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[9  BawAXX,  209.J 

Hon  uifixiE  Beal,  Patablb  to  Bkabxb,  ca9  vot  bi  AmoHSD  bt  Di- 
LprxRT,  M>  as  to  give  to  the  transferee  a  right  of  aotion  tharaon  in  hia  own 


DsBT  on  a  specialty,  the  plaintiff  relying  on  his  title  thereto 
as  bearer.  The  defendant  craved  oyer  of  the  instrument,  which 
was  accordingly  set  out  on  oyer  as  follows: 

"  $354  20.  On  or  before  the  thirtieth  day  of  December,  1825, 
we,  or  either  of  us,  promise  to  pay  Jonathan  Battelle  and  George 
Wilkinson,  agents  of  the  Alabama  company,  or  bearer,  the  sum 
of  three  hundred  and  fifty-four  dollars  and  twenty  one  hun- 
dredths, for  value  received.  Given  under  our  hands  and  seals, 
this  sixteenth  day  of  November,  in  the  year  1822. 

"  W.  B.  Lucas.  [Seal.) 
<'M.  Amdbxw."   [Seal.] 

The  defendant  demurred,  on  the  ground  that  such  an  instru- 
ment was  not  transferable  by  delivery  so  as  to  enable  the  bearer 
to  sue  on  it  in  his  own  name.  The  demurrer  was  sustained, 
and  judgment  rendered  for  the  defendant,  and  the  plaintiff 
appealed. 

TharingUm  and  Gordon,  for  the  appellant,  contended  that  the 
instrument  was  intended  by  the  makers  to  be  negotiable  with- 
out assignment.  That  this  state,  and  nearly  every  other  state 
iu  the  Union,  have  made  all  instruments  for  the  payment  of 
money  negotiable.  The  intention  of  the  makers  and  the  policy 
of  the  law  should  prevail. 

AM.  Dao.  Vox.. 
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Ooldlhwaite^  for  the  appellee. 

Crekshaw,  J.  The  only  question  to  be  decided  is,  whether  the 
bearer,  who  is  not  the  obligee  named  in  the  writing  obligatory, 
or  single  bill,  can  maintain  an  action  in  his  own  name  against  the 
obligor.  On  this  question  there  has  been,  heretofore,  a  diversity 
of  opinion,  and  it  affords  us  some  satisfaction  that  a  case  now 
occurs  in  which  the  practice  can  be  settled  by  a  legal  adjudication. 

I  did  believe  that  it  had  been  settled  by  the  decision  in  th« 
case  of  Howell  and  Smith  v.  HaUett,  Minor,  102,  when  this  question 
was  directly  before  the  court.  In  that  case  the  declaration  stated 
that  the  defendants  Howell  and  Smith  made  their  writing  ob- 
ligatory, payable  to  William  N.  Thompson,  or  bearer,  and 
which  was  transferred  by  delivery  to  the  plaintiff  Hallett.  The 
judgment  was  reversed,  on  the  ground  that  the  declaration  con- 
cluded in  assumpsit;  yet  some  of  the  judges  were  inclined  to 
reverse,  on  the  ground  that  the  bearer  of  a  note  under  seal,  not 
being  the  obligee  or  assignee,  could  not  maintain  an  action  in 
his  own  name  against  the  obligor.  It  was  then  said  that,  by 
the  law  merchant,  notes  under  seal  were  not  negotiable,  either 
by  indorsement  or  delivery,  though,  like  other  choses  in  action, 
the  assignment  of  them  would  be  protected  in  equity,  and 
would  operate  as  a  warrant  of  attorney  to  the  assignee  to  sue  at 
law  in  the  name  of  the  obligee,  and  recover  to  his  own  use. 

If  the  judgment  in  the  case  of  Howell  and  Smith  v.  HaUetl  was 
not  decisive  of  the  question  now  under  consideration,  the  rea- 
soning embraced  in  the  opinion  has  a  direct  application,  and  I 
shall  insist  on  its  full  benefit.  I  lay  it  down,  then,  as  an  in- 
controvertible proposition,  that  at  common  law  no  chose  in 
action  was  assignable,  so  as  to  authorize  the  assignee  to  sue  in 
his  own  name;  that  by  the  law  merchant,  which  was  incorporated 
into  the  body  of  the  common  law,  bills  of  exchange  became 
negotiable;  and  by  the  aid  of  certain  English  statutes,  inland 
bills,  promissory  notes  and  checks  on  banks  were  also  made 
negotiable,  and  that  those  are  the  only  contracts  or  choses  in 
action  which  are  strictly  negotiable  at  this  day  in  England,  and 
on  which  the  assignee  can  maintain  an  action  in  his  own  name. 
These  positions  are  clearly  illustrated  in  Chitty  on  Bills,  4-11. 

If,  then,  writings  obligatory,  or  notes  under  seal,  are  not 
negotiable  or  assignable  at  the  common  law,  so  as  to  authorize 
the  assignee  to  maintain  an  action  in  his  own  name  against  the 
obligor,  if  the  action  be  at  all  maintainable,  it  must  be  by  virtue 
of  our  statute  of  1812,  LawH  of  Ala.  G9;  but  that  statute  author- 
izes them  to  be  assigned  by  indorsement  alone,  and  not  by  deliv- 
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erj;  they  consequently  can  not  be  assigned  in  any  otiier  mode 
than  by  indorsementy  so  as  to  aatborize  the  assignee  to  sue  in  hia 
own  name.  As  illustrative  of  this  position,  see  2  Bibb,  83.  But  it 
baa  been  contended  that  a  bond  or  note  under  seal,  payable  to 
bearer,  will  pass  by  delivery,  in  the  same  manner  as  a  bank  note 
payable  to  bearer.  And  in  snpport  of  this  proposition,  the 
third  of  Kent's  Commentaries,  p.  59,  is  mainly  relied  on.  And 
to  support  his  doctrine,  the  learned  commentator  refers  to 
tenth  common  law  reports,  page  16.  That  appears  to  have 
been  the  case  of  a  Prussian  bond,  by  which  the  king  of  Prussia 
declared  ''  himself  bound  to  every  person  who  should,  for  the 
time  being,  be  the  holder  of  the  bond."  The  court  determined 
that  this  bond  was  analogous  to  a  bank  note  payable  to  bearer, 
aud  that  the  holder  of  it  had  power  to  give  title  to  any  person 
honestly  acquiring  it.  But  this  decision  was  solely  on  the 
ground  that  the  bond  was  payable  directly  to  the  holder,  and 
also  because  it  was  proved  at  the  trial  that  such  bonds  were 
negotiated  like  exchequer  bills. 

To  tn^iTitAin  the  present  action,  much  reliance  has  also  been 
placed  on  the  case  of  BuUard  v.  Bell,  1  Mason  C.  C.  252,  in 
which  Judge  Story  says,  that ''  a  note  payable  to  bearer  passes 
by  mere  delivery,  aud  the  holder  claims  merely  as  bearer;  that 
the  note  is  an  origiDal  promise,  by  the  mak:  r,  to  pay  any  per- 
son who  shall  become  the  bearer;  and  that  a  note  payable  to 
William  Pitt,  or  bearer,  is  a  direct  promise  to  the  bearer, 
whether  William  Pitt  be  a  real  or  fictitious  person.''  To  such 
authority  as  Judge  Story,  I  bow  with  respectful  submission; 
yet  great  men  may  err.  Homer,  the  prince  of  poets,  did  some- 
times nod;  and  Judge  Story,  who  is  generaUy  correct,  may,  in 
this  instance,  have  extended  the  doctrine  too  far.  I  admit  that 
the  analogy  is  strong,  though  it  is  not  a  case  precisely  in  point. 
The  case  before  that  eminent  lawyer  was  that  of  a  bank  note, 
not  under  seal;  and  if  it  had  been  n  writing  obligatory,  or  note 
under  seal,  I  have  very  little  doubt  but  his  opinion  would  have 
been  different  as  the  subject-matter  varied  before  him. 

Can  it,  with  any  sort  of  plausibility,  be  insisted  that  a  bill  sin- 
gle, or  writing  obligatory,  the  most  essential  and  distinguishing 
qualities  of  which  are  sealing  and  delivery,  possesses  in  this 
respect  the  same  negotiable  qualities,  and  is  governed  by  the 
same  rules  as  bank  notes,  which  pass  current  in  the  commercial 
world,  and  answer  all  the  purposes  of  cash  ?  Surely  not.  Seal- 
ing and  delivery  are  not  of  the  essence  of  a  bank  note;  if  you 
attach  these  properties  to  it,  its  very  name  and  nature  become 
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changed  and  it  is  governed  by  other  rules.  If  the  bood  is  pay* 
able  to  William  Pitt,  or  bearer,  we  can  not  presune  that  William 
Pitt  is  a  fictitious  person  in  an  instrument  which  requires  the 
solemnities  of  signiug,  sealing,  and  deliveiy,  to  give  it  validity. 
If  William  Pitt  was  indeed  a  person  not  in  being,  it  would  be 
proper  to  aver  the  fact  in  the  declaration  before  the  plaintiff  as 
holder  of  the  bond  would  be  entitled  to  recover. 

It  is  said  that  a  writing  under  seal  supposes  an  obligor,  an 
obligee,  and  thing  contracted  for.  In  the  case  before  us,  who 
was  the  obligee  ?  I  answer,  Battelle  and  Wilkinson.  The  de- 
livery also,  which  was  an  essential  part  of  the  transaction,  was 
to  them.  How,  then,  could  there  afterwards  be  another  de- 
livery to  a  subsequent  holder  by  the  san&e  obligor  f  When  Lu- 
cas sealed  and  delivered  the  instrument  to  Battelle  and  Wilkinaon 
that  was  a  completion  of  the  contract,  and  he  could  not  become 
bound  to  any  other  person  by  a  subsequent  act  of  the  obligee. 
There  was  no  privity  of  contract  between  Lucas  and  the  plaintiff; 
and  though  the  instrument  is  payable  to  Battelle  and  Wilkinson, 
or  bearer,  this  only  authorized  the  bearer  to  sue  in  the  name  of 
Battelle  and  Wilkinson,  and  recover  to  his  own  use.  A  majority 
of  the  court  are  for  affirming  the  judgment. 

Tatlob,  J.  The  single  question  in  the  case  is,  whether  a  bill 
single,  given  to  A.  B.,  or  bearer,  can  be  sued  on  in  the  name 
of  the  bearer,  without  having  been  assigned  to  him  by  A.  B. 
It  has  been  contended  this  can  not  be  done  for  several  reasons: 
1.  Because  such  instruments  are  not  negotiable,  and  this  would 
give  them  a  negotiable  character;  2.  Because  the  legal  interest 
is  vested  in  the  payee,  and  it  requires  an  assignment  from  the 
payee  to  the  holder  to  pass  it  out  of  him;  8.  Because  the  statute 
passed  in  December,  1812,  "  concerning  the  assignment  of 
bonds,  notes,  etc.,"  requires  that  such  an  instrument  shall  be 
assigned  to  enable  the  holder  to  sue  in  his  own  name. 

I  do  not  consider  it  necessary  to  deny  the  first  position,  in 
order  to  maintain  the  doctrine  that  such  an  action  may  be  sus- 
tained. Negotiable  instruments,  payable  to  bearer,  do  not  pass 
by  delivery  so  as  to  vest  the  holder  with  a  legal  interest  in  them 
because  they  are  negotiable,  nor  are  they  viewed  as  having  been 
negotiated  by  the  payee;  but  it  is  because  the  promise  or  under- 
taking is  considered  as  having  been  originally  made  to  the  holder. 
Judge  Story,  in  the  case  of  BuUard  v.  Bell,  1  Mason,  C.  C.  252, 
says:  "  A  note  payable  to  bearer  is  often  said  to  be  assignable 
by  delivery,  but  iu  correct  language  there  is  no  assignment  in 
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the  case.  It  paaees  bj  mere  deliyery,  and  the  holder  never 
takes  any  title  bj  or  through  any  assignment,  but  claims  merely 
as  bearer.  The  note  is  an  original  promise  by  the  maker  to  pay 
any  person  who  may  become  the  bearer  of  it;  it  is  therefore  pay- 
able to  any  and  every  person  irho  successively  holds  the  note 
bona  fide,  not  by  virtue  of  any  assignment  of  the  promise,  but 
by  an  original  or  direct  promise,  moving  from  the  maker  to  the 
bearer."  And  this  doctrine  was  essential  to  support  the  decision 
made  in  that  case;  it  was  the  very  point  on  which  the  action 
tamed. 

If  the  note  had  been  considered  as  passing  from  the  payee  by 
assignment,  the  decision  must  have  been  different  from  what  it 
waSy  because  it  would  then  have  been  necessary,  under  the  act 
of  congress  on  that  subject,  for  the  proceedings  to  have  shown 
that  Pitt»  the  payee,  was  not  a  citizen  of  the  same  state  with 
the  defendant;  and  the  decision  was  directly  the  contrary.   This 
opinion  of  Judge  Story,  it  was  stated  in  the  argument,  has  been 
supported  by  the  supreme  court  of  the  United  States,  in  a  case 
reported  in  2  Pet.,  which  book  is  not  here.    And  I  do  not  see 
how  a  different  result  could  be  arrived  at;  all  the  authorities 
which  I  have  consulted  maintain  the  same  position.     Chitty  on 
Bills,  page  64,  has  this  strong  language:  "  A  bill  may  be  drawn 
payable  to  bearer,  and  in  such  case  it  will  be  transferable  by 
delivery;  and  a  bill  or  note  payable  to  J.  S.  or  bearer,  is  in  legal 
effect  payable  to  the  bearer,  and  J.  S.  is  a  mere  cipher."    I 
consider  it  clear,  under  these  authorities,  except  for  mere  de- 
scription, that  it  would  be  wholly  immaterial  whether  the  name 
of  the  payee  appeared  in  the  declaration  or  not,  and  that  on  a 
count  which  did  not  aver  a  delivery  by  the  payee  to  the  holder, 
the  note  could  be  given  in  evidence. 

From  these  authorities  and  reasons  I  arrive  at  the  conclusion 
that  an  instrument  payable  to  bearer  is  considered  as  executed 
to  the  holder;  that  whether  this  instrument  be  a  bond,  note,  or 
bill  of  exchange,  there  is  no  difference;  that  therefore  the  holder 
has  the  legal  interest,  and  may  maintain  an  action  in  his  own 
name.  And  in  this  opinion  I  consider  myself  directly  sustained 
by  the  cas6  of  Oargier  v.  MieviUe,  reported  in  10  Serg.  &  Lowb. 
16,  which  was  an  action  by  the  owner  to  recover  the  amount  of 
a  bond  executed  by  the  king  of  Prussia  and  made  payable  io 
the  holder,  which  had  been  deposited  with  an  agent  for  certain 
purposes,  who  had  pledged  it  for  a  debt  of  his  own.  The  court 
mstructed  the  jury  to  find  a  verdict  for  the  defendants,  unless 
they  thought  the  defendants  knew  that  the  bond  was  not  the 
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property  of  the  person  who  made  the  pledge.  It  is  true,  that 
in  this  case  it  was  proved  that  bonds  of  this  description  were 
sold  in  the  market  and  passed  by  delivery  from  hand  to  hand, 
like  exchequer  bills,  and  the  judge  compared  the  bond  to  a  ne- 
gotiable instrument,  because  such  instruments  passed  by  delivery 
in  ordinary  dealings;  and  I  think  we  may  fairly  presume  thai 
such  is  the  case  with  paper  like  that  on  which  this  suit  is  founded^ 
though  I  do  not  consider  this  material  to  the  decision. 

It  is  clearly  proved  by  the  case  last  cited,  that  sealed  instm- 
ments  are  not  placed  by  the  decisions  on  a  different  footing^ 
from  promissory  notes,  so  far  as  this  question  is  involved.  But 
it  is  insisted,  that  although  a  suit  might  be  brought  by  the 
holder  if  the  bill  were  made  payable  simply  to  *'  bearer,"  yet 
jvhen  made  payable  to  "A.  B.  or  bearer,"  it  can  not;  that  in  the 
latter  case  it  is  evident  the  instrument  was  delivered  to  a  differ- 
ent person  from  the  one  who  sues,  and  that  it  would  be  contra- 
dicting it  by  a  presumption  to  infer  that  the  obligation  to  pay 
was  entered  into  with  any  other  person.  This  is  a  distinction, 
so  far  as  authorities  have  been  adduced,  and  the  researches  of 
counsel  seem  to  have  been  great,  never  before  taken.  The  case 
decided  by  Judge  Story  was  exactly  similar  to  the  present.  The 
note  was  payable  to  William  Pitt  or  bearer;  and  such  a  distinc- 
tion  is  excluded  by  the  language  of  Chitty,  before  quoted,  when 
he  says  the  payee  will  be  considered  '*  a  mere  cipher." 

I  think  true  polic}',  if  the  law  will  admit  it  without  great  vio- 
lence, requires  at  our  hands  the  same  decision  in  this  case 
which  we  would  make  were  the  action  founded  on  a  promissory 
note.  By  our  statutes  they  are  placed  in  almost  every  instance, 
and  for  every  purpose,  on  the  same  footing;  they  are  the  kind 
of  instruments  most  usually  executed  among  us,  and  we  prob- 
ably see  ten  of  them  for  one  promissory  note.  But  what  law 
have  we  which  permits  promissory  notes  to  be  passed  in  thi9 
way,  if  bills  single  can  not?  The  former  are  no  more  negotia- 
ble with  us  than  the  latter.  All  equitable  defenses  can  be 
made  by  the  maker  of  the  one  as  well  as  the  other,  when  trans- 
ferred to  a  third  person;  and  yet  I  understand  that  while  bills 
single  are  to  be  thus  restricted,  a  different  rule  is  adopted  with 
respect  to  promissory  notes.  According  to  Lord  Holt's  opin- 
ion, and  that  of  a  majority  of  judges  and  lawyers  of  the  present 
day,  nothing  but  the  statute  of  Anne  gives  to  promissory  notes 
negotiability;  that  statute  has  no  place  on  our  statute  books, 
but  our  acts  of. assembly  treat  bills  single  and  promissory  notes 
alike.     That  able  jurist.  Judge  Kent,  in  the  third  volume  of  his 
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commeotiizieSy  page  69,  lays  down  the  doctrine  in  the  same  way 
in  which  it  is  maintained  bj  Judge  Story,  and  adopted  in  this 
opinion. 

Having  disposed  of  *  the  two  first  positions  taken  by  the  de* 
fendant's  counsel  together,  I  come  now  to  examine  the  last, 
which  is  that  our  statute  prescribes  "assignment"  as  the  only 
mode  by  which  an  instrument  of  this  kind  can  be  transferred 
so  as  to  yest  in  the  bolder  a  right  of  action. 

This  act  declares  "  that  all  bonds,  obligations,  bills  single, 
promissory  notes,  etc.,  shall  and  may  hereafter  be  assigned  by 
indorsement,  whether  the  same  be  made  payable  to  the  order 
or  assigns  of  the  obligee  or  payee,  or  not;  and  that  the  assignee 
shall  and  may  sue  in  his  own  name,"  etc.  It  seems  to  me  that 
a  simple  question  might  put  down  the  objection  raised  on  this 
statute  at  once.  Was  it  a  restraining  or  was  it  an  enabling  act? 
Certainly  not  the  former.  The  object  was  to  enlarge  the  powers 
of  holders  of  these  instruments,  except  so  far  as  it  repealed  a 
prBYious  statute,  making  promissory  notes  negotiable;  and  it  is 
against  all  rule  to  construe  a  statute  having  this  object  in  a  way 
which  wonld  give  it  a  contrary  effect.  But  the  meaning  of  the 
words,  **  whether  the  same  be  made  payable  to  the  order  or  as- 
signs of  the  obligee  or  payee,  or  not,"  can  very  readily  be  per- 
ceived, and  full  effect  given  to  them,  without  any  such  restrain- 
ing construction.  By  the  law  merchant,  bills  and  notes  are  not 
negotiable  unless  the  words  "  or  order"  be  inserted  in  them, 
although  a  good  bill  or  note,  so  far  as  the  parties  to  it  are  af- 
fected; yet  these  words  are  essential  to  render  it  negotiable. 
The  framers  of  our  statute  then  evidently  intended  nothing 
more  nor  less  than  that  these  words,  or  any  tantamount  to 
them,  should  not  be  necessary  to  make  an  assignment  of  such 
instruments  valid,  and  to  give  the  assignee  a  right  of  action. 

From  the  best  exercise  of  my  judgment,  I  have  formed  the 
opinion  that  the  judgment  of  the  circuit  court  should  be  re* 
versed. 

SinoLD,  J.,  concurred  with  Judge  Taylor. 

Judgment  aflfirmed. 

Whetb,  J.,  not  sitting. 


In  Craig  v.  77ie  Ci^  qf  Viekdmrg,  81  liliai.  200;  Handy,  J.,  in  delivuing 
the  opinion  of  the  oout,  said:  "  The  only  oaae  cited  in  behalf  of  the  defend- 
int,  directly  in  point,  is  that  of  Sayre  ▼.  Lttcas,  2  Stew.,  Ala.  259.  That 
ii  in  opposition  to  the  reasoning  of  the  many  cases  above  cited,  showing 
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the  nature  and  legal  effect  of  such  contracta;  the  views  taken  of  the  sahjed 
are  loose  and  nnsatxsfactory;  and  it  appears  to  be  the  opinion  of  bat  four  of 
the  seven  Judges.  The  opinion  of  the  dissenting  judges  appears  to  be  much 
better  oonsideredt  and  is  sustained  by  the  authorities  and  sound  legal 
soaing." 


Syxes  t*.  Stebs. 

NvirouFATiVB  Will.— The  words  spoken,  to  oonstttute  a  DunoupatiTis  will, 
must  manifest  an  intention  to  make  a  will,  and  be  spoken  in  extremit. 

Bill  in  chanceiy,  filed  for  the  purpose  of  setting  aside  a  nnn- 
cnpatiTe  will  which  had  been  admitted  to  probate  as  the  will  of 
John  SykeSy  the  deceased  brother  of  the  complainants.  The 
bill  alleged  that  John  Sykes  died  intestate,  and  that  the  com- 
plainants and  James  Sykes  were  the  heirs  of  said  intestate. 
That  a  nunoupatiye  will  was  proved  and  recorded  on  the  oath  of 
Joseph  Sykes,  the  record  of  which  is  in  these  words: 

**  Being  at  John  Syke^  on  the  second  day  of  February.  1827, 
he  being  weak  in  body,  but  I  believe  sound  in  mind  and  memory, 
I  asked  him  what  he  thought  of  his  situation;  if  he  thought  he 
ever  should  get  well;  he  once  thought  so.  I  asked  him,  in  case 
he  should  die,  the  way  we  must  all  go,  what  he  wanted  done 
with  his  property.  He  observed  he  wanted  his  brother  James 
to  have  it  all.  He  died  on  the  third  day,  at  night;  somewhere 
about  two  o'clock.    This  fourth  of  February,  1827. 

"Joseph  Stkes." 

The  bill  further  alleged  that  the  words  were  spoken  in  the 
presence  of  only  one  person;  that  the  declarations  were  made 
by  him  when  he  was  doubtful  whether  he  would  recover  or  die; 
that  the  witness  was  not  called  on  to  hear  the  words  as  the  last 
will  of  the  deceased,  but  were  spoken  in  reply  to  casual  ques- 
tions from  the  witness;  that  at  the  time  he  was  perfectly  able 
to  make  a  will  in  writing;  that  the  complainants  reside  in  Vir- 
ginia, and  had  no  notice  of  the  probate  of  the  will.  The  oom- 
plainants  charged  that  the  defendant,  James  T.  Sykes,  had  pro- 
cured letters  of  administration,  with  the  will  annexed,  and  would 
proceed  to  deliver  the  estate  to  James  Sykes;  and  they  prayec! 
that  the  probate  and  the  will  might  be  set  aside,  and  that  dis- 
tribution be  made  as  in  cases  of  intestacy. 

James  T.  Sykes,  the  administrator,  and  Joseph  Sykes,  the 
guardian  of  James  Sykes,  answered,  admitting  the  death  of  de- 
ceased, but  denying  the  intestacy.    Joseph  Sykes  said  that  the 
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words  were  spoken  in  his  presenoe  alone,  but  that  the  deceased 
had  declared  the  same  intention  to  two  other  pei^sons  about  the 
twentieth  of  the  preceding  January.  The  defendants,  in  their 
answer,  further  said  that  they  belieyed  that  bis  intention  was 
as  he  expressed  it;  and  that  he  appeared  to  be  under  the  belief 
that  he  would  die,  when  he  spoke  the  words.  That  the  words 
were  not  spoken  casually,  but  that  the  questions  were  asked 
with  the  purpose  of  ascertaining  what  disposition  he  wished  to 
make  of  his  property.  That  he  became  insane  some  time  in  (he 
night  after  making  his  will,  and  so  continued  until  his  death, 
which  took  place  about  thirty  hours  after.  Witnesses  testified 
that  he  had,  from  a  month  to  fifteen  days  prior  to  his  death, 
stated  to  them  that  he  wished  his  brother  James,  to  whom  he 
was  much  attached,  to  haye  the  whole  of  his  property  in  case  of 
his  death.  The  physicians  testified  that  from  sunset  on  Friday 
CTening,  till  his  decease  on  Saturday  night,  he  was  not  in  a  con- 
dition to  make  any  disposition  of  his  property,  or  to  haye  come 
to  any  correct  conclusion  on  any  subject;  that  he  was  too  weak 
to  write  a  will,  and  was  also  delirious.  Judge  Gayle  rendered 
a  decree  dismissing  the  bill,  and  establishing  the  will,  and  com- 
plainants sued  out  their  writ  of  error  to  this  court. 

Clay  and  McClung,  for  the  appellants,  contended  that  the  eyi- 
dence  did  not  establish  the  words  as  a  will;  and  that  no  words 
eould  be  so  established  unless  spoken  in  extremis. 

Hopkins  and  Brandon^  contra,  contended  that  one  witness  was 
sufficient  to  proye  a  nuncupatiye  will;  that  the  proof  showed 
that  the  will  was  made  according  to  his  preyiously  expressed  in- 
tention; and  that  it  was  made  during  his  last  illness,  when  he 
was  unable  to  make  any  other  will. 

WflXTB,  J.  In  reyising  this  decision,  two  main  questions  pre- 
sent themselyes  for  our  consideration:  First — Did  the  words 
spoken  by  the  deceased,  on  the  Friday  before  his  death,  mani- 
fest with  sufficient  legal  certainty  that  they  were  intended  as  his 
will?  And,  secondly,  were  they  spoken  in  that  extremity  in 
which  alone  the  law  authorizes  a  nuncupatiye  will  to  be  made? 
Toller  defines  a  will  or  testament  to  be  *'  a  legal  declaration  of 
a  party's  intentions,  which  he  directs  to  be  performed  after  his 
death."  When  this  declaration  is  reduced  to  writing,  with  the 
ordinary  solemnities,  there  remains  no  question  as  to  the  intent 
of  the  testator  to  make  his  will.  And,  if  I  mistake  not,  an  ex- 
amination of  the  cases  at  common  law,  of  the  disposition  of  per- 
sonal estates  by  testament,  will  show  that  the  courts  haye,  at  all 
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timesy  been  pariicularlj  careful  to  see  that  the  animus  testandl 
was  fully  proven  before  they  would  establish  a  will.  Hence^ 
eyen  the  reducing  of  a  man's  intention  to  writing,  or  directing 
it  to  be  done,  would  not,  if  left  incomplete,  except  under  peculiar 
circumstances,  be  considered  as  his  will;  and  the  policy  of  our 
law  has  been  from  the  earliest  ages  to  fayor  written  wills;  one 
motive  for  which  no  doubt  was  that  the  design  of  the  testator 
might  be  clearly  exhibited.  Even  in  the  days  of  remote  anti- 
quity, when  reading  and  writing  werc^  such  rare  accomplish- 
ments as  to  confer  peculiar  privileges,  nuncupative  wills  were 
not  established,  except  when  made  in  extremis;  and  experience 
soon  taught  our  forefathers  that  the  license  of  the  common  law, 
though  narrowed  to  so  small  a  compass,  was  still  too  great  for  the 
good  of  society.  The  celebrated  case  of  Coles  ▼.  MordaurU,  in 
the  28th  of  Charles  II.,  in  which  it  is  reported  that  out  of  nine 
witnesses  sworn  to  prove  a  nuncupative  will,  almost  all  were  per- 
jured, and  Mrs.  Coles  herself,  guilty  of  subornation  of  perjury, 
manifested  that  the  temptation  was  too  strong  for  human  nature, 
and  led  soon  after  to  the  salutary  statute  of  the  29th  of  Charles 
n.,  which,  with  but  slight  variations,  has  been  incorporated  into 
our  code.  The  numerous  precautions  and  requirements  of  this 
statute  have  almost  (to  use  the  language  of  Blackstone)  brought 
nuncupative  wills  into  entire  disuse.  Great  particularity  is 
necessary  to  establish  them,  and  nothing  is  of  more  importance 
than  a  clear  manifestation  of  the  animus  iestandi;  therefore  it  is 
that  the  statute  requires  that  "  the  testator  should  call  on  the 
persons  present  at  the  time  of  maMng  such  will,  or  some  of 
them,  to  take  notice,  or  bear  testimony,  that  such  was  his  will, 
or  to  that  effect." 

In  the  case  before  us,  there  was  no  particular  call  on  the  wit- 
ness to  take  notice,  etc. ,  but  it  is  contended  that  it  was  to  that 
effect.  What  the  deceased  said  was  in  answer  to  a  question 
put  to  him  by  the  witness.  This,  of  itself,  does  not  prove  that 
he  had  not  the  requisite  animus  iesiandi,  but  we  are  sustained 
by  high  authority  in  saying  that  in  such  a  case  the  court  should 
be  more  upon  their  guard  against  importunity,  more  jealous  of 
capacity,  and  more  strict  to  require  evidence  of  clear  intention 
than  in  ordinary  cases.  The  facts  show  that  in  previous  con* 
versations  the  deceased  had  expressed  the  same  design  to  leave 
Lis  property  to  his  brother  James,  which  he  did  on  the  Friday 
before  his  death;  and  as  there  was  nothing  peculiar  in  his  last 
expressions  on  the  subject,  it  may  be  fairly  argued,  that  though 
they,  together  with  what  he  had  before  said,  evinced  the  inclina- 
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tion  of  his  mind  as  to  the  disposition  of  his  property,  yet  that 
he  did  not  intend  them  as  the  declaration  of  his  will.     Had 
this  been  his  design,  it  is  both  reasonable  and  natural  to  sup- 
pose that  he  would  have  accompanied  his  expressions  with  words 
more  emphatic  and  unequivocal;  and  if  we  admit  that  he  was 
conaeioas  of  the  near  approach  of  his  dissolution,  it  is  stranger 
still  that  when  the  subject  was  brought  to  his  recollection  by 
the  qaeetion  of  the  witness,  he  did  not  avail  himself  of  the 
few  remaining  moments,  either  to  have  his  will  written,  or  to 
express  it  with  a  clear  and  unambiguous  manner  and  intent. 
To  me,  it  is  evident  that  though  he  did  design  to  leave  his  prop- 
erty to  his  brother  James,  yet,  either  from  a  fluctuating  state 
of  mind,  an  unwillingness  to  do  an  act  which  brought  the  con- 
templation of  death  immediately  before  him,  or  deceived  by  a 
delusive  hope  of  recovery,  he  did  not  make,  or  at  any  one  time 
design  to  make  his  will,  within  either  the  words  or  spirit  of  the 
statute.     As  to  the  second  point,  it  is  worthy  of  remark  that 
our  statute  adopts  the  words  of  the  29  Charles  II.,  that  nun- 
cupative wills  must  be  made  **  in  the  time  of  the  last  sick- 
ness;" and  these  expressions,   as  appears  by  the  case  cited 
from  20  Johns.  502,  have  been  construed  by  the  courts  to  meau 
in  extremis.    These  latter  expressions,  as  appears  from  the  same 
authority,  were  understood  by  the  writers  before  the  twenty- 
ninth  of  Charles  II.,  when  applied  to  this  subject,  to  mean  the 
veriest  extremity,  when  a  man,  in  the  words  of  Perkins,  "  lieth 
languishing  for  fear  of  sudden  death,  and  dareth  not  to  stay 
the  vmting  of  his  testament."    Chancellor  Kent  sustains  the 
same  idea,  by  observing  that  there  is  a  strong  analogy  between 
these  nuncupative  wills,  and  a  gift  upon  the  death-bed,  or  a  dona- 
tio causa  mortis^  and  these  gifts,  he  says,  are  defined  in  the  very 
terms  of  a  proper  nuncupative  will.     "A  donatio  caiisa  mortis  is 
where  a  man  lies  in  extremity,  or  being  surprised  by  sickness,  and 
not  having  an  opportunity  of  making  his  will,  but  lest  he  should 
die  before  he  should  make  it,  gives  away  personal  property  with 
his  own  hands."    Then,  to  apply  these  explanations  of  in  ex- 
tremiM,  or  last  sickness,  to  the  case  at  bar,  the  deceased  had  time, 
had  he  been  so  disposed,  after  his  expressions  referred  to,  to 
have  procured  the  writing  of  his  will;  he  had  friends  and  all  the 
ordinaiy  facilities  at  hand;  but  he  did  not  do  it,  or  express  a  de- 
sire to  have  it  done.     He  must,  then,  either  have  been  indis- 
posed at  the  time  to  make  his  testament,  or  aroused  by  the 
perilous  extremity  of  his  condition,  he  would  have  evinced  some- 
thing of  that  hurried  anxiety  which  fearful  necessity  seldom 
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fails  to  produce.  Nothing,  howeyer,  of  this  is  in  proof »  but  a 
simple  expression  only,  that  if  he  should  die  (implying  at  least 
some  degree  of  doubt),  he  wished  his  brother  James  to  have  all 
his  property.  Upon  the  whole,  I  am  well  satisfied  that  the  indis- 
pensable requisites  of  the  animus  tesiandiis  wanting  in  the  caae, 
and  that  it  is  perhaps  more  than  doubtful  whether  the  deceased, 
at  the  time  of  using  the  expressions  recorded  as  his  will,  was  in 
that  extremity  of  condition  which  would  authorize  him  to  make 
a  nuncupative  will.  The  decree,  then,  dismissing  the  bill,  was 
erroneous  and  must  be  reversed;  and  this  court  proceeding  to 
render  such  decree,  as  should  have  been  made  below,  order,  ad- 
judge, and  decree,  that  said  nuncupative  will  be  vacated  and 
set  aside,  and  that  James  T.  Sykes,  the  administrator,  proceed 
to  distribute  the  estate  of  said  John  Sykes,  deceased,  according 
to  law. 
Decree  reversed  and  rendered. 


NuMOUPATiVB  Wnxs. — ^In  early  times,  wnen  but  few  penona  oonld  read 
and  write,  the  only  way  of  making  a  will  was  by  worda  or  signs,  and  by  the 
ansient  common  law  of  England,  an  oral  will  was  as  valid  in  respect  to 
personal  estate  as  a  written  testament:  Prince  v.  ffazleion,  20  Johns.  602  [11 
Am.  Deo.  307];  Ex  parU  Thampwm,  4  Bradf.  154;  1  Bedf.  on  Wills,  185; 
4  Kent*s  Com.  616.  Bat  as  soon  as  the  art  of  writing  became  general,  such 
wills  began  to  be  looked  upon  with  disfavor,  owing  to  the  opportunities 
which  they  afforded  for  the  practice  of  fraad  and  perjury.  Hence  we  find 
that  as  early  as  the  reign  of  Hen.  VTII.  important  restrictions  had  already 
been  imposed  upon  the  power  to  make  a  nuncupative  or  unwritten  will. 
Perkins,  who  wrote  in  that  monarch's  reign,  says  that  a  nuncupative  will 
was  one  made  when  the  testator  "lyeth  languishing  for  fear  of  sadden 
death,  dareth  not  to  stay  the  writing  of  his  testament,  and,  therefore,  he 
prayeth  his  Ourate  and  others,  his  neighbors,  to  bear  witness  of  his  last 
will,  and  declareth  by  word  what  his  will  is«"  And  Swinburne,  whose 
treatise  was  published  in  the  reign  of  James  L,  says  that  this  kind  of  will 
was  properly  made  when  the  testator  is  now  very  sick,  weak,  and  past  all 
hope  of  recovery.  The  definition  given  in  Bac.  Abr.  of  a  nuncupative  will 
IS  that  it  is  one  made  "by  word,  or  without  writing;  which  is,  where  a  man 
b  sick,  and  for  fear  that  death,  or  want  of  memory,  or  speech,  should  sur- 
prise him,  that  he  should  be  prevented,  if  he  stayed  the  writing  of  his  testa* 
ment,  desires  his  neighbors  and  friends  to  bear  witness  of  his  last  will,  and 
then  declare^  the  same  presently,  by  word,  before  them;  and  this  is  called  a 
nuncupative  or  nuucupatory  will  or  testament;  and  this  being  after  his  death, 
proved  by  witnesses,  and  put  in  writing  by  the  ordinary,  is  of  as  great  force 
for  any  other  thing,  but  land,  as  when  at  the  first,  in  the  life  of  the  testator, 
it  is  put  in  writing:"  10  Bao.  Abr.  487,  tit  Wills  and  Testaments  (D). 
Bouvier's  ed. 

It  is  said  that  the  case  of  Coles  v.  Mordaunt,  4  Yes.  196,  note,  in  which  an 
attempt  was  made  to  set  up  a  fraudulent  nuncupative  will  by  the  most  fright- 
ful perjury  and  subornation  of  perjury,  was  the  cause  of  the  enactment  of 
the  very  stringent  provisions  in  relation  to  nuncupative  wills  in  the  statute 
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c5  the  29  Charles  IL,  known  as  the  statute  of  f rands.    This  act  provided  that 
no  nnncopatiTe  will  should  be  good,  where  the  estate  bequeathed  exoeeded 
the  Talna  of  thirty  pounds,  unless  it  was  proved  by  the  oaths  of  three  wit- 
nosaes  who  were  present  at  the  making  thereof;  nor  unless  it  was  proved 
that  the  testator,  at  the  time  of  pronouncing  the  same,  bid  the  persona 
present,  or  some  of  them,  bear  witness  that  such  was  his  will,  or  to  that 
effiwt;  nor  unless  such  nunoupative  will  was  made  in  the  last  sickness  of  the 
deceased,  and  in  the  house  of  his  habitation  or  dwelling,  or  where  he  had 
been  resident  for  ten  days,  or  more,  next  before  the  making  of  suoh  will,  ex- 
cept where  he  was  surprised  or  taken  siok,  being  from  his  own  home,  snd 
died  before  he  returned.    That  after  six  months  passed  after  the  speaking 
of  the  pretended  testamentary  words,  no  testimony  should  be  received  to 
proTe  any  nuncupative  will,  exoept  the  said  testimony,  or  its  substance,  was 
committed  to  writing  within  six  days  after  the  making  of  said  wilL    That 
no  probate  of  such  will  should  pass  the  seal  of  any  oourt  until  fourteen  days 
after  the  death  of  the  testator,  nor  until  the  widow,  or  next  of  kin,  was 
called  in  to  contest  the  same,  if  she  or  they  pleased.     That  no  will  in  writing 
conoeming  personal  estate  should  be  repealed,  nor  any  clause^  devise,  or  be- 
quest therein,  be  altered  or  changed  by  any  words,  or  will  by  word  of  mouth 
only,  exoept  the  same  was,  in  the  life-time  of  the  testator,  committed  to 
writing,  and  afterwards  read  to,  and  allowed  by  him,  and  proved  to  be  so 
done  by  three  witnesses  at  least;  provided,  that  any  soldier  in  actual  military 
service,  or  any  mariner  or  seaman,  being  at  sea,  might  dispose  of  his  mov- 
ables, wages,  and  penonal  estate,  as  before  the  making  of  this  act:  20  Car. 
II.,  cap.  dk  Mcs-  19,  20,  21,  22,  23.    The  passage  of  this  act  virtually  abol- 
ished nuncupative  wills,  except  in  the  case  of  soldiers  and  sailors:  1  Jarmau 
on  Wills,  238.    In  speaking  of  it,  Blackstone  says:   ''Thus  hath  the  legisla- 
ture provided  against  any  frauds  in  setting  up  nuncupative  wills  by  so 
nunieroos  a  train  of  requisites  that  the  thing  itself  has  fallen  into  disuse,  and 
is  hardly  ever  heard  of,  but  in  the  only  instance  where  favor  ought  to  be 
shown  to  it,  when  the  testator  is  surprised  by  sudden  and  violent  sickness.*' 

The  provisions  of  the  English  statoto  have  been  re-enaotod  in  most  of  the ' 
American  states:  1  Redf.  on  Wills,  187;  4  Kent's  Com.  517,  note  (c).  And 
the  courts,  both  in  this  country  and  in  England,  have  generally  given  a  very 
strict  construction  to  the  provisions  of  statutes  relating  to  nuncupative  wills: 
PwnoHS  V.  MUUr,  2  Phillim.  194;  BenneU  v.  Jaekwn,  Id.  190;  Dorsey  v. 
Sheppard^  12  Gill  &  J.  192;  Morgan  v.  Stevens,  78  HI.  287;  Oibson  v.  Oibson, 
Walker  (Miss.),  364;  TamalCs  WUU  4  Bawle,  46;  Taylor^s  Appeal,  47  Pa. 
St.  31;  BifldU  v.  Biddle,  36  Md.  630;  AfUeUll  v.  Vkkers,  20  Tex.  377; 
Lueaa  v.  Oof,  33  Miss.  629.  **  The  factum  of  a  nuncupative  will  requires 
to  be  proved  by  evidence  more  strict  and  stringent  than  that  of  a  written 
one  in  every  particular:"  Sir  John  Nicholl,  in  Lmnann  v.  Bonaall,  I  Addams, 
389l  It  must  satisfactorily  appear  that  the  sick  man  wished  to  make  a  will, 
and  that  he  actually  showed  by  words  or  signs  that  such  was  his  intention: 
KeUtf  V.  Kelly,  9  B.  Mon.  553;  Ridley  v.  Coleman,  I  Sneed,  616. 

A  nunoupative  will,  to  be  valid,  must  be  made  when  the  testator  is  in  ea> 
iremigf  or  overtaken  by  sudden  and  violent  sickness,  and  has  not  time  to 
make  a  written  will:  Prince  v.  Hazleton,  20  Johns.  502  [11  Am.  Dec.  307]; 
TamalCs  Will,  4  Bawle,  66;  JoneJi  v.  Norton,  10  Tex.  120;  Werkheiser  v. 
Wtrkhemr,  6  Watto  &  Seig.  184;  Reeu  v.  ffatotfiom,  10  Gratt.  548;  Morgan 
V.  Stevens,  78  HL  287;  Boyer  v.  Frids,  4  Watte  &  Sei^.  357.  But  see  Johnston 
v.  Glasscock,  2  Ala.  (N.  8.)  242,  where  the  court  say:  *'  If  a  person  in  his  last 
aJAwaaa^  that  Bickness  of  which  he  subsequently  dies,  impressed  with  the 
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probability  of  approaching  death,  deliberately  makes  his  will,  conforming  to 
the  statute,  we  do  not  feel  authorized  to  say  that  it  will  be  invalid  because, 
in  point  of  fact,  he  had  time  and  opportunity  to  reduce  it  to  writing."  See, 
also,  Harrington  v.  Steea^  82  IlL  50.  A  nuncupative  will  can  not  be  estab- 
lished without  proof  that  the  deceased  called  upon  the  persons  then  present^ 
or  some  of  them,  to  take  notice  that  the  disposition  then  made  was  his  will: 
Gamer  v.  Law^ford,  12  Smed.  &  Marsh.  558;  ArrvOi  v.  ArMti^  27  lU.  247; 
Winn  V.  B6by  3  Leigh,  151;  Dockum  v.  Bobinwn,  26  N.  H.  372;  Bahineau  v. 
Le  Blane,  14  La.  An.  729;  Sampaon  v.  Brownmg,  22  Ga.  293;  Brown  v.  Brawn, 
2  Murph.  350;  Lucas  v.  G<^,  33  Miss.  629;  Biddle  v.  Biddle,  36  Md.  630; 
Parsons  v.  JUiUer,  2  Phillim.  194;  BenneU  v.  Jackson,  Id.  190.  And  the  ro- 
gatio  testium  can  not  be  supplied  by  inference  from  the  nuncupation  itself: 
Biddle  v.  Biddle^  36  Md.  630.  But  in  the  case  of  Parsons  v.  Parsons,  2 
GreenL  298,  where  the  testator,  a  short  time  before  his  death,  was  asked  to 
whom  he  wished  to  give  his  property,  and  he  immediately  replied,  *'  To  my 
wife;  that  is  agreed  upon;"  and  when  giving  this  answer  he  looked  up  in  his 
father's  face,  by  way  of  appealing  to  him  for  the  correctness  of  the  answer,  as 
the  witness  construed  it;  upon  which  the  father  instantly  said,  "Yea,  yes;** 
and  the  testator  then  turned  his  eyes  to  his  wife,  and  said,  "You  see  my 
father  acknowledges  it;"  the  court  said:  *'  We  are  of  opinion  that  the  spirit, 
intent,  and  meaning  of  the  statute  has  been  complied  with  in  every  essential 
particular."  And  in  fretr  v.  Chidester,  63  IlL  455,  the  court  said:  "It  is 
hardly  to  be  expected  that  a  person  in  extremis  will  use  the  exact  words  of 
the  statute.  No  set  form  of  words  is  necessary.  Any  words  that  express  a 
clear  intention  to  give  the  estate  to  a  certain  person  will  be  sufficient  to  pass 
the  property.  Kor  is  it  necessary  that  the  testator  should  call  upon  the  per- 
sons  present^  by  name,  to  become  witnesses  to  his  wilL  Any  form  of  expres- 
sion, however  imperfectly  uttered,  so  that  it  conveys  to  the  minds  of  those  to 
whom  it  is  addressed,  the  idea  that  he  desires  them,  or  some  of  them,  to  bear 
witness  to  the  diBposition  he  is  making  of  his  property,  will  be  deemed  a 
compliance  with  the  statute  in  that  regard:"  Parhison  v.  Parktson,  12 
Smed.  &  Marsh.  678;  Harrington  v.  Stees,  82  IlL  50.  A  substantial  com- 
pliance with  the  requirements  of  the  statute  is  sufficient:  Ridley  v.  Coleman, 
1  Sneed,  616;  Owin  v.  Wright,  8  Humph.  639;  ArneU  v.  AmeU,  27  HL  247; 
Mulligan  v.  Leonard,  46  la.  694.  And  where  a  nuncupative  wiU  was  not 
made  at  the  habitation  of  the  deceased,  nor  where  he  had  resided  for  ten  days 
next  preceding,  but  was  authenticated  as  the  law  required,  it  was  held  that 
the  will  ought  to  be  established,  notwithstanding  his  having  been  very  un- 
well when  he  left  home;  if,  afterwards,  he  was  taken  more  dangerously  ill, 
and  died  at  the  place  where  the  will  was  made:  Marks  v.  Bryant,  4  Hen.  & 
Munf.  91. 

The  testamentary  capacity,  as  well  as  the  animus  tesCandi,  at  the  time  of 
the  alleged  nuncupation,  must  appear  by  the  clearest  testimony:  Dorsey  v. 
SJieppard,  12  Gill  &  J.  192;  Morgan  v.  Stevens,  78  IlL  287;  Gibson  v.  Gibson, 
Walker  (Miss.),  364.  A  nuncupative  will  must  be  made  by  spoken  words,  or 
by  signs;  a  will  reduced  to  writing,  and  signed  by  the  testator,  can  not  be 
treated  as  a  nuncupative  will:  Ellington  v.  DiUard,  42  Ga.  361;  Stamper  v. 
Hooks,  22  Id.  603;  Reese  v.  Hawt/iom,  10  Gratt.  648;  Hunt  v.  JT'ote,  24  Tex. 
643.  And  where  the  testator,  in  his  last  sickness,  declared  his  wishes,  and 
had  them  taken  down  in  writing,  and  declared  before  two  witnesses,  that 
that  was  his  will,  it  was  held  not  to  constitute  a  nuncupative  will:  Porter's 
Appeal,  10  Pa.  St  254.  So  verbal  instructions  and  directions  for  drawing  up 
a  written  will,  do  not  constitute  a  nuncupative  will,  although  spoken  in  the 
presence  of  the  proper  number  of  witnesses  requested  to  bear  witness  thereto. 
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and  redaoed  to  writing,  and  offered  for  probate  aooording  to  the  statate: 
Dodbvm  r.  Robhuon,  26  K.  H.  372.  Kor  is  a  written  will,  drawn  np  by  an 
attorney,  bat  not  signed,  owing  to  the  ncknees  of  the  testator,  to  be  treated 
aa  a  nnncapative  wiU:  Htbden'a  Will,  6  G.  E.  Green  (N.  J.),  473.  Bnt  if,  in 
ledndng  the  worda  of  a  noncapatire  will  to  writing,  a  part  of  them  be  left 
ont,  the  omi«ion  of  that  part  will  not  vitiate  the  rest:  Mark»  y.  Bryant,  4 
Hen.  ft  Mnnf.  91.  So  if  the  testator  attempts  to  dispose  of  more  thah  the 
amoont  allowed  by  the  statute,  it  will  be  held  good  np  to  the  limit  imposed 
by  the  law:  Mulligan  v.  Leonard,  46  la.  692.  Bat  if  the  words  were  not  re- 
dooed  to  writing  within  six  days  from  the  time  when  they  were  spoken,  they 
will  not  be  admitted  to  probate  as  a  noncapative  will:  Porter's  Appeal,  47 
Pa.  8t^  31.  Land  can  not  be  devised  by  a  noncapative  will:  Smiihdale  v. 
Smithy  64  N.  0.  52:  Palmer  v.  Palmer,  2  Dana,  390;  Pierce  v.  Pierce,  46  Ind. 
66. 

Of  SoIiDIEBS  and  MABnrEBa. — Soldiers  being  in  aotaal  military  service, 
and  mariners  being  at  sea,  have,  both  in  England  and  in  this  country,  always 
been  permitted  to  dispose  of  their  personal  property  by  nuncupative  wills. 
And  they  still  retain  those  rights,  in  this  respect,  which  they  possessed  under 
the  old  oommon  law  of  England.  "  It  was  never  held  requisite  that  these 
anneapations  should  be  made  during  the  last  sickness.  Nor  has  any  par^ 
ticalar  mode  been  prescribed  in  respect  to  the  manner  of  making  the  testa- 
ments *  *  *  In  respect  to  evidence,  we  do  not  follow  the  civil  or  the 
canon  law;  no  particular  number  of  witnesses  is  required  to  verify  an  act 
judicially.  And  all  the  court  demands,  is  to  be  satisfied  by  sufficient  evi- 
dence aa  to  the  substance  of  the  last  testamentary  request  or  declaration  of 
the  deceased.  This  ascertained,  the  law  holds  it  sacred,  and  carries  it  into 
effect,  with  as  much  favor  and  regard  as  would  be  paid  to  the  most  formal 
ittstmment  executed  with  every  legal  solennity:'*  Ex  parte  TJiompaon,  4 
Bradf.  154.  It  will  be  seen,  therefore,  that  nuncupative  wills  of  soldiers  and 
mariners  stand  on  a  very  different  footing  from  those  of  any  other  class  of 
persona.  "  It  appears  from  the  preface  to  the  life  of  Sir  Leoline  Jenkins, 
that  he  claimed  to  himself  some  merit  for  having,  during  the  preparation  of 
the  statate  of  frauds,  obtained  for  the  soldiers  of  the  English  army  the  full 
benefit  of  the  testamentary  privileges  of  the  Boman  army:"  Drummond  v. 
Pariah,  3  Curteis,  531.  Julius  Caesar  was  the  first  to  allow  to  soldiers  the 
right  to  make  nuncupative  wills.  This  right  he  granted  to  all -soldiers.  But 
Justinian  restricted  it  to  such  only  as  were  in  expedUtonibue  oceupaiL  And 
tius  is  the  privilege  still  possessed  by  the  British  and  American  soldier;  for 
"  by  the  insertion  of  the  words  actual  military  eervice,  the  privilege,  as  respects 
the  Britirii  soldier,  is  confined  to  those  who  are  on  an  expedition:^*  Drum" 
mond  V.  Parish,  supra.  And  the  same  construction  has  been  given  to  these 
words  by  our  oonrts:  Leathers  v.  Greenacre,  53  Me.  561.  The  right  to  make 
a  nuncupative  will  is  not  accorded  to  every  soldier  in  the  service.  General 
Drummond  died  at  Woolwich  while  he  was  a  major-general  in  full  pay,  but  he 
waa  held  not  to  have  been  in  expeditions,  and  an  olographic  will  left  by  him 
was  refused  probate  as  that  of  a  soldier  in  actual  military  service.  So  it  was 
decided  in  SmiilCs  Will,  6  Phila.  104,  that  a  soldier  while  at  home  on  fur- 
loug^  ooold  not  make  a  nuncupative  will  within  the  provision  made  in  favor 
of  soldiers  in  actnal  military  service. 

But  "the  term  expedition  is  not  to  be  confined  to  that  movement  of  the 
troops  which  immediately  precedes  the  actual  conflict  and  shock  of  battle:'* 
Leather*  v.  Oreenaa-e,  53  Me.  573.  For  in  the  case  last  cited,  a  letter  writ- 
ten by  the  testator,  after  he  hod  entered  the  enemy's  country,  and  just  be- 
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fore  he  started  on  the  raid  in  which  he  was  taken  prisoner  and  afterwards 
died  in  the  enemy's  territory,  was  admitted  to  probate  as  his  will.     So  in 
the  case  of  Gouid  v.  Saford,  39  Vt  498,  it  was  held  that  a  soldier,  who  fell 
ont  of  the  line  of  march,  siok,  and  was  taken  to  the  hospital,  where  the  sar- 
geon  told  him  he  had  not  long  to  live,  and  who  therenpon  made  a  nnncnpa- 
tive  will,  and  died  shortly  after,  was  a  soldier  in  actaal  military  service;  and 
one  witness  was  held  to  be  sufficient  to  establish  his  will,  tinder  the  rales  of 
the  common  law.    And  in  Bottford  t.  Krdke,  1  Abb.  Pr.  (N.  S.)  112,  a  letter 
written  by  an  officer  of  the  United  States  army  in  a  part  of  the  conntrj 
where  active  operations  were  constantly  going  on,  was  admitted  to  probate  as 
his  will.     "The  term  *  mariner,'  applies  to  every  person  in  the  naval  or  mer- 
cantile service.     *    *     *    It  is  not  limited  or  restricted  to  any  special  ooca- 
pation  on  shipboard,  but  a  purser  or  any  other  perB<m,  whose  particular  voca- 
tion does  not  relate  to  the  sailing  of  the  vessel,  possesses  the  same  right  as 
the  sailor:"  Ex  parte  TItompMn,  4  Bradf.  154.    In  this  case,  thongh  the  tes- 
tator was  a  cook  on  board  the  ship,  he  was  held  entitled  to  the  privilege  of 
making  a  nuncupative  wilL     A  mate  of  a  government  ship  went  on  shore, 
where  he  met  with  an  accident,  from  the  effects  of  which  he  died  on  shore, 
after  making  a  will,  which  was  admitted  to  probate  as  the  will  of  a  mariner 
at  sea.    A  will  made  by  a  seaman  at  sea,  while  sick  of  the  cholera,  and  one 
hour  bef6re  he  died,  was  held  to  be  made  in  extremis:  Hubbard  v.  UubbarU, 
12  Barb.  156;  S.  C,  8  K.  Y.  196.    But  the  oommandur-in-chief  of  the  naval 
force  at  Jamaica,  who  lived  on  shore  at  the  official  residence,  where  he  made 
his  wiU,  was  held  not  to  be  at  sea:  See  Ooods  qf  Lay,  2  Curteis,  339.     So  in 
Warren  v.  Harding,  2  R.  L  133,  a  seaman,  who  was  a  passenger  on  board 
another  vessel  than  his  own,  was  held  not  to  be  a  mariner  at  sea,  so  as  to  en- 
title him  to  make  a  nuncupative  will,  although  he  was  at  the  time  ennntU  to 
his  own  ship.    So,  too,  a  mariner  on  the  Mississippi  river  was  held  not  to  be 
a  mariner  at  sea.     "  In  legal  parlance,  waters  within  the  ebb  and  flow  of  the 
tide  are  considered  the  sea:"  Hubbard  v.  Hubbard,  8  N.  Y.  199. 

Modern  Statutobt  Enactmbhts. — In  England,  by  1  Vict.,  c.  26,  sec  9,  it 
was  enacted  "  that  no  will  shall  be  valid  unless  it  shall  be  in  writing."  But 
section  11  provides:  "That  any  soldier  being  in  actual  military  service,  or 
any  mariner  or  seaman  being  at  sea,  may  dispose  of  his  personal  estate  as  he 
might  have  done  before  the  making  of  this  act."  The  states  of  Massachu- 
setts, Minnesota,  Kew  York,  Rhode  Island,  Virginia  and  West  Virginia,  and 
the  Territory  of  Montana,  have  enacted  similar  provisions.  The  statute  of 
Georgia  provides  that  all  property,  real  and  personal,  may  pass  by  nuncupa- 
tive will,  properly  made  and  proved.  In  California,  the  decedent,  in  order 
to  make  a  good  nuncupative  will,  must  have  been  in  actual  military  service  in 
the  field,  or  doing  duty  on  shipboard  at  sea,  and  in  either  case,  in  actual  con- 
templation, fear,  or  peril  of  death,  or  at  the  time  in  expectation  of  immediate 
death  from  an  iojnry  received  the  same  day.  The  statute  of  Dakotah  is  sub 
stantially  the  same  as  that  of  California.  In  the  other  states  and  territories 
nuncupative  wills  may  still  be  made  under  restrictions  similar  to  those  that 
were  imposed  by  the  Wnglish  statute  of  frauds. 
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Pope  v.  Bbandon. 

GoiYErAVGB  BT  CoBPORATiON  ov  A  T.I.  ITS  Propxett  for  the  payment  of  all 
its  orediton,  without  preference  or  priority,  is  valid;  and  the  poeitiTO 
a«nnt  of  the  creditors  is  not  eesential  to  the  operation  of  snch  deed. 

FowsR  or  OoEPORATiON  TO  CovYST  ITS  Pbofsktt  for  the  payment  of  its 
ereditora  is  not  affected  by  the  fact  that  the  legislatore,  in  its  charter^ 
pttmded  that  the  stockholders  shoold  be  individually  liable  to  the  pay- 
ment of  all  its  debts. 

OdSPOBATioH  MAT  ExjKJUTE  A  Oeed  TO  OiTx  ov  TBS  Ck)itpoitATOBa»  in  tmst^ 
for  the  payment  of  its  debts. 

AoTB  ofF  Tsumtt  CAR  2V0T  AviiOT  KioRTB  ov  ABSxNmro  CiuEDzroita,  in  a 
deed  of  trust*  unless  the  latter  in  some  degree  oontributed  to  such  acts. 

IXAiRBQUAor  ov  CoireiDK&ATiON  TO  ImTALiDATx  A  DsBD  most  be  so  great  as 
to  shock  the  nnderstanding,  and  indace  the  belief  that  the  transactioD 
was  fraodnlent. 

I^nr  ov  JxrooMEXiT. — ^A  judgment  does  not  relate  back  to  the  beginning  of 
the  term  at  which  it  was  rendered,  so  as  to  create  a  lien  on  the  real 
estttte  of  the  judgment-debtor  prior  to  its  rendition. 

TsssPAfls  to  tiy  titles,  brought  by  the  Brandons  and  others,  to 
reoover  possession  of  the  lot  and  building  formerly  occupied  as 
a  banking  house  by  the  Planters  and  Merchants'  Bank  of 
Hnntsville.  In  May,  1826,  an  action  of  trover  was  brought,  in 
Madison  circuit  court,  by  the  Brandons  against  the  president,  di- 
rectors, and  company  of  the  bank,  and  judgment  rendered  for 
the  defendants.  At  the  January  term,  1828,  this  judgment  was 
reversed  by  the  supreme  court,  and  judgment  rendered  for  the 
plaintiffis,  and  against  the  bank,  for  two  thousand  two  hundred 
and  ninety-two  dollars,  on  the  first  day  of  February,  which  was 
a  day  of  said  term,  and  on  the  same  day  the  charter  of  the  bank 
expired.  In  March,  1828,  execution  issued  on  this  judgment, 
and  in  April,  1828,  the  house  and  lot  in  question  were  sold  by 
the  sheriff,  and  purchased  by  the  plaintiffs  below,  who  received 
the  sheriff's  deed  therefor. 

The  defense  was  that  on  the  seventh  day  of  January,  1828, 
the  day  on  which  the  session  of  the  supreme  court  commenced, 
the  bank  had,  by  a  deed  of  trust,  conveyed  to  Pope,  the  plaintiff 
in  error,  who  was  the  president  of  the  bank,  all  its  property  in 
trust  for  the  payment  of  its  debts.  The  deed  was  executed  by 
Pope  and  seven  of  the  directors,  and  was  also  signed  by  twelve 
stockholders,  and  was  under  the  corporate  seal  of  the  bank.  It 
recited  that,  whereas  the  charter  of  the  bank  would  expire  on 
the  first  day  of  February  next  ensuing,  a  considerable  portioUv 
of  its  notes  being  still  in  circulation  unredeemed;  and  whereas 
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the  bank  owed  debts  and  possessed  property,  and  had  debts 
due  to  it,  and  was  desirous  of  appropriating  its  corporate  prop- 
erty to  the  payment  of  its  just  debts;  in  consideration  thereof, 
and  of  one  dollar  paid,  it  granted  to  Pope  all  its  property,  real 
and  personal,  in  trust,  to  pay:  1.  All  expenses  of  the  trust;  2. 
All  just  claims  against  the  bank  in  full,  if  the  funds  were  suffi- 
cient, and  if  not,  then  ratably;  and,  8.  If  the  funds  were  mora 
than  sufficient,  to  distribute  the  surplus  in  proper  proportions 
among  the  stockholders.  To  the  deed  was  appended  a  list  of 
all  the  property  of  the  bank,  and  of  the  debts  due  to  it.  The 
deed  was  recorded  on  the  twenty-third  of  Februaiy,  1828. 
Pope  iatroduced  evidence  to  show  that  he  had  accepted  the 
trust,  and  performed  yarious  acts  as  trustee,  under  said  deed. 
The  judge  instructed  the  jury,  that  "if  they  believed  from  the 
evidence  that  the  said  Pope  had  never  made  a  proposition  to 
T.  &  W.  Brandon,  to  secure  to  them  a  ratable  proportion  of 
their  said  judgment  against  the  bank,  that  the  deed  to  Pope 
was  fraudulent  as  to  them,  and  that  the  plainti£E8  were  entitled 
to  recover/'  Pope  excepted  to  this  instruction,  which  is  now 
assigned  here  for  error. 

Hopldna,  for  the  plaintiff  in  error,  contended: 

1.  That  the  deed  to  Pope,  admitted  to  be  valid  when  made^ 
could  not  become  void  by  the  acts  of  the  trustee; 

2.  A  court  of  chancery  is  the  proper  tiibunal  to  afford  a  rem- 
edy against  any  breach  of  trust; 

3.  The  deed  was  made  by  the  bank  in  its  corporate  name,  in 
the  exercise  of  its  lawful  power,  to  Pope  in  his  individual 
capacity,  and  is  not  void; 

4.  There  was  no  fraud,  either  actual  or  constructive,  in  the 
execution  of  the  deed,  which  the  interests  of  the  bank  and  its 
creditors  required  to  be  made. 

Brandon,  for  the  defendants,  contended  that  the  deed  of  as- 
signment was  void,  because  the  consideration  expressed  in  it 
was  inadequate,  and  no  creditor  had  accepted  it.  The  judg- 
ment obtained  by  the  Brandons  bound  the  land,  because  a  lien 
created  by  judgment  has  relation  back  to  the  commencement  of 
the  term  at  which  it  was  rendered.  The  conveyance  was  void 
because  the  directors  exceeded  their  authority. 

CoLLisB,  J.  The  record  offers  for  our  examination  these 
to}ncs:  1.  The  character  of  the  deed  from  the  president,  direc- 
tors, and  company,  to  the  plaintiff,  and  the  sufficiency  of  its  con- 
sideration; 2.  The  lien  created  by  a  judgment  upon  real  estate; 
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its  nature,  how  it  operates,  and  when  it  begins;  8.  The  legality 
of  the  jodge's  instructions  to  the  jury. 

1.  The  deed  is  a  conyeyanoe  of  all  the  property  of  the  bank, 
for  the  payment  of  its  debts,  without  preference  or  priority  to 
its  creditors.  This  being  professedly  the  object  of  the  deed, 
the  Messrs.  Brandon,  with  regard  to  the  property  conyeyed, 
are  as  fayorably  situated  as  any  other  creditors.  And  to  ascer- 
tain whether  they  can  yary  the*  situation  assigned  them  in  the 
payment  of  their  demand,  and  subject  the  property  transferred 
to  the  satisfaction  of  their  judgment,  without  regard  to  other 
creditors,  are  inquiries  into  the  yalidity  of  the  deed,  which  be- 
come material.  The  deed  is  absolute,  and  beyond  the  control 
of  the  bank,  and,  therefore,  does  not  require,  as  essential  to  its 
operation,  the  positiye  assent  of  any  of  its  creditors.  In  this 
respect,  there  is  an  obyious  dlBsimilarity  between  an  assignment 
for  the  benefit  of  all  creditors,  and  one  which  provides  only  for 
those  creditors  who  consent  to  come  in  under  its  proyisions.  In 
the  one  case,  the  deed  provides  for  no  act  to  be  done  by  the 
creditor;  in  the  other,  there  is  a  proyision  requiring  an  express 
stipulation  on  his  part  to  be  paid  as  it  directs.  The  reasoning 
of  the  court  in  Sobinson  y.  Bapelye  and  Smithy  2  Stewart,  86, 
recognizes  this  distinction. 

The  right  of  a  debtor  to  make  a  general  assignment  of  his  ef- 
fects, for  the  benefit  of  his  creditors,  has  not  been  controyerted 
in  argument;  but  it  is  insisted  that  such  right  does  not  extend 
to  a  trading  corporation.  On  this  point  no  authority  is  cited, 
and  as  our  own  resources  furnish  us  with  none  that  fayors  the 
idea  of  a  restriction  of  corporate  powers  in  this  particular,  we 
must,  therefore,  consider  it  upon  principle.  The  right  of  a 
debtor  to  vest  his  property  in  trustees  for  the  benefit  of  his 
creditors,  results  from  the  control  which  every  one  possesses  by 
law  oyer  his  own  estate.  This  control  continues  free  from  legal 
restraint  until  some  one  else  acquires  an  interest  in  the  same  es- 
tate. It  can  not  be  that  a  corporation  is  under  greater  restraint 
in  regard  to  the  use  and  enjoyment  of  its  estate  than  a  natural 
person,  unless  a  restriction  is  imposed  by  positiye  law,  or  may 
be  inferred  from  its  character,  and  the  object  of  its  existence. 
Chancellor  Kent,  in  speaking  of  the  powers  and  capacities  of 
corporations,  says:  "  It  was  an  incident  at  common  law  to 
every  corporation  to  have  a  capacity  to  purchase  and  alien  lands, 
unless  they  were  specially  restrained  by  their  charters,  or  by 
statute.  Independent  of  positive  law,  all  corporations  have  the 
absolute  jus  diqwnendi,  neither  limited  as  to  objects,  nor  cir- 
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oumscribed  as  to  quantity.  This  was  so  understood  by  the 
court  and  bar  in  the  modem  case  of  Mayor  and  Ccnnmonalfy  of 
Colchesier  v.  Lowten,  1  Tes.  &  Bea.  226,  287,  240,  244;  and  this 
common  law  right  continued  in  England  until  it  was  taken 
away,  as  to  religious  corporations,  by  several  restraining  statutes 
in  the  reign  of  Elizabeth : "  2  Kent's  Com.  227.  This  we  belieye 
to  be  a  correct  view  of  the  powers  of  corporations  on  the  point 
we  are  considering;  but  the  right  of  the  bank  in  this  case  to 
alien  its  estate  does  not  depend  for  its  existence  upon  the  com- 
mon law;  it  is  expressly  given  by  its  charter:  Laws  of  Ala.,  p. 
84,  sec.  4;  and  must  be  taken  to  exist  without  limitation  as  to 
object. 

It  is  argued  for  the  defendants,  that  it  was  not  competent  for 
the  bank  to  make  any  disposition  of  its  eflEbcts,  which  would  re- 
lieve it  from  the  liability  to  satisfy  directly  the  judgment  of  the 
Messrs.  Brandon.  To  sustain  this  argument,  we  are  referred 
to  the  eleventh  section  of  the  charter:  Laws  of  Ala.  89;  which, 
after  declaring  the  liability  of  the  stockholders  to  the  payment 
of  the  debts  of  the  bank,  concludes  thus:  *^  But  this  provision 
shall  not  be  construed  to  exempt  the  said  corporation,  or  the 
lands,  tenements,  goods,  or  chattels  of  the  same,  from  being 
also  liable."  This  provision  was  doubtiess  introduced  ex  induB' 
tria.  The  legislature  that  enacted  the  charter,  did  not  intend 
that  the  remedy  against  a  stockholder  should  be  exclusive  of  the 
appropriate  remedy  against  the  corporation;  and  lest  it  might 
be  thus  unnaturally  construed  by  this  provision,  they  declared 
the  law,  and  did  not  introduce  a  new  liabilility,  or  impose  any 
restriction  upon  the  bank  in  the  disposition  of  its  estate. 

Again,  the  charter  must  be  construed  upon  a  view  of  all  its 
parts,  and  such  a  construction  given,  as  that  every  part  may  be 
operative,  td  rea  magia  valeai  quampereat.  If  the  eleventh  sec- 
tion was  to  receive  the  construction  insisted  on.  the  fourth  sec- 
tion would,  to  some  extent,  be  inoperative.  They  must  be  both 
thus  construed;  the  fourth  ia  an  authority  to  sell  and  dispose  of 
the  corporate  estate;  the  eleventh  makes  that  estate  subject  to  the 
payment  of  the  debts  of  the  corporation,  until  it  is  sold  and  dis* 
posed  of;  and  thus  construing  them,  each  exercises  its  full 
scope  and  effect.  Was  reason  necessary  to  illustrate  further 
the  fallacy  of  the  argument  we  are  examining,  the  inconvenience 
that  would  have  resulted  from  thus  uniting  the  powers  of  the 
bank  interposes  a  powerful  objection  to  its  justness.  It  is  es- 
sential to  the  prosperity  of  a  banking  institution,  that  it  should 
be  permitted  to  marshal  its  resources,  free  from  legislative  con- 
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trol,  farther  than  policy  would  dictate.  In  the  progress  of  its 
ne^otiationB,  it  may  be  compelled  to  receiye  real  or  personal 
estate,  in  discharge  of  the  liability  of  its  debtors;  and  if  it  were 
not  allowed  to  change  its  property  into  an  actiye  capital,  its  opera- 
tions might  be  paralyzed,  its  usefulness  impaired/ and  its  busi« 
ness  rendered  unprofitable.  But  this  objection  to  the  powers 
of  the  bank  need  not  be  further  examined,  for  it  is  apparent, 
from  a  view  of  the  charter  itself,  that  it  has  no  just  foundation. 

The  defendants'  counsel  have  impugned  the  deed  of  assign- 
ment,  upon  a  suggestion  that  it  is  not  sustained  by  a  sufficient 
consideration.  Chancery  has  lent  its  aid  in  some  cases,  which 
are,  howerer,  rare  to  avoid  a  contract  founded  on  a  gross  inade- 
quacy of  consideration;  but  in  these  cases  the  inequality  was  so 
great  as  to  shock  the  understanding  of  mankind,  and  to  induce 
the  belief  that  the  transaction  was  fraudulent.  It  is  veiy  clear, 
that  the  deed  from  the  bank  to  the  plaintiff  is  not  objectionable 
for  gross  inadequacy  of  conaideration.  The  extent  of  the 
consideration  is  not  set  forth  in  the  deed;  it  recites  that  the 
bank  is  indebted  to  sundry  individuals  in  the  sum  of  two  hun- 
dred and  eighty-four  dollars  and  eighty-four  cents,  and  that  a 
large  portion  of  their  bills  is  yet  unredeemed.  These  are  di- 
rected, with  all  other  debts  of  the  bank,  to  be  paid  by  the 
plaintiff.  The  nominal  amount  of  the  evidences  of  debt,  and 
the  estimated  yalue  of  the  property  conveyed,  is  about  sixty 
thousand  dollars.  Of  the  debts,  twelve  thousand  dollars  and 
upwards  will  be  lost  by  insolvencies.  The  plaintiff  has,  since 
the  execution  of  the  deed,  paid  and  secured  of  the  debts  owing 
by  the  bank,  about  thirty-five  thousand  dollars,  and  it  does  not 
appear  what  amount  is  now  due  from  it.  This  statement  of 
trusts  may  suffice  to  show  that  the  suggestion  of  gross  inadequacy 
of  consideration,  could  it  be  entertained  at  law,  is  not  sustained 
by  the  record. 

The  legal  validity  of  the  deed  is  also  questioned  by  the  de- 
fendants' counsel,  upon  the  supposition  that  the  plaintiff  is  both 
grantor  and  grantee.  It  is  certainly  a  correct  proposition,  that 
one  person  can  not  occupy,  at  law,  both  these  situations  at  the 
same  time,  in  regard  to  the  same  object.  But  the  objection  in 
this  instance,  it  is  apprehended,  is  founded  upon  a  misconcep- 
tion of  the  nature  and  effect  of  the  assignment  made  by  the  bank. 
It  supposes  that  Leroy  Pope  assigns  to  Leroy  Pope,  when,  in 
truth,  the  president,  directors,  and  company  make  a  convey- 
ance in  their  corporate  character  to  the  plaintiff.  The  interest 
which  he  had  in  the  property  conveyed  to  him  was  different 
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from  that  which  he  had  in  property  that  belonged  to  him  in  his 
individual  capacity.  Nothing  is  more  usual  than  for  a  corpoi»' 
tion  to  derive  property  by  purchase,  from  a  corporation:  War- 
ing T.  Caiawba  Co,^  2  Bay,  109.  Transactions  between  persons 
thus  circumstanced,  have  been  always  recognized,  and  in  prin- 
ciple they  appear  to  us  unobjectionable.  The  conyerse  would 
establish  the  doctrine  that  a  bank  could  not  coerce  the  collection 
of  a  note  discounted  against  one  of  its  stockholders,  because  he 
was  a  creditor;  or  that  a  corporator  could  not  sue  the  corpora- 
tion, because  he  was  a  constituent  part  of  it.  This  may  be  con- 
sidered strange,  yet  it  is  a  legitimate  deduction  from  the  argu- 
ment. The  deed,  so  far  as  the  record  discloses,  is  free  from 
any  objection  of  actual  fraud,  and,  as  we  have  shown,  is  not  in 
itself  constructively  fraudulent,  hence  the  property  in  question 
could  not  have  been  sold  under  the  Messrs.  Brandon's  execution, 
unless  the  deed  from  the  bank  may  be  invalidated  by  an  objec- 
tion other  than  that  of  fraud. 

2.  The  deed  of  assignment  to  the  plaintiff  bears  date  on  the 
day  when  the  term  of  this  court  commenced,  at  which  the  judg- 
ment in  favor  of  the  Messrs.  Brandon  was  rendered;  but  the 
judgment  was  not  rendered  until  the  first  day  of  February, 
more  than  twenty  days  thereafter.  From  these  facts  it  is  argued 
for  the  defendants,  that  the  judgment  relates  retrospectively  to 
the  first  day  of  the  term,  and  from  that  period  created  a  lien  on 
the  real  property  of  the  bank  in  favor  of  the  Messrs.  Brandon^ 
which  it  was  not  competent  for  the  bank  to  divest  by  its  transfer 
on  that  or  any  succeeding  day.  It  is  a  well-settled  rule  of  the 
common  law,  that  a  judgment  operates  to  restrain  the  control 
of  the  debtor  over  his  real  estate,  so  as  to  defeat  its  satisfaction; 
but  this  rule,  it  is  believed,  does  not  give  to  a  judgment  a  retro- 
spective operation  against  a  bona  fide  assignee.  The  reason  of 
the  rule  is  founded  upon  the  supposition  that  the  proceedings 
of  a  court  of  record  are  of  public  notoriety;  and  that  he  who 
purchases  real  estate  after  judgment,  purchases  with  a  knowl- 
edge of  its  existence.  To  give  effect  to  purchases  under  such 
circumstances,  would  be  a  fraud  upon  the  judgment-creditor. 
The  reason,  it  is  apparent,  will  not  extend  to  give  judgments  a 
lien  from  a  period  of  time  anterior  to  their  rendition;  for  until 
then,  the  purchaser  can  not  be  advised  of  its  existence,  and 
consequently  can  not  be  held  to  have  purchased  in  fraud  of  a 
judgment-creditor;  cesaanie  raiione,  cesscU  ipsa  lex. 

The  argument  of  the  retrospective  influence  of  judgments  is 
predicated  upon  the  idea  that  as  the  whole  term  is  considered 
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iQ  law  as  but  one  day«  every  thing  done  during  the  term  must 
relate  to  its  commencement    This  conclusion  does  not  neces- 
Barily  follow.    It  is  true  that  the  term  of  a  court  is  for  some 
purposes  but  one  day;  as  a  plea  put  in  on  the  last  day  of  tbe 
term  is  a  plea  of  the  first  day  of  the  term,  and  upon  this  idea 
of  continued  sitting  of  the  court,  judges  may  alter  and  amend 
their  judgments  in  the  same  term.     This  fiction,  like  all  others 
which  the  law  acknowledges,  is  designated  to  advance,  but  never 
to  defeat  the  purposei*  of  justice.     In  fictione  juris,  semper  conr 
8igtU  cequUas,    To  give  a  retroactive  effect  to  a  judgment  would 
be  rather  subversive  than  promotive  of  justice,  as  a  purchaser 
could  not  be  constructively  advised  of  it,  until  it  had  an  actual 
existence.     So  particular  have  the  courts  been  in  adjusting  the 
question  of  priority  between  the  fair  purchaser  and  the  judg- 
ment-creditor, where  the  deed  of  sale  and  the  judgment  bear 
date  of  the  same  day,  that  inquiries  are  allowed  to  ascertain  the 
precise  period  of  the  execution  of  the  one,  and  the  rendition  of 
the  other:  Ex  parte  Stagg,  1  Nott  &  McO.  405.    Having  show 
that  a  judgment  can  only  operate  prospectively  against  a  fair 
purchaser, we  are  brought  to  the  third  and  last  point  of  inquiry. 
3.  Whatever  of  plausibility  or  force  of  argument  may  be 
brought  in  aid  of  the  instructions  of  the  judge  to  the  jury,  these 
arguments  must  not  be  here  considered  and  discussed.     They 
were  brought  to  the  view  of  this  court  in  Bobinson  v.  RapeLye  and 
Smiik,  2  Stewart,  86,  decided  at  the  last  term,  and  in  that  case 
fully   and  satisfactorily  examined.    In    reviewing  them,  the 
court,  in  its  opinion,  says:  "  No  act  of  the  trustees  can  affect 
the  assenting  creditors,  unless  they  in  some  degree  contributed 
to  it,  because  the  trustees  are  only  agents  for  the  assignors." 
The  deed  of  assignment  in  that  cause  provided  for  the  assent  of 
the  creditors,  by  the  execution  of  the  deed,  many  of  whom  exe- 
cuted it.    This  provision  constitutes  the  most  material  differ- 
ence between  that  case  and  the  present;  yet  the  principle  em- 
braced in  the  quotation  from  that  opinion  applies  here.     And 
let  it  be  conceded  that  the  plaintiff,  as  trustee,  should  have 
proposed  to  secure  to  the  Messrs.  Brandon  a  ratable  amount 
of  their  judgment,  and  omitted  this  duty,  the  assignment,  for 
that  cause,  could  not  be  avoided,  unless  it  appeared  that  in  this 
neglect  of  duty  the  plaintiff  was  influenced  by  his  assignors,  a 
circomstance  which  the  judge  seems  not  to  have  noticed.     For 
this  reason  the  instruction  is  erroneous,  and  for  the  additional 
cause  that  it  supposes  the  plaintiff  was  obliged,  by  the  deed,  to 
offer  to  secure  to  the  Messrs.   Brandon  a  ratable  portion  of 
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tt^ir  judgment,  when  no  other  obligation  was  imposed  than  to 
pay  their  judgment  pari  passu  with  the  other  creditors.  We  hare 
been  more  prolix  in  expressing  our  opinion  than  was  necessaiy 
to  a  decision  of  the  question  immediately  before  the  court,  and 
have  considered  the  material  points  discussed,  which  it  appeared 
from  the  evidence  in  the  record  might  come  up,  should  the  ease 
be  remanded.  We  have  taken  this  course,  as  it  was  intimated 
from  the  bar  that  should  the  judgment  here  be  adverse  to  the 
defendants  on  all  the  points  introduced  in  argument,  it  would 
put  an  end  to  further  controversy. 

It  is  the  result  of  our  conclusions,  upon  all  the  points,  that 
the  judgment  be  reversed,  and  if  the  defendants  desire  it,  that 
the  cause  be  remanded. 

Judgment  reversed. 
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[3  BaswAMS,  466.] 

BoHD  or  Adiohistbatob,  Oorrbotivo  Mistake  nr.^Where,  by  Tnlgtsfc-ft, 
the  name  of  the  deoeased  was  inaerted  in  the  condition  of  aa  adminia- 
trator'a  bond  instead  of  that  of  the  administrator,  the  mistake  wiU  not 
vitiate  such  bond,  when  it  is  apparent  from  the  face  of  the  instnuneni 
itself,  without  resorting  to  extrinsic  oircamstanoes. 

Failubx  or  AmoNiBiBATOB  TO  CoMPLT  WITH  DxcRBB  of  ooart  of  probate, 
directing  him  to  pay  the  amoont  due  to  the  distributee,  oonstitntes  a 
breach  of  the  condition  of  his  bond,  for  which  the  distributee  may  main- 
tain  an  action  against  him. 

Debt  instituted  in  the  circuit  court  of  Madison,  in  the  name 
of  Chapman,  judge  of  the  county  court,  for  the  use  of  Mixen 
and  wife,  heirs  at  law  and  legatees  of  Miles  Bayner,  deceased, 
against  the  defendants  as  obligors  in  an  administration  bond. 
The  condition  of  the  bond  which  was  given  to  3.  Chapman, 
judge,  etc.,  was  as  follows:  ^*  Now,  the  condition  of  the  above 
obligation  is  such  that  whereas  the  above-bound  Lewis  Moore 
has  been  duly  Appointed  administrator,  with  the  will  annexed^ 
of  the  estate  of  Miles  Bayner,  deceased.  Now,  if  the  said  Miles 
Bayner  shall  yell  and  truly  perform  all  the  duties  which  are, 
or  may  be  by  law,  required  of  him  as  administrator  with  the 
will  annexed,  then  the  above  obligation  to  be  void,  else  to  re- 
main in  full  force  and  virtue."  The  declaration  averred  that 
the  defendants  undertook  that  Lewis  Moore,  instead  of  whose 
name  that  of  Miles  Bayner  was,  by  mistake,  written  in  the  con- 
dition of  the  bond,  should  well  and  truly  perform  all  the  duties 
of  administrator,  etc.    It  is  also  alleged  for  breach  that  the  ad- 
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miiuBtaitor  had  settled  hie  aoeoant,  and  that  a  certain  sum  of 
money  was  found  to  be  dae  to  Mizen,  in  right  of  his  wife, 
which  he  had  been  ordered  by  the  court  to  pay;  and  that  he 
had  failed  to  pay  it.  The  defendants  demurred,  the  demurrer 
was  OTerruled,  and  an  inquiry  of  damages  was  had,  and  the 
jmy  anoooBod  them  at  two  thousand  eight  hundred  and  sixteen 
dollars  and  fourteen  cents,  for  which  the  plaintiff  had  judg- 
ment. 

Suichinson  and  Craighead,  for  the  appellants,  assigned  for 
error:  1.  That  Mizen,  haying  selected  the  orphans'  court,  could 
not,  until  he  had  exhausted  its  power,  apply  to  any  other  court; 
2.  That  the  mistake  in  the  bond  could  not  be  rectified  at  law, 
nor  elsewhere,  as  the  form  was  prescribed  by  statute;  8.  That 
tiie  securities  could  not  be  made  liable  by  construction,  or  bj 
proofs  of  mistake  in  the  bond. 

Brandon,  for  the  defendant  in  error. 

Cbshshaw,  J,  It  is  insisted  that  the  demurrer  should  have 
been  sustained;  that  no  action  can  be  maintained  on  the  bond, 
and  that  the  inquiry  and  assessment  of  damages  were  erroneous. 
In  argument  it  was  contended  that  this  bond  is  not  actionable, 
because  the  condition  is  absurd  and  unmeaning,  in  requiring 
Milee  Bayner,  the  testator,  to  perform  the  duties  of  adminis- 
trator on  his  own  estate,  and  that  the  defect  can  not  be  supplied 
by  any  aTcrment  or  proof  aKunde, 

Without  resorting  to  extrinsic  drcumstanoes,  we  are  of  opin- 
ion that  there  is  an  obvious  mistake  apparent  on  the  face  of  the 
instrument,  but  which  can  not  vitiate  or  render  it  ineffectual; 
that  the  name  of  Lewis  Moore,  the  administrator,  was  clearly 
intended  to  be  inserted  instead  of  Miles  Bayner,  deceased;  that 
by  a  reference  to  the  immediately  preceding  part  of  the  condi- 
tion, in  which  it  is  recited  that  Levels  Moore  had  been  appointed 
administrator  of  Miles  Bajmer,  deceased,  and  by  recurring  to 
the  fact  that  Lewis  Moore  is  bound  by  name  in  the  penal  part, 
and  executed  the  bond,  it  is  manifest  beyond  a  doubt  that  he  is 
the  person  on  whom  the  duties  of  administration  devolved,  and 
who  is  required  to  perform  the  condition  of  the  bond.  And 
though  the  form  of  the  bond  be  prescribed  by  statute,  yet  it  is 
sufficient  for  the  ends  of  substantial  justice,  if  the  material  re- 
quisitions of  the  statute  have  been  pursued,  and  the  intention 
^  the  parties  can  be  collected  from  the  whole  of  the  instru- 
ipent  taken  together.  We  believe  it  to  be  the  duty  of  courts  of 
justice  to  give  a  consistent  and  sensible  construction  to  all  in- 
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struments  of  writing,  ut  rea  magis  vcUeai  qaam  pereat^  and  thai 
we  violate  no  rule  of  law  in  saying  that  this  objection  ought  not 
to  prevail. 

It  was  also  insisted  that  the  plaintiff  had  no  right  to  resort 
to  an  action  on  the  administration  bond  before  he  had  ex- 
hausted all  the  powers  of  the  county  court,  where  he  first  sought 
his  remedy,  and  before  he  had  given  to  the  administrator  a  re* 
funding  bond.  As  to  this  position,  we  are  not  prepared  to  say, 
nor  is  it  necessary  to  decide  the  question  before  us,  that  the 
county  court  had  authority  to  enforce  its  decree  for  distribu- 
tion by  process  of  attachment,  execution,  or  any  other  mode 
pointed  out  by  law.  But  whether  the  county  court  had  or  had 
not  this  authority,  we  think  it  clear  that  a  distributee  could 
sue  on  the  administration  bond,  after  a  distribution  had  been 
decreed  by  the  county  court,  where,  by  law,  the  administrator 
was  accountable,  and  where  he  was  required  to  settle  his  ad- 
ministration; and  that  if  the  administrator  does  not  comply 
with  the  decree  for  distribution,  it  would  be  a  violation  of  his 
duty,  and  a  breach  of  the  condition  of  his  bond;  and  render 
him  liable  to  an  action  in  behalf  of  the  distributee. 

As  to  the  second  branch  of  the  proposition,  we  infer  from  the 
record  that  the  administrator  had  made,  with  the  county  court, 
a  final  settlement,  in  which  case  the  statute  does  not  require  a 
refunding  bond  of  the  distributee.  In  conclusion,  we  are  fur- 
ther of  the  opinion  that  there  was  no  error  in  the  inquiry  and 
verdict  for  damages.  Indeed,  on  the  defendant's  declining  to 
plead  over,  there  was  no  other  legal  course  for  the  plaintiff  to 
pursue,  but  to  submit  the  case  to  the  juxy  on  an  inquiry  of 
damages  for  the  breach  of  the  condition  of  the  bond;  and  in 
which  they  were  to  be  governed  by  the  amount  of  the  decree, 
with  interest  from  the  time  it  should  have  been  paid. 

The  court  are  unanimous  in  affirming  the  judgment. 


Hefflin  v.  MoMink. 

[2  Stswabx.  402.] 

AxKNDicxNT  TO  Shbbixf*s  Rietubn  ov  Writ.^A  sheziff  may,  even  after 
jadgment,  by  leave  of  the  court,  amend  his  retam  on  a  writ,  nunc  pro 
tunCf  in  order  to  show  that  the  writ  was  in  fact  served  on  the  defendant 
before  the  jadgment  was  rendered;  and  snch  retom  so  made  will  be 
sufficient  to  sostain  the  jadgment,  although  made  after  writ  of  error 
broaghtb 
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EsBOBto  Pickens  circuit  court  to  reverse  a  judgment  rendered 
in  favor  of  McMinn  and  against  HefiUn.  The  action  was  debt  on 
a  promissory  note.  A  writ  and  declaration  appeared  in  the 
record,  and  at  the  regular  trial  term,  a  judgment  by  default 
for  the  amount  of  the  note  and  costs  was  rendered  on  the  first 
day  of  October,  1828.  The  writ  of  error  was  sued  out  on  the 
eighteenth  of  the  same  month.  At  the  time  it  did  not  ap- 
pear from  the  record  that  the  writ  had  been  executed  by  the 
shetifT.  At  March  term,  1829,  the  plaintiff  below  filed  an  a£S- 
davit  of  the  deputy  sheriff,  who  deposed  that  he  had  executed 
the  writ  on  Hefflin  on  the  eighteenth  of  March,  1828;  that  he 
returned  it  several  days  before  the  return  term,  but  through  in- 
advertency and  in  the  hurry  of  o£Scial  business,  he  omitted  to 
indorse  the  service  on  it.  On  this  affidavit  the  court,  at  that 
term,  gave  the  sheriff  leave  to  amend  his  return,  by  indorsing 
the  service  of  the  process  nunc  pro  tunc,  which  he  accordingly 
did. 

Shortridge  and  Floumoy,  for  the  plaintiff  in  error,  contended 
that  the  judgment  was  erroneous,  because  it  did  not  show  that 
the  writ  had  been  executed  when  it  was  taken;  that  the  court 
erred  in  permitting  the  return  to  be  amended;  that  the  amend- 
ment was  void,  because  there  was  nothing  in  the  record  to  amend 
by;  and  that  the  amended  return  was  ineffectual,  because  it 
was  made  after  writ  of  error  brought. 

KeUy^  contra, 

Whttb,  J.  It  is  insisted  that  the  amendment  made  in  the 
sheriff's  return  by  leave  of  the  circuit  court  can  not  cure  the 
defect  in  the  judgment,  so  as  to  prevent  a  reversal.  We  are,  how- 
ever, of  different  opinion.  Courts  have  extended  great  latitude 
to  ministerial  officers,  in  permitting  them  to  amend  their  returns 
so  as  to  conform  to  the  facts  of  the  case.  This  prevents  injury 
from  casual  mistakes,  in  which  the  parties  have  no  agency, 
and  by  which  they  should  not  be  prejudiced.  But  completely 
to  effectuate  this  purpose,  it  is  necessary  that  the  return,  when 
amended,  shoold  relate  back  to  the  period  at  which  it  was  to 
have  been  made.  In  the  present  case,  )the  plaintiff  in  error 
knew  at  the  time  he  sued  out  his  writ  ot  error  to  reverse  the 
judgment,  that  the  original  process  had  been  served  upon  him; 
he  had  all  the  advantage  of  notice  from  such  service;  and  to 
permit  him  to  reverse  for  the  clerical  mistake  of  the  sheriff, 
would  be  to  allow  him  to  convert  that  which  did  not  affect  his 
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rights  into  a  means  of  injustice  to  the  opposite  partj,  who  bad 
nothing  to  do  with  the  omission  oomphdned  of. 
Judgment  a^rmed. 

AMSKDiourT  or  OmoiB's  Ksnmir.^Li  Barnard  t.  Stevens,  16  Am.  'Dec 
733|  it  was  decided  that  an  amendment  of  a  retain  may,  in  general,  be  made 
at  tiie  term  to  which  the  procees  is  retamaUe,  or  at  any  sabaeqnent  term,  if 
the  rights  of  third  persons  will  not  be  affected,  and  there  is  something  in  the 
record  to  amend  by.  In  Freeman  v.  PatU,  14  Id.  237,  that  an  application 
for  leave  to  amend  a  return  is  addressed  to  the  discretion  of  the  court,  and 
may  be  denied  if  the  granting  of  it  will  work  an  injustice.  And  in  Maione  t. 
Samuel,  13  Id.  172,  that  an  amendment  of  a  sheriffs  retom  of  ezeeation  is 
admissible  at  a  subsequent  term.  See  note  to  the  last  case  for  a  foil  disona- 
•ion  of  this  subject. 


Gkaudbok  v.  Hunt. 

[8  SXIWAXT.  81.] 

Aonoir  as  Lost  Note. — ^Plaintiff  is  entitled  to  recoTsr,  in  an  action  at  law, 
on  a  promissory  note  alleged  to  have  been  lost,  where  its  eTistenoe  and 
contents  are  proved,  and  it  does  not  appear  that  it  was  negotiable,  or  if 
negotiable,  that  it  has,  in  fact,  not  been  negotiated. 

BiQTTisiTBS  or  Dkouaatioh  in  such  AonoN.— If  the  declaration  alleges 
the  execution  of  such  note,  its  contents  and  loss,  and  that  it  is  still  due, 
it  need  not  state  whether  it  was  indorsed  or  not  before  it  was  loeti  nor 
whether  the  loss  happened  before  or  after  it  became  due. 

Assumpsit  in  Marengo  circuit  court,  brought  by  Hunt  and 
NorriSy  copartners,  against  Chaudron,  on  a  promissory  note, 
payable  to  plaintiffs,  or  order.  The  declaration  averred  that 
the  note  ''was  lost  by  misfortune,  as  appears  by  the  affidavit 
here  produced  and  shown  to  the  court.''  The  affidavit  referred 
to  was  filed  at  the  time  of  the  issuance  of  the  writ,  and  in  it  one 
of  the  plaintifis  swore  that  the  plaintiffs  owned  the  note,  and 
that  it  was,  by  some  misfortune,  lost.  But  neither  the  affidavit 
nor  the  declaration  showed  whether  the  note  was  lost  before  or 
after  it  became  due,  nor  whether  it  was  indorsed  or  not  when 
it  was  lost.  The  defendant  filed  a  general  demurrer,  which  the 
court  overruled,  and  gave  judgment  for  the  plaintiffs.  The 
overruling  of  the  demurrer  is  the  error  assigned. 

Stevoari^  for  the  appellant.  The  declaration  does  not  show  a 
right  in  the  plaintiffs  to  maintain  an  action  at  law.  They  do 
not  show  whether  the  note  was  lost  before  or  aftpr  due,  nor 
whether  it  was  indorsed  or  not  when  lost.  Everything  must 
be  taken  most  strongly  against  the  party  pleading:  1  Chit.  PL 
241.    A  plaintiff  must  show  affirmatively  that  he  has  a  good 
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eaofle  of  action.  In  pleading,  a  fact  mast  come  from  the  party 
who  is  presumed  to  hare  the  best  opportunity  for  knowing  it. 
An  action  at  law  will  not  lie  to  recover  the  amount  of  a  note 
loet  before  it  falls  due,  if  it  is  negotiable:  Chit,  on  Bills,  I669 
154  note;  4  Taunt.  602.  If  it  was  indorsed  in  blank,  that  was 
eqniyalent  to  a  transfer  to  bearer:  Chit,  on  Bills,  185,  and  note 
175.  Where  a  note,  which  is  transferable  bj  delivery,  is  lost, 
or  where  it  is  made  payable  to  order,  and  indorsed  in  blank, 
any  bona  fide  holder  can  recover  on  it:  Chit  on  Bills,  147, 148, 
154  and  note;  2  Camp.  881.  Mere  proof  of  loss  does  not,  in 
any  case,  entitle  to  a  recovery;  the  loser  can  only  recover  on 
condition  of  indemnifying  the  maker  against  loss:  Chit,  on  Bills» 
373, 154  and  note.  And  where  it  was  previously  indorsed  in  blank, 
a  reoovezy  can  not  be  had  in  a  court  of  law,  even  on  tendering  an 
indemnity  lx>nd,  because  courts  of  law  can  not  receive  or  require 
each  bond:  Chit,  on  Bills,  152,  163, 155;  8  Camp.  824.  It  is 
only  in  courts  of  chancery,  where  the  rights  of  all  parties  can 
be  aeoured,  that  a  recovery  can  be  had  on  a  lost  note  transferable 
by  delivery  or  indorsed  in  blank:  Chit,  on  Bills,  162  and  note; 
Piermm  v.  Euichinson,  2  Camp.  211.  An  innocent  holder  can 
not  be  defeated,  nor  ought  the  maker  to  be  compelled  to  pay 
twice.  Courts  of  equity  alone  can  guard  against  these  evils: 
Chit,  on  Bill%  150,  and  note. 

Lyon,  oanira.  The  remedy  on  a  lost  note  may  be  had  at  law. 
Chit,  on  Bills,  154, 165;  PirUard  v.  TacbingUm,  10  Johns.  104; 
note  to  Angel  v.  FenUm,  8  Johns.  116;  8  Yates,  442.  The  cases 
where  a  recovery  at  law  was  not  permitted  upon  negotiable 
paper  which  was  merely  lost  and  not  destroyed,  were  those  in 
which  the  paper  had  been  indorsed  before  its  loss.  Pierson  v. 
SuiOwMon,  2  Camp.  211;  Seed  v.  Brookman,  8  T.  B.  151.  The 
remedy  is  at  law,  where  the  contents  and  loss  of  the  note  are 
proved;  and  it  does  not  appear  that  it  was  negotiable.  The  de- 
murrer admits  these  facts.  The  allegation  of  the  declaration 
that  the  note  was  due  to  the  plaintifb  and  was  lost,  negatives 
the  idea  that  it  was  negotiated  before  it  was  lost.  It  is  imma- 
terial, in  this  case,  whether  the  note  was  lost  before  or  after 
maturity,  for  it  was  not  negotiable  unless  indorsed. 

Saivold,  J.  The  declaration  having  been  demurred  to,  all  the 
material  facts  alleged  therein,  are,  of  course,  to  be  taken  as 
true.  But  the  plaintiff  in  error  is  not  understood  to  rely  on 
any  defect  in  the  manner  or  form  of  pleading.  The  objection 
i%  thai  an  action  at  law  will  not  lie  on  an  assignable  lost  note. 
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especially  if  lost  preTious  to  its  maturity;  nor  upon  a  note 
transferable  by  delivery;  or  made  payable  to  order,  and  in- 
dorsed in  blank;  because,  as  is  contended,  in  either  case  the 
instrument  may  fall  into  the  hands  of  a  bona  fide  holder,  who 
would  thereby  acquire  an  indefeasible  interest,  so  as  to  be  en- 
abled to  recover  on  it,  notwithstanding  the  former  holder  may 
have  received  payment;  and  in  this  case,  though  it  appeals  the 
note  was  made  payable  to  Hunt  and  Norris,  or  order,  it  does 
not  appear  but  that  it  may  have  been  indorsed  in  blank. 

In  support  of  this  position,  reference  has  been  made  to  Chitty 
on  Bills,  162,  where  it  is  said  that  **  in  general,  no  action  at  law 
can  be  supported  against  a  party  to  a  bill  of  exchange,  note,  or 
check,  indorsed  in  blank,  so  as  to  be  transferable  to  a  bona  fide 
holder,  and  lost  before  or  on  the  day  it  is  due,  although  a  bond 
of  indemnity  has  been  tendered  to  the  defendant;  and  if  the 
bill  be  transferable  by  delivery,  it  would  seem  that  if  it  were 
lost,  even  after  it  became  due,  and  after  action  brought,  the 
same  rule  prevails." 

Again,  it  is  held  where  a  bill  or  note  has  been  lost  before  it 
is  due,  it  is  proper  that  the  party  should  be  confined  to  a  court 
of  equity  for  relief;  ''for  as  a  transfer  before  a  bill  is  due, 
though  made  by  a  person  not  entitled  thereto,  may  give  a  bona 
"fide  holder  a  right  of  action  thereon,  it  is  but  right  that  the 
party  called  upon  to  pay  should  be  previously  sufficiently  in- 
demnified; and  the  sufficiency  of  the  indemnity  can  be  more 
correctly  ascertained  in  a  court  of  equity  than  of  law.  But 
where  a  bill  has  been  lost  after  it  became  due,  and  that  fact  be 
clearly  proved,  there  seems  to  be  no  reason  why  the  party  who 
lost  it  should  not  be  permitted  to  proceed  at  law;  and,  indeed, 
without  offering  an  indemnity,  inasmuch  as  the  law  itself  would 
in  such  case  indemnify  all  the  parties:"  Chitty  on  Bills,  157. 
In  the  case  of  Bevan  Widow  v.  EiU,  2  Camp.  881 ,  a  recovery  at 
law  on  a  lost  check  was  denied  on  the  ground  of  the  supposed 
necessity  for  an  indemnity  against  the  check,  which  chanceiy 
alone  was  competent  to  afford.  The  same  doctrine  was  held 
in  relation  to  a  bill  of  exchange  which  had  been  lost  after  be- 
ing indorsed  by  the  payee,  in  the  case  of  Pierson  v.  Hutchinaon, 
2  Camp.  211.  Yet  aJl  the  cases  referred  to  admit  that  where  it 
appears  the  instrument  had  been  destroyed,  or  was  not  nego- 
tiable, or  has  not  been  negotiated,  or  that  it  was  only  specially 
indorsed,  the  party  who  lost  it  may  proceed  by  action  at  law, 
and  secondary  evidence  of  the  contents  may  be  admitted. 

The  only  objection  urged  against  a  recovery  in  this  case. 
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either  on  principle  or  authority,  is,  that  the  instrument  was 
assignable,  and  may  have  been  assigned;  that  it  may  be  in  the 
bands  of  a  bona  fide  holder,  and  even  that  a  recovery  may 
already  have  been  had  on  it,  by  proceedings  in  attachment  in 
another  state  against  the  defendant's  property.  Under  the  force 
of  a  statute  of  this  state,  this  latter  ground  only  is  mainly  relied 
on.  The  act  alluded  to,  is  that  of  1812,  Laws  of  Ala.  69,  which 
provides  that  all  bonds,  bills,  notes,  etc.,  may  be  assigned  by 
indorsement;  and  that  in  all  actions  to  be  commenced,  and 
sued  upon  any  such  assigned  instrument,  the  defendant  shall  be 
allowed  the  benefit  of  all  payments,  discounts  and  sets  off, 
made,  had,  or  possessed  against  the  same  previous  to  notice  of 
the  assignment,  etc.,  in  the  same  manner  as  if  the  same  had 
been  sued  and  prosecuted  by  the  obligee  or  payee  therein. 

This  statute  has  the  effect  to  remove  much  of  the  objection 
to  the  remedy  at  law  which  was  allowed  to  exist  in  the  English 
courts,  where  such  instruments  are  purely  negotiable,  and  the 
defendant  was  not  allowed  the  benefit  of  payments,  sets  off  or 
discounts,  against  a  bona  fide  holder,  though  made,  had,  or  pos- 
sessed, previous  to  the  notice  of  the  transfer.  This  difference  is 
admitted  by  the  counsel  for  the  plaintiff  in  error,  but  he  con- 
tends that  part  of  the  objection  still  exists,  unless  it  was  clearly 
shown  that  the  note  had  not  been  indorsed  in  blank  or  other- 
wise transferred,  as  it  is  possible  the  amount  may  have  been 
recovered  by  attachment  in  another  state,  of  which  the  defendant 
has  not  yet  been  informed.  This  is  an  apprehension  of  danger 
too  remote  to  be  regarded  by  the  law.  It  is  extremely  improb- 
able that  a  recovery  can  be  had  elsewhere  and  here  also,  on  the 
sam^e  demand,  before  the  defendant  would  obtain  notice  of  both 
suits;  and  either  recovery,  by  virtue  of  the  statute  referred  to, 
would  constitute  a  bar  to  the  other.  But  even  in  England,  the 
more  correct  doctrine  appears  to  be  that  it  was  only  in  cases 
upon  negotiable  paper  which  had  been  merely  lost,  and  not 
deatroyed,  and  which  was  either  shown  or  presumed  to  have 
been  indorsed,  or  otherwise  transferred,  previous  to  the  loss, 
that  a  recovery  at  law  was  not  permitted:  6  Yes.  312. 

The  statute  of  1828,  **  regulating  judicial  proceedings,"  and 
which  prescribes  a  mode  of  suing  at  law  on  lost  bonds,  bills, 
notes,  etc.,  can  have  no  influence  on  this  decision,  for  the  rea- 
son that  it  was  passed  subsequent  to  the  commencement  of  the 
suit;  moreover,  it  is  conceived  to  be  merely  declaratory  of  the 
true  principles  of  the  common  law,  as  far  as  it  could  apply  to  a 
ease  like  the  present,  except  in  the  requisition  that  the  plaintiff 
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shall  make  oath  in  writing  of  the  loss  of  the  instrument  preyions 
to  instituting  suit;  and  this  is  alleged  to  have  been  done  on  the 
present  occasion. 

In  this  case,  the  idea  of  the  note  having  been  transferred,  or 
indorsed  in  blank  before  the  loss,  is  negatived  as  far  as  practi- 
cable. It  is  allied  and  admitted  to  have  been  drawn  payable 
to  Hnnt  and  Norris,  or  order,  and  they  are  the  original  plaintiffs. 
Then,  on  the  sapposition  that  the  note  was  lost  by  them,  and 
that  it  remains  lost  or  destroyed,  as  charged,  it  woold  be  im- 
possible to  prove,  negatively,  that  it  had  not  been  transf erred, 
or  indorsed  in  blank;  and,  as  contended  by  their  counsel,  it 
would  have  been  unnecessary  and  improper  to  allege  these  facts 
unless  susceptible  of  proof.  The  most  rational  doctrine,  and 
which  is  believed  to  prevail  in  the  United  States,  is  that  which 
was  recognized  in  the  case  of  Pintard  v.  Tbckingtan,  10  Johns. 
104,  that  in  an  action  on  a  promissory  note,  idleged  to  have 
been  lost  or  destroyed,  where  its  existence  and  contents  were 
proved,  and  it  did  not  appear  that  it  was  negotiable,  or  if  nego* 
tiable,  that  it  had  in  fact  been  negotiated,  the  plaintiff  was  en- 
titled to  recover  on  the  note  at  law. 

By  the  unanimous  opinion  of  the  court,  let  the  judgment  be 
affirmed. 

Judgment  affirmed. 

LiPSCOifB,  0.  J.,  and  Ooizjbb,  J.,  not  sitting. 


Held,  in  Mawley  v.  Ball,  16  Am.  Deo.  268,  that  if  a  lort  note  was  no* 
negotiable,  or  if  negotiable,  had  never  been  negotiated,  the  payee  oonld  re- 
cover at  law.  In  Brent  v.  Ervin,  Id.  167,  that  an  action  on  a  lost  note  may 
be  maintained  without  tendering  the  defendant  any  indemnity,  if  it  appears 
that  the  note  in  the  hands  of  any  indorsee  woold  be  subject  to  all  equities  ex- 
isting  in  favor  of  the  maker.  In  Edwards  v.  MeKee,  13  Id.  474,  that  no 
tion  at  law  can  be  sustained  on  a  lost  bond  or  note.  See  note  to  that 
for  a  discussion  of  this  question. 


Mabtin  t;.  Seabot. 

[8  BmrAST.  60.] 

OoirvxTAVGi  or  tbb  Fxx  to  tbb  Lesses  EzriNaunEis  m  Banr  lor  the  re- 
mainder of  the  term,  where  such  conveyance  is  silent  as  to  the  rentb 

AssuHPSET  in  Madison  county  court,  by  Searcy  against  Martin 
and  others,  to  recover  a  balance  claimed  on  a  written  agreement, 
by  which  the  defendants  promised  to  pay  one  Taylor  for  the 
rent  of  a  storehouse  occupied  by  them  for  twelve  months.    This 
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insfamment  was  assigxied  by  Taylor  to  Searoy.  The  defendants 
pleaded  the  general  issue,  and  also  a  special  plea,  setting  forth 
that  during  the  pendency  of  the  lease,  they  purchased  the  store- 
house from  Searcy,  who  bad  preyiously  purchased  it  from  Taylor, 
and  in  the  deed  of  conveyance  from  Searcy,  nothing  was  said 
about  the  rent.  They  further  averred  that  they  had  paid  to 
Soarcy  the  ratable  proportion  of  rent  due  up  to  the  time  of  the 
conTeyance  to  them.  The  plaintiff  demurred  to  this  plea,  the 
court  sustained  the  demurrer,  and  a  verdict  was  found  for  the 
plaintiff.  The  sustaining  of  the  demurrer  is  assigned  as  error 
by  Martin,  who  appealed  to  this  court. 

Thornton^  for  the  plaintiffs  in  error,  contended  that  the  plea 
was  good.  Bent  passes  impliedly  by  the  grant  of  the  reversion: 
Co.  Lit.  817  a;  Noy,  14  And  a  sale  to  the  lessee  extinguishes 
the  rent  due  from  him:  Oilb.  on  Bents,  178,  183, 184. 

McChmg,  for  the  appellees. 

Whtte,  J.  The  question  plainly  raised  by  the  state  of  the 
reeord  is,  whether,  when  the  tenant  has  obtained  the  fee  by  ab- 
solute conveyance,  before  the  termination  of  the  lease,  it  does 
not  operate  an  extinguishment  of  the  rent  for  the  remainder  of 
the  term.  If  a  lease  be  made  reserving  rent,  and  the  lessor 
grant  the  reversion  to  another,  the  rent  passes  to  the  grantee, 
although  no  mention  be  made  of  it  in  the  deed,  rent  being  in- 
cident to  the  reversion.  Then,  according  to  this  principle,  when 
Taylor  conveyed  the  land  to  Searcy  in  fee,  making  no  reserva- 
tion of  rent,  he  conveyed  the  latter  as  incident  to  the  former, 
and  Searcy  was  the  legal  owner  of  both  the  fee-simple  and  the 
rent.  In  this  state  of  things,  had  the  tenant  paid  the  rent  sub- 
sequently accruing  to  Taylor,  he  would  have  been  still  liable  to 
Searcy,  unless  the  payment  had  been  made  without  notice  of  the 
conveyance.  In  that  event,  he  would  have  been  protected  by 
the  proviso  of  our  statute,  made  to  do  away  the  old  doctrine  of 
attornment,  and  which  is  almost  an  exact  copy  of  that  of  4  Anne. 
But  Searcy,  before  the  expiration  of  the  year,  conveyed  the  fee 
to  the  tenants.  They,  then,  by  the  effect  of  the  same  principle, 
became  entitled  to  the  rent  for  the  remainder  of  the  term;  and 
unless  we  could  suppose  the  absurdity  of  a  man  being  bound  to 
himself,  that  portion  of  the  rent  was,  by  this  last  conveyance, 
completely  extinguished.  This  is  certainly  the  general  doctrine ; 
nor  do  we  see  that  its  application  to  the  case  before  us  is  ren- 
dered at  all  doubtful  by  the  apprehension  of  injury  accruing 
from  its  establishment^  to  persons  who  might  trade  for  notes 
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given  for  rent,  without  notice  of  the  conveyance  of  the  fee  to 
the  tenant.  In  the  first  place,  the  instrument  here  sued  on  bore 
on  its  own  face  evidence  of  its  being  a  lease,  which  was  sufBcient 
to  put  assignees  on  the  inquiry;  and  again,  Searcy  was  the 
holder  of  this  instrument  at  the  very  time  he  made  the  convey- 
ance, without  any  reservation  as  to  the  residue  of  the  rent,  and 
being  chargeable  with  a  knowledge  of  the  legal  e£fect  of  his  own 
acts  upon  his  own  rights,  should  not  complain.  Then,  what- 
ever may  DC  the  situation  of  the  assignee  of  a  note  given  for 
rent,  without  notice,  which  it  will  be  time  enough  to  determine 
when  the  question  arises,  the  defendant  in  error  occupies  a  dif- 
ferent situation,  and  is  clearly  subject  to  the  operation  of  the 
ordinary  principle.  The  judgment  must  be  reversed,  and,  if  de- 
sired, the  cause  may  be  remanded. 
Reversed  and  remanded. 

Tatlob,  J.,  had  been  of  counsel  below,  and  did  not  sit 
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[8  SnwABT,  198.1 

Oin  WHO  CoMiim  Larcent  in  a  Szsteb  State,  and  bringi  with  ilim  into 
this  state  the  property  stolen,  may  be  poniahed  under  our  laws. 

CoVBTrnrnoNAL  Law. — ^The  act  of  the  legiftlatnre  punishing  the  offense  of 
bringing  stolen  property  into  this  state  is  not  onoonstitationaL 

Imdictmxnt  ukdsb  that  Act  must  charge  that  the  possession  of  the  property 
in  this  state  was  felonious. 

Aquila  Sbat  was  indicted  in  the  circuit  court  of  Mobile 
county  for  larceny,  and  for  bringing  to  that  county  property 
stolen  by  him  in  Georgia.  The  indictment  contained  five  counts, 
the  second  of  which  charged  that  **  Aquila  Seay,  late  of  the 
state  of  Alabama,  and  county  of  Mobile,  laborer,  on  the  twen- 
tieth day  of  March,  1830,  with  force  and  arms,  in  the  state  of 
Georgia,  to  wit,  at  the  city  of  Augusta,  in  the  county  of  Bich- 
mond,  in  said  state,  and  out  of  the  state  of  Alabama,  one  car- 
riage, commonly  called  a  barouche,  of  the  value  of  one  hundred 
dollars,  and  harness  for  two  horses  of  the  value  of  fifty  dollars, 
being  altogether  of  the  value  of  one  hundred  and  fifty  dollars, 
of  the  goods  and  chattels  of  one  Thomas  Q.  Hall,  then  and 
there  found  and  being,  then  and  there  feloniously  did  steal, 
take,  and  carry  away;  and  afterwards,  to  wit,  on  the  thirteenth 
day  of  April,  1830,  at  the  county  of  Mobile,  in  the  state  of 
Alabama,  the  said  Aquila  Seay,  the  said  carriage  called  a 
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baroache,  of  the  Talae  of  one  hundred  dollars,  and  the  said  har- 
ness for  two  horses,  of  the  valae  of  fiftj  dollars,  of  the  goods 
and  chattels  pf  the  said  Thomas  O.  Hall,  as  aforesaid,  and 
feloniously  stolen,  taken,  and  carried  away,  as  aforesaid,  by 
him,  the  said  Aqnila  Seay,  in  the  state  of  Georgia,  and  out  of 
the  state  of  Alabama,  as  aforesaid,  did  haTe  in  the  possession 
of  him  the  said  Aquila  Seay,  to  wit,  on  the  day  and  year  last 
aforesaid,  to  wit,  in  the  couniy  of  Mobile,  and  state  of  Alabama 
aforesaid,  contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided."  The  jury  found  the  prisoner  guilty  on  this 
count,  and  not  guilty  on  the  others.  Counsel  for  the  prisoner 
mored  to  arrest  the  judgment,  on  the  ground  that  he  was  not 
legally  punishable  for  the  o£fense  alleged  in  the  second  count  of 
the  indictment.  The  presiding  judge  reserved  the  question 
arising  on  this  motion  for  the  decision  of  this  court. 

Bagby^  for  the  prisoner,  insisted  that  the  prisoner  was  not 
found  guOty  of  any  offense  for  which  he  can  be  legally  punished. 
The  statute  under  which  the  indictment  was  framed  contravenes 
the  constitutional  rights  of  the  prisoner.  The  circuit  court  had 
no  jurisdiction  of  the  supposed  offense.  The  indictment  charges 
that  the  offense  was  committed  in  Georgia,  within  the  jurisdic- 
tion of  that  state,  and  it  can  not  be  punished  here  also.  An  in- 
dictment can  not  be  good  unless  it  alleges  that  the  offense  was 
committed  at  some  place  within  the  jurisdiction  of  the  court:  2 
Hawk.  825.  A  party  charged  with  an  offense  has  a  constitu- 
tional right  to  process  to  compel  the  attendance  of  witnesses  for 
his  defense;  but  the  defendant  here  can  not  have  process  to  com- 
pel the  attendance  of  witnesses  from  Georgia.  Counsel  cited 
and  commented  upon  BnUer's  caae^  3  Inst.  118;  18  Co.  68;  State 
V.  Braum,  1  Hayw.  100  [1  Am.  Dec.  548];  People  v.  Schenck,  2 
Johns.  477. 

Biewari,  for  the  state,  contended  that  the  act  under  which  the 
prisoner  was  indicted  was  not  unconstitutional.  Under  the  com- 
mon law  the  continuance  of  the  asportation  in  each  county  is  a 
new  larceny,  and  an  indictment  lies  in  any  county  into  which 
the  goods  are  carried:  Hawk.  P.  C.  217.  The  reason  of  the  de* 
daion  in  BuUer^s  case  was,  that  the  courts  of  admiralty,  and  not 
the  common  law  courts,  had  jurisdiction.  He  also  cited  Com- 
monwealih  v.  CuUina,  1  Mass.  116;  CommontoeaUh  v.  Andrews,  2 
Id.  14  [3  Am.  Dec.  17].  He  admitted  that  the  cases  cited  by 
the  counsel  for  the  prisoner:  Stale  v.  Brown,  1  Hayw.  100  [I 
Am.  Dec.  548],  and  People  v.  Sdienck,  2  Johns.  477,  were  in 
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conflict  iriih  these  decisions,  bat  claimed  that  they  were  made 
on  indictments  for  larceny  only,  and  were  not  made  under  such 
a  statute  as  that  under  consideration.  The  objection  that  a  per- 
son shall  not  be  twice  punished  for  the  same  offense  does  not 
apply;  for  it  is  not  shown  that  the  prisoner  has  oyer  been  con- 
victed for  this  offense  in  Qeor^^a. 

OoLLiEB,  J.  The  offense  charged,  and  the  form  of  the  in- 
dictment, very  materially  suggest  these  questions  for  our  exam- 
ination: 1.  Can  one  who  has  committed  a  larceny  in  a  sister 
state,  and  brought  with  him  the  property  stolen  into  this,  be 
punished  under  our  laws?  2.  If  the  facts  supposed  in  the  first 
question  constitute  an  offense,  is  the  indictment  sufficient  in 
point  of  law? 

1.  That  an  individual  who  has  committed  a  larceny  or  other 
offense  within  [without]  the  jurisdiction  of  this  state,  can  not  for 
such  offense  be  punished  here  upon  common  law  principles,  is  a 
proposition  to  which  we  are  prepared  to  yield  our  assent.  In 
the  case  of  the  State  v.  Brown^  1  Hayw.  100  [1  Am.  Dec.  648], 
this  point  was  decided.  In  that  case  the  prisoner  was  indicted 
for  horse-stealing;  the  proof  showed  that  the  horse  was  stolen 
in  the  territoxy  south  of  the  Ohio;  upon  which  Judge  Ashe 
remarked:  "If  the  accused  were  tried  and  condemned  here,  or 
tried  and  acquitted  here,  would  the  sentence  of  this  court  be 
pleadable  in  bar  to  an  indictment  preferred  against  him  in  the 
territory  south  of  the  Ohio  ?  I  think  it  would  not,  because  the 
offense  against  the  laws  of  this  state  and  the  offense  against 
the  laws  of  that  countxy  are  distinct,  and  satisfaction  made  for 
the  offense  committed  against  this  state,  is  no  satisfaction  for 
the  offense  committed  against  the  laws  there.''  The  learned 
judge  then  continues  to  remark  upon  the  quantum  of  punishment 
and  the  variety  of  modes  of  its  infliction  which  must  be  suf- 
fered for  the  same  offense  if  a  contrary  doctrine  was  recognized, 
and  concludes  that  "it  is  against  natural  justice,  and  there- 
fore," he  says,  "  I  can  not  believe  it  to  be  law.'' 

The  same  question  came  before  the  supreme  court  of  New 
York  in  the  case  of  the  People  v.  Oardner,  2  Johns.  477,  and  in 
that  of  the  People  v.  Sckenck,  Id.  479;  in  which  cases  the  court 
remarked,  that  when  the  taking  is  out  of  the  state,  the  offense 
does  not  continue  and  accompany  the  possession  of  the  thing 
stolen,  as  it  does  in  the  case  where  a  thing  is  stolen  in  one 
country  and  the  thief  is  found  with  the  property  in  another, 
and  that  the  accused  could  only  be  considered  as  flying  from 
the  justice  of  the  state  where  the  offense  was  committed. 
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A  doctrine,  the  reTorse  of  that  held  in  North  Carolina  and 
New  York,  is  maintained  in  Uaseaohusetts  and  Connectiout :  vide 
CammanwedUh  y.  OuUins,  1  Mass.  116,  and  the  SUOe  v.  EUi8,  3 
Conn.  185  [8  Am.  Deo.  175].  These  authorities  are  referred  to 
for  the  purpose  of  showing  what  was  the  understanding  of  the 
law,  apart  from  legislative  enactment.  Bat  we  have  a  statute 
which  expressly  denounces  as  a  fit  subject  of  punishment  any 
individual  who  brings  into  this  state  property  stolen  in  another 
jurisdiction,  which  is  in  these  words:  *'  Be  it  enacted,  etc.,  that 
any  person  or  persons  who  shall  steal  or  otherwise  feloniously 
take  any  horse,  or  other  goods  and  chattels,  from  any  person, 
in  any  place  out  of  this  territory,  and  shall  afterwards  have  the 
same  or  any  part  of  such  goods  and  chattels  in  his  or  their 
poonooDJon  within  this  territoiy,  may  be  indicted  for  horse- 
stealing or  other  larceny,  in  whatever  county  he  or  they  may 
be  so  found  with  such  horse,  or  other  goods  and  chattels,  as 
aforesaid.'*  It  is  manifest  from  the  reading  of  this  act  that  it 
extends  to  embrace  the  offense  with  which  the  accused  is 
charged,  unless  it  be  rendered  nugatory  by  constitutional  in- 
hibition, or  narrowed  in  its  operation  by  the  application  of  the 
rules  by  which  legislative  acts  are  interpreted. 

The  afftrmative  of  the  first  branch  of  the  qualification  of  the 
proposition  is  predicated  upon  the  hypothesis  that  the  offense 
which  the  statute  proposes  to  punish  was  legally  punishable  by 
the  courts  of  Georgia,  and  that  to  permit  the  accused  to  be 
punished  here  would  be  to  inflict  punishment  twice  for  the  same 
offense,  in  contravention  of  the  amendments  to  the  constitution 
of  the  United  States.  This  idea,  we  believe,  is  not  well 
founded;  the  statute  does  not  propose  to  punish  for  a  larceny 
committed  against  the  dignity  of  another  sovereignty,  but  for 
the  bringing  into  the  state  feloniously  the  property  stolen  with- 
out its  limits,  whereby  our  citizens  may  be  induced  to  become 
purchasers  of  the  same,  and  thus  be  deprived  of  their  sub- 
stance when  it  shall  be  reclaimed  by  the  rightful  owner.  Con- 
sidered in  this  point  of  view,  the  main  inducement  of  the 
legislature  to  the  enactment  of  the  statute  will  appear  quite 
rational  and  expedient.  No  objection  founded  upon  constitu- 
tional grounds  will  then  suggest  itself  to  the  jurisdiction  in 
which  the  prisoner  was  tried,  and  all  objections  to  the  statute 
as  conflicting  with  the  restraints  imposed  by  the  constitution 
will  appear  to  be  sufficiently  answered.  Our  powers  do  not 
authorise  us  to  institute  an  inquiry  into  the  policy  of  the  law; 
that  was  a  fit  topic  for  the  consideration  of  the  department 
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which  enacted  it.  Oar  province  is  to  inquire  if  it  be  recon* 
eilable  ynih  the  boundaries  which  the  constitution  has  set  to 
legisIatiTC  action;  this  inquiry  we  have  already  made. 

With  regard  to  the  second  branch  of  the  qualification,  we 
will  remark,  if  the  offense  of  which  the  prisoner  is  found 
guilty  was  capitally  punished,  we  should  incline  to  the  opinion 
that  he  could  not  receiye  the  judgment  of  death.  The  statute, 
it  will  be  observed,  expresses  "horses  and  other  goods  and 
chattels."  For  the  larceny  of  horses,  in  contravention  of  the 
act,  it  would  be  competent  to  inflict  any  punishment  authorized 
by  law,  however  exorbitant;  but  for  ''  other  goods  and  chattels  " 
in  favorem  vUob,  the  punishment  of  death  could  not  be  awarded. 
On  this  point  Blackstone,  in  his  Commentaries,  recites  a  case 
strikingly  analogous,  in  which  it  was  held  that  the  general 
words  of  a  statute  succeeding  a  specific  descriptioa  of  an 
object  of  larceny,  were  inoperative.  These  are  the  author's 
words:  "By  the  statute,  14  George  II.,  c.  6,  stealing  sheep 
or  other  cattle  was  made  felony  without  benefit  of  cleigy,  but 
these  general  words,  *  or  other  cattle,'  being  looked  upon  as 
much  too  loose  to  create  a  capital  offense,  the  act  was  held  to 
extend  to  mere  sheep."  This  punctilious  strictness  in  the  con- 
struction of  penal  statutes  has  never,  so  far  as  our  examination 
into  authority  informs  us,  been  extended  to  misdemeanors;  and 
unless  we  could  discover  that  inconvenience  or  injustice  would 
be  likely  to  result  to  one  accused  by  limiting  its  application  ta 
capital  cases,  we  are  not  disposed  to  extend  it  to  offenses  of  a 
lower  grade.  No  inconvenience  can  result  by  giving  effect  to 
the  general  words,  for  by  referring  to  the  conunon  law  it  may 
be  ascertained  what  "goods  and  chattels"  are  the  objects  of 
larceny. 

2.  We  are  induced  to  question  the  legal  sufficiency  of  the 
count  in  the  indictment  on  which  the  prisoner  is  found  guilty. 
It  charges  substantially  that  the  prisoner  did  feloniously  steal, 
take,  and  cariy  away,  at  the  city  of  Augusta,  in  the  county  of 
Bichmond,  in  the  state  of  Georgia,  and  out  of  the  state  of  Ala- 
bama, one  carriage,  etc.,  and  that  on  the  thirteenth  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty,  he 
had  the  same  in  the  possession  of  him,  the  said  Aquila  Seay, 
to  wit,  on  the  day  and  year  aforesaid,  to  wit,  in  the  county  of 
Mobile,  and  state  of  Alabama  aforesaid,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided.  Whether  the  pos- 
session of  the  prisoner  in  the  county  of  Mobile  was  felonious, 
ia  a  fact  which  the  indictment  does  not  allege.    The  asporta* 
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tion  in  Oeoigia  may  haye  been  sach  as  to  render  Um  liable  to 
a  oon^iction  for  a  larceny  there,  and  the  possession  in  Mobile 
be  rightfoL  The  owner  of  the  stolen  property,  before  it  was 
brought  within  the  limits  of  this  state,  may  have  made  a  trans- 
fer of  his  right  to  the  prisoner,  or  consented  that  he  should 
carry  it  to  Mobile.  But  regardless  of  fact,  the  court  must,  in 
obedience  to  a  well-settled  rule,  make  cTeiy  presumption  in 
favor  of  the  prisoner  which  the  indictment  will  authorize,  and 
this,  too,  even  after  verdict:  8  Mass.  59. 

Indictments  can  not  be  aided  by  intendment,  but  must  pod* 
tively  and  explicitly  state  what  the  prisoner  is  called  upon  to 
answer,  and  the  charge  as  alleged  must  be  an  offense  against 
the  laws:  1  South,  40.  The  learned  editor  of  Bacon's  Abridg- 
ment remarks  that  "  every  indictment  ought  to  contain  a  com- 
plete description  of  such  facts  and  circumstances  as  constitute 
the  crime,  without  inconsistency  or  repugnancy:"  8  vol.  553  n. 
And  the  author  says,  ''it  is  laid  down  as  a  good  general  rule 
that  in  indictments  as  well  as  appeals  the  special  manner  of  the 
whole  fact  ought  to  be  set  forth  with  such  certainty  that  it  may 
judicially  appear  to  the  court  that  the  indictors  have  not  gone 
upon  insufficient  premises:"  Id.  554;  Reynolds  v.  Staie,  2Nott  & 
McC.  865.  Neither  is  it  always  sufficient  to  pursue  the  words 
of  a  statute,  unless  in  so  doing  you  fully,  directly,  and  expressly 
allege  the  matter  wherein  the  offense  consists  without  the  least 
nncertainty  or  ambiguity:  3  Bae.  Abr.  370.  Nor  will  the 
averment  of  ixmiraformam  sUUuH  aid  an  indictment  defective  in 
not  charging  with  sufficient  precision  an  offense  legally  punish- 
able: Commonwealth  v.  Morse,  2  Mass.  127.  The  rule  deducible 
from  these  authorities  is,  that  the  indictment  must  contain  all 
the  essentials  to  constitute  the  offense,  explicitly  charged,  and 
that  they  must  not  be  left  to  inference,  and  hence,  it  is  manifest 
that  unless  the  prisoner  could  be  punished  for  having  in  his 
possession,  feloniously  or  otherwise,  at  Mobile,  the  property  he 
had  stolen  in  Qeorgia,  he  can  not  be  punished  on  the  finding 
of  the  jury. 

Again,  the  statute  must  be  considered  as  introducing  a  new 
offense  into  our  criminal  code,  for  we  have  already  remarked 
that  the  offense  did  not  exist  anterior  to  its  passage;  this  being 
true,  it  would  very  materially  seem  that  the  remedy  which  the 
statute  prescribes  for  its  punishment  should  be  strictly  pursued; 
the  statute  declares  **  that  any  person  or  persons"  charged  with 
an  offense  against  it  "  may  be  indicted  for  horse-stealing,  or 
other  larceny,  in  whatever  county  he  or  they  may  be  so  found 
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with  such  horse  or  other  goods  and  chattels  as  aforesaid." 
Hence  it  appears  that  the  bringing  of  the  stolen  property  her< 
was  to  be  considered  a  liew  asportation  in  whateyer  county  ih« 
thief  might  be  found  with  it  in  his  possession,  and  that  the  in- 
dictment should  be  drawn  for  a  larceny  committed  against  th« 
peace  and  dignity  of  this  state,  locating  the  taking  and  aspor^ 
tation  in  the  county  where  the  indictment  is  found.  The  lan- 
guage of  the  act  is  too  plain  to  authorize  any  other  interpreta- 
tion, and  this  conclusion  gains  strength  from  the  fact  that  when 
property  is  stolen  in  one  couniyj  and  the  thief  is  found  with  it 
in  his  possession  in  another,  he  may  be  indicted  and  found 
guilty  in  the  latter,  because,  in  any  county  in  which  the  prop- 
erty is  found  with  him,  there  is  a  new  taking.  If,  however,  it 
appeared  from  the  count  on  which  the  prisoner  is  fouud  guilty, 
by  positive  allegation,  that  this  possession  in  Mobile  was  feloni- 
ous, we  should  feel  disinclined  to  arrest  the  judgment,  because 
then  it  would  have  stated  with  sufficient  precision  an  offense 
known  to  the  laws  of  the  state. 

Having  examined  the  questions  of  law  referred  for  our  decis- 
ion, our  conclusions  are,  that  the  offense  with  which  the  pris- 
oner is  attempted  to  be  charged  is  one  for  which  punishment 
may  be  inflicted.  But  because  the  indictment  is  insufficient, 
the  judgment  of  the  court  below  must  be  arrested,  and  the  pris- 
oner remain  in  custody  to  await  another  trial,  unless  he  be  oth- 
erwise discharged  by  due  course  of  law. 

Obbnbhaw,  J.  In  this  case  I  concur  with  a  majority  of  the 
court  in  believing  that  the  judgment  ought  to  be  arrested  on 
the  ground  that  the  offense  is  not  sufficiently  and  legally 
charged  in  the  indictment  so  as  to  bring  it  within  the  true 
meaning  of  the  statute.  But  I  go  further,  and  insist  that  the 
facte,  if  they  had  been  sufficiently  and  legally  charged,  do  not 
constitute  an  indictable  offense  within  this  state. 

I  understand  it  to  be  conceded  that  from  the  provisions  of 
the  constitution  of  the  United  States,  from  the  nature  of  the 
state  governments,  and  the  spirit  of  our  free  institutions,  a 
crime  committed  in  another  state  can  not  be  tried  and  punished 
in  our  courts.  This  much  being  conceded,  it  is  material  to  in- 
quire whether  the  act  of  coming  into  this  state  with  stolen  goods 
can  subject  the  party  here  to  an  indictment  for  larceny.  The 
language  of  the  act  of  1807  is,  "  that  any  person  who  shall  steal 
or  feloniously  take  any  horse  or  other  goods  and  chattels  f roi  i 
any  person  out  of  the  territory,  and  shall  afterwards  have  tte 
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Bame  m  his  possession*  within  the  territory,  may  be  indicted  for 
horse-stealing  or  other  larceny,"  etc.  To  me  it  appears  that 
this  act  substantially  provides  for  the  trial  and  punishment  of 
an  offense  committed  in  the  state  of  Georgia,  or  any  other  state. 
The  felony  was  complete  in  the  state  of  Georgia,  and  the  fact  of 
the  felon's  bringing  the  stolen  property  into  this  state  can  not 
alter  the  character  of  the  crime  committed  in  Georgia,  nor 
change  it  into  larceny  here.  The  prisoner  is  amenable  to  the 
laws  of  Georgia;  he  may  be  demanded  by  the  execatiye  author- 
ity of  that  state,  and  be  sent  there  for  trial  and  punishment. 
Nor  could  the  conyiction  here  be  any  bar  to  the  trial  there. 
It  hence  follows  that  according  to  the  judgment  now  pro- 
nounced by  a  majority  of  this  court  he  may  be  twice  tried  and 
punished  for  the  same  crime.  This  would  be  against  natural 
justice,  and  contrary  to  the  spirit  of  our  criminal  jurisprudence, 
and  can  not  be  law. 

When  the  liberty  and  reputation  of  a  freeman  is  in  jeopardy, 
I  think  the  distinction  too  refined  to  say  we  punish,  not  for  the 
larceny  committed  in  Georgia,  but  for  being  found  in  possession 
of  the  stolen  property  here.  The  statute  professes  to  provide 
for  the  indictment  and  punishment  of  larceny.  The  act  of 
bringing  the  stolen  property  into  the  state  cannot  of  itself  con- 
stitute larceny,  nor  can  the  party  be  convicted,  even  under  the 
statute,  without  proof  of  the  commission  of  the  crime  in 
Georgia.  To  view  the  subject  in  any  light,  the  conclusion  in- 
evitably follows  that  a  man  is  tried  and  punished  for  a  crime 
committed  in  another  state,  and  that  he  may  be  twice  tried  and 
punished  for  the  same  offense. 

Though  the  court  will  always  lean  in  favor  of  the  constitu- 
tionality of  an  act  of  the  legblature,  yet  where  the  validity  of 
an  old  law  enacted  before  the  adoption  of  the  constitution  is 
questionable,  it  is  a  settled  doctrine  that  such  question  in  crim- 
inal cases  should  be  construed  and  extended  to  the  benefit  of 
the  party  accused.  I  am  of  opinion  that  the  section  of  the  act 
under  which  the  indictment  was  had,  is  not  law,  and  that  the 
conviction  is  illegal.  I  am  further  of  opinion  that  in  remanding 
the  case  for  a  new  trial,  the  court  is  departing  at  least  from  the 
principles  adopted  in  the  case  of  the  Slate  v.  Plunket,  2  Stew. 
11.  Plnnket  was  indicted  and  convicted  for  stealing  a  horse  of 
a  certain  description;  it  came  out  in  evidence  that  Uie  prisoner 
had  stolen  a  gelding,  and  not  a  horse;  for  this  the  judgment 
was  arrested  in  this  court  and  the  prisoner  discharged. 
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Sajtold  and  Lipsoohb,  JJ.,  dissented  from  the  opinion  of  th« 
majority  of  the  court,  believing  the  conviction  to  be  legal. 

Judgment  arrested,  and  prisoner  to  remain  in  custody  to  anr< 
swer  a  new  indictment. 


In  Stale  ▼.  Ellis,  8  Am.  Deo.  175,  and  in  CommnnweaUh  v.  Andrews,  8  Id. 
17>  the  same  doctrine  as  that  of  the  principal  caae  wae  npheld;  but  in  SkUe 
V.  Brown,  1  Id.  648,  the  contrary  doctrine  wae  maintained.  See  the  note  te 
the  laat  named  case  for  a  itatement  of  the  varianoe  in  the  dediiona. 


Babbingeb  i;.  Sneed. 

[8  Stjbwast.  aoi.] 
EVIDBNOE  OT  SUBSGRIBIKO  WITNESS  TO  AN  iNSTRUMKirT  ICAT  U  DiHPJWU* 

WITH  when  it  ia  shown  that  he  resides  out  of  the  state. 
Pabol  Evidence  is  not  Admissible  to  add  to  or  vary  the  terms  of  a  writtea 

contract. 
Declarations  ot  a  Partner  after  Dissolution  of  the  firm  bind  himself 

only. 

Assumpsit  brought  in  Tuscaloosa  circuit  court,  by  Sneed 
against  Barringer  and  Bbodes  as  copartners,  for  damages  for 
the  non-performance  of  a  written  contract,  which  he  alleged 
was  lost,  and  of  which  he  produced  a  copy,  as  follows: 

'  'An  article  of  agreement  between  James  Sneed,  of  the  one  part, 

and  Matthew  Barringer,  of  the  other,  Witnesseth,  that  the  said 

Matthew  doth  agree  to  load  James  Sneed's  boat  to  Mobile  with 

corn,  at  the  rate  of  twenty-five  cents  per  bushel,  freight  to  be 

paid  at  the  place  above  mentioned;  and  also  to  load  the  boat 

with  two  hundred  barrels  and  more,  if  convenient,  which  freight 

is  to  be  delivered  at  Tuscaloosa,  at  four  dollars  per  barrel;  as 

witness  our  hands  and  seals,  the  twenty-ninth  day  of  April, 

1820.  James  Sneed. 

Matthew  BABBnroBa. 
"  Attest:  Const.  P.  Sneed." 

This  contract,  he  alleged,  was  made  by  Barringer  for  himself 
and  defendant  Bbodes,  who  were  copartners,  and  jointly  liable 
for  its  performance. 

The  defendants  pleaded  the  general  issue.  At  the  trial,  the 
plaintiff  proved  by  a  witness  named  Marr  the  loss  of  the  orig- 
inal contract,  who  also  testified  that  he  had  drawn  from  the 
original  the  copy  offered  in  evidence.  The  defendants  objected 
to  the  sufiSciency  of  the  proof,  because  the  subscribing  witness 
was  not  produced,  nor  his  absence  accounted  for.    The  plaintiff 
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then  proved  that  the  subscribing  witness  lived  in  the  state  of 
Tennessee.  The  court  overruled  the  objections,  and  allowed 
the  copy  to  be  read  to  the  jury.  The  defendants  further  ob- 
jected thai  the  contract  varied  from  the  declaration;  but  the 
court  OTerruled  the  objection,  and  permitted  evidence  to  go  to 
the  jury  that  Barringer  was  a  reputed  partner  of  the  firm  of 
Barringer  &  Bhodes,  after  the  time  of  the  making  of  the  con- 
trset,  io  which  evidence  the  defendants  objected.  The  plaintiff 
then  offered  to  prove  the  declarations  of  Barringer,  made  after 
the  dissolution  of  the  copartnership,  to  establish  its  existence. 
To  this,  also,  the  defendants  objected,  but  their  objection  was 
OTormled. 

The  defendants  offered  to  prove  by  parol  evidence  that  at  the 
time  of  the  execution  of  the  contract  it  was  stipulated  between 
the  plaintiff  and  Barringer  that  the  plaintiff's  boat  should  reach 
Uobile  in  eleven  days  from  the  date  of  the  contract,  but  the 
court  rejected  this  evidence. 

The  defendants  requested  the  court  to  give  the  following  in- 
stractaons  to  the  jury:  1.  That  if  they  believed,  from  the  evi- 
denoe,  that  there  was  a  subsequent  modification  of  the  contract 
by  the  parties,  and  that  the  plaintiff  did  not  comply  with  this 
contract  as  modified,  he  could  not  recover;  2.  That  if  they  be- 
lieTed  that  subsequent  to  the  written  contract  the  parties  had 
made  a  new  contract  by  parol,  he  could  not  recover;  8.  That  if 
the  plaintiff  was  bound,  within  eleven  days  after  the  date  of  the 
eontract,  to  have  his  boat  at  Mobile,  and  the  boat  did  not  arrive 
within  that  time,  the  defendants  were  not  liable;   4.   That  if 
they  believed  that  Bhodes  was  the  acting  partner  of  the  firm, 
and  that  the  plaintiff  contracted  with  a  view  to  the  personal 
liability  of  Barringer,  he  could  not  recover  in  this  action.    As 
to  the  first,  8e3ond,  and  third  points,  the  court  charged  the 
jury  that  it  was  competent  for  the  defendants  to  prove,  by  a 
Bohsequent  parol  contract,  a  modification  of  the  first,  and  if  the 
modified  contract  contained  a  condition  precedent,  the  plaintiff 
could  not  recover,  unless  he  proved  a  performance  of  such  con- 
dition.   And  if  the  contract  was  entirely  new,  and  intended  to 
rescind  the  first,  it  should  have  been  sued  on.    As  to  the  fourth 
point,  the  court  charged  that  the  plaintiffs  rights  accrued  under 
the  contract,  and  although  but  one  of  the  partners  was  named 
in  it,  yet  if  it  was  in  relation  to  partnership  matters,  and  the 
other  partner  had  afterwards  assented  to  it,  he  was  bound  by 
it.    These  several  rulings  were  excepted  to  by  the  defendants. 
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against  whom  the  juxy  found  a  verdiot,  and  ihey  assign  these 
matters  as  error. 

Barton  and  Stewart,  for  the  appellants,  cited  Whiiney  y.  Ftir* 
m,  10  Johns.  66;  Hdckiey  y.  Patrick,  8  Id.  536;  Walden  y.  Sher- 
bume,  15  Id.  424. 

Ellis,  for  the  appellee,  cited  Barnes  t.  Drompowsky,  7  T.  K. 
266;  Matt  y.  Doughty,  1  Johns.  Gas.  230;  Livingston  y.  BooseveU, 
4  Johns.  267  [4  Am.  Dec.  273];  H(ymer  y.  WaUis,  11  Mass.  311 
[6  Am.  Deo.  169);  Jackson  y.  SHI,  11  Johns.  201  [6  Am.  Dec. 
363];  Brent  y.  Bank  of  the  Metropolis,  1  Pet.'92;  Oow.  on  Part. 
29,  255;  Stark.  Ey.  995,  1002, 1007, 1096. 

LiPsoouB,  J.  In  this  case  a  great  many  points  haye  been 
made  by  the  counsel  for  the  plaintiffs  in  error.  We  shall,  how- 
eyer,  dispose  of  those  we  consider  material,  without  examining 
those  of  minor  importance.  The  first  objection  taken  to  the 
record  is,  that  it  shows  that  the  court  below  admitted  second- 
ary eyidence  to  proye  a  written  contract.  The  bill  of  excep- 
tions in  the  case  does  not  assume  to  set  out  the  whole  of  the 
testimony,  but  it  shows  that  on  its  being  proyen  that  the  orig- 
inal contract  between  the  parties  was  lost,  the  court  permitted 
a  paper  that  a  witness  swore  was  a  true  copy  of  the  original,  to 
be  read  in  eyidence.  It  is  objected  that  as  there  was  a  sub- 
scribing witness  to  the  original  contract,  he  should  haye  been 
produced;  it  was  proyen  that  the  subscribing  witness  was  the 
son  of  the  plaintiff  below,  and  liyed  in  the  state  of  Tennessee. 
The  rule  of  eyidence  was  formerly  yeiy  strict  as  to  the  admis- 
sibility of  any  secondary  proof  of  an  instrument  of  writing. 

In  the  English  courts,  for  a  great  length  of  time,  the  rule 
was  considered  as  well  settled  that  the  eyidence  of  the  sub- 
scribing witness  must  be  produced,  if  he  was  liying;  so  that,  to 
let  in  proof  of  a  written  contract  in  any  other  way,  it  had  first 
to  be  proyen  that  the  subscribing  witness  was  dead,  or  circum- 
stances from  which  his  death  would  be  inferred;  in  such  case, 
proof  of  the  handwriting  was  resorted  to  as  the  next  best  eyi- 
dence. But  in  later  times,  the  hardship  and  oppression  of  this 
rule  has  been  so  obyious,  ^s  to  produce  a  great  relaxation  of 
its  rigor;  this,  too,  has  been  effected  without  yiolating  any 
ackowledged  principle  of  the  law  of  eyidence,  the  rule  still 
prevailing  in  all  its  active  influence  that  the  best  testimony 
which  the  nature  of  the  case  will  admit  of,  must  be  produced. 
The  rule  now  is,  that  if  the  subscribing  witness  is  beyond  thu 
jurisdiction  of  the  court,  so  far  as  his  testimony  is  concerned, 
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be  maj  be  treated  as  though  he  were  dead.  The  reasonableness 
of  this  role  is  so  dear,  it  is  a  matter  of  surprise  that  its  cor- 
rectness should  ever  have  been  questioned.  For  whj  should  a 
part/  be  deprived  of  his  rights  for  the  want  of  the  testimony  of  a 
witoess,  when  the  forum  afforded  him  no  means  of  command- 
ing  cuch  testimony,  and  while  there  were  other  means  of  prov- 
ing the  same  facts  as  fully  and  satisfactorily  to  the  mind  as  if 
the  unbecribing  witness  himself  were  present,  and  occupied  the 
■tanl?  In  the  argument  it  was  urged  that  it  did  not  appear 
Ihat  the  original  was  proven.  It  is  true  that  the  mode  in  which 
it  wns  proven  is  not  shown  by  the  bill  of  exceptions,  but  it  is 
fthoTH  that  there  was  proof  of  the  loss  of  the  original,  and  proof 
that  the  paper  offered  was  a  copy.  Now,  in  favor  of  the  judg- 
mert,  we  must  presume  that  the  two  substantive  facts  of  the 
loss  of  the  original  and  the  faithfulness  of  the  copy  were  proven 
sccc  rding  to  the  acknowledged  rules  of  evidence.  The  inability 
to  procure  the  evidence  of  the  subscribing  witness,  although  it 
would  much  enhance  the  difficulty  of  proving  a  written  con- 
tracb  after  the  original  has  been  lost,  would  certainly  not  pre- 
clac  e  a  resort  to  other  modes  of  proof;  and  a  sworn  copy  of  the 
original  would  be  that  kind  of  secondary  evidence  which  would 
be  most  favorably  received,  especially  when  we  are  bound  to 
iijfer  that  the  witness  swearing  to  the  copy  had  adequate  means 
of  1  jiowing  the  truth  of  the  fact  to  which  he  testified.  On  this 
poi'it,  then,  we  conceive  there  is  no  error. 

It  is  further  assigned  for  error,  that  the  court  refused  to  per- 
loil  the  defendants  below  to  prove  by  oral  testimony  that  the 
bo>kt  of  the  plaintiff  was,  by  agreement,  to  be  at  Mobile  in 
eleven  days.  By  referring  to  the  written  contract  on  which  the 
action  was  brought,  it  is  very  obvious  that  the  testimony  at- 
tempted to  be  introduced  by  the  defendant  below,  would  have 
materially  affected  the  terms  in  it  expressed.  How  far  oral 
testimony  can  be  admitted  to  vary  the  terms  of  a  written  con- 
tracty  is  a  subject  on  which  the  adjudications  have  not  been 
uniform  in  the  United  States,  for  the  reason  that  there  is  no 
court  of  chancery  in  some  of  the  states;  and  in  such  states,  a 
disposition  has  been  cherished,  until  it  has  grown  into  a  rule  of 
practice,  to  admit  any  testimony  that  would  be  a  ground  of  re- 
lief in  a  court  of  equity.  But  in  England  and  most  of  the 
Elates  of  this  Union,  the  current  of  judicial  decisions  has  been 
tjiifonu  and  uninterrupted;  and  the  rule  that  oral  testimony 
(hall  not  be  received,  to  alter  or  control  the  terms  of  a  written 
ODtract,  has  been  fully  acknowledged.     It  is  true  this  rule 
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admita  of  some  exceptions,  without  disturbing  its  generality;  a 
contract  in  writing  may  be  subsequently  modified  by  a  parol 
agreement.  This  could  be  done  without  infringing  the  rule. 
The  written  contract  would  be  left  inviolate,  as  expressing  the 
true  meaning  and  intention  of  the  parties  at  the  time  it  was 
entered  into.  In  like, manner,  if  terms  of  a  dubious  or  uncer- 
tain import  have  been  employed  in  the  written  contract,  -parol 
evidence  has  been  received  to  interpret  the  meaning  of  such 
terms. 

In  some  cases,  too,  if  a  fraud  has  been  practiced  by  one  of 
the  parties,  in  not  writing  or  reading  the  contract  faithfully,  or 
by  promising  to  make  alterations,  and  failing  to  do  so,  courts  of 
law  have  sometimes  received  parol  evidence  of  such  facts;  bat 
it  is  usual,  in  such  cases,  to  resort  to  a  court  of  chancery  for 
relief,  if  such  a  court  is  accessible  to  the  party  aggrieved.  Cus- 
toms incidental  to  a  particular  class  of  contracts  have  been  per- 
mitted to  be  proven  by  parol,  for  the  purpose  of  influencing  the 
written  contract.  The  case  in  1  Peters,  92,  is  to  be  referred  to 
this  class  of  cases.  None  of  the  exceptions  we  have  noticed 
can  be  brought  to  aid  the  attempt  to  produce  parol  testimony 
to  vary  the  contract  under  consideration.  There  are  no  doubt- 
ful or  ambiguous  terms  employed;  there  is  no  imputation  of 
fraud  or  mistake,  and  there  was  no  attempt  at  proving  any  cus- 
tom that  would  impose  its  incidents  on  this  contract.  But  it 
might  well  be  doubted  if  the  written  contract  had  embraced  the 
condition  offered  to  be  proven  by  parol,  that  is,  that  the  boat 
was  to  be  at  Mobile  in  eleven  days,  if  it  would  not  have  been 
an  independent  one,  for  which  the  party  aggrieved  would  be 
left  to  his  separate  action. 

The  only  remaining  point  to  be  considered  is  the  correctness 
of  admitting  the  declarations  of  Barringer  to  be  given  in  evi- 
dence, to  prove  that  Bhodes  was  a  copartner,  after  the  copart- 
nership, if  any  bad  existed,  had  been  dissolved.  It  was  formerly 
held  that  an  acknowledgment  of  one  of  the  firm,  after  the  firm 
was  dissolved,  could  take  a  case  out  of  the  statute  of  limitations 
and  revive  the  debt  against  all  the  members  thereof;  but  the 
true  doctrine  is  now  held  to  be,  that  such  subsequent  promise 
vrill  only  bind  the  person  making  it.  Wh^i  the  former  rule 
prevailed,  and  when  a  strong  disposition  was  manifested  by  the 
courts  to  extend  the  influence  of  the  acts  of  one  of  the  members 
of  a  firm,  after  its  dissolution,  to  every  transaction  in  which  the 
firm,  during  its  existence,  had  been  engaged,  no  adjudication 
even  then  went  so  far  as  to  authorize  one  of  the  members,  aftei 
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the  finn  had  been  diflsolyed,  to  create  for  the  other  members  a 
new  liabilitj.  More  enlightened  views  now  preyail,  and  rules 
more  oonsonant  with  reason  have  by  a  variety  of  decisions, 
regolating  and  diffusing  the  respective  liability  of  the  members 
of  a  firm  after  its  dissolution,  been  established.  In  the  case 
under  consideration,  if  the  declarations  of  Barringer  after  the 
dissolution  of  the  supposed  firm  of  Barringer  &  Bhodes  could 
be  admitted,  to  prove  the  fact  of  the  former  existence  of  such  a 
firm,  it  would  hold  out  to  Barringer  the  powerful  consideration 
of  his  own  interest,  to  mould  those  dedaradons,  regardless  of 
truth,  so  as  to  make  Bhodes  a  joint  debtor  with  himself.  If  he 
could,  by  his  own  declarations,  prove  that,  at  the  time  he  eo- 
tered  into  the  contract  with  Sneed,  Bhodes  was  his  partner  and 
jointly  interested  in  the  contract,  he  would  thereby  divide  the 
responsibility  he  had  incurred.  But  iodepeudent  of  the  objec- 
tion to  Barringer's  declarations  in  this  case  on  the  score  of  in- 
terest, we  take  it  to  be  the  well^ettled  rule  at  present,  that  the 
declarations  of  a  partner  after  the  dissolution  of  the  firm,  can 
only  bind  himself.  For  the  admission  of  this  testimony,  the 
judgment  must  be  reversed,  and  the  cause  remanded. 
Beversed  and  remanded. 

Wmxi,  J.,  having  presided  below,  and  Oolusb,  J.»  having 
been  of  connsel,  did  not  sit. 


Gitad  to  the  poiat  that  theadminioDBof  one  pftitner,  after  the  diieolatioo  of 
the  finn,  will  not  eetabliih  a  debt  against  hie  oopartner,  in  Lan^M  IltirM  v. 
Warmg^  17  Ala.  157;  and  in  DaoU  v.  LasaUer,  20  Id.  662;  and  Clark  ▼.  Hart, 
49  Id.  47,  to  the  point  that  parol  evidezioe  is  not  adminible  to  add  to  or  vaiy 
the  terms  of  a  written  contract;  in  Nilea  ▼.  (7«leer,  8  Barb.  209,  as  authority 
to  the  point  that  where  a  written  contract  is  silent  as  to  the  time  of  its  per- 
formaaoe,  evidence  of  a  oontemporaneons  parol  agreement  as  to  the  time,  is 
not  admisnble. 

Pabol  Bvidikgs  is  not  AnMiastBLS  to  contradict,  vary,  or  materiaUy 
iffect  written  instmments:  Erwm  v.  8aunder$,  IS  Am.  Dec.  520;  Wren  v. 
Wardiaw,  12  Id.  60;  Dale  ▼.  SmUh,  Id.  64;  Sauih  Carolina  Sockiyr.  Johnrnm, 
10  Id.  644;  ClarenunU  ▼.  CarlUm,  9  Id.  88;  Barber  v.  Brace^  8  Id.  149;  Flmi 
V.  SheUom^  7  Id.  162;  Stevene  v.  Cooper,  Id.  499,  and  note,  503;  StadepoU  v. 
AnuM,  6  Id.  150;  Snyder  v.  Smyder,  Id.  493;  OaUin  v.  KUpatriek,  Id.  557} 
Ooyn- V.  McOee,  5  Id.  610;  McFaHane  v.  Moore,  3  Id.  752;  BmU  v.  TahoU,  1 
U.  62;  ThompeotCe  heme  v.  WhUe,  Id.  262,  and  note,  257. 
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TOUBEOEBEE  BaNK  V,  GODBOLD. 

[8  Srwaxt.  940.] 

Aonov  AGAINST  Shjbbiff  tor  Falbb  Bktubn  on  a  Jieri  faaa»  can  Dot  be 
sustained  without  showing  a  judgment  to  authorize  its  issuance;  and  a 
mere  memorandum  of  the  clerk,  showing  the  date  and  amount  of  an 
award  of  judgment,  is  not  sufficient  evidence  of  a  judgment,  for  that 
purpose. 

AonoN  against  the  sheriff  of  Monroe  county,  to  recover  dam- 
ages for  a  false  return  made  by  him  on  a  writ  of  fieri  facias^ 
issued  by  the  clerk  of  the  circuit  court  of  Washington  county, 
in  favor  of  the  plaintiffs.  The  execution  was  returned,  "  No 
property  found;"  whereas  the  plaintiffs  insist  that  the  defend- 
ants in  execution  had  property  liable  to  satisfy  the  demand.  At 
the  trial,  the  plaintiffs  produced  as  evidence,  a  record  of  the 
recovery  of  the  judgment,  on  which  their  execution  was  founded. 
This  record,  which  was  signed  by  the  clerk,  contained  merely 
the  names  of  the  parties  to  the  action,  and  the  date  and  amount 
of  the  judgment.  The  judge  charged  the  jury,  that  in  this 
kind  of  action  there  must  be  a  judgment  to  support  the  execu- 
tion delivered  to  the  sheriff,  or  the  plaintiff  can  not  recover, 
whether  the  defendant  had  property  or  not;  and  that  the  entry 
in  the  record  mentioned  above,  was  not  a  suf&cient  judgment  for 
that  purpose.  Judgment  was  rendered  for  the  defendant,  and 
the  plaintiffs  move  for  a  reversal  on  the  ground  of  misdire'^tion. 

HUchcock,  for  the  appellants. 

Bagby^  for  the  defendant. 

Collier,  J.  The  points  of  law  arising  in  this  cause  are,  first, 
was  the  production  of  a  judgmeut  essential  to  the  plaintifb' 
recovery;  second,  does  the  statement,  copied  from  the  record, 
constitute  a  judgment? 

1.  The  action  for  the  false  return  of  au  execution  is  given  as 
an  indemnity  to  the  x^laintiff  for  any  injury  he  may  sustain  by  it. 
It  would  therefore  seem,  that  where  no  injury  results  from  a 
return  not  true  in  point  of  fact,  the  plaintiff  is  not  entitled  to 
recover.  If  a  writ  of  execution  issues  without  a  judgment  fcv 
its  warrant,  it  may  be  quashed,  because  the  party  suing  it  out 
has  not  entitled  himself  to  it.  Yet,  so  long  as  it  continues  in 
force,  it  is  a  sufficient  authority  to  the  officer  to  whom  it  is  di- 
rected, for  obeying  its  mandate.  But  if  he  should  disregard  its 
directions,  it  would  be  incumbent  on  the  party  seeking  to  re- 
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ooTor  for  a  failiire  to  ezeimte  it,  to  show  that  the  exeontion  was 
issued  iindar  the  aathority  of  a  judgment:  8  Stark.  Ev.  1344. 

Though  the  action  on  the  case  is  given  by  statute  against 
a  sheriff  for  a  false  return  of  an  execution,  yet  this  statute  can 
only  be  regarded  as  declaratory  of  the  procedure.  It  does  not 
profess  to  interfere  with  the  nature  of  the  action,  and  the  prin- 
ciples which  control  it  as  a  common  law  remedy.  It  is  an 
action  sounding  in  damages,  the  measure  and  extent  of  which 
must  depend  upon  the  circumstances  of  each  particular  case: 
2  Mason's  C.  C.  B.  513;  2  T.  B.  129.  Hence,  the  plaintiff,  to 
Mititle  himself  to  a  recovery,  must  prove  he  has  sustained  dam- 
ages, and  to  what  extent,  and  in  this  regard  it  would  seem  to 
suffer  very  materially  from  the  action  of  debt,  which  is  more 
appropriately  applicable  as  a  remedy  to  cases  in  which  the  duty 
IS  certain.  So,  a  motion  under  the  statute  against  a  sheriff,  for 
a  ffdlnre  to  collect  an  execution,  which,  from  negligence,  or  some 
other  cause,  he  omitted,  can  not  be  assimilated  in  all  respects  to 
the  action  on  the  case.  But  whether,  in  such  a  proceeding,  the 
production  of  the  judgment  can  be  required  of  the  party  making 
the  motion,  is  a  question  upon  which,  as  it  is  not  involved  in 
this  controversy,  we  forbear  to  declare  our  opinion. 

2.  With  regard  to  the  second  point,  we  are  of  opinion  that 
the  statement  offered  in  the  court  below  for  a  judgment,  can 
not  be  considered  as  such,  but  must  be  viewed  as  a  mere  mem- 
orandum of  the  clerk,  from  which  a  final  judgment  could  there- 
after be  drawn  up,  which  in  the  absence  of  a  disclosure  by  the 
record,  we  can  not  presume  has  been  done:  2  Bibb,  60;  Ragan 
V.  Kennedy,  1  Overton's  Tenn.  B.  91.  Nor  is  proof  of  the  writ 
of  execution  evidence  of  a  judgment,  as  against  the  defendant, 
who  was  a  stranger  to  it:  Doug.  40.  A  judgment  is  the  act  of 
the  court,  and  should  so  profess  to  be,  but  this  memorandum 
bears  no  evidence  which  indicates  a  judicial  act. 

The  plaintiff  having  failed  to  produce  a  judgment  authoria* 
ing  the  issuance  of  the  exeoution,  on  which  the  defendant  is 
charged  to  have  made  a  false  return,  the  judgment  must  be 
affirmed. 
Judgment  affirmed. 

LiPSOOMB,  0.  J.,  and  Saitozd,  J.,  not  sitting. 
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Adams  v.  Gbay. 

18  OoHinBcmoiiT,  11.] 

Pabol  Bvidbnos  18  admiBsible  to  show  the  temui  of  a  contract  of  sale  con- 
taining a  warranty,  although  one  of  the  terma  thereof  wae  the  giving  of 
a  written  transfer  of  title  by  a  third  person,  who  held  soch  title  in  trust 
for  the  Tender.  In  such  case,  the  bill  of  sale  given  by  the  trustee  does 
not  operate  to  exolnde  or  supplant  the  oral  contract  in  pursuance  of 
which  it  was  given. 

AfiSDXPfliT.  PlaintifF's  declaration  stated,  that  in  considera- 
tion that  he  would  buj  of  the  defendant  a  certain  sloop  or  ves- 
sel called  the  Qalen,  the  defendant  undertook  and  promised 
that  said  sloop  was  tight  and  sound;  that  he  bought  said  sloop» 
and  that  she  was  neither  tight  nor  sound.  At  the  trial,  on  the 
general  issue,  plaintiff  proved,  by  parol,  the  contract  and  war- 
ranty as  set  forth  in  his  declaration.  It  also  appeared  that  at  the 
time  the  contract  was  entered  into,  the  legal  title  to  the  sloop 
was  held  in  trust  for  the  defendent  by  one  Mallary,  and  that  it 
was  agreed  that  defendant  should  obtain  a  bill  of  sale  from 
Ifallaiy  and  deliver  the  same  to  plaintiff,  which  she  according- 
ly did.  The  bill  of  sale  was  exhibited  to  the  jury.  The  defend- 
ant  objected  to  the  parol  evidence  offered,  because  the  contract 
for  the  sale  of  the  vessel  was  in  writing,  and  that  a  parol  war- 
ranty could  not  be  legally  proved.  The  objection  was  overruled, 
the  evidence  admitted,  and  a  verdict  returned  for  plaintiffs.  De- 
fendants moved  for  a  new  trial. 

Tbucey^  in  support  of  the  motion.  The  consideration  on  one 
side,  and  the  sale  and  transfer,  with  warranty,  on  the  other^ 
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were  in  writm^f,  and  therefore  the  parol  evidence  offered  by 
plaintifiB  was  inadmissible:  Vandervoort  t.  SmWi,  2  Oai.  156; 
PotoeS  T.  Edmunds,  12  East,  6;  Murnford  v.  M)Pherson,  1  Johns. 
414  [3  Am.  Dec.  839];  Wilson  v.  Marsh,  1  Johns.  503;  Dean  t. 
Xason,  4  Ck>mi.  428,  432. 

N.  Smiih  and  F,  Parsons,  contra. 

Daqostt,  J.    'The  defendant,  in  support  of  her  motion  for  a 
new  trial,  relies  on  the  principle  of  law,  that  when  the  parties 
to  a  contract  have  reduced  it  to  writing,  the  writing  shall  be 
presumed  to  contain  the  whole  contract-  between  them.    Not 
only  so,  but  that  all  previous  and  cotemporaneous  declarations 
and  negotiations  relating  to  it  shall  be  deemed  to  have  been 
waived;  and  that  the  only  contract  between  the  parties  is  con- 
tained in  the  writing;  and  if  so,  then  that  the  written  contract 
can  not  be  yaried  in  any  respect  by  parol  testimony.    Hence, 
the  counsel  for  the  defendant  infer,  that  when  it  had  been 
proved  that  it  was  agreed  by  the  parties  that  one  Jesse  Mallaiy 
should  give  a  bill  of  sale  of  the  sloop  or  vessel,  because  the 
legal  title  was  vested  in  him,  she  being  a  foreigner,  and  there- 
fore incapable  of  holding  such  property;  and  that  a  bill  of  sale 
had  been  given  by  llallary,  without  warranty,  no  parol  proof  of 
a  warranty  by  the  defendant  could  be  received.    The  premises 
are  undoubtedly  true,  but  the  inference  is  denied.     The  pur- 
chase of  this  sloop,  and  the  terms  of  payment,  and  the  receipt 
of  purchase  money,  all  were,  as  they  well  might  be,  by  parol. 
The  equitable  owner,  however,  was  a  foreigner,  and  as  such, 
could  not  enjoy,  or  confer  on  another,  the  privileges  of  an 
American  owner.    She,  then,  having  agreed  to  sell  the  vessel  to 
the  plaintiff  for  a  stipulated  sum,  and  having,  at  the  time  of 
sale,  warranted  her  tight  and  sound,  further  agrees  that  Jesse 
Mallary,  who  held  in  trust  for  the  defendant,  should  give  a  bill 
of  sale  of  her,  to  vest  the  title  in  the  plaintiff.    This  bill  of  sale 
was  not  to.  be  given  to  the  defendant,  and  then  she  to  give  a  bill 
of  sale  to  the  plaintiffs.    Had  such  been  the  contract,  then, 
perhaps,  an  acceptance  of  the  bill  of  sale,  it  containing  no  war- 
ranty, would  have  brought  the  contract  within  the  principle 
laid  down  by  the  defendant. 

The  case  presents  two  distinct  contracts,  wholly  disconnected 
in  their  nature,  viz. :  one  a  sale  and  warranty  of  the  sloop,  the 
other  an  agreement  to  procure  from  the  trustee  a  bill  of  sale, 
which  should  vest  the  plaintiffs  with  the  rights  and  privileges 
of  an  American  owner.    The  bill  of  sale  has  been  given,  but  the 
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contract  of  warranty  has  not  been  complied  with;  and  this  forms 
the  gravamen  of  the  plaintiff's  declaration.  In  this  view,  as  ap- 
pears to  me,  the  whole  contract  between  the  parties  is  in  parch 
One  part  of  it  is  to  be  performed  by  procuring  a  written  bill  of 
sale  from  a  person  not  the  equitable  owner,  and  haTing  no 
equitable  interest  in  the  vessel.  This  part  has  been  performed. 
For  the  non-performance  of  the  other  part,  this  action  is 
brought,  and  I  think  it  is  sustainable  by  the  proof.  It  is,  in  no 
respect,  like  the  cases  cited  by  the  counsel  for  the  defendant: 
Vandervoorl  et  al.  t.  SmUh,  2  Cai.  155;  Powell  t.  Edmunds^  12 
East,  6;  Mwmford  et  al.  y.  MsPherson  eial.^1  Johns.  414  [3  Am. 
Dec.  339];  DeatiY.  Mason,  4  Conn.  428,  432  [10  Am.  Dec.  162]. 
By  these  cases  the  universal  doctrine  is  upheld,  that  a  written 
agreement  is  presumed  to  contain  the  whole  contract  between 
the  parties  made  at  the  same  time  and  in  relation  to  the  same 
subject. 
Motion  for  a  new  trial  must  be  denied. 

HosKBB,  O.  J.,  and  Pbtibs  and  Bibsbll,  JJ.,  were  of  the 
tame  opinion. 

WmiAics,  J.,  haying  been  of  counsel  in  the  cause  gave  no 
opinion. 

New  trial  not  to  be  granted. 

Aa  •  general  role,  pazol  eridenoe  is  ioadmiHible  to  vmiy,  oontrol,  or  alter 
an  instrument  in  writing:  Skinner  t.  ffendriek,  1  Am.  Deo.  43»  note  44;  HUi 
T.  E^,  9  Id.  381,  note;  Brechenridge  v.  Duncan,  12  Id.  362;  note;  bat  the 
exoeptions  to  this  general  role  are  many,  and  are  equally  as  well  settled  as  the 
nde  itself:  Thompaon^a  Lessee  v.  White,  1  Am.  Deo.  252,  note,  257.  Thus 
in  Keating  ▼.  Price,  1  Id.  92,  pazol  evidenoe  was  held  admissible  to  show  that 
the  time  of  the  perf  ormanoe  of  a  written  oontraot  had  been  enlarged.  See  an* 
thorities  eolleoted  in  the  note  to  the  latter  case  at  page  93.  In  the  note  to 
Dak  ▼.  SmUh,  12  Id.  70,  the  anthorities  are  ooUeeted,  showing  that  parol  evi- 
dence is  admissible  for  the  porpose  of  showing  boundaries  and  locatums, 
when  ambigaonsly  described  in  a  deed.  Also  for  the  pnrpose  of  establishing 
that  a  deed  absolute  on  its  face  was  intended  as  security  for  the  payment  of 
money,  thereby  converting  the  same  into  a  mori^gage:  Sou  v.  Narvett,  1 
Id.  425;  and  note  to  Thompson  v.  PaUon,  15  Id.  47.  Compare  the  pria* 
dpal  case  with  Peltier  v.  CoUins,  ante. 


Huntington  v.  Win< 


•i:i.H 


[8  OovmonoDT.  46.] 
BzGissiya  Lxrr,  Whxv  Valid.— Where  land  had  been  levied  upon  and 
set  off  for  the  sum  of  a  few  cents  in  excess  of  the  amount  stated  in  the 
execution,  the  proceedings  were  held  valid,  the  excess  being  within  the 
maxim,  de  minimis  nan  curat  lex. 
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£s£XS8iYB  Lxvns,  Althoagh  important  in  point  of  amoont,  do  not  on  thai 
aoooont  avoid  the  entiro  levy;  aa  the  debtor  may,  if  aggrieved  thereby, 
obtain  ledrcM  by  application  to  a  ooart  of  chanceiy. 


BnEomsHT.  Plaintiff  claimed  title  to  the  locus  in  qwo^  by 
▼irtiie  of  two  ezeoutions  in  his  favor  against  J.  WincheU,  jun. , 
the  defendant's  grantor.  No  objection  was  made  to  the  levy 
except  that  it  appeared  from  the  officer's  return,  that  under  tLe 
first  execution  he  had  levied  upon  and  set  off  land  to  the 
amoant  of  seventy-nine  dollars  and  forty-nine  cents,  being 
ten  cents  in  excess  of  the  amount  directed  to  be  made  by 
the  execution,  and  on  the  second,  land  to  the  amount  of 
thirty-eight  dollars  and  fifty-one  cents,  being  seventeen  cents 
in  excess  of  the  amoant  directed  to  be  made  by  the  second 
execution.  On  the  ground  of  such  excess,  it  was  objected 
that  the  levies  were  void,  and  that  the  executions  ought  not 
to  go  in  evidence  to  the  jury.  The  objection  was  sustained, 
the  evidence  rejected,  and  a  verdict  rendered  for  the  defendant, 
moved  for  a  new  trial. 


2bucey,  for  the  motion. 

HvLngerford  and  C.  Shepard,  contrcL 

B188BLL,  J.  The  question  in  this  case  was  decided  in  the 
court  below,  in  conformity  to  what  was  understood  to  have  been 
a  previous  decision  on  the  circuit.  I  am  satisfied  that  the  evi- 
dence ought  to  have  been  admitted.  The  excess  was  very  tri- 
lling; and  the  case  seems  peculiarly  to  require  the  application 
of  the  maxim  '*  De  minibus  non  cured  lex."  And  even  had  the 
exceas  been  at  all  important  in  point  of  amount,  the  entire  levy 
ought  not,  on  that  account,  to  have  been  avoided,  as  the  debtor, 
if  aggrieved,  in  such  case  might  obtain  redress,  by  application  to 
a  court  of  chancery.    I  would  advise  a  new  trial. 

and  DioexTT,  JJ.,  were  of  the  same  opinion. 

I,  C.  J.,  concurred  in  the  result.  The  objection  in  this 
case,  he  remarked,  is  inter  apices  juris.  The  levies  of  the  plaint- 
iff's executions  were  decided  to  be  invalid,  by  reason  of  the  un- 
intentional appropriation  of  estate  beyond  the  debts  and  costs 
of  a  few  cents  only.  Without  questioning  the  principle  that  no 
more  property  can  be  taken  on  execution  than  the  judgment 
debt  and  costs,  it  is  the  duty  of  the  court  to  be  astute  in  their 
endeavors  to  sustain  a  levy  against  an  exception  extremely  mi- 
nute and  trivial.  Justice  and  general  conyenience  equally  de- 
mand it.    Now,  from  the  computation  of  an  able  surveyor,  it  is 


86  Bull  v.  Bull.  [Conn. 

apparent  that  the  land  set  off  on  the  plaintiff's  executions  re- 
garding the  lines  run  and  the  distances,  falls  short  of  the  quan- 
tity which  tbe  officer  has  returned  that  it  comprised;  and  thai 
the  creditor  has  not  obtained,  within  a  few  cents,  the  value  of 
his  judgment.  The  levies  then  are  valid,  and  a  new  trial  most 
be  granted. 

WiLLiikUS,  J.,  gave  no  opinion,  having  been  of  coonael  in  the 
cause. 

New  trial  to  be  granted. 

The  authorities  in  thia  aeries,  on  the  effect  of  a  variance  between  an  exeen- 
tion  and  the  judgment  upon  which  the  same  is  issued,  are  collected  in  the 
note  to  Oraham  y.  Pricey  13  Am.  Deo.  201,  and  the  subject  is  there  oonaid- 
ered  and  discussed  at  length.  In  Spencer  v.  Champion,  9  Conn.  645,  the  ap- 
praised yalue  of  the  land  taken  in  execution  exceeded  the  amount  directed  to 
be  made  by  the  execution  by  fourteen  cents;  the  excess,  however,  was  held  to 
come  within  the  rule  as  established  in  the  principal  case,  and  the  levy  and 
sale  were  held  valid. 


Bull  v.  Bull, 

( 8  OossaonuuT,  47.] 

DivxsK  or  AS  Estate  to  a  Witx  during  her  life^  and  the  rendne  to  tiie 
testator's  brothers,  A.  and  R ,  to  dispose  of  the  same,  "  among  our  broth- 
ers and  sisters  and  their  children,  as  they  shall  judge  shall  be  most  in 
need  of  the  same,**  vests  a  trust  estate  in  A.  and  B.  for  the  benefit  of  the 
brothers  and  sisters  and  their  children  living  at  the  testator^s  death, 
other  than  A.  and  6.  and  their  children,  to  be  enjoyed  by  them  after  the 
wife's  death;  and  after-bom  children  and  those  who  become  needy  there- 
after do  not  take. 

Dsvxss  WHEN  Void  vob  Unge&taintt. — Such  a  devise  is  not  void  for  un- 
certainty of  the  persons  of  the  devisees,  because  a  rule  is  given  by  which 
those  persons  may  be  ascertained,  vi&,  the  most  needy. 

Trustees  haviko  Died  without  executing  the  trusty  chancery  may  appoint 
a  trustee  to  effectuate  the  same. 

Bill  in  chanceiy.  On  October  5,  1799,  William  Bull  made 
his  will,  devising  the  use  of  his  property  to  his  wife  during  life; 
the  will  then  provided  that  "  all  the  residue  and  remainder  of 
my  estate,  real  and  personal,  I  give  and  bequeath  unto  my  two 
brothers,  James  Bull  and  Thomas  Bull,  whom  I  make  and  ap- 
point my  executors  to  this  my  last  will  and  testament,  with  full 
confidence  that  they  will  settle  my  estate  according  to  this,  my 
will;  and  that  they  will  dispose  of  the  residue  and  remainder 
that  may  remain  in  their  hands,  among  our  brothers  and  sisters 
and  their  children,  as  they  shall  judge  shall  be  most  in  need  of 
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the  same;  this  to  be  done  according  to  their  best  discretion/' 
A  short  time  afterwards  the  testator  died,  leaving  several  broth- 
ers and  a  sister,  most  of  whom  had  children.  The  will  was 
duly  pi*oyed,  and  James  and  Thomas  accepted  the  trusts  con- 
fided to  them.  William  Bull's  vndow  died  in  1825.  James  died 
in  1816,  and  Thomas  was  afterwards  removed  from  his  trust  by 
the  court.  The  trust  estate  was  sold  and  the  proceeds  paid  into 
court,  to  be  distributed  to  the  devisees.  The  questions  arising 
in  this  case  were  reserved  for  the  consideration  of  the  supreme 
court  of  errors. 

Hungerfard  and  F.  Parsons,  for  the  plaintiffs. 

/.  Perkins  and  Jbncey,  contra. 

DAoeEBT,  J.  1.  The  first  question  raised  by  the  defendants 
is,  whether  a  trust  is  created  by  this  vnll  in  favor  of  the  brothers 
and  sisters  and  their  children.  On  this  point  there  can  be  no 
doubt  The  words  used  are  not  only  recommendatory,  but  im- 
perative. The  executors  are  directed  to  settle  his  estate  accord- 
ing to  his  vdll,  and  to  dispose  of  it  among  his  brothers  and  sis- 
ters and  their  children.  The  cases  on  the  point  are  all  one  way : 
Pierson  v.  Oamei  et  al,,  2  Bro.  Ch.  Cas.  88,  226;  Harding  v. 
Gltfnn,  1  Atk.469;  Mdlim  v.  Keighley,  2  Yes.  jun.  833,  335;  Paul 
V.  Compion,  8  Id.  380;  Parsons  v.  Baker,  18  Id.  476.  This  point 
was  not  much  doubted  by  the  counsel;  and,  I  think,  there  is  no 
room  for  any  doubt. 

2.  Are  James  Bull  and  Thomas  Bull,  the  executors  and  trus- 
tees, and  their  children,  excluded  ?  There  is  as  little  doubt  on 
this  question.  On  recurring  to  the  terms  of  the  devise,  it  is 
difficult  to  see  how  the  testator  could  have  intended,  as  objects 
of  his  bounty,  James  Bull  and  Thomas  Bull  and  their  children. 
The  expression  is,  "  among  our  brothers,"  etc.  Had  it  been  my 
brothers,  etc.,  the  construction  might  have  been  different.  It 
is  probable  that  the  testator  considered  James  and  Thomas  as 
men  of  property,  and  therefore  not  needing  his  charity,  but 
safely  to  be  intrusted  with  the  disposition  of  his  property  among 
those  of  his  and  their  brothers,  etc. ,  who  were  less  afiiuent.  A 
devise  to  a  brother.  A.,  in  trust  to  dispose  of  it  to  his  brothers, 

B.  and  C,  would  scarcely  show  more  clearly  his  intention  that 
A.  was  not  the  object  of  the  testator's  bounty,  and  that  B.  and 

C.  were.    This  point,  like  the  former,  has  not  been  urged  with 
any  confidence. 

3.  The  next  question  is,  -Who  can  take  as  devisees  under  this 
will?    Shall  it  be  limited  to  those  in  being  at  the  testator's 
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death;  or  shall  it  embrace  those  who  were  living  at  the  death 
of  his  wife?  The  use  of  the  whole  property  was  given  to  the 
wife  during  her  life.  The  testator  died  in  1799.  His  wife  sur- 
rived  him  many  years.  Some  of  the  defendants  insist,  that 
those  brothers  and  sisters  and  children,  who  were  living  at  the 
death  of  the  wife,  who  were  needy,  shall  be  entitled  per  capita. 
This  can  not  be  the  construction.  By  the  rules  of  law,  the 
estate  given,  on  the  testator's  death,  vested  in  the  executors, 
James  and  Thomas  Bull,  as  trustees,  for  the  use  of  the  brothers 
and  sisters  and  their  children,  to  be  by  them  enjoyed  after  the 
death  of  the  widow.  The  fund  thus  created  vests  at  the  death; 
and  after-bom  children,  or  those  that  become  needy  thereafter, 
can  not  take.  To  this  effect  is  the  case  of  Longmore  v.  Broom, 
7  Yes.  jun.  124.  None  of  the  oases  cited  show  a  contraiy  doc- 
trine. 

4.  The  great  question,  however,  is,  whether  the  devise  is  not 
void  for  uncertainty.  Here  it  is  insisted:  1.  That  the  devise  is 
wholly  void,  for  that  no  persons  are  described  with  such  cer- 
tainty that  they  can  take;  and,  2.  If  by  the  most  needy,  any 
person  could  be  designated,  so  that  the  executors  could  execute 
the  trust,  yet  it  was  to  be  done  at  their  discretion;  and  they 
being  dead,  without  ever  having  exercised  that  discretion,  the 
court  can  not  now  exercise  it. 

It  is  an  undoubted  principle,  that  the  intention  of  the  testa- 
tor shall  be  effectuated,  if  it  can  be  done  consistently  with  the 
rules  of  law.  We  inquire  then,  first,  if  this  devise  is  void,  on 
the  ground  of  the  total  uncertainty  of  the  persons  of  the  de- 
visees. I  think  not.  It  is  unlike  the  cases  put  in  Powell  on 
Devises,  418,  where  the  devise  was  to  two  of  the  best  men  of 
the  White  Towers,  or  to  one  of  the  sons  of  J.  S.,  he  having 
several  sons,  or  to  twenty  of  the  poorest  of  his  kindred.  In 
this  case,  the  executors  are  certain  persons,  viz.,  James  and 
Thomas  Bull,  capable  of  executing  the  trust,  if  it  could  be  ex- 
ecuted at  all.  Unlike  also  to  the  Baptist  ABsociaHon  v.  Harfs 
Executors t  4  Wheat.  1,  where  the  bequest  was  to  the  "  Baptist 
Association  that  for  ordinaiy  meets  at  Philadelphia,  annually." 
This  society  not  being  incorporated  at  the  time  of  the  testator's 
death,  it  was  holden  to  be  a  charitable  bequest  where  no  legal 
interest  was  vested,  '*  for  the  education  of  youths  of  the  Baptist 
denomination,  who  shall  appear  promising  for  the  ministry,  al- 
ways giving  a  preference  to  the  descendants  of  my  father's  fam- 
ily." It  was  too  vague  to  be  claimed  by  those  for  whom  the 
beneficial  iuterest  was  iuteuded.  Unlike,  also,  to  a  devise  to 
those  members  of  a  family,  who  are  most  deserving  or  most 
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worthj,  and  where  no  rale  is  given  to  ascertain  the  objects  of 
the  deiise.  In  snch  oases,  the  estate  attempted  to  be  deyised, 
is  ondispoeed  of »  and,  of  coarse,  goes  according  to  the  statute 
of  distribntionB.  Here  it  can  be  ascertained  who  are  the  most 
needy  of  the  brothers  and  sisters  and  their  children.  A  rule  is 
given  by  which  the  persons  can  be  designated,  If  not  with  entire 
certainty 9  yet  sufficiently  so  to  uphold  the  devise;  and  if  it  can, 
by  possibility,  be  upheld,  then  it  can  never  be  pronounced  void 
for  unoertainty.  This  opinion  is  supported,  both  by  general 
principles  and  by  authorities  of  great  weight.  In  the  case  of 
Ocwer  V.  Mairtwaring,  2  Yes.  87, 110,  the  deed  of  trust  declared 
Ihat  the  trustees  were  to  give  the  residue  of  his  real  and  per- 
sonal estate  among  his  friends  and  relations,  where  they  should 
see  the  most  necessity,  and  as  they  should  think  most  equitable 
and  just.  In  the  case  of  Moggridge  v.  ThachveU,  7  Yes.  jun. 
86,  60,  83,  a  case  affirmed  in  the  house  of  lords,  13  Yes.  jun. 
416,  a  devise  was  established,  desiring  the  trustee  to  dispose 
of  it  in  Buch  charities  as  he  should  think  fit,  recommending 
poor  clergymen  with  large  families.  The  same  doctrine  is 
laid  down  in  the  case  of  The  Attorney-general  v.  Price,  17  Yes. 
jun.  371. 

Secondly,  as  the  executors  have  died,  never  having  exer- 
cised the  power,  nor  executed  the  trust,  it  is  said  a  court  of 
chancery  can  not  exercise  it.  The  rule  on  this  subject  is  well 
laid  down  in  Oom.  Dig.,  tit.  Chancery,  4  W.  11,  where  the 
trustee  had  power  at  his  discretion,  and  no  rule  to  guide  him, 
and  does  or  will  not  act,  a  court  of  equity  will  not  interfere; 
but  it  is  otherwise  where  a  rule  is  given.  Where  a  trustee  is 
directed  to  give  the  estate  devised  to  such  of  the  testator's  chil- 
dren as  he  thinks  most  deserving,  and  gives  it  all  to  one,  no  re- 
lief can  be  granted  to  the  others.  It  was  entirely  discretionary. 
Here  a  rule,  and  one  sufficiently  certain,  is  prescribed.  Many 
cases  proceed  on  that  ground. 

I  would,  then,  advise,  that  the  bill  be  granted,  and  that  the 
facts  be  ascertained,  by  a  committee  or  otherwise,  who,  among 
the  brothers  and  sisters  and  their  children,  were  the  most  needy, 
and  decree  the  estate  to  them. 

HoflooBB,  G.  J.,  and  Pstibs  and  Bissxll,  JJ.,  were  of  the  same 
opinion. 

WaxuMB,  J.,  gave  no  opinion,  having  been  of  counsel  in  the 
cause. 

Decree  for  plaintiffs. 
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Whxbb  a  Tritst  is  Valid  in  the  first  instance,  and  its  porpoee  Lawful 
and  definite,  conrto  of  equity  never  allow  it  to  fail  for  the  want  of  a  trustee: 
Dashiell  v.  Attorney-general,  9  Am.  Dec.  584,  and  the  authorities  there  dted. 
In  Oiibert  v.  Chapin,  19  Conn.  350»  it  was  claimed  that  the  principal  case  had 
recognized  the  doctrine  of  the  modem  English  cases  upon  the  subject  of 
recommendatory  trusts,  and  that  the  principles  of  such  trusts  had  thereby 
been  adopted  into  the  law  of  that  state.  This  was  denied  by  the  court,  that 
portion  of  the  opinion  in  the  principal  case  being  considered  as  chUer  didttm. 
In  Treat's  appeal,  30  Id.  116,  a  devise  "in  trust  for  the  promotion  of  eda- 
cation  and  science  among  the  Indian  and  African  children  and  youth  of  the 
United  States  of  America,  as  in  (the  trustees*)  judgment  shall  deem  best,** 
was  sustained  and  held  to  be  within  the  rule  established  in  the  principa] 
case,  inasmuch  as  "the  class  is  certain,  and  the  individuals  to  be  selected 
from  it  may  be  made  as  certain  by  the  election  of  the  trustees:'*  See  White 
V.  Fisk,  22  Id.  53.  In  WhiU  v.  Howard,  33  Id.  366,  the  principal  case  is 
cited  in  support  of  the  general  doctrine,  that  a  devise  is  never  prononnced 
void  for  uncertainty,  when  by  any  possibility  it  can  be  upheld.  In  Brigtol 
V.  Austin,  40  Id.  438,  in  the  construction  of  the  will  of  one  Hughes,  deceased, 
a  clause  which  devised  all  his  property  to  his  wife  "for  her  life,  to  be  used 
in  the  support  of  herself  and  my  children,  but  subject  to  the  provisions  here- 
inafter provided,"  was  held  to  create  a  trust  estate  in  the  widow,  provided 
nothing  else  appeared  in  the  will  to  show  a  different  intention,  and  the  prin- 
cipal case  was  cited  in  support  of  such  a  construction,  but  it  was  detenninedt 
however,  that  from  the  entire  will  it  was  apparent  that  the  testator  intended 
to  create  a  life  estate  in  the  widow,  and  not  a  trust  estate. 
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[8  Oomnonotrr,  08.] 

DiAT  AND  Dumb  Pbbsok,  Capable  of  Relahko  Pacts  correctly  by  signs, 
may  testify  through  the  medium  of  an  interpreter,  by  signs,  although 
such  person  can  read  and  write,  and  communicate  ideas  imperfectly  by 
writing. 

Deolabations  ov  an  Injured  Pabtt,  made  out  of  court,  are  admissible  on 
the  trial  of  an  indictment  for  rape,  to  show  that  the  testimony  of  such 
party  as  given  at  the  trial  agrees  with  such  declarations. 

Pabol  Evidence  ov  Declabations,  made  by  one  person  to  another,  is  inad- 
missible, if  such  declarations  have  been  reduced  to  writing;  the  writing 
Ib  the  best  evidence.  So  held,  where  the  person  making  the  declarations 
was  deaf  and  dumb,  and  the  declarations  were  communicated  in  writing 
by  such  person  to  the  witness. 

General  Chabacteb  ov  the  Pbosbcutino  Witness,  on  the  trial  of  an  in- 
dictment for  rape,  may  be  shown. 

Devendant  havino  Atteupted  to  discredit  the  testimony  of  the  prose- 
cuting witness  on  the  trial  of  an  indictment  for  rape,  by  showing  that 
she  had  concealed  the  transaction  for  more  than  a  year,  and  assigned  as 
a  reason  therefor  her  fear  of  the  defendant,  evidence  by  the  prosecution 
that  the  prosecuting  witness  was  deaf  and  dumb,  and  that  such  persons 
have  a  sense  of  inferiority  to  other  people,  and  as  a  class  are  easily  in- 
timidated, and  that  they  are  credulous  and  submissive,  and  that  soob 
was  the  character  of  the  prosecuting  witness,  is  inadmissibleL 
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IxDioncEST  against  the  defendant  for  an  attempt  to  commit  a 
rape  on  the  body  of  Celestia  Bell,  a  deaf  and  dumb  person. 
Defendant,  having  been  found  gailtj,  moved  for  a  new  trial  on 
the  grounds  stated  in  the  opinion.  The  other  facts  appear  from 
the  opinion. 

P.  Mmer  and  T,  SmUh^  in  support  of  the  motion:  1.  The  tes- 
timony of  Celestia  Bell  was  not  taken  in  the  proper  mode.  She 
«ould  communicate  her  ideas  directly  to  the  court  and  jury  by 
writing;  there  was  no  occasion  to  resort  to  the  indirect  mode  of 
communication  by  signs,  through  the  medium  of  an  interpreter; 
2.  The  testimony  of  Polly  Bowley,  that  Celestia  had,  many 
months  after  the  commission  of  the  alleged  offense,  communi- 
cated to  her,  in  writing,  the  substance  of  what  she  had  sworn 
to  on  the  trial,  was  inadmissible:  1  Stark.  Ev.  149;  3  Id.  1268; 

1  Hale's  P.  C.  633;  Leach,  237;  1  East's  P.  C.  445;  3.  If  the 
declarations  were  admissible,  being  in  writing,  the  writing 
should  have  been  produced:  Church  y.  Perkins^  3  T.  B.  749; 
Mather  ▼.  Ooddard,  7  Conn.  304;  4.  The  testimony  to  prove  that 
the  character  of  Celestia  for  truth,  was  fair,  was  inadmissible: 

2  Stark.  Ey.  368;  5.  The  testimony  of  Mr.  Turner,  that  the 
deaf  and  dumb  generally  have  a  sense  of  inferiority,  are  easily 
intimidated,  credulous,  sincere,  and  submissive,  and  that  he 
believed  such  to  be  the  character  of  Celestia,  was  inadmissible. 
The  evidence  was  objectionable,  first,  because  it  went  to  prove 
particular  facts  in  relation  to  her  character,  and  not  her  reputed 
character:  Stow  v.  Converse,  4  Conn.  40;  second,  because  it  was 
out  of  the  issue,  and  therefore  a  surprise  on  the  opposite  party; 
third,  because  it  called  for  the  opinion  of  the  witness  from  facts 
not  stated  to  the  jary :  Grant  y.  Thompson,  4  Id.  40  [10  Am.  Dec. 
IIOJ. 

Benedict  and  S,  Church,  covUra,  on  the  third  and  fifth  points. 
The  testimony  of  Polly  Bowley,  that  Celestia  had  communis 
cated  the  same  facts  to  her  in  writing,  which  writing  was  not 
produced,  nor  did  the  witness  know  where  it  was,  was  properly 
received.  This  writing  was  not  an  instrument  or  document, 
nor  anything  more  than  a  conversation  of  the  witness  with 
PoUy.  If  it  be  considered,  however,  on  a  footing  with  a  writ- 
ten  instrument,  there  was  sufficient  proof  of  its  loss:  Jackson  v. 
Boot,  18  Johns.  60;  Benner  v.  Bank  of  Columbia,  9  Wheat.  681. 
The  testimony  of  Mr.  Turner  as  to  the  character  of  deaf  and 
dumb  persons  generally,  and  of  Celestia  in  particular,  was  ad- 
missible.    It  was  a  matter  of  science,  or  professional  skill;  it 
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was  proper  for  the  witness,  who  was  an  instructor  of  that  class 
of  persons 'to  give  his  opinion;  and  the  witness  having  given 
reasons  why  she  concealed  the  transaction,  the  evidence  was 
proper  to  show  that  such  reasons  were  the  true  ones:  1  Bussell 
on  Crimes,  808;  1  East's  P.  C.  438,  445. 

Daqobtt,  J.  Several  objections  were  made  at  the  trial 
against  testimony  offered  by  the  public  prosecutor,  which 
appear  on  the  motion,  and  are  now  urged  as  reasons  for  grant- 
ing a  new  trial.  They  will  be  considered  in  the  order  presented 
by  the  counsel  for  the  prisoner. 

1.  The  supposed  victim  of  the  outrage  of  the  prisoner,  was 
deaf  and  dumb.  She  was  sworn,  and  testified  by  a  sworn  in* 
terpreter,  an  instructor  in  the  asylum  for  the  deaf  and  dumb, 
through  certain  signs  adopted  as  a  medium  of  communication 

'  by  that  class  of  persons.  It  was  objected  by  the  prisoner,  that 
as  it  appeared  by  the  testimony  of  the  interpreter  that  **  she 
could  read  and  write,  and  communicate  her  ideas  imperfectly  by 
writing,"  and  it  further  appeared  that  ''she  understood  the 
language  of  signs,  and  was  capable  of  relating  facts  correctly 
in  that  manner,''  she  ought  to  testify  in  her  own  words,  in  writ- 
ing. The  judge  very  properly  overruled  the  objection.  The 
bare  statement  of  the  objection  overthrows  it.  She  was  capable 
of  relating  facts  correctly  by  signs;  she  could  read  and  write, 
and  communicate  her  ideas  imperfectly  by  writing.  The  objec- 
tion, thus  viewed,  presents  this  absurdity,  that  the  court  erred  in 
resorting  to  the  most  perfect  mode  of  ascertaining  the  truth. 
The  mode  of  examination  adopted  by  the  court,  was  the  next 
best  mode  to  an  oral  examination,  which  for  many  obvious  rea- 
sons is  preferable  to  an  examination  in  writing,  but  which  could 
not  be  had  in  this  case,  on  account  of  an  infirmity  in  the  wit- 
ness.   I  see  no  ground  for  this  objection. 

2.  After  the  prisoner  had  cross-examined  Gelestia,  and  asked 
many  questions  relative  to  the  principal  fact  charged  in  the  in- 
dictment, about  which  she  had  testified,  many  of  which  tended 
to  discredit  her  testimony,  but  before  any  attempt  to  discredit 
lier,  otherwise  than  by  such  cross-examination,  the  attorney  for 
the  state  offered  Polly  Bowley  to  testify  that  Celestia  had 
communicated  to  her  the  same  story  which  she  now  related;  to 
which  the  prisoner  objected;  but  the  objection  was  overruled. 
I  am  aware  that  whether  testimony  can  be  received  con- 
firmatory of  what  a  witness  has  previously  said,  before  an  im- 
peachment, either  geuerul   or  particular,  is  a  question  about 
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which  differest  opinions  have  been  entertained.  It  is  believed 
that  the  decisions  on  the  circuit  do  not  perfectly  harmonize  on 
this  subject,  and  it  may  be  proper  hereafter  to  settle  it  defini- 
tiTely;  bat  as  there  is  not  a  coincidence  of  opinion  on  this 
point,  and  as  a  majority  of  the  court  concur  in  the  opinion  that 
the  testimony  was  properly  admitted,  a  discussion  and  decision 
of  the  general  question  is  Tvaived.  It  is  properly  admitted  in 
this  case  because  on  an  indictment  for  rape,  or  an  attempt  to 
commit  a  rape,  such  evidence  is  received  to  show  constancy  in 
the  declarations  of  the  witness.  If  a  female  testifies  that  such 
an  outrage  has  been  committed  upon  her  person,  an  inquiry  is 
at  onoe  suggested,  why  it  was  not  communicated  to  her  female 
friends.  To  satisfy  such  inquiry,  it  is  reasonable  that  she 
should  be  heard  in  her  declarations,  that  she  did  so  communis 
cate  it,  and  that  testimony  should  be  received  to  confirm  her 
story.  The  time  when  these  communications  were  made,  is 
proper  to  be  considered  by  the  triers;  it  bears  on  the  question 
of  fact. 

3.  The  witness  Polly  Bowley  then  testified,  that  in  the  fall  of 
1829,  Celeetia  communicated  to  her  in  writing  the  substance  of 
what  she  had  now  testified,  and  that  she  did  not  then  know 
where  the  writing  was.  Upon  this  disclosure  of  the  writing, 
the  prisoner  made  a  farther  objection,  that  the  writing  should 
be  produced,  and  that  she  could  not  testify  as  to  its  contents. 
This  objection  was  overruled,  and  the  testimony  was  admitted. 
I  am  of  opinion,  that  upon  this  statement  of  the  facts,  in  rela- 
tion to  the  writing,  the  judge  should  have  rejected  her  testi- 
mony. If  the  paper  containing  that  communication  had  been 
lost,  the  fact  could  have  been  proved,  and  then  its  production 
would  have  been  dispensed  with;  but  her  declaration  was,  sim- 
ply, that  she  did  not  know  where  it  was.  There  was  no  proof 
that  she  had  made  search  for  it  among  her  papers.  Upon  this 
etidence,  it  can  hardly  be  said  that  there  was  any  proof  of  loss 
so  as  to  let  in  secondary  evidence. 

4.  Witnesses  were  then  offered  by  the  state's  attorney  to  prove 
the  general  character  of  the  witness  Celestia,  for  truth,  to  be 
good.  Being  objected  to  on  the  ground  that  no  impeachment 
had  been  attempted,  the  proof  was  admitted.  It  would  not  be 
going  too  far,  perhaps,  to  say,  that  the  general  character  of  the 
witness,  who  is  the  victim  of  the  outrage,  in  prosecutions  for 
rape,  and  attempts  to  commit  a  rape,  may  always  be  shown. 
Onr  books  tell  us  that  if  a  witness,  in  these  cases,  be  of  good 
fame,  it  greatly  strengthens  her  testimony;  if  of  evil  fame. 
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it  is  thereby  leseened.  But,  without  deciding  that  poiot,  let  us 
look  for  a  moment  at  the  condition  of  this  woman.  Bj  this 
condition  she  may  fitly  be  said  to  be  a  stranger  eyen  in  her 
own  neighborhood.  Unable  to  hear  or  to  speak,  she  is  excluded 
from  society,  and  can  be  known  only  to  a  few  of  her  relatives 
and  companions  in  affliction.  Had  the  outrage  been  sworn  to 
by  a  stranger,  passing  transiently  through  the  state,  it  would 
certainly  be  proper  for  the  attorney  to  prove  the  character  of 
the  witness.  And  I  think,  upon  similar  principles,  it  was  proper 
to  support  the  character  of  this  witness. 

6.  During  the  trial  the  prisoner  attempted  to  discredit  the 
testimony  of  Celestia,  by  proving  that  she  had  given  different 
accounts  of  the  transaction,  on  oath  and  in  writing.  And  she 
having  sworn  that  she  concealed  the  transaction  .more  than  a 
year,  and  assigned  as  a  reason  therefor  the  threats  and  influence 
of  the  prisoner  and  her  fear  of  him,  the  attorney  for  the  state 
offered  to  prove  by  the  interpreter,  Turner,  who  was  an  in- 
structor in  the  asylum,  that  the  deaf  and  dumb  generally  have 
a  sense  of  inferiority  to  other  people,  and,  as  a  class,  are  easily 
intimidated;  are  credulous  and  submissive;  and  that  this  was  her 
character.  On  objection  this  testimony  was  admitted.  I  am 
of  opinion  that  this  decision  was  erroneous.  It  is  opening  a 
door  for  inquiries  in  their  nature  interminable;  and  after  all,  no 
satisfactory  result  can  be  obtained. 

On  the  third  and  fifth  grounds  I  am  in  favor  of  granting  a  new 
trial. 

The  other  judges  were  of  the  same  opinion,  except  that  Peters, 
J.,  was  inclined  to  think,  in  relation  to  the  last  point,  that  the 
evidence  was  properly  received. 

New  trial  to  be  granted. 

In  Rogen  ▼.  Moore,  10  Coim.  93,  the  principal  osae  ii  dted,  as  having  oor- 
rectly  stated  the  nde  as  to  the  admiasibility  of  evidence  to  show  the  genaral 
character  of  the  proeecating  witness,  on  the  trial  of  an  indictment  for  rape. 
In  the  note  to  Evana  v.  Smithy  17  Am.  Dec.  76,  the  aathorities  are  ooUeeted, 
showing  when  and  nnder  what  circumstances  evidence  of  the  character  of  a 
witness  is  admissible;  and  also  showing  that  evidence  of  particular  &otB  is 
inadmissible  to  show  the  character  of  a  witness,  but  that  such  inquiry  must 
be  restricted  to  "his  general  reputation  for  truth  and  veracity."  See,  also^ 
the  authorities  there  cited,  in  this  series,  on  that  subject.  Concerning  the 
admissibility  of  a  witness'  declarations  out  of  court  to  corroborate  his  testi* 
mony,  see  the  note  to  Johnaon  v.  PaUersofij  11  Am.  Dec.  757. 
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[8  OoanBonouT,  101.] 

Yoo  PBocns  Ayiobob  no  Pboieotion  to  ftpenon  oommittiiig  an  illegal  and 
wroogfol  act»  whereby  another  is  injured.  Conaequently  where  A.,  ap- 
pointed to  aerve  a  writ  of  attachment,  made  a  false  retom  of  snch  wrii^ 
Qpoo  which  a  judgment  waa  entered  against  C,  held  that  A.  was  liable 
for  all  damages  ocoasioned  by  snch  false  retam,  notwithstanding  the  writ 
of  attachment  and  all  proceedings  had  thereunder  were  void. 

Case  faronght  by  Naaman  Case,  plaintiff  below,  now  defend- 
ant in  error,  against  Ansel  Humphrey,  defendant  below,  now 
plaintiff  in  error,  for  a  false  return  of  what  purported  to  be  a 
writ  of  attachment.  Plaintiff's  declaration  averred  that  on  the 
Bixteenth  day  of  September,  1823,  one  Benjamin  Weed,  jun.,  a 
justice  of  the  peace,  issued  what  purported  to  be  a  writ  of  at- 
tachment in  favor  of  Benjamin  Weed,  sen.,  and  against  Case  and 
two  others;  and  also  appointed  Humphrey,  an  indifferent  per- 
son, to  serve  the  writ.  That  Humphrey  made  a  return  of  the 
writ,  certifying  that  be  was  unable  to  find  any  chattels  or  other 
property  of  the  defendant  in  the  writ,  and  that  he  had  left  a 
true  copy  thereof  at  the  usual  place  of  abode  of  the  defendant, 
Naaman  Case.  This  return,  it  was  alleged,  was  false  and  un- 
true and  made  for  the  purpose  of  injuring  Case.  That  in  pur- 
suance of  said  return  a  juc^fment  by  default  was  entered  against 
Case,  and  that  he  was  compelled  to  incur  great  expense  and 
costs  in  obtaining  a  new  trial.  It  also  appeared  that  in  a  former 
action  between  the  same  parties,  the  writ  of  attachment  under 
which  Humphrey  acted,  together  with  the  appointment  of 
the  latter  to  serve  the  same,  was  held  void,  for  failure  to  com- 
ply with  certain  requisites  of  the  statute:  See  Case  v.  Hum- 
phrey,  6  Conn.  130.  Verdict  was  rendered  in  favor  of  plaintiff 
for  one  hundred  and  fifty  dollars  damage,  whereupon  defendant 
moved  in  arrest  of  judgment  for  insufficiency  of  the  declaration, 
which  being  overruled  and  judgment  being  entered  upon  the 
verdict,  defendant  prosecuted  this  writ  of  error. 

Bacon  and  J.  W.  Huriimgion,  for  plaintiff  in  error. 

Benedid,  P.  Miner,  and  W.  O.  WiUiama,  amira. 

BiBSELL,  J.  It  is  admitted  that  the  writ  alleged  to  have  been 
returned  was  a  void  process;  and  that  all  the  proceedings  under 
it  were  coram  nonjudice,  and  utterly  void:  Case  v.  Humphrey, 
6  Conn.  130.  And  here  it  was  contended,  by  the  plaintiff  in  er- 
ror, that  the  writ  and  process  and  the  judgment  thereon,  being 
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Toid,  no  action  lies  against  the  officer  for  a  false  and  fraudulent 
return.  The  declaration  alleges  that  upon  the  judgment  so 
rendered,  an  execution  issued,  on  which  the  plaintiff's  property 
was  taken  and  sold;  that  he  was  compelled  to  prefer  his  peti- 
tion for  a  new  trial;  that  in  bringing  and  prosecuting  such  peti- 
tion great  expenses  were  necessarily  incurred;  and  all  the  dam- 
ages sustained  by  the  plaintiff  are  averred  to  have  arisen  in  con- 
sequence of  the  wrongful  and  fraudulent  conduct  of  the  de- 
fendant. 

The  question  then,  raised  by  this  objection,  is  resolvable  into 
this:  If  one  person  do  an  illegal  and  wrongful  act,  to  the  in- 
jury of  another,  is  it  any  defense  that  such  act  was  done  under 
a  void  process  ?  The  statement  of  the  question  would  seem  to 
suggest  the  only  answer  which  can  be  given,  and  to  preclude 
the  necessity  of  further  discussion.  The  doctrine  contended  for 
would  be  a  reproach  to  the  law,  and  is  entirely  opposed  to  all 
its  analogies.  Thus,  an  action  lies  for  a  malicious  prosecution, 
although  the  indictment  were  defective;  and  also  where  it  was 
preferred  coram  nonjudice:  1  Selw.  N.  P.  807;  J(me8Y.  Ovsynn^ 
Oilb.  185;  S.  C,  10  Mod.  148,  214;  Wicks  v.  Emiham,  4  T.  B. 
247;  Elsee  v.  Smiih,  1  D.  &B.  97;  Gluimbers  v.  Bobertaon,^  1  Stra. 
691. 

In  the  case  last  cited,  the  court  unazumoasly  held,  that  the 
action  would  lie,  though  the  indictment  were  bad  And  the 
reason  given  is  '*  that  a  bad  indictment  serves  all  the  purposes 
of  malice,  by  putting  the  party  to  expense,  and  exposing  him, 
but  it  serves  no  purpose  of  justice,  in  bringing  the  party  to 
punishment,  if  he  be  guilty."  Indeed,  since  it  has  been  settled 
that  expense  alone  is  a  sufficient  ground  to  maintain  the  action, 
there  would  seem  to  be  no  further  room  for  controversy  on  this 
point.  For  it  is  surely  very  immaterial  to  the  party  whether  the 
expense  were  incurred  in  defending  against  a  good  or  a  bad  in- 
dictment. So  in  the  case  before  the  court.  It  is  not  denied, 
that  if  there  had  been  a  false  and  fraudulent  return  of  a  valid 
process  by  means  of  which  an  injury  had  been  sustained,  re- 
dress for  such  injury  might  have  been  had  against  the  officer 
who  committed  the  wrongful  act.  Does  it  mitigate  the  wrong 
of  one  party,  or  the  injury  to  the  other,  that  the  process  is  void? 

But  it  is  said  that  the  plaintiff  has  his  remedy  against  the 
party  suing  out  such  void  process,  and,  therefore,  the  officer 
ought  not  to  be  held  liable.  The  premises  may  be  true,  but  the 
conclusion  does  not  follow.    That  the  defendant  below  was  one 

1.  Okmmbtn  t.  AoMmoh. 
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only  of  the  parties  to  an  unlawful  act,  is  surely  no  defense;  un- 
less another  ground  taken  in  the  ailment  be  tenable,  Tiz.,  that 
the  declaration  having  disclosed  a  conspiracy  between  the  de- 
fendant and  others,  all  should  have  been  made  parties,  and  all 
must  have  been  found  guilty,  in  order  to  sustain  the  verdict. 
In  answer  to  this  it  is  only  necessary  to  say,  that  the  doctrine 
has  been  exploded,  ever  since  the  action  on  the  case  in  the  na- 
ture of  a  conspiracy  was  adopted. 

I  am  of  opinion  that  the  declaration  is  sufficient;  and  that 
there  is  nothing  erroneous,  in  the  judgment  complained  of. 

The  other  judges  were  of  the  same  opinion. 

Judgment  afBrmed. 

The  principal  caae  is  cited  in  Stone  t.  Steveiu,  12  Conn.  228,  in  lapport  of 
the  propoeition,  thut  wn  action  on  the  case  may  be  maintained  for  a  midicions 
proaeeation,  although  the  ooort  haa  no  jurisdiction,  provided  the  proceedings 
are  malicions  and  unfounded.  Also,  in  Greene  v.  N,  L,  Co.  Ag.  Soe.,  32  Conn. 
96,  the  principal  case  is  affirmed  on  the  pointy  tliat  the  statute  allowing  an 
indifferant  person  to  be  appointed  by  a  justice  of  the  peace  for  the  pnrpoae  of 
senring  process,  most  be  strictly  pursued,  or  the  proceedings  thereunder  are 

IDTtUd 


iNHABTEAirrs  OF  Rbading  V.  Inhabteakts  of  Weston. 

[8  OOJSJBOTIOUT,  117.] 

Pabol  EvmxNCB  is  Ikabmissiblb  in  an  AcnoN  at  Law  between  third  per* 
sinis,  as  well  as  between  the  parties,  to  show  that  a  deed  absolute  was 
intended  as  a  mortgage. 

A  DbED  with  an  AOBXKICENT  TO  ReGONYET  ON  OlBTAIN  SfIGIFDBD  TxBMS, 

can  not»  in  an  action  between  third  persons,  be  shown  by  parol  to  be  a 
o^rtgage. 

AfWUMPHiT  for  the  support  of  the  wife  and  minor  children  of 
Samuel  Darling.  Defendants  claimed  that  Lucy  Darling,  the 
mother  of  Samuel,  became  the  owner  of  a  piece  of  land  in  Bead- 
ing by  virtue  of  a  deed  from  one  Joseph  Burr.  The  deed  was 
absolute  in  form,  but  at  the  time  the  same  was  delivered,  Lucy 
executed  an  instrument  in  writing  agreeing  to  reconvey  the  same 
upon  the  payment  of  eight  hundred  dollars  by  a  certain  date, 
and  if  not  so  paid,  then  Burr  was  to  forfeit  all  claim  to  such  re- 
eoQYeyance.  Plaintiff  proved  by  declarations  of  Lucy,  that  she 
only  had  a  mortgage  of  the  premises,  and  also,  by  parol  evi- 
dence, showed  that  the  deed  and  writing  were  given  to  secure 
the  payment  of  a  sum  of  money.  This  evidence  was  objected 
to,  but  was  admitted,  subject  to  the  opinion  of  the  court.  The 
eourt  charged  the  juiy  that  in  this  action  parol  evidence  could 
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not  be  admitted  to  alter,  enlarge,  or  explain  the  deed  or  condi- 
tion, or  to  show  that  said  conveyance  was  a  mortgage.  Verdict 
for  the  defendant.  Plaintiffs  moved  for  a  new  trial  for  misdi- 
rection. The  farther  facts  in  this  case  will  appear  from  the  re- 
port thereof  at  two  former  trials:  7  Conn.  148;  Id.  409;  S.  C, 
18  Am.  Dec.  89. 

Sherman  and  Booth,  in  support  of  the  motion. 

N.  Smith  and  Swift,  contra. 

HosxEB,  C.  J.  The  only  question  is»  whether  the  parol  evi- 
dence, offered  by  the  plaintiff,  to  control  or  vary  the  abeolute 
deed,  was  admissible. 

On  a  former  occasion,  between  the  present  parties,  it  was  de- 
cided by  this  court  that  the  writing  in  question  was  only  a  con- 
tract, on  certain  terms,  to  reconvey  the  land;  and  that  it  did  not 
render  the  deed  a  mortgage:  Reading  v.  Weston,  7  Conn.  143. 
In  the  case  before  us,  the  parol  evidence  adduced  by  the  plaint- 
iffs, to  prove  an  absolute  deed  to  be  a  deed  on  condition,  was 
entirely  inadmissible.  No  case  determined  in  a  court  of  law, 
proving  its  admissibility,  has  been  cited;  nor  am  I  aware  that 
any  such  case  exists.  On  the  contrary,  in  Flint  v.  Sheldon,  13 
Mass.  443  [7  Am.  Dec.  162],  it  was  adjudged  that  an  abeolute 
deed  of  land  can  not  be  varied  by  parol  evidence  showing  that 
it  was  for  the  loan  and  repayment  of  a  sum  of  money.  This  de- 
termination is  directly  in  point  for  the  defendants.  It  has  been 
BO  frequently  adjudged,  by  the  courts  on  both  sides  of  the  At- 
lantic, as  to  have  the  resistless  force  of  a  maxim,  that  parol  evi- 
dence can  not  be  received,  in  a  court  of  law,  to  contradict,  vary, 
or  materially  affect,  by  way  of  explanation,  a  written  contract: 
Shinner  et  al.  v.  Hendrick,  1  Boot,  253  [1  Am.  Dec.  43];  StackpoU 
V.  Arnold,  11  Mass.  27  [6  Am.  Dec.  150];  Jackson  d.  Van  Vechten 
et  al,  V.  SiU,  11  Johns.  201  [6  Am.  Dec.  363];  3  Stark  Ev.  1002; 
1  Phil.  Ev.  423, 441.  It  is  not  in  opposition  to  this  legal  truth, 
that  extrinsic  parol  evidence,  when  requisite,  is  admissible  to 
apply  the  terms  of  a  written  instrument  to  a  particular  subject- 
matter,  but  in  perfect  consistency  with  it.  This  is  not  to  vary  or 
contradict,  but  to  give  its  intended  effect  to  the  contract. 

Undoubtedly  there  have  been  determinations,  some  of  which 
have  been  cited,  proving  that  a  stranger  is  not  estopped  by  a 
written  agreement;  but  that  he  may  adduce  parol  testimony  to 
prevent  a  fraudulent  operation  of  it  upon  his  interests.  The 
King  v.  ScamTnonden,  3  T.  B.  474;  New  Berlin  v.  Norwich,  10 
Johns.  229;  Stark.  Ev.  1018,  1052.    But  this  principle  has  uo 
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application  to  the  piesent  case.  The  plaintiffs  have  not  sug- 
gested that  there  was  any  fraud  contemplated  and  practiced 
on  them.  The  pretense  would  have  been  very  stiange,  un- 
less it  were  followed  up  by  explicit  testimony  to  this  effect. 
The  inhabitancy  of  Lucy  Darling,  prima  facie,  with  property 
sufBcient  to  purchase  a  farm  of  the  value  of  eight  hundred  dol- 
lars, was  a  benefit  to  the  plaintiffs,  and  not  a  prejudice;  and  all 
our  towns  wonld  be  pleased,  in  this  manner,  to  extend  their 
population. 

It  will  be  observed  that  the  question  before  us  is,  not  what  a 
eourt  of  chancery  may  do  in  the  exercise  of  its  peculiar  jurisdic- 
tion, but  what  is  the  established  rule  of  a  court  of  law.    It  has 
been  often  decided  in  chancery  that  parol  evidence  is  admissi- 
ble to  show  that  an  absolute  deed  was  intended  as  a  mortgage, 
and  that  a  defeasance  was  omitted  through  fraud  or  mistake. 
Hence,  a  deed  absolute  on  the  face  of  it,  and  though  registered 
as  a  deed,  will,  in  chancery,  be  held  valid  and  effectual  as  a 
mortgage,  as  between  the  parties,  if  it  was  intended  by  them 
to  be  merely  a  security  for  a  debt,  although  the  defeasance  was, 
by  an  agreement,  resting  in  parol:  Washburn  v.  Merrills^  1  Day, 
139  [2  Am.  Dec.  59];  1  Pow.  Mort.  200;  Strang  et  al.  v.  Stewart, 
4t  Johns.  Ch.  167;  James  v.  Johnson  et  at.  6  Id.  417;  MaxweU  v. 
Lady  Monlacuie,  Free,  in  Chan.  626;  Dixon  v.  Parker,  2  Yes.  225; 
Marks  et  al.  v.  Fell,  1  Johns.  Ch.  594;  Clark  v.  Henry,  2  Cow.  324; 
Slee  V.  ManhaUan  Company,  1  Paige,  48.    But  these  decisions 
are  altogether  in  support  of  the  determination  of  the  judge  in 
this  case.    Chancery  interposes,  because  a  court  of  law  does  not 
afford  a  remedy.    The  rule  in  the  courts  of  law  is,  that  the  writ- 
ten instrument,  in  contemplation  of  law,  contains  the  true  agree- 
ment of  the  parties,  and  that  the  writing  furnishes  better  evi- 
dence of  their  intention  than  any  that  can  be  supplied  by  parol. 
But  in  equity,  relief  may  be  had  against  any  deed  or  contract 
in   writing,  founded  in  mistake   or  fraud:    1  Mad.  Ch.  41; 
MoKs  v.  Murgatroyd,  1  Johns.   Ch.  128  [7  Am.  Dec.  478]; 
Marks  el  al.  v.  Pell,  1  Johns.  Ch.  594;  OiUespie  et  ux.  v.  Moon, 
2  Id.  585  [7  Am.  Dec.  559];  Noble  v.  Camstock,  3  Conn.  295. 

On  the  whole,  it  is  incontrovertibly  clear  that  the  decision 
complained  of  is  correct,  and  that  a  new  trial  must  be  denied. 

PcTKBS,  WiLLiAifs,  and  BissELL,  JJ.,  were  of  the  same  opinion. 

DAoexTT,  J.,  having  been  of  counsel  in  the  cause,  gave  no 
opinion. 

New  trial  not  to  be  granted. 
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In  Thompson  ▼.  PaUon,  15  Am.  Dec.  44,  it  was  held  that  parol  evidenoa 
was  inadmissible  to  show  that  a  bill  of  sale,  absolute  in  form,  where  therv 
was  no  suggestion  of  fraud  or  mistake,  was  intended  as  a  mortgage,  and  thia 
was  the  doctrine  maintained  by  the  earliest  decisions  both  in  this  oonntry 
and  in  England:  Jones  on  Mort,  sec.  321.  This  rule,  however,  has  been 
greatly  relaxed  in  modem  times,  and  in  most  of  the  states  it  is  now  held 
that  such  evidence  may  be  admitted  for  the  purpose  mentioned  both  at  lair 
and  in  equity.  The  authorities,  both  in  support  of  the  earlier  as  well  as  thA 
later  rule,  will  be  found  collected  in  the  note  to  Sosa  ▼.  NorveU,  1  Am.  Dec 
425,  and  the  note  to  Thompson  ▼.  Patton,  15  Id.  47.  In  the  latter  case  tha 
authorities  are  reviewed,  holding  that  such  evidence  can  only  be  admitted 
when  the  proceedings  are  in  equity,  as  well  as  those  that  hold  such  evidenoa 
admissible  both  at  law  and  in  equity.  In  many  of  the  states  the  oourts  are 
now  so  organized  that  both  equitable  and  legal  relief  are  granted  by  the  sama 
tribunal,  and  where  such  is  the  case,  an  objection  that  sooh  evidence  is  obIj 
admissible  when  ii»roceeding  in  a  court  of  equity  is  unavailing;  provided  ik 
tends  to  estabUsh  a  perfect  equity. 


G0M8T00K  V.  HjldijYme  Ecolesiastiqal  SodETT. 

[8  OomnonouT,  aSA.] 

Will,  Bubdbn  of  Pboop. — It  is  incumbent  upon  those  who  daim  under  a 
will  to  prove,  not  only  its  due  execution,  but  that  the  testator  was  of 
sound  and  disposing  mind,  and  such  persons  are  entitled  to  open  and 
close  the  case  both  in  proof  and  argument. 

Obdbr  of  Pbocedukb  upon  the  Trial  of  a  cause  is  vested  largely  in  the 
discretion  of  the  court,  and  although  the  court  may  err  in  the  ezerast 
of  such  discretion,  unless  the  verdict  is  thereby  affected,  a  new  trial  wiU 
not  be  granted. 

Pabuss  on  thb  Rsoobd  can  not  be  witnesses,  but  in  chancery  prooeediivvi 
defendants  may,  if  they  have  no  interest.  So  at  the  oommon  law,  aa 
executor  having  no  interest,  or  a  mere  trustee,  may  be  a  witness. 

ExBCUTOBS  ABS  NOT  LiABLB  for  costs  on  appeal  from  probate,  especially  if 
they  have  been  cited  in  on  the  appeal,  but  have  failed  to  appear  and 
defend. 

RoouTOR  AcnNO  ah  Such,  who  has  no  beneficial  interest  under  the  will* 
is  a  competent  witness  to  establish  the  same.  If  he  acts  Umafde  in  the 
performance  of  his  duties,  his  compensation  for  services  is  not  dependent 
upon  the  will  being  proved;  consequently  he  is  not,  for  that  reason,  in- 
competent to  prove  the  same. 

APMTaantnjTY  of  this  Declarations  of  a  testatrix  about  the  time  of  exe- 
cuting the  will,  tending  to  show  that  she  was  unduly  influenced,  di»> 
cussed  and  held  that  the  same  were  admissible  only  for  the  purpose  of 
showing  the  state  of  the  testatrix's  mind. 

Tbbtamentary  Capacitt  is  determined  by  ascertaining  whether  the  testa- 
trix has  a  sound,  disposing  mind  and  memory,  sufficient  to  know  and 
understand  the  business  in  which  she  was  engaged. 

Parol  Evidsncb  is  Inadmissible  to  show  that  certain  legacies,  intended  to 
have  been  given  to  certain  persons,  were  omitted  by  the  person  whe 
drafted  the  will,  either  for  the  purpose  of  restoring  the  legacies,  or  im- 
peaching the  will,  there  being  no  evidence  of  fraud  or  mistake. 
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AjvBAXi  from  a  decree  of  the  probate  court  of  East  Haddam 
establiabing  the  will  of  Charity  Parmelee.  Samuel  P.  and  Ann 
Comatock,  grandchildren  of  Charity,  appealed.  The  Hadlyme 
Society  was  cited,  and  appeared  as  appellee.  The  will  contained 
the  following  proTiaion:  **  Likewise  I  give  and  bequeath  to  each 
of  my  two  grandchildren,  Samuel  P.  Comstock  and  Ann  Com- 
Btock,  children  of  my  daughter,  Anna  Comstock,  deceased,  to 
be  by  them  respectively  received,  together  with  such  interest  as 
shall,  in  the  mean  time,  have  accrued  thereon,  at  the  times  of 
their  reepectiyely  arriving  at  the  age  of  twenty-one  years;  sfl^ 
in  case  either  should  die  under  that  age,  I  directi.  U^  l^gfl^J^ 
herein  given  to  such  legatee  so  dying,  to  b^  ^^  t9.6li6,  survivor 
of  them  at  the  time  such  survivor  ^^alt/ arrive  at  the  age  of 
twenty-one;  and  in  case  both  of  p:iy,|3aid  legatees  shall  die  under 
the  age  of  twenty-oue  years,  my  will  is,  that  both  of  said  lega* 
cies  be  considered  as  falling  into  the  residuum  of  my  estate. " 
The  will  also  provided  that  the  balance  of  her  estate  should  go 
to  the  Hadlyme  Society.  The  following  reasons  were  assigned 
by  appellants  for  appealing:  1.  That  Charity  Parmelee  never 
signed,  sealed,  and  published  the  instrument  in  question  as  her 
last  will  and  testament;  2.  That  at  the  time  of  making  the  will 
she  was  of  unsound  mind  and  a  lunatic,  and  by  reason  thereof 
incompetent  to  make  a  will;  3.  That  the  appellants  were  the  ob- 
ject of  the  testatrix's  bounty,  and  were  by  her  intended  to  be 
devisees  of  all  her  estate,  until  by  undue  influence  she  was  in- 
duced to  consent  to  a  bequest  to  the  Hadlyme  Society  of  the 
residue  of  her  estate,  after  making  a  certain  provision  for  her 
grandchildren;  which  provision,  it  was  represented  to  her,  and 
she  at  the  time  she  executed  the  will  supposed  to  be  inserted 
therein,  but  by  mistake  of  the  scrivener  who  wrote  the  will  such 
provision  was  omitted,  which  omission  was  never  known  by 
Charity;  and  so  the  writing  in  question  was  not  her  last  will 
and  testament.  Issue  was  joined  on  these  allegations  and  the 
same  were  tried  by  a  jury. 

At  the  trial  the  appellants  claimed  the  right  to  open  and  close 
the  aigument,  but  the  court  permitted  the  appellee  to  go  for- 
ward with  the  trial  and  to  open  and  close  the  argument.  The 
appellants  objected  to  the  competency  of  the  persons  named  in 
the  will  as  executors,  as  witnesses  to  the  matter  in  controversy, 
because  they  had  accepted  the  trust  and  were  then  actually  en- 
gaged in  the  settlement  of  the  estate  under  the  will.  The  court 
overruled  the  objection.  It  was  admitted  that  the  testatrix 
gave  direction  to  the  scrivener  who  wrote  the  will,  to  insert 
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therein  a  legacy  of  one  hundred  dollara  to  each  of  the  appel* 
lants,  but  by  mistake  the  same  were  omitted  therefrom;  and 
that  Charity  had  signed  the  will,  supposing  the  same  were  in- 
serted therein,  and  that  such  omission  had  never  come  to  her 
knowledge.  Appellants  requested  the  court  to  instruct  the  jury 
that  by  reason  of  such  omission  the  instrument  in  question  waa 
not  the  last  will  and  testament  of  Charity  Parmelee,  but  the 
court  refused.  The  facts  necessary  to  understand  the  other 
•  /  . '.  .  ^  points  appearing  in  the  case  are  stated  in  the  opinion.  Verdict 
'  •*  *  •  >/  :'fo»the  society.    Appellants  moved  for  a  new  trial. 

'*  •li^m(irfct:Stvong,  for  the  motion. 

1.  The  appellax^tfyrj^Ye.  entitled  to  proceed  first  in  their  proofs 
and  also  to  open  aiid^^:^^  the  airgument.  The  sanity  of  a  per* 
son  is  presumed,  and  upobthase  questioning  the  same  is  thrown 
the  burden  of  proof:  8  Stark.  Ev.  1702. 

2.  The  executors  were  not  competent  witnesses  to  prove  the 
will,  because  they  may  be  liable  for  costs,  and  because  they  are 
interested  in  supporting  the  will  under  which  they  are  entitled 
to  their  compensation  for  services  rendered:  Curtis  v.  Northup, 
Swift's  Ev.  857;  Hayden  v.  Loomia^  2  Boot;  Durani  v.  Starr,  11 
Mass.  527;  Seara  v.  DiUingham,  12  Id.  858. 

8.  The  declarations  of  the  testatrix  as  to  the  importunity  and 
undue  influence  used  upon  her  to  induce  her  to  make  the  will, 
were  admissible  as  evidence  of  the  facts  against  those  who 
claimed  under  it. 

4.  The  charge  which  prescribed  the  test  of  the  testatrix's 
capacity  to  make  a  will  was  incorrect:  8  Stark.  Ev.  1703  et  aeq,; 
4  Bl.  Com.  24;  Swinb.  72;  PauMs  case,  6  Co.  28. 

5.  The  will  having  been  written  and  executed  contraxy  to 
what  was  intended  by  the  testatrix,  the  instrument  is  not  her 
will.  A  will  drawn  under  the  instruction  of  a  testator,  and  ex- 
ecuted under  an  impression  that  it  was  conformable  to  them,  is 
void  if  it  does  not  so  conform;  and  this,  for  the  reason  that  it 
does  not  express  the  intention  of  the  signer:  DoumhaU  v.  Caiedy, 
Bfoore,  866. 

Ooddard  and  Watte,  oovdra, 

WnjULLMS,  J.  A  new  trial  is  moved  for,  first,  because  the 
court  permitted  the  appellees  to  open  and  close  the  argument. 
The  real  question  to  be  tried  was,  whether  there  was  a  valid 
will;  and  this  question  was  to  be  decided  in  the  same  manner  as 
if  it  had  not  been  decided  in  the  court  of  probate.  Those  who 
claimed  under  the  will  must,  therefore,  take  upon  themselves 
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the  burden  of  proof;  and  tney  must  not  only  prove  that  the  wQl 
was  formallj  executed,  but  that  the  testator  was  of  sound  and 
disposing  mind.  And  the  rule  is,  that  where  there  is  necessity 
for  any  proof  on  the  part  of  the  plaintiff,  he  ought  to  begin: 
Hodges  t.  Holder^  3  Campb.  866;  Jackson  v.  Eeskelh,  2  Stark. 
518.  And  although,  where  the  defendant  sets  up  a  new  case, 
he  has  been  allowed  to  go  forward:  Doe  d.  Corhett  v.  Gorbeti,  2 
Stark.  368^;  GoodtUte  d.  Bevett  v.  Braham,  4  T.  B.  496.  Yet 
where  a  deed  or  note  is  to  be  proved  by  the  plaintiff,  duress, 
or  fraud,  or  mistake  is  not  such  a  case  as  will  entitle  the  defend- 
ant to  open  and  close.  So  if  the  defendant  pleads  non  asewmpsU 
to  a  note,  and  gives  payment  in  evidence,  as  the  plaintiff  goes 
forward  to  prove  the  note,  though  the  case  is  to  turn  upon  pay- 
ment, the  defendant  does  not  gain  the  right:  Brooks  v;  Barrett^ 
7  Pick.  100.  But  the  question  has  arisen  in  Massachusetts, 
upon  a  will,  and  it  has  been  repeatedly  decided  that  those  who 
were  to  prove  the  will  went  forward:  Buckminster  ei  oZ.  v.  Perry, 
4  Ifass.  598;  Phelps  et  al.  v.  Hartwdl  etal,,l  Id.  71;  Brooks  v. 
Barren,  7  Pick.  94.  I  can  not  doubt,  therefore,  that  this  point 
was  rightly  decided. 

But,  were  it. otherwise,  it  seems  not  to  be  a  ground  for  a  new 
trial.  It  is  a  matter  of  practice,  founded,  indeed,  upon  the 
principle,  that  he  who  takes  the  affirmative  assumes  the  burden 
of  proof;  yet,  where  there  are  several  issues,  or  the  burden  of 
proof  changes,  as  it  frequently  does,  in  the  course  of  the  trial, 
I  think  as  much  discretion  must  be  allowed  to  the  judge  as  in 
the  case  of  a  motion  for  a  continuance,  or  for  a  new  trial;  and 
that  a  mistake  here  is  no  more  ground  for  a  new  trial  than  in 
those  cases.  And  no  case  is  recollected  in  which  a  new  trial  was 
granted,  except  that  in  the  case  cited  of  Brooks  v.  Barrett,  it  is 
said  to  have  been  so  adjudged  in  Massachusetts.  However  it 
may  be  in  that  state,  I  know  of  no  rule  here  requiring  the  court 
to  grant  a  new  trial  on  that  account;  and  I  am  not  disposed  to 
establish  such  a  rule. 

2.  It  is  objected  to  the  decision  below,  that  as  the  executors 
had  accepted  the  trust  and  proved  the  will,  they  could  not  tes- 
tify, because  they  are  parties,  and  because  they  are  interested. 
As  to  the  first  objection,  the  rule  of  law  is,  that  the  parties  on 
the  record  can  not  be  witnesses.  But  are  the  executors  par- 
ties? They  have,  indeed,  been  cited  in  to  show  cause,  if  any 
they  have;  but  it  is  merely  that  they  may  come,  not  that  they 
musi.    But  they  do  not  appear  nor  plead;  they  have  left  the 
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defense  to  those  particularly  interested  in  establishing  the  will, 
the  society  of  Hadlyme.  Besides,  the  proceedings  in  cases  of 
this  kind  resemble  the  proceedings  in  chancery  rather  than 
those  in  a  court  of  law,  particularly  in  this  process  calling  upon 
all  interested  to  come  in  and  defend.  And  in  chancery 
it  is  well  settled  that  persons  who  are  defendants  on  the 
record,  if  they  haxe  no  interest,  may  be  witnesses:  NsUson  y. 
McDonaldf  6  Johns.  Oh.  204.  And  so  at  common  law,  an 
executor  haying  no  interest,  or  a  mere  trustee,  may  be  a  wit- 
ness: Sean  y.  Dillingham,  12  Mass.  860. 

It  is  said,  howeyer,  that  they  are  liable  to  costs.  If  they  are 
not  parties,  they  are  certainly  not  liable.  But  if  they  are  tech- 
nically parties,  I  do  not  see  how  they  should  be  liable  to  costs. 
In  Massachusetts,  it  seems,  they  are  made  liable  by  statute;  and, 
therefore,  they  are  not  witnesses.  But  in  this  state,  in  the  first 
place,  the  general  practice  has  been  not  to  tax  costs  against  aj)- 
pellees,  in  probate  cases,  where  the  judgment  is  reyersed.  Aside, 
howeyer,  from  that  practice,  these  executors,  being  merely  trus- 
tees, haying  no  personal  interest,  can,  upon  no  principle  of  law  or 
equity,  be  answerable  for  costs,  because  they  were  called  upon 
to  come  in  and  defend  the  will,  if  they  saw  cause,  when  they 
haye  seen  no  cause,  and  when  they  did  not  choose  to  come  in 
and  defend.  The  executors  haye  adopted  the  course  which 
seems,  after  the  case  of  Curtis  y.  Narthup,  Swift's  Et.  867,  to  be 
the  only  safe  one.  They  haye  left  the  heirs  and  deyisees,  the 
real  parties  in  interest,  to  carry  on  the  controyersy,  in  which 
they  alone  were  interested.  And  surely  they  can  not  carry  it 
on  at  the  expense  of  those  who  haye  no  manner  of  interest  in  it. 

It  is  said,  again,  that  they  haye  an  interest  in  establishing 
the  trust  fund;  otherwise,  they  neyer  can  be  paid  for  their  ser- 
yices;  and  the  aboye-mentioned  case  of  Ctartia  y.  Northup  is 
cited.  It  is  belieyed  that  that  case  does  not  establish  the  prop- 
osition it  is  brought  to  establish.  The  court  do,  indeed,  there 
say,  that  if  a  testator  giyes  all  his  estate  to  one,  and  makes 
another  his  executor,  and  an  heir  appeals  as  in  this  case,  the 
executor  is  not  bound  to  defend,  and  if  he  does  and  the  will  is 
adjudged  yoid,  he  must  lose  the  whole,  as  there  is  no  estate 
which  he  could  charge.  But  a  reason  is  giyen;  it  is  unjust  that 
he  should  defend  at  the  expense  of  the  deyisee,  who  had  no  in- 
terest in  it.  But  it  does  not  follow  that  the  expenses  he  has 
incurred,  or  the  services  which  he  has  rendered,  while  in  the  due 
performance  of  his  duty,  under  a  will  legally  proyed,  shall  not 
be  allowed  him^  as  well  as  the  debts  he  has  actually  paid. 
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While  he  acts  bona  fide  under  a  judgment  of  the  court  of  probate, 
he  acta  legally,  and  must  be  entitled  to  payment  of  his  expenses 
and  a  compensation  for  his  services:  Bradford  v.  Botidinot,  8 
Wash.  C.  G.  122.  In  the  case  of  Hayden  el  ux,  y,  Loomis, 
2  Root,  850,  the  executor  was  excluded;  but  the  case  is  so 
briefly  reported,  that  the  precise  point  does  not  appear.  In 
Eawiey  y.  Brown,  1  Boot,  494,  the  executor  declined  the  trust, 
and  his  wife  was  admitted  as  a  witness.  These  are  decisions  of 
the  superior  court.  In  England,  it  has  been  settled  ever  since 
the  time  of  Lord  Hale,  that  the  executor,  not  being  interested, 
may  be  a  witness:  Anon.  1  Mod.  107;  Lotoe  y.  Joliffe,  1  Bl.  865;' 
OoodliOe  t.  WeH/ard,  Dong.  141;  BetHson  et  al.  t.  Bromley,  12  East, 
250.  And  although  the  question  here  arises  in  a  different  fonn 
from  what  it  does  in  those  cases,  the  principle  is  the  same;  and 
in  my  opinion  the  executors  had  no  interest,  and  ought  not  to 
haTe  been  excluded  from  testifying. 

3.  The  next  general  question  is,  whether  the  declarations  of 
the  derisor,  made  about  the  time  of  executing  her  will,  tending 
to  show  that  she  was  unduly  influenced,  ought  to  have  been  ad- 
mitted in  eyidence.  If  it.  was  claimed  that  those  declarations 
were  part  of  theresyesto,  the  time  when  made  should  have  been 
precisely  stated;  about  the  time  is  quite  too  indefinite.  It 
ahoald  have  been  stated  to  be  at  the  time.  And  if  her  declara- 
tious  were  not  a  part  of  the  res  gesta,  I  know  not  upon  what 
principle  they  can  be  introduced  as  eyidence  of  facts.  Is  a  will 
or  deed,  yalid  upon  the  face  of  it,  to  be  destroyed  or  in  any 
way  affected  by  the  declarations  of  the  deyisor  or  grantor? 
Some  strong  authority  is  necessary  to  support  such  a  proposi- 
tion. In  the  case  of  a  deed  it  would  not  be  claimed.  A  will, 
to  be  sure,  is  ambulatory;  and  nothing  yests  during  the  life  of 
the  deyisor.  Still,  howeyer,  it  can  be  altered  or  reyoked  only 
in  a  legal  manner.  In  Nelson  y.  Oldfield,  2  Yem.  76,  eyidence 
of  what  the  testator  said  to  proye  duress  was  admitted,  but  no 
objection  appears  to  haye  been  made;  and  the  court  said  the 
legatee  had  her  probate,  and  might  make  what  use  she  could  of 
it»  but  a  court  of  chancery  would  not  aid  her.  In  Jackson  d. 
Cos  d  al.  y.  Knifen,  2  Johns.  31,  34  [3  Am.  Dec.  390]  Thomp- 
son, J.,  says:  "  To  permit  wills  to  be  defeated,  or  in  any  man- 
ner whateyer  impeached,  by  the  parol  declarations  of  the  testa- 
tor, appears  to  me  repugnant  to  the  yery  genius  and  spirit  of 
the  statute,  and  not  to  be  allowed."  And  in  SmUh  y.  Fbnner,  1 
Gal.  172,  it  was  held  that  the  declarations  before  and  at  the  ex- 
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ecution  of  the  will  were  admissible,  but  none  made  after,  un- 
less so  near  the  time  of  the  execution  as  to  be  a  part  of  the  rei 
gesta  or  necessarily  connected  with  it.  And  in  Stevens  v.  Van^ 
clevCy  4  Wash.  0.  0.  265,  Washington,  J.,  says:  "  The  declara- 
tions of  a  party  to  a  deed  or  will,  whether  previous  or  subee- 
quent  to  its  execution,  are  nothing  more  than  hearsay  evidence; 
and  nothing  could  be  more  dangerous  than  the  admission  of  it 
to  control  the  construction  of  the  instrument,  ox  to  support  or 
destroy  its  validity."  And  in  Pravia  v.  Rowe^  5  Bing.  436;  15 
Serg.  &  Lowb.  490,  where  written  declarations  of  the  devisor 
made  after  his  will  were  offered  in  evidence.  Best,  0.  J.,  said: 
''We  shall  not,  for  the  first  time,  establish  a  doctrine  which 
would  render  useless  the  precaution  of  making  a  will.  It  would 
be  contrary  to  the  first  principles  of  evidence." 

In  the  case  on  trial,  it  does  not  appear  whether  the  declara* 
tions  were  before  or  after  the  execution  of  the  will.  Of  course, 
it  is  not  necessary  to  determine  whether  there  is  any  real  dif- 
ference in  the  principle.  It  is  sufficient  to  say  that  if  there  is 
any,  the  fact  ought  to  be  shown  to  the  court  that  the  declara- 
tions were  made  before  the  execution  of  the  will,  or  the  party 
who  asks  for  a  new  trial  can  gain  no  benefit  from  that  fact. 

4.  Another  objection  is  to  the  charge  of  the  court.  The  joxy 
were  instructed,  that  if  the  devisor  knew  what  she  was  about; 
knew  the  consequence  of  what  she  was  doing;  if  she  had  suffi- 
cient capacity  to  make  any  contract,  she  might  make  a  valid 
wDl.  Upon  this  subject  there  may  be  some  difficulty  in  fixing 
a  standard.  The  question  for  the  jury  was  whether  the  devisor 
had  a  sound  and  disposing  mind.  Although  the  charge  may 
not  add  much  to  what  would  occur  to  the  minds  of  discreet  men, 
on  that  subject,  yet  if  no  improper  direction  has  been  given,  I 
think  there  should  be  no  new  trial. 

In  LamJbler  v.  Tryon,  7  Serg.  &  Bawle,  95,^  and  in  the  case 
cited  above  of  Stevens  v.  Vancleve,  the  court  say,  that  the  testa- 
tor may  not  have  sufficient  strength  of  mind  and  vigor  of  intel- 
lect to  make  and  digest  all  the  parts  of  a  contract,  and  yet  be 
competent  to  direct  the  distribution  of  his  property  by  wilL 
The  question,  says  Judge  Washington,  resolves  itself  into  this: 
Were  his  mind  and  memory  sufficiently  sound  to  enable  him  to 
know  and  understand  the  business  in  which  he  was  engaged  at 
the  time  when  he  executed  his  will  ?  4  Wash.  C.  C.  466, 467.  And 
in  Halhom  v.  Kingy  8  Mass.  371  [5  Am.  Dec.  106],  the  court 

said,  that  if  at  the  time  of  executing  the  will,  the  testatrix  had 
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Bofficieiit  dificretion  for  that  pnipose,  and  was  able  to  recollect 
the  particulars  which  she  had  dictated,  the  jury  might  find  her 
of  aoand  and  disposing  mind.  I  think,  therefore,  that  there  is 
no  ground  for  a  new  trial  as  it  regards  the  charge. 

5.  But  the  most  important  objection  is  the  omission  to  insert 
the  legacy  to  her  grandchildren  of  one  hundred  dollars  each* 
That  the  testatrix  directed  this;  that  she  supposed  it  was  done,  and 
that  it  was  not  done,  are  to  be  considered  as  proved,  for  the  pur- 
poses of  this  motion.  It  is  said  that  this  omission  makes  the 
will  void;  that  it  shows  it  was  not  her  will,  not  the  will  she 
meant  to  make.  Now,  if  a  mistake  in  drafting  a  will  makes  it 
void,  it  is  certainly  yezy  surprising  that  no  case  has  been  pro- 
duced from  an  English  or  American  book  in  support  of  the 
proposition,  although  the  various  decisions  relative  to  the  con- 
struction of  the  statute  of  frauds  would  fill  volumes.  It  can 
not  be  believed  bat  that  similar  mistakes  have  been  often  made. 
The  statute,  when  it  required  all  wills  to  be  in  writing,  signed 
by  testator  and  attested  by  witnesses,  certainly  intended  that 
the  evidence,  and  the  whole  evidence  of  the  disposition  of  prop- 
erty by  will,  should  be  the  will  itself;  that  the  evidence  of  the 
intent  of  the  devisor  should  be  derived  from  the  writing, 
signed  by  him  and  solemnly  attested;  otherwise,  innumerable 
would  be  the  cases  where  evidence  of  mistake  would  be  claimed 
and  proved.  To  use  the  language  of  Best,  0.  J.,  in  the  case 
before  cited,  some  witness  would  constantly  be  brought  forward 
to  set  aside  the  most  solemn  instrument:  5  Bing.  485. 

How  often  is  it,  that  the  words  used  by  the  scrivener  convey 
a  different  estate  from  what  the  testator  designed  I  Yet,  it  has 
always  been  decided  that  parol  testimony  could  not  be  admitted 
to  prove  that  the  devisor  meant  to  give  a  different  estate  from 
what  the  will  expressed:  Chappel  v.  Avery,  6  Conn.  34;  Farrer 
V.  Affrea,  5  Pick.  607.^  It  is,  says  Lord  Eenjon,  a  sacred  rule 
of  property  not  to  be  departed  from:  OoodtUle  d,  Richard" 
wn  V.  Mmanda,  7  T.  B.  635,  640;  Bicharda  v.  Dutch  et  al.,  8 
Haas.  506,  615.  And  if  it  is  settled  that  you  can  not,  by  parol 
proof,  alter  the  legal  import  of  the  terms  used  by  the  scrivenerp 
such  a  will  must  either  be  void,  or  convey  a  different  estate  from 
the  one  intended.  That  such  a  will  is  not  void,  is  proved  by  re-* 
peated  declarations  of  judges,  that  by  the  legal  constraction 
they  knew  that  the  intent  of  the  testator  was  frequently  violated: 
Dong.  763;  1  Brod.  &  Bing.  261,  n.;  Cowp.  660. 

If,  by  the  construction  given  to  the  words  used,  the  intent 
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may  be  defeated,  and  yet  the  will  remain  valid,  why  shall   not 
the  same  effect  follow  where  it  arises  from  an  omission  to  insert 
certain  words  which  were  intended?    In  neither  case  is  the  ef- 
fect of  the  will  exactly  what  the  testator  intended;  but  in  neither 
case  can  the  fact  be  ascertained  without  the  aid  of  parol  testi- 
mony, and  if  such  testimony  is  to  be  admitted,  we  do  away  part, 
at  least,  of  the  beneficial  effect  of  the  statute  of  frauds,  and 
leave  every  mil  exposed  to  litigation  on  a  claim  of  different  in- 
tent.   In  contracts,  mistakes  have,  indeed,  been  rectified  in  a 
court  of  chanceiy;  but  no  case  is  recollected  where  they  have 
been  holden  void  on  account  of  a  mistake.    In  Philips  v.  Chan^ 
herlain,  4  Yes.  jun.  51,  57,  where  an  intention  was  expressed  to 
give  a  legacy  to  the  Humane  Society,  but  no  sum  was  inserted, 
the  will  was  not  held  to  be  void.     And  it  would  seem,  that  in 
this  case,  if  any  remedy  existed,  it  would  be  one  that  would  not 
destroy  the  whole  will,  but  one  which  would  correct  the  mis- 
take, and  make  it  what  it  ought  to  be.    That  has  been  attempted 
in  a  recent  case,  and  it  was  decided  that  parol  testimony  could 
not  be  admitted  to  prove  the  mistake.    It  would  be  to  make  a 
will  by  witnesses,  and  not  by  writing;  to  make  a  will  anything: 
Avery  et  ux,  v.  Chappel  ^  oZ.,  6  Conn.  270,  275.    And  if  such 
evidence  can  not  be  admitted  in  chancery  to  prove  a  mistake  in 
a  will,  where  is  the  principle,  or  where  the  authority  that  such 
evidence  can  be  admitted  to  render  the  will  void  ?    Can  courts 
of  law  dispense  with  rules  of  evidence  more  readily  than  courts 
of  chancery  ?    Or,  is  the  obligation  imposed  upon  them  by  stat- 
ute less  imperative  ? 

The  general  rule  is,  that  courts  of  law  and  chanceiy  proceed 
upon  the  same  principle  as  to  admitting  parol  testimony;  and 
it  is  certainly  a  novel  idea  that  courts  of  chancery  are  less  lib- 
eral on  that  subject  than  courts  of  law.  I  think,  then,  it  fol- 
lows that  if  courts  of  chancery  can  not  admit  such  evidence  to 
prove  a  mistake  which  they  might  correct,  courts  of  law  can 
not  admit  it  to  prove  a  mistake  to  set  aside  the  will.  The 
danger  arising  from  the  nature  of  the  proof  is  the  same  in  both 
cases;  and  if  the  rules  of  law  would  allow  that  proof,  it  would 
be  more  congenial  to  principle,  and  more  likely  to  effectuate 
the  intent  of  the  devisor  to  correct  the  mistake  than  to  make 
void  the  whole  instrument.  And  if  the  former  can  not  be 
done,  much  less  can  the  latter. 

The  only  authority  cited  is  DaumhaU  v.  Calesby,  Moore,  356, 
referred  to  in  1  Swift's  Dig.  141,  and  in  Powell.  In  that  case 
it  appears  that  the  testator  directed  the  scrivener  to  give  an 
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estate  to  one  of  his  sons  for  life,  and  he  gave  it  in  fee.  The 
court  agreed  that  the  will  was  entirely  void,  it  not  being  the 
will  of  the  testator;  though  Fenner,  J.,  held  that  it  might  con- 
Tey  an  estate  for  life.  That  decision  was  made  under  the 
statute  of  Hen.  YIIl.,  when  a  laxity  was  allowed  with  respect 
to  wills^  which  produced  evils  that  gave  rise  to  the  statute  of 
frauds.  Under  the  first  statute  a  letter  was  held  to  be  a  writing 
within  the  statute:  Wea^a  case,  Moore,  177.  So  a  will  made  by 
a  lawyer  from  notes  taken  by  him  from  the  mouth  of  the  de- 
ceased was  held  good,  though  never  read  to  him:  Brown  v. 
SackvUle,  1  Dyer,  72,  a.  And  a  scrap  of  writing,  not  signed, 
sealed,  or  written  by  the  devisor,  if  established  by  one  witness, 
and  he  a  legatee  who  had  released  his  interest,  has  been  held 
good:  Stephens  v.  Oerrard,  1  Sid.  816.  But  this  solitary  case 
is  said  to  be  contradicted  in  Co.  Ent.  252. 

If,  however,  it  is  admitted  that  it  was  once  law,  it  vdll  no 
more  prove  that  such  ought  to  be  the  construction  of  our 
ttatute  regarding  devises  than  the  rules  of  the  feudal  system 
would  prove  the  doctrine  of  primogeniture  now  to  exist  in 
Connecticut.  And  the  fact  that  no  case  is  found  since  the 
statute  of  29  Car.  U.,  is  strong,  if  not  conclusive,  evidence 
that  such  has  not  been  the  construction.  I  am,  therefore,  of 
opinion  that  there  ought  not  to  be  a  new  trial. 

The  other  judges  were  of  the  same  opinion. 

New  trial  not  to  be  ^^nted. 


The  prineipal  case  w  a  leading  one  on  the  law  of  wills,  and  is  cited  as  tooh 
by  Bedfield  in  his  American  cases  upon  the  Law  of  Wills,  p.  174.    Also  in 
the  fourth  edition  of  his  work  on  the  Law  of  Wills,  it  is  cited  at  pages  81, 
42,  127,  256»  408»  500,  539,  544,  and  546,  in  support  of  the  different  points 
presented  and  determined  hy  the  court.    In  Connecticut  it  has  been  re- 
peatedly recognized  and  followed  as  a  correct  exposition  of  the  questions 
therein  determined.     In  SeoU  v.  Hullj  8  Conn.  303;  Knoa^s  appeal,  26  Id.  22; 
and  IVeetTs  appeal^  35  Id.  455,  the  rule  established  as  to  the  order  of  pro- 
oedure  upon  the  trial  of  a  cause  is  recognized  as  correct;  also  that  the  same 
is  a  discretionary  matter  to  be  determined  by  the  court.    In  MiddUioum  S» 
Bankr,  BcUes,  11  Id.  522,  the  principal  case  is  cited  to  show  that  a  mere 
trustee  is  not  such  a  party  to  the  record  as  renders  him  incompetent  as  a 
witness.    So  in  Leavenworth  v.  MardtaU,   19  Id.  416,  to  the  effect  that 
"  vhen  an  appeal  is  taken  by  an  heir  at  law,  from  a  decree  approving  a  will, 
the  controversy  ia  not  against  the  executors,  but  against  the  devisees  and 
legatees  who  may  claim  the  estate  under  the  will.    They  should  be  made  the 
defendants  and  brought  before  the  court "    So  in  Canfield  v.  Bosiwick,  22  Id. 
271,  to  the  point  that  on  a  successful  appeal  from  a  decree  of  the  probate 
court  distriboting  the  estate,  the  appellant  was  not  entitled  to  costs,  on  the 
groond  "that  an  appeal  from  probate  was  in  the  nature  of  a  writ  of  error. 


110  Corr  v.  Tbact.  [Conn. 

and,  in  ordinaxy  cases,  it  was  nnreasoDable  to  subject  a  party  to  costs  for  the 
error  of  the  judge. "  Also  in  DunhanC*  appeal,  27  Id.  198,  the  principal 
ease  is  relied  npon  to  show  that  the  testimony  of  profesmonal  men  is  admis- 
sible in  a  contested  case  of  insanity. 

In  St,  Leger^s  Appeal,  84  Id.  447,  Judge  Williams'  opinion,  that  "the 
real  question  to  be  tried  was  whether  there  was  a  valid  will,  and  this  ques- 
tion was  to  be  dedded  in  the  same  manner  as  if  it  had  not  been  decided  in 
the  court  of  probate,**  is  quoted  with  approval  In  RoehoeU  v.  Tiaylor,  40 
Id.  59,  the  rule  adopted  in  the  principal  case,  that  deolanitimis,  to  be  admis- 
sible as  evidence,  must  form  a  part  of  the  ru  geet^,  is  recognised  as  ooiveck 
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rs  OomnoxiouT,  268.] 

JuiMaoDiT  OF  ▲  Ck>V]tT  OF  COMPETENT  JuRiHDionoN  is  oonclusive  between 
the  same  parties,  in  another  suit,  as  to  such  facts  as  were  directly  put  in 
issue  and  determined  in  the  former  suit;  but  facts  found,  which  are  not 
necessary  to  uphold  the  former  judgment,  do  not  conclude  the  partiea. 

AoxHOWLSDOMSNT  OF  A  Dbbt  BY  ONE  JoiNT  Debtob  is  admissible  evidenoa 
against  all  to  remove  the  bar  of  the  statute  of  limitations,  but  the  same 
is  not  always,  under  all  circumstsnces,  sufficient  for  that  purpose. 

A88U1CP8IT  brought  by  E.  Coit,  surviving  partner  of  the  firm  of 
E.  &.  W.  Ooity  against  B.  Coit  and  E.  Tracy.  B.  Coit  suffered 
default.  Tracy  pleaded:  1.  Non-assumpsit;  2.  Non-assumpsit 
infra  sex  annoa.  Plaintiff,  in  support  of  his  action,  offered  in 
evidence  the  proceedings  of  the  superior  court,  on  a  bill  in 
chancery,  brought  by  Tracy  against  E.  Coit  and  B.  Coit,  filed 
subsequent  to  the  commencement  of  the  present  action.  The 
bill  alleged  that  in  1802,  B.  Coit  and  Tracy  were  indebted 
to  E.  &  W.  Coit,  in  the  sum  of  one  thousand  five  hundred  dol- 
lars, which  debt,  it  was  agreed  between  them,  that  B.  Coit 
should  pay,  and  that  he  did,  subsequent  to  said  agreement,  pay 
the  same.  That  the  present  action  was  brought  for  the  benefit 
and  at  the  instigation  of  B.  Coit,  with  an  understanding  that 
no  judgment  was  ever  to  be  enforced  against  him,  but  that  he  was 
to  have  whatever  might  be  recovered  against  Tracy.  E.  Colt's 
answer  to  the  bill  denied  that  B.  Coit  had  ever  paid  the  amount 
due  E.  &  W.  Coit,  but  claimed  that  the  same  was  still  unpaid 
and  due  to  him  as  the  surviving  member  of  the  firm  of  E.  & 
W.  Coit.  The  answer  also  denied  that  the  present  action  was 
prosecuted  for  the  benefit  of  B.  Coit.  The  latter^s  answer  to  the 
bill  denied  that  he  had  ever  agreed  to  pay  said  sum,  or  that  the 
same  had  ever  been  paid,  but  averred  that  he  was  willing  to  pay 
his  share  of  such  indebtedness  if  Tracy  would  pay  his  share.  He 
also  denied  that  the  present  action  was  prosecuted  for  his  benefit 
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The  piooeedings  also  showed  that  the  court  found  the  &ots  aa 
alleged  in  the  bill,  untrue,  and  those  in  the  answers  as  true,  and 
thereupon  dismissed  the  bill,  with  costs. 

Tracy  admitted,  that  in  June,  1827,  prior  to  the  commence* 
ment  of  this  action,  the  defendant,  B.  Colt,  acknowledged, 
by  parol,  that  the  debt  sought  to  be  recoYered  in  this  action 
had  ncTer  been  paid,  but  was  justly  due.  Tracy  also  admitted 
the  contracting  of  the  debt  sued  for,  but  claimed  that  in  1802, 
B.  Coit  had  agreed  to  pay  the  same,  and  that  subsequently  he 
did  pay  the  same;  and  he  offered  to  proTC  by  one  Thomas,  that 
B.  Ooit  bad  made  the  agreement  stated,  but  the  court,  upon 
objection,  rejected  the  testimony.  The  court  refused  to  charge 
the  jury  that  no  parol  declaration  or  admission  of  6.  Coit  could 
be  received  to  take  the  case  out  of  the  statute  of  limitations. 
The  court  also  refused  to  charge  the  jury,  that  if  such  declara- 
tions were  admissible,  and  the  jury  should  find  the  facts  as 
claimed  by  the  defendant,  Tracy,  respecting  the  circumstances 
under  whicb  such  declarations  had  been  made,  they  might  dis- 
regard the  same,  and  find  for  the  defendant,  Tracy,  on  the 
second  plea.  The  court  charged  the  jury  that  the  admissions 
of  B.  Coit  were  sufficient  to  take  the  case  out  of  the  statute  of 
limitations,  and  also  that  the  facts  in  controversy  had  been 
found  against  Tracy  by  the  superior  court  on  his  bill  in  chan- 
cery, and  that  the  same  was  conclusive  between  the  parties. 

The  jury  found  both  issues  for  the  plaintiff,  and  Tiacy  moved 
tor  a  new  trial. 

Ooddard  and  Law,  for  the  motion. 

H.  Strcng,  contra. 

DAoexfT,  J.  The  motion  states,  as  grounds  for  a  new  trial, 
the  rejection  of  S.  Thomas'  testimony;  the  opinion  of  the  judge 
delivered  to  the  jury,  that  so  far  as  the  facts  in  the  controversy 
in  this  suit  were  found  by  the  superior  court  on  the  bill  in  chan- 
cery, the  finding  was  conclusive  between  the  parties;  and  that 
the  acknowledgment  of  B.  Coit,  in  1827,  was  good  and  suffi- 
cient evidence  to  take  the  case  out  of  the  statute  of  limitations. 

1.  Was  the  testimony  of  Simeon  Thomas  properly  rejected  ? 
It  is  bore  to  be  observed  that  the  defendant  Tracy  never  denied 
that  the  debt  was  contracted  as  set  forth  in  the  plaintiff's  decla- 
ration. He  insisted  that  it  was  paid;  and  if  not  paid,  that  the 
plaintiff  was  barred  of  a  recovery  by  the  statute  of  limitations. 
In  proof  of  payment,  he  offered  the  witness  to  testify  that  B. 
Coit,  the  other  defendant,  had  agreed  with  him  to  pay  it,  and 
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that  he  had  in  fact  paid  it.  It  appears  that  the  defendant,  B. 
Ooit,  was  a  brother  of  the  plaintiff  and  his  deceased  partner; 
that  there  were,  and  for  a  long  time  had  been,  unsettled  ao* 
counts  between  them;  and  that  the  present  demand  against  B. 
Coit  and  E.  Tracy  had  been  of  upwards  of  twenty-five  years 
standing.  This  witness  was  offered  to  prove  that  B.  Ooit  had 
agi-eed  with  E.  Tracy  to  assume  the  payment  of  this  debt. 

In  the  view  I  take  of  this  case,  this  proof  was  correctly  re- 
jected ;  because  I  think  that  the  point  must  have  been  decided 
on  the  bill  in  chancery,  and  that  it  so  appears  on  the  decree. 
Why,  then,  should  the  defendant  be  permitted  to  draw  in  ques- 
tion that  fact  again?  1  Stark.  Ev.  191,  198;  Swift's  Ev.  10; 
Denison  v.  Hyde,  6  Conn.  608,  516;  HopldnB  v.  Lee,  6  Wheat. 
109.  Had  the  court  below  been  of  the  opinion  that  the  facts 
being  true,  as  stated  in  the  defendant's  answer,  the  plaintiff 
was  not  entitled  to  relief,  for  that  he  had  adequate  remedy  at 
law,  it  should  have  so  appeared.  It  now  appears  by  the  decree 
that  this  debt  had  not  been  paid. 

2.  It  is  again  insisted  by  the  defendant  that  the  opinion  of 
the  court  that  the  facts  found  by  the  decree  were  conoln8ive» 
was  incorrect.  And  so  I  think.  The  true  doctrine  is,  that 
facts  found  su£Scient  to  uphold  the  decree,  conclude  the  par- 
ties, and  nothing  else:  Holchbiss  v.  Nichols,  8  Day,  138. 

3.  The  great  question,  however,  in  this  case  is,  whether 
the  charge  to  the  jury  that  the  acknowledgment  of  B.  Coit 
was  good  and  sufficient  evidence  to  take  the  case  out  of 
the  statute,  under  the  circumstances  which  appear  on  this  mo- 
tion, was  correct.  The  doctrine  that  the  acknowledgment  of 
one  joint-debtor  will  take  a  case  out  of  the  statute  of  limita- 
tions has  been  sanctioned  in  Great  Britain,  and  by  this  court: 
Whitcomb  v.  Whiling,  Doug.  652;  Bound  ei  al.  v.  Lathrop,  4 
Conn.  336  [10  Am.  Dec.  147J.  So  the  admission  of  one  copart- 
ner, duriog  the  continuance  of  the  copartnership,  or  by  one 
joint-contractor,  in  relation  to  the  contract,  is  competent  proof 
against  all.  This  doctrine  rests  on  this  plain  principle,  that 
the  confession  of  a  party  in  interest  when  made  against  his 
interest  is  always  evidence;  and  as  his  interest  in  the  cases 
supposed  is  identical  with  that  of  the  other  copartner,  joint- 
obligor,  or  joint-contractor,  so  his  admissions  have  a  control- 
ling operation.  But  suppose  that  a  partnership  had  been  dis- 
solved twenty  years;  shall  one  of  the  partners,  who,  perhaps, 
is  insolvent,  by  his  acknowledgment  set  up  a  stale  demand 
against  his  solvent  partner?   Or,  as  was  attempted  to  be  shown 
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in  {his  ease,  shall  one  of  two  debtors  in  a  single  agency,  ended 
moie  tlian  twenty  years  since,  set  up  a  claim  where  his  interest 
IB  entirely  in  favor  of  its  being  enforced?  Shall  he  cause  a  suit 
to  be  brought,  and  agree  to  pay  all  costs,  and  then,  by  his  ad- 
misBions,  support  that  suit? 

But  it  is  said  the  declarations  of  the  party  to  the  record  are 
always  admissible:  Bauerman  et  oZ.  t.  Badenius,  7  T.  B.  663; 
BuUdey  et  oZ.  v.  London  ^  oZ.,  3  Conn.  76.  True;  but  here  the 
acknowledgment  was  holden  by  the  court  good  and  sufficient: 
See  Peck  ▼.  Boia/ord  et  al.,  7  Conn.  172  [18  Am.  Dec.  92].  It 
is  indeed  a  stubborn  rule  of  law  that  the  declarations  of  the 
party  are  admissible  evidence;  but  are  they  always  sufficient? 
In  the  case  last  cited  it  was  otherwise  decided  in  June,  1828. 

Even  in  the  case  of  partners,  an  acknowledgment  by  one 
partner,'  after  the  partnership  is  dissolved,  is  not  sufficient  to 
revive  a  debt  barred  by  the  statute  of  limitations:  Clementaon 
▼.  WiUiams,  8  Cranch,  72. 

It  appears  in  this  case  that  there  was  a  joint  agency,  oon- 
dneted  by  the  defendants,  and  ended  more  than  twenty  years 
before  the  confessions  of  B.  Colt.  It  also  appears  that  he  has 
procured  the  commencement  of  the  present  suit,  and,  in  some 
way,  no  matter  how,  promises  to  himself  an  advantage,  by  a 
recovery  against  the  defendant,  E.  Tracy.  To  declare  that 
acknowledgments  made  under  such  circumstances  shall  have 
the  effect  of  removing  the  bar  woidd  be  a  perversion  of  the 
principle  on  which  such  testimony  is  admitted. 

There  must,  therefore,  be  a  new  trial. 

The  other  judges  were  of  the  same  opinion. 
New  trial  to  be  granted. 

A  new  trial  having  been  granted  by  the  snpreme  court,  npon  the  refeuni  of 
the  principal  case  to  the  lower  court,  a  new  trial  was  had.  The  only  evi- 
dence addaoed  by  the  plaintiff  to  remove  the  bar  of  the  statate  of  limitatiom 
wae  the  admitrions  of  the  defendant,  K  Coit,  and  accordingly  the  court 
chaxged  the  Jmy,  in  conformity  with  the  opinion  of  the  anpreme  coart»  that 
■oefa  yiw»^—in««  wete  inanfficient  to  remove  the  bar  as  to  the  defendant, 
Traey.  A  verdict  was  returned  for  the  defendant,  Tracy,  and  plaintiff  moved 
for  a  new  trial  for  misdirection,  which  being  denied,  an  appeal  waa  taken  to 
the  aapreme  coort,  and  the  order  there  afiirmed:  9  Conn.  1.  The  principal 
case  la  a  leading  one  in  Connecticnt,  and  haa  been  repeatedly  affirmed  and 
followed  in  that  state.  It  is  cited  with  approval  in  the  following  cases  to 
show  that  the  judgment  of  a  coort  of  competent  Jurisdiction  is  oondnsive  as 
to  all  matten  directly  put  in  issue  and  determined,  and  nothing  else:  FcUt' 
moM  V.  BaeoH^  8  Coon.  426;  Kameiy  v.  SeofvU^  14  Id.  69;  and  Diekmaon  v. 
HageM^  31  Id.  423.  Also  by  Williams,  J.,  in  his  dissenting  opinion,  in 
HoUU^MB  V.  Beach,  10  Id.  242L  In  the  following  caaes,  on  the  Doint  that 
ijcDao.  Voim 
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^tniaainna  of  oifB  partner  ATo  admisible  as  eyidenoe,  although  made  after 
the  oo-partnership  has  been  dissolyed,  to  remoye  the  bar  of  the  statute  of 
limitations  as  against  his  copartner,  but  that  the  effect  of  snch  eyidenoe  is 
not  always  soffioient  to  remove  snch  bar:  AutCm  y.  Boglwiek,  9  Id.  501; 
Hoyi  y.  SturgeSf  28  Id.  540;  Bmell  y.  Adanu,  85  Id.  302;  see  Jliunmm  y. 
Wkkwire^  21  Id.  517;  also^  in  Olark  y.  Sigoumey,  17  Id.  51G,  where  the  ad- 
missions of  one  joint  maker  of  a  note  were  held  admissible  against  his  co- 
maker. In  F,  O.  T.  Co.  y.  Thorp^  13  Id.  179,  the  rale  established  in  the 
principal  esse,  as  to  the  admissibility  of  the  admissions  of  one  joint  debtor 
against  his  oo-debtor,  was  held  not  to  apply  to  admissions  made  by  a  stock- 
holder against  the  corporation,  but  the  same  were  held  inadmissible.  So  is 
Smith  y.  Vmoentf  15  Id.  11,  the  role  was  held  not  to  extend  to  admissiona 
made  by  a  defendant  in  ejectment,  who  was  the  tenant  of  his  co-defendant^ 
bnt  Boch  admissions  were  held  admissible  only  as  against  the  party  wi^Ving 
them.  In  Skmt  y.  Steotm^  12  Id.  226,  the  principal  case  is  cited  in  snppcct 
of  the  proposition  that  it  is  particularly  the  proyinoe  of  the  jniy  to  deisfw 
mine  questions  of  fact. 

PijnvxB's  PowxR  TO  Bivp^  liabilities  against  his  copartners,  after  the 
dissolntion  of  the  copartneiahip,  is  disonssed  at  length,  and  the  anthoritiea 
in  this  series  are  odileoted  and  reviewed  in  the  note  to  Ohatdtm  y.  O^plkaid^ 
t  Am.  Deo.  57ft. 
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C2  Blacoobd,  801.) 

CawMKABV  nr  ▲  Ijufli  of  a  lot  in  a  town  by  the  owner  of  the  Utter  that  the 
lanee  shall  have  the  ezoloaiTe  right  to  keep  a  itore  in  the  town  for  a 
pniod  of  ten  years  ii  not  binding  upon  perKma  leasing  other  lots  in  the 
nine  town  from  nioh  owner,  although  they  have  notioe  thereol 

CawwKAtm,  Whxv  Pxbsokai* — Such  a  covenant  is  personal;  it  does  not 
ran  with  the  land,  nor  does  it  create  any  lien  thereon,  l^^al  or  equitable; 
and  upon  a  breach  thereof,  the  leasee's  remedy  is  against  the  IcMor  for 
Dceaoh  of  oontraetb 

Bill  in  chancexy  for  an  injanction.  Ezror  to  the  Oibeon 
eizouii  oonzt.    The  facts  are  stated  in  the  opinion. 

EaU,  Dewey f  Law,  and  Judah,  for  plaintiff. 

Hawk,  contra. 

BxjusooBD,  J.  This  was  a  suit  in  chanoety.  The  complain- 
ant, Taylor,  iras  a  merchant  in  New  Harmony,  and  claimed  the 
exdnsive  right  to  Tend  merchandise  in  that  town  for  ten  years. 
He  complains  in  his  faill  that  he  had  been  interrupted  in  the 
enjoyment  of  this  exclnsive  privilege  by  the  defendants,  Owen, 
Bogers,  and  Moffiitt,  and  prays  an  injunction.  The  defend- 
ants, in  their,  answers,  deny  the  existence  of  the  right  claimed 
by  the  complainant.  The  facts  in  the  case  necessary  to  be 
noticed,  are  as  follows:  Owen,  one  of  the  defendants,  being  the 
owner  in  fee-simple  of  the  town  of  New  Harmony,  and  haying 
a  mercantile  establishment  there,  sold  the  whole  of  his  mer- 
chandise to  the  complainant,  leased  him  the  buildings  in  which 
the  business  had  been  canied  on,  and  agreed  in  the  lease  that 
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he  should  have  the  exclusive  right  of  keeping  a  store  in  the 
town  for  ten  years.  The  complainant  agreed  on  his  part  to  paj 
for  the  merchandise  within  a  certain  time;  and  also  to  pay  a 
certain  sum  for  the  privilege  contracted  for,  and  as  a  rent  for 
the  buildings.  After  the  complainant  had  taken  possession, 
and  had  been  trading  there  free  from  competition  for  seyeial 
months,  Owen  leased  another  house  and  lot  in  the  town  for 
three  years  to  Rogers,  one  of  the  other  defendants,  without  any 
restriction  as  to  trade,  except  that  he  should  not  sell  spirit- 
uous liquors.  Sogers  afterwards  underlet  a  part  of  this  house 
to  Moffatt,  the  other  defendant,  free  from  any  restriction;  and 
Moffatt  commenced  the  vending  of  merchandise  there.  Previ- 
ously to  the  date  of  his  lease,  Moffatt  had  notice  of  the  contract 
between  Owen  and  the  complainant;  and  Rogers  had  notice  of 
it  also,  before  Mo&tt  offered  his  goods  for  sale.  In  the  course 
of  the  proceedings,  some  depositions  were  suppressed  upon 
proof  of  the  deponents  being  interested;  and  a  motion  for  a 
continuance  and  to  take  further  depositions  was  overruled;  the 
court  not  being  informed  what  was  intended  to  be  proved.  The 
circuit  court  dismissed  the  bill. 

The  object  of  this  bill  is  to  obtain  a  perpetual  injunction 
against  MoffiEitt,  restraining  him  from  the  further  vending  of 
merchandise  in  New  Harmony.  The  claim  to  this  injunction  is 
founded  on  the  covenant  of  Owen,  that  the  complainant  should 
have,  for  ten  years,  the  exclusive  right  to  keep  a  store  in  that 
town.  The  objection  made  by  Moffatt  to  the  granting  of  thi^ 
injunction  against  him,  is  that  he  has  the  lawful  and  unre> 
stricted  possession,  for  a  term  of  years,  of  the  house  and  lot 
where  he  is  engaged  in  trade;  and  that  he  has  entered  into  no 
contract  with  any  person  not  to  vend  merchandise  there.  This 
objection  is  supported  by  the  facts  in  the  case,  and  it  is,  in  our 
opinion,  sufficient  to  prevent  the  injunction  prayed  for. 

The  idea  of  the  complainant,  that  the  covenant  in  question 
was  a  conveyance  to  him  of  the  exclusive  right  of  vending  mer* 
chandise  in  New  Harmony,  can  not  be  sustained.  Such  a  right 
of  the  proprietor  of  real  estate  to  carry  on  trade  upon  his 
premises,  can  not  be  made  the  subject  of  a  separate  conveyance 
so  as  to  prevent  the  subsequent  holder  of  the  property,  without 
his  own  agreement,  from  pursuing  his  lawful  business  there. 
This  covenant  between  Owen  and  Taylor  is  entirely  of  a  personal 
nature.  It  neither  runs  with  the  land  of  the  covenantor,  nor  doev 
it  create  auy  lien  thereon,  either  legal  or  equitable.  Had  the 
fee-simple  of  the  premises,  occupied  by  Moff&tt,  been  sold  and 
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conveyed  to  him  by  Owen,  it  appears  to  us  very  clear,  that  the 
purchaser's  title  coold  not  have  been  affected,  nor  his  rights 
sxising  from  ownership  diminished,  by  the  collateral  agreement 
alluded  to.  A  lessee  for  years  stands  in  the  same  situation,  in 
this  respect,  as  a  vendee;  and  if  the  covenant  before  us  would 
not  interfere  with  the  estate  of  the  one,  it  will  not  with  that  of 
the  other.  We  pat  out  of  view  the  question  of  notice  in  this 
case.  We  consider  the  mere  circumstance  of  a  lessee's  hav- 
ing notice  of  a  covenant  like  the  present,  to  be  of  no  more  con- 
sequence to  his  interest  in  the  premises,  than  his  knowledge  of 
the  lessor's  having  contracted  a  debt  would  be.  A  bona  fide 
vendee  or  lessee  of  real  property,  for  a  valuable  consideration, 
has  nothing  to  do  with  these  personal  contracts. 

Whilst  Owen  had  the  rightful  possession  of  the  whole  town, 
he  had,  of  course,  the  right  to  a  monopoly  of  the  business.  Tbin 
monopoly  he  had  it  in  his  power  to  permit  the  complainant  to 
enjoy,  by  not  selling  any  of  the  property  to  any  other  person,  nor 
leasing  any  of  it  without  inserting  in  the  leases  the  necessary 
restrictions.  In  the  case  before  us,  however,  Owen  has  thought 
proper  to  lease  one  of  his  houses  and  lots  in  the  town  to  Rogers, 
for  three  years,  without  restricting  him  as  to  the  vending  of 
merchandise;  and  Bogers  has  underlet  a  part  of  tbe  premises  to 
Moffatt,  without  any  restriction.  The  consequence  is,  that 
Mofhit  has  the  rightful  possession  of  the  part  of  the  house  he 
occupies;  and,  from  the  nature  of  the  estate,  he  has  the  right 
to  cany  on  there  any  lawful  business  he  chooses,  which  is  not 
prohibited  by  the  original  lease,  and  which  is  not  injurious  to 
the  premises.  Owen  himself,  who  is  the  owner  of  the  reversion, 
can  not  restrain  him  from  the  vending  of  merchandise  there; 
much  lees  can  Taylor,  the  complainant,  who  has  no  pretense 
to  any  interest  whatever  in  the  property.  If  the  covenant  be- 
tween Owen  and  Taylor,  respecting  the  exclusive  right  referred 
to,  be  valid,  as  to  which  we  give  no  opinion,  Taylor's  remedy  is 
by  a  suit  at  law  against  Owen  for  a  breach  of  contract. 

The  objection  made  to  these  proceedings,  on  the  ground  of 
sappreeaion  of  depositions,  and  of  refusal  to  continue  the  cause 
in  order  to  take  other  depositions,  can  not  be  supported.  The 
witnesses  whose  depositions  were  suppressed,  were  directly  in- 
terested, and  on  the  motion  for  a  continuance,  it  is  not  shown 
that  the  depositions  intended  to  be  taken  would  be  material  in 
the  cause. 

Per  Curiam.     The  decree  is  affirmed,  with  costs 
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State  t;.  Hioes. 

OnB  BKnro  Denied  when  it  oaght  to  be  gnatod,  is  error,  bat  not  e  eommrmK 
Shebov  HAToro  BaooQNiZBD  THE  Lboalitt  and  authority  of  an  exeeatkn 
by  acting  nnder  it,  can  not  afterwards  retain  the  money  oolleoted,  b»- 
canse  the  writ  was  ille^I  or  onaathorised  by  the  Judgment. 
Wbit  07  EzxounoK  hatiito  been  Issued  by  a  court  of  competent  jorisdiv 
tion,  an  error  or  irregolarity  in  the  rendition  of  the  judgment,  or  in  tlM 
previous  proceedings,  furnishes  no  ezense  to  the  officer  for  withholdiiiic 
the  money  collected  by  yirtue  of  the  writ^  but  the  same  should  be  paid 
to  the  execution  plaintiff  on  demand. 

Afpkal  from  the  Soott  oirouit  court.    The  faots  appear  from 
the  opinion. 

Stevens,  for  appellant. 

Thornton,  contra. 

Boom,  J.  This  record  presents  the  following  case:  In  the 
year  1827,  while  Hicks  was  sheriff  of  Scott  coontj,  an  action 
was  brought  against  him  and  his  snretieSy  on  his  ofRdal  bond, 
at  the  instance  of  Thomas  McCament,  and  for  his  benefit.  On 
the  nineteenth  of  July,  in  that  year,  judgment  was  rendered  for 
five  thousand  dollars,  the  penalty  of  the  bond;  and  damages 
were  assessed  in  favor  of  McCament,  to  the  amount  of  twenty- 
sii^  dollars  and  forty-seven  cents.  On  the  eleventh  of  December, 
in  the  same  year,  Richard  E.  Putney  sued  out  of  the  office  of 
the  clerk  of  the  Scott  circuit  court,  and  placed  in  the  hands  of 
Hicks,  an  execution  of  fieri  facias  against  Daniel  W.  Griffith 
and  his  sureties  on  a  replevin  bond  for  the  sum  of  one  hundred 
and  twenty-two  dollars  and  eighty-two  cents,  which  money 
Hicks  collected  on  said  execution,  and  refused  to  pay  over  to 
Putney,  the  execution  plaintiff,  on  request.  On  the  eighteenth 
of  Mafch,  1829,  Putney  sued  out,  in  the  name  of  the  state  of 
Indiana,  his  scire  facias  against  Hicks  and  his  sureties,  to  re- 
cover the  amount  collected  on  bis  execution,  under  the  provis- 
ions of  the  statute  of  1824.  The  defendants  craved  oyer  of  the 
judgment  or  replevin  bond  on  which  the  execution  issued,  and 
demurred  to  the  scire  facias.  The  demurrer  was  overruled. 
They  then  filed  two  pleas:  1.  That  there  was  not  any  record  of 
the  said  supposed  judgment  and  replevin  bond,  on  which  the 
said  execution  was  issued;  and,  2.  That  before  the  suing  out  of 
the  scire  facias^  the  plaintiff  had  instituted  a  proceeding  by  mo- 
tion, in  the  Scott  circuit  court,  against  the  defendant  Hicks  for 
the  same  demand;  which  proceeding  was  still  depending  and  un- 
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detennined.  There  was  a  demurrer  to  the  first  plea.  To  the 
second  the  plaintiff  replied  nvl  tiel  record,  on  which  issue  was 
joined^  and  judgment  on  that  issue  was  for  the  plaintiff.  The 
demurrer  to  the  first  plea  was  overruled,  and  judgment  renaered 
for  the  defendants;  and  to  reverse  that  judgment  is  the  object 
of  this  appeal. 

Two  special  errors  are  assigned:  1.  That  the  court  erred  in 
granting  oyer  of  the  judgment  or  replevin  bond;  and,  2.  That 
the  validity  of  the  judgment  or  replevin  bond  could  not  be  in- 
quired into  by  the  defendants  in  this  suit.    We  think  there  is 
nothing  in  the  ^nt  assignment.    To  deny  oyer  where  it  ought 
to  be  granted  is  error,  but  not  e  converso:  Tidd's  Pr.  680;  2  Ld. 
^  Baym.  970.    See,  also,  2  Salk.  497;  2  Str.  1186;  1  Wils.  16. 
The  second  assignment  rests  on  better  authority.    In  the  case 
of  Wakefidd  v.  LUhgow,  8  Masa  251,  it  was  decided  that  where 
a  sheriff  has  collected  money  on  an  execution,  he  is  bound  to 
pay  it  oyer  to  the  execution  plaintiff  on  demand.    Where  the 
writ  is  from  a  court  of  competent  jurisdiction,  an  error  or 
irregularity  in  the  rendition  of  the  judgment,  or  in  the  previous 
proceedings,  furnishes  no  excuse  to  the  officer  for  withholding 
the  money.    The  sheriff  recognized  the  legality  and  authority 
of  the  execution  by  acting  upon  it;  and  after  having  collected 
the  money,  it  is  not  for  him  to  say  that  the  writ  was  illegal  or 
unauthorized  by  the  judgment.    In  the  case  of  Smith  v.  Bowher, 
1  Haas.  81,  it  was  held  that  the  officer  is  not  holden  to  look  be- 
yond his  execution;  and,  whether  the  judgment  be  erroneous 
or  not,  is  a  question  with  which  he  has  nothing  to  do.     See, 
also.  The  People  v.  Waiers,  1  Johns.  Cas.  187.    The  judgment 
must  be  reversed. 

Per  Curiam.    The  judgment  is  reversed  with  costs.    Cause 
remanded,  etc. 


John  v.  Fabbiebs  and  Meohanios'  Bank. 

[3  BL40KV0SD,  887.J 

PLBAonro. — ^The  dissolution  of  a  corporation  is  a  matter  of  law,  arising  from 
bets;  and  the  facts  that  lead  to  the  legal  oonclosion  that  the  oorporation 
has  been  dissolTed,  most  be  averred  in  the  plea. 

Plba  that  ▲  Ck>aFOBATioN  has  forfeited  its  charter  by  misoaer  or  non-nser 
ol  its  franchise  is  not  good,  unless  it  expresses  that  such  forfeiture  has 
been  judicially  declared  at  the  instance  of  the  government. 

PldfisaoKT  NoTX  OivsN  to  a  company  as  a  corporation,  the  maker  is 
estopped  from  oontendiitg  that^  at  the  date  of  the  note,  the  company  was 
not  a  cocpofatmL 
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Affkal  from  ihe  Dearborn  oiroait  court    The  f aets  an  stated 

in  the  opinion. 

Dufm  and  OasiueU,  for  the  appellants. 
Stevens  and  Stapp^  contra. 

HoucANy  J.    The  president  and  directors  of  the  Farmers 
and  Mechanics'  Bank  of  Indiana  filed  their  declaration  in  debt 
against  John  and  Noble,  on  a  promissory  note,  for  two  hundred 
dollars,  dated  the  first  of  Jnly,  1826,  and  payable  to  the  presi- 
dent, etc.,  on  the  first  of  Joly,  1829,  at  the  office  of  discount 
and  deposit  of  the  said  president  and  directors  in  Lawrence- 
berg,  averring  a  demand  of  payment,  at  their  office  of  discount 
and  deposit  in  Lawrenceberg,  on  the  first  of  July,  1829,  and  a 
demand  of  the  makers  of  the  note  on  the  thirtieth  of  Augast, 
1829.    Breach,  that  the  defendants  had  not,  nor  had  either  of 
them  paid,  etc.    The  defendants  pleaded  in  abatement  that 
before  the  issuing  of  the  writ  in  this  case  the  said  presidcDt  and 
directors  of  the  Farmers  and  Mechanics'  Bank  of  Indiana  had 
ceased  to  be,  and  were  not  a  corporation  in  fact  at  the  time  the 
same  was  issued,  the  said  corporation  having  loug  before  that 
time  ceased  to  elect  their  officers  and  exercise  their  franchises 
at  the  times  and  in  the  manner  prescribed  by  their  charter. 
To  this  plea  there  was  a  general  demurrer,  which  the  cireoit 
court  sustained.    The  defendants  then  demurred  to  the  declara- 
tion, but  their  demurrer  was  overruled,  and  judgment  was  given 
for  the  plaintiffs.    The  defendants  appealed  to  this  court. 

In  support  of  the  plea  in  abatement,  the  appellauts  contend 
that  the  general  averment  in  the  plea,  that  the  president  and 
directors  had  ceased  to  be,  and  were  not  a  corporation  in  fact, 
being  admitted  by  the  demurrer,  forms  a  substantive  cause  of 
abatement,  without  any  reference  to  the  subsequent  averments 
in  the  plea;  that  it  includes  every  possible  way  in  which  a  cor- 
poration might  cease  to  exist,  except,  perhaps,  by  the  death  of 
all  of  its  members;  that  if,  when  this  action  was  commenced, 
the  president  and  directors  were  not  in  fact  a  corporation,  no 
matter  by  what  means  they  had  lost  their  corporate  existence, 
they  were  not  entitled  to  this  action;  and  that  if  this  general 
averment  is  to  be  taken  in  connection  with,  and  qualified  by  the 
subsequent  averments  in  the  plea,  still  the  averments  are  suffi- 
cient to  show  that  the  corporation  is  no  longer  in  existence;  that 
although,  in  general,  a  non-user  or  misuser  of  corporate 
powers,  for  a  short  time,  might  not,  when  presented  in  this  col- 
lateral way,  be  considered  sufficient  to  show  the  non-existence 
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of  the  ooiporation;  yet  that  a  long  neglect  to  elect  its  officers 
and  exercise  its  f  rancLises  might  be  taken  as  an  abandonment 
or  somnder  of  its  charter. 

The  first  member  of  this  argument  is  defeated  1^  the  clear 
distinction  that  exists  between  pleading  the  death  of  an  indi- 
vidual and  the  dissolution  of  a  corporotion.    In  the  case  of  an 
indiTidual,  it  is  sufficient  to  aver  his  death.    The  cause  or  man« 
ner  of  his  death  need  not  be  averred.    Not  so  with  a  corporate 
body  that  has  no  natural  existence,  but  which  exists  only  by 
operation  of  law.    The  death  of  an  individual  is  a  simple  fact; 
the  dissolution  of  a  corporation  is  a  matter  of  law,  arising  from 
facts;  and  the  facts  that  lead  to  the  legal  conclusion  that  the 
corporation  is  dissolved,  must  be  averred  in  the  plea.    The  gen- 
eral averment  in  this  plea  that  the  president  and  directors  had 
ceased  to  be,  and  were  not  a  corporation  in  fact  when  the  writ  was 
aned  oat,  would  not  constitute  a  good  plea.     To  give  it  a  legal 
form,  it  must  be  taken  in  connection  with  the  subsequent  aver- 
ments, which  give  the  reasons  for  the  general  conclusion  that 
they  have  ceased  to  exist  as  a  corporation.    Then,  the  validity 
of  this  plea  rests  upon  the  legal  conclusion  that  is  to  be  drawn 
from  the  fact  that  the  president  and  directors  had,  for  a  long 
time  before  the  writ  was  sued  out,  ceased  to  elect  their  officers, 
or  to  exercise  their  franchises  at  the  times  and  in  the  manner 
prescribed  1^  their  charter.     The  misuser  or  non-user  here 
pleaded  is  said  to  have  existed  for  a  long  time;  but  if  this  time 
had  no  other  limitation,  it  could  not  be  presumed  to  run  fur- 
ther back  than  the  date  of  the  note  on  which  the  action  is 
founded,  as  it  has  been  decided  that  the  appellants,  by  con- 
tracting with  the  appellees  as  a  corporation,  are  estopped  from 
saying  that  they  were  not  at  that  time  a  corporation:  The 
DulchesB  Cotton   Manufactory    Co.  v.  Davia^  14  Johns.  238  [7 
Am.  Dec.  459].     See,  also,  Eenriques  v.  The  Dutch  We«t  India 
Co.,  2  lid.  Baym.  1582;  Hughes  v.  The  Bank  of  Somenet,  5 
latt.  45.    But  time,  thus  generally  pleaded,  is  altogether  un- 
certain and  indefinite.    No  legal  construction  can  extend  the 
misuser  or  non-user  averred  in  this  plea  beyond  an  indefinite  or 
mere  point  of  time.    And  such  a  misuser  or  non-user  would  not 
be  sufficient  to  authorize  proceedings  for  a  seizure  of  the  corpo- 
rate franchises:  The  People  v.  Bunlde,  9  Johns.  147.     But  this 
plea  does  not  aver  an  absolute  non-user  of  the  franchises  at  any 
point  of  time,  but  a  neglect  to  exercise  them  at  the  times  and  in 
the  manner  prescribed  by  the  charter.    In  the  case  of  Slee  v. 
Bloom^  6  Johns.  Ch.  866,  as  reviewed  in  the  court  of  errors,  19 
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Johns.  466  [10  Am.  Dec.  273],  it  was  determined  that  a  neglect 
to  elect  the  corporate  ofBioers  for  several  years,  a  sale  of  all  ibe 
property  of  the  corporation,  and  an  evident  determination  not 
to  proceed  in  the  business  contemplated  by  their  charter, 
amounted  to  such  a  surrender  of  the  franchises  as  might  be 
taken  advantage  of  by  a  creditor.  But,  taking  this  plea  in  its 
fullest  extent,  it  shows  no  more  than  a  misuser  or  non-user  of 
the  franchises,  which  of  itself  has  never  been  considered  such  a 
dissolution  of  a  corporation  as  could  be  taken  advantage  of  in  a 
collateral  way.  If  it  amounts  to  a  forfeiture  of  the  corporate 
rights,  that  forfeiture  must  be  judicially  determined  and  de- 
clared at  the  instance  of  the  government  before  it  can  be 
pleaded  by  an  individual:  Tmstees  of  Vernon  v.  Hills,  6  Cow.  2S 
[16  Am.  Dec.  429].  See,  also,  the  above  cases  of  Slee  v.  Bloom 
and  Hughes  v.  T?ie  Bank  of  Somerset.  The  conclusion  is,  that 
the  plea  is  insu£Scient  to  abate  the  writ,  and  that  the  demurrer 
thereto  was  properly  sustained. 

The  appellants  contend  further  that  the  declaration  is  insuffi- 
cient to  maintain  the  action;  that  the  note  declared  on  was  en- 
titled, under  the  act  of  assembly,  to  three  days  of  grace,  in 
like  manner  as  an  inland  bill  of  exchange;  and  that  the  demand 
at  the  office  of  discount  and  deposit  in  Lawrenceburgh,  on  the 
day  of  payment  mentioned  in  the  note,  was  three  days  before 
the  true  day  of  payment;  and  that  the  demand  subsequently 
made  of  the  payees  personally  was  not  a  compliance  with  the 
law,  not  being  made  at  the  place  of  payment  mentioned  in  the 
contract.  On  examining  the  act  of  assembly  on  this  subject,  B. 
C.  1824,  p.  880,  and  the  decision  of  the  court  of  appeals  of 
Kentucky,  in  Slapp  v.  Anderson,  1  A.  E.  Marsh.  535,  on  a  sim- 
'lar  act,  we  are  of  opinion  that  the  note  is  not  embraced  in  the 
provisions  of  the  act,  and  is  not  entitled  to  days  of  grace.  Nor 
is  it  a  paper,  as  the  appellants  contend,  in  which  the  corpora- 
tion is  prohibited  by  its  charter  from  holding  an  interest  It 
does  not  purport  to  have  been  an  article  of  traffic;  nor  does  it 
appear  that  the  corporation  traded  for  it.  It  is  introduced  by 
the  president  and  directors  as  evidence  of  a  debt  due  to  them  by 
the  appellants;  and  there  is  nothing  in  that  clause  of  their  char- 
ter by  which  they  are  restrained  from  trading  in  anything  but 
bills  of  exchange,  etc.,  that  prohibits  them  from  taking  a  note, 
or  any  other  instrument  of  writing,  to  secure  the  payment  of  a 
debt.  In  the  case  of  The  Bank  of  the  United  States  v.  Norton,  3 
A.  K.  Marsh.  422,  it  was  decided  that  a  restraining  clause  in  the 
charter  of  the  bank  of  the  United  States,  similar  to  the  clause 
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pjider  consideration,  did  not  prohibit  that  bank  from  purchasing 
a  promissory  note,  and  receiring  it  by  assignment,  and  main- 
taining an  action  upon  it.  But  here  there  was  no  purchase  in 
any  sense  of  the  term.  The  note  is  only  evidence  of  a  promise 
to  pay  money,  presumed  to  be  due  from  the  payees,  which 
promise  was  susceptible  of  proof  by  other  evidence  if  the  note 
had  not  been  given. 

ScoiT,  J.,  was  absent. 

Per  Cnziam.    The  judgment  is  afBrmed,  with  two  per  cent 
damages  and  costs. 


Bbageenbidoe  V.  HoLLAim. 

( 3  BliAasvoBD,  877.] 

Oousn  OF  Equitt  will,  on  a  proper  case  being  made,  re-examine  aooonnts 
aefetled  by  the  probate  coort;  anch  aettlement  being  only  prbna/aeie  cor- 
rect and  not  oonclnnve. 

Tmuetem  cav  hot  Pdbcbasx  m  Teubt  Estats  so  as  to  make  a  profit  to 
himawlf  He  is  not  prohibited  from  purchasing,  but  if  he  does,  it  will  be 
for  the  benefit  of  the  eettui  que  tnut^  who  may,  within  a  reasonable  time, 
have  a  resale,  or  the  trnstee  may  be  held  to  his  purchase. 

Pkasov  HAvno  Chasob  of  the  property  of  another,  who  oonfonnds  the 
samo  with  his  own  so  that  it  can  not  be  disiingnished,  most  bear  aU  tha 
inconvenienoe  of  the  confosion,  and  is  liable  for  the  utmost  value  of  the 
property. 

Bill  in  chancery.  Error  to  the  Franklin  circuit  court.  The 
facts  appear  from  the  opinion. 

McKumey  and  CasweU^  for  plaintiff. 

Morris^  for  defendants. 

HoLMAH,  J.  The  heirs  of  Johh  Holland,  deceased,  filed  their 
bill  in  chancery,  stating  that  their  father  in  his  life-time,  about 
the  first  of  November,  1817,  purchased  of  Robert  and  Joseph 
Brackenridge  a  tract  of  land  for  the  sum  of  two  thousand  four 
hundred  and  ninety  dollars;  of  which  he  then  paid  six  hundred 
dollars  and  was  to  pay  the  balance  by  installments,  for  which 
be  executed  several  notes,  bearing  interest  from  the  date,  the 
last  payment  to  be  made  in  six  years;  that  their  father  died  in 
1818,  and  administration  of  his  estate  was  committed  to  Joseph 
Brackenridge  and  George  L.  Murdock;  that  the  administrators 
receiyed  large  sums  of  money  for  the  personal  property  and  for 
debts  due  to  the  decedent,  which,  with  the  annual  profits  of  the 
land,  would  have  enabled  them  to  pay  off  the  notes  for  the  pur- 
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chase  monej  of  the  land  as  thej  became  due;  there  bein^  no 
other  debts  of  any  considerable  amount  against  the  decedent; 
that  notwithstanding  this,  Brackenridge,  in  the  absence  of  Mnr- 
docky  filed  an  affidavit  in  the  probate  court  stating  that  the  per- 
sonal estate  was  insufficient  to  pay  the  debts»  and  thereby  pro- 
cured an^rder  of  the  probate  court,  in  June,  1819,  for  a  sale 
of  the  land;  that  he  made  no  return  of  his  proceedings  under 
said  order;  but,  from  a  deed  in  the  recorder's  office,  it  appears 
that  Bobert  and  Joseph  Brackenridge,  on   the  twentieth  of 
August,  1819,  conveyed  the  said  land  to  Piatt,  Grandon,  and 
Armstrong,  in  consideration  of  two  thousand  five  hundred  dol- 
lars; that,  by  the  records  of  the  probate  court  of  February, 
1823,  it  appears  that  the  administrators  made  a  settlement  of 
the  accounts  in  that  court;  and  in  the.  account  then  exhibited 
the  estate  is  credited  by  one  thousand  six  hundred  dollars  as 
the  price  of  the  land,  instead  of  the  sum  of  two  thousand 
five  hundred  dollars;  that  from  this  settlement  it  appears  that 
there  was  then  in  the  hands  of  the  administrators  the  sum  of 
two  hundred  and  nine  dollars  and  eighty-six  cents,  but  the  bill 
charges  that  this  settlement  did  not  embrace  the  moneys  re- 
ceived by  Murdoch,  and  was  not  a  correct  account  of  the  moneys 
received  by  Brackenridge.    The  bill  further  charges  that  Mur- 
dock  has  received  and  wasted  moneys  belonging  to  the  estate, 
to  the  amount  of  six  hundred  dollars;  and  states  that  in  1826 
Joseph  Brackenridge  died,  and  Bobert  Brackenridge  was  ap- 
pointed his  administrator.    Bobert  Brackenridge  and  Murdock 
are  made  defendants.    The  bill  prays  for  a  full  account  of  the 
administration;  and  that  the  estate  of  Joseph  Brackenridge,  in 
the  hands  of  Bobert  Brackenridge,  may  be  charged  with  the 
two  thousand  five  hundred  dollars  for  which  the  land  was  sold. 
Bobert  Brackenridge  pleaded,  in  bar  of  the  action,  the  settle 
ment  made  in  the  probate  court  by  Joseph  Brackenridge.    To 
this  plea  there  was  a  demurrer,  which  was  sustained  by  the  cir- 
cuit court.    He  then  answered,  and  his  answer  admits  the  sale 
of  the  land  to  Holland,  but  states  that  a  laige  quantity  of  per- 
sonal property  was  included  in  the  contract.    He  states  that  he 
does  not  know  the  value  of  the  personal  estate,  or  the  manner 
in  which  it  was  administered;  but  by  reference  to  the  account 
rendered  by  Joseph  Brackenridge  in  the  probate  court,  which  he 
believes  to  be  correct,  that  the  land  was  sold  by  virtue  of  the 
order  of  the  probate  court,  at  public  auction;  that  the  sale  was 
fair;  that  he  and  his  partner,  Joseph  Brackenridge,  became  the 
purchasers  at  the  sum  of  one  thousand  six  hundred  dollars,  which 
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he  avera  was  tlie  full  Tolue,  and  that  they  made  the  purchase  for 
ihemselTes,  and  not  for  the  benefit  of  the  heirs.  He  admits 
that  he  and  his  partner  sold  the  land  to  Piatt,  Grandon,  and 
Armstrong,  and  that  the  consideration  that  is  expressed  in  the 
deed  is  two  thousand  five  hundred  dollars;  but  he  says  that  that 
was  not  the  real  consideration,  as  the  land  was  exchanged  with 
other  real  property  for  a  lot  of  merchandise  estimated  at 
six  thousand  dollars,  and  that  he  does  not  believe  that 
it  would  haTB  sold  for  one  thousand  six  hundred  dollars  in  cash. 
Murdock  answered,  and  with  some  account  of  his  separate 
administration,  denies  taking  any  part  in  the  settlement  in  the 
probate  oourt,  stating  that  it  was  made  without  his  knowledge, 
and  that  he  had  no  hand  in  receiying  or  disbursing  any  part  of 
the  estate  set  forth  in  that  account.  He  denies  having  had  any 
concern  in  the  sale  of  the  land,  and  states  that  being  about  to 
leave  the  state,  his  co-administrator  expressed  an  opinion  that 
the  estate  was  perfectly  solvent,  and  that  he  was  willing  to  take 
back  the  land  in  discharge  of  the  debt  due  from  the  estate  to 
himself  and  partner,  and  that  during  his  absence  the  land  was 
sold. 

We  learn  from  the  depositions^  that  Holland,  when  he  pur- 
chased the  land,  received  with  it  of  B.  and  J.  Brackenridge,  about 
five  hundred  dollars'  worth  of  personal  property,  which  formed 
a  part  of  the  contract;  that  one  thousand  six  hundred  dollars 
was  a  high  price  for  the  land  at  the  time  it  was  purchased  by  J. 
and  B.  Brackenridge,  in  1819,  but  that  no  material  variation  had 
taken  place  in  the  value  of  the  land  between  the  years  1817, 
and  1819.  The  order  of  the  probate  court  shows  that  the  court 
fixed  the  terms  of  credit,  the  day  and  place  of  sale,  and  ordered 
their  clerk  to  make  out  advertisements,  etc.  The  auctioneer 
testifies  that  the  sale  was  public,  that  a  large  collection  of 
people  was  present,  that  the  land  was  cried  for  a  long  time, 
and  was  bid  off  by  John  Shanks  for  B.  and  J.  Brackenridge; 
Gkandon,  one  of  the  firm,  to  whom  B.  and  J.  Brackenridge  sold 
the  land,  states  that  it  was  purchased  by  them  with  other 
real  property,  in  a  contract  for  merchandise,  that  the  only 
reason  why  tiiej  purchased  the  land  was  that  they  had  a  large 
quantity  of  merchandise,  and  were  anxious  to  dispose  of  it. 
Murdoch's  deposition  was  taken,  in  which  he  makes  some 
eharges  against  his  co-administrator  of  moneys  not  accounted 
for,  and  repeats  the  statement  in  his  answer  that  his  co-admin* 
istrator  expressed  a  willingness  to  take  back  the  land  in  dis* 
chaige  of  the  debt  to  himsdf  and  partner.     On  the  final  hear- 
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ing  of  the  cause,  the  circuit  court  entered  a  decree  against 
Bobert  Brackenridge,  as  administrator  of  Joseph  Brackenridge. 
for  the  sum  of  five  hundred  and  sixty-nine  dollars  and  sixtj-two 
cents,  with  interest  from  the  twenty-fifth  of  February,  1823, 
amounting  in  all  to  eight  hundred  and  eight  dollars  and  eighty- 
six  cents,  to  be  levied  on  the  goods,  etc.,  of  his  intestate,  and  a 
decree  against  both  of  the  defendants  for  one  hundred  and  four 
dollars  and  twenty-five  cents,  principal  and  interest,  being  a 
sum  for  which  the  estate  of  Joseph  Brackeniidge  and  Murdock 
were  jointly  liable,  and  postponed  the  account  of  the  separate 
administration  of  Murdock,  for  further  consideration.  From 
this  decree  Brackenridge  alone  appealed  to  this  court. 

Two  leading  questions  are  presented  for  our  determination. 
The  first  regards  the  jurisdiction  of  a  court  of  chancery  to  in- 
quire into  a  settlement  of  an  administration  account  in  the 
probate  court.  The  second,  the  right  of  an  administrator  to 
purchase  land  which  he,  as  administrator,  is  authorized  to  selL 
The  first  has  been  settled  at  the  present  term  in  the  case  of 
JUen  V.  Clark,  It  is  there  determined  that  the  settlement  in 
the  probate  court  is  to  be  taken  as  prima  facie  correct,  but  ia 
not  conclusive;  that  on  a  proper  case  being  made,  the  account 
may  be  re-examined  in  a  court  of  chancery.  Here,  the  dis- 
position of  the  land  presents  a  case  that  more  particularly  re- 
quires the  interposition  of  a  court  of  chancery. 

The  second  question  seems  also  to  be  settled.  A  trustee,  no 
matter  how  or  from  whom  he  derives  his  authority,  can  not  pur- 
chase the  trust  estate  so  as  to  make  a  profit  to  himself.  There 
is  no  general  rule  that  he  shall  not  be  a  purchaser;  but  if  he  is, 
his  purchase  is  for  the  benefit  of  the  cestui  que  trust.  If  the 
trustee  to  sell  becomes  a  purchaser,  however  fair  the  transac- 
tion, it  is  subject  to  an  option  in  the  cestui  qui  trusty  if  he  comes 
in  a  reasonable  time,  to  have  a  resale:  Campbell  v.  Walker,  6 
Yes.  678.  If  it  is  ofiered  for  sale  a  second  time,  and  there  is  no 
advance  of  price,  the  trustee  is  held  to  his  purchase:  Lister  v. 
Lister,  6  Id.  631.  Where  the  sale  was  effected  through  the  me- 
dium of  a  trustee,  and  he  became  the  purchaser,  though  without 
fraud,  and  by  auction,  the  sale  was  set  aside;  the  circumstance 
of  its  having  been  by  auction  made  no  difference:  Sanderson  v. 
Walker,  13  Id.  600.  A  trustee  is  not  permitted  to  purchase 
a  mortgage  or  judgment  that  is  a  lien  on  the  trust  estate  for 
his  own  benefit:  Oreen  v.  Winter,  1  Johns.  Ch.  27  [7  Am.  Deo. 
475].  An  executor  acting  with  regard  to  the  testator's  property 
in  any  other  manner  than  the  trust  requires,  is  answerable  to 
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the  cestui  que  trust  for  anj  gain,  and  liable  for  any  loss:  Piety  y, 
Slace,  4  Yes.  620.  In  Uitryland,  an  administrator  or  executor 
can  not  purchase  at  his  own  sale,  and  the  confirmation  of  such 
purchase  in  the  orphans'  court  does  not  preclude  the  court  of 
chancery  from  setting  it  aside:  Oonway  r,  Chreen,  1  Har.  &  J. 
151.  In  North  Carolina^  an  executor  is  not  permitted  to  become 
a  purchaser  in  a  sale  made  by  him  as  executor,  notwithstanding 
such  sale  be  public,  necessaiy ,  fair,  and  for  a  full  price :  Byden  y. 
Janes,  1  Hawks,  497  [9  Am.  Dec.  660].  In  South  Carolina,  the 
same  principle  is  maintained  to  a  general  extent:  Perry  y.  Dixon, 
4  Desau.  604.  The  three  last  cases  are  given  on  the  authority  of 
3  Whart.  Am.  Dig.  276,  278.  The  case  of  Ouier  y.  EeUy,  2 
Binn.  294,  cited  by  the  counsel  for  the  appellant,  accords  in 
principle  with  these  decisions.  A  contraxy  doctrine  seems  to 
prevail  in  Yirginia;  bat  we  think  from  the  foregoing  cases,  and 
many  more  that  are  in  accordance  with  them,  that  the  purchase 
made  by  A.  and  J*  Brackenridge,  under  the  order  of  the  pro- 
bate court,  must  be  considered  as  made  for  the  benefit  of  the 
heirs.  The  circumstances  of  the  time,  place,  terms  of  credit, 
and  manner  of  giving  notice  of  the  sale^  being  regulated  by  the 
probate  court,  does  not  materially  change  the  case,  as  much 
was  still  left  in  the  power  of  the  administrator;  and  he  might 
have  exerted  an  influence  on  the  sale  that  lies  beyond  the  ordi- 
nary means  of  detection.  The  object  of  the  rule  is  to  banish  from 
his  mind  all  thought  of  speculating  on  the  trust  estate.  A 
method  is  suggested  in  the  books,  whereby  he  might  legally  be- 
come a  purchaser.  If  the  land  was  publicly  exposed  to  sale, 
and  he  was  willing  to  go  beyond  the  highest  bid,  he  might  post- 
pone the  sale,  file  a  bill,  or  report  the  fact  to  the  court  from 
whence  he  derived  his  authority;  showing  the  amount  of  the 
highest  bid,  and  that  he  was  willing  to  give  more.  The  court 
might  order  that  he  should  have  the  land:  Davoue  v.  Fanning, 
2  Johns.  Ch.  261;  OampbeU  v.  Walker,  5  Yes.  678. 

This  case  is  not  altered,  in  principle,  by  Bobert  Brackenridge 
uniting  with  the  administrator  in  the  purchase,  nor  by  the  land 
being  bid  off  for  them  by  Shanks;  for  the  rule  extends  to  a  pur- 
chase made  by  a  trustee  for  another  person:  Ex  parte  Bennett, 
10  Yes.  881;  and  to  a  purchase  made  by  a  third  person  for  the 
wife  of  the  trustee:  Davoue  y.  Fanning,  2  Johns.  Ch.  252.  In 
this  last  case,  the  executor  was  authorized  to  sell  lands  to  raise 
l^acies  for  the  testator's  children,  of  whom  the  wife  of  the  exe- 
mitor  was  one.  The  executor  and  his  wife  authorized  a  third 
person  to  purchase  in  trust  for  the  wife.     After  the  purchase, 
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large  improvemeuts  were  made  on  the  land.  Chancellor  Kent, 
after  reviewing  a  long  train  of  aniform  decisions  on  the  subject, 
ordered  a  resale;  the  land  to  be  set  ap  at  a  sum  which  indaded 
the  price  of  the  former  purchase,  and  the  value  of  the  improve- 
ments; and  if  it  would  not  sell  for  more,  the  purchase  to  stand, 
but  if  it  sold  for  more,  the  former  sale  to  be  vacated.  The  rule 
mentioned  in  some  of  these  cases,  that  the  cestui  que  trust  must 
apply  in  a  reasonable  time  to  have  a  resale,  or  the  purchase  will 
be  considered  valid,  does  not  apply  in  this  case.  Most  of  the 
heirs  are  still  minors,  whose  interest  is  seldom  affected  by  lapse 
of  time;  besides,  the  sale  of  the  land  by  B.  and  J.  Brackenridge 
to  Piatt,  Grandon,  and  Armstrong,  in  less  than  two  months  af- 
ter the  purchase,  and  before  any  report  was  made  of  the  pro- 
ceedings under  the  order  of  sale,  precluded  the  heirs  from  de- 
manding a  resale.  In  such  a  case  the  rule  is,  that  the  trustee 
shall  account  for  all  the  profits  he  has  made.  One  of  several 
trustees  having  purchased  the  trust  property,  and  afterwards 
sold  it  at  a  profit,  was  decreed  to  account  for  that  profit:  Wkkh- 
cote  V.  Lawrence,  8  Yes.  740.  In  BandaU  v.  ErringUm,  10  Id.  422, 
there  was  a  fair  sale,  and  the  trustee  purchased  at  auction  for  a 
full  price;  yet,  as  he  had  sold  a  part  at  some  profit,  the  court 
opened  the  sale,  at  the  instance  of  the  cestui  que  trust,  as  to  the 
parts  unsold,  and  compelled  the  trustee  to  account  for  the  prof- 
its on  the  parts  he  had  sold.  An  executrix  suffered  land,  of 
which  the  testator  died  seised,  to  be  sold  under  a  mortgage,  and 
became  the  purchaser  in  her  own  right,  and  afterwards  sold  it; 
and  she  was  held  accountable  to  the  heirs  for  the  proceeds  of 
the  sale:  Evertson  v.  Tbppen,  5  Johns.  Ch.  497. 

The  most  serious  difficulty  in  this  case,  is  to  determine  the 
amount  of  profits  made  by  B.  and  J.  Brackenridge  in  seUing 
this  land  to  Piatt,  Grandon,  and  Armstrong.  The  considera- 
tion in  the  deed  is  two  thousand  five  hundred  dollars,  which  is 
nine  hundred  dollars  more  than  the  price  of  the  first  sale; 
but  the  land  was  exchanged  with  other  property,  for  a  lot  of 
merchandise.  This  difficulty,  however,  arises  from  the  act  of 
the  administrator,  and  he  is  chargeable  with  all  the  incon- 
veniences that  have  resulted  from  that  act.  The  rule,  both 
in  law  and  equity,  is,  that  if  a  person,  having  charge  of  the 
property  of  another,  so  confounds  it  with  his  own,  that  it  can 
not  be  distinguished,  he  must  bear  all  the  inconvenience  of  the 
confusion.  If  it  be  a  case  of  damages,  damages  will  be  given 
against  him  to  the  utmost  value  of  the  articles:  Lupton  v.  While, 
15  Yes.  432;  Eart  v.  Ten  Eyck,  2  Johns.  Ch.  62;  Armory  v.  De- 
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ifie^  1  Sir.  505.     This  rule,  applied  in  all  its  striotness, 
woald  charge  the  administrator  with  the  nominal  amount  stated 
in  the  deed  as  the  consideration  of  the  conveyance,  unless  he 
oonld  show  the  consideration  was  a  less  sum.    And  although 
that  sum  was  received  in  merchandise,  the  case  would  not  be 
altered,  unless  it  was  clearly  shown  that  there  was  a  difference 
between  that  amount  in  merchandise  and  in  cash,  and  what 
that  difference  was.    There  are  some  other  facts  in  the  case  that 
haye  a  remote  bearing  on  this  question.    A  short  time  before 
the  sale  of  this  land  by  the  administrator,  he  expressed  to  his 
co-administrator  a  willingness  to  take  back  the  land  in  dis- 
charge of  the  original  purchase-money,  which  then  amounted 
to  near  two  thousand  dollars,  which  would  hf\yo  allowed  the 
estate  of  Holland  nearly  four  hundred  dollars  more  than  he  has 
aeeonnted  for.    This  land  was  purchased  by  Holland  of  B. 
and  J.  Brackenridge,  in  1817,  for  one  thousand  nine  hundred 
and  ninety  dollars,  allowing  five  hundred  dollars  as  the  price  of 
the  personal  property,  and  supposing  five  hundred  dollars  of 
the  money  advanced  by  Holland  were  to  pay  for  the  personal 
property.    Then  one  hundred  dollars  were  advanced  for  the 
land.     For  the  balance  a  credit  was  given,  but  it  bore  interest 
from  the  time  of  the  purchase.    Then,  at  the  time  of  the  ad- 
ministration sale,  the  amount  due  for  principle  and  interest, 
together  with  the  sum  advanced,  was  but  a  little  short  of  two 
thousand  two  hundred  dollars;  which  was  the  sum  that  the 
heirs  of  Holland  might  be  said  to  be  paying,  and  B.  and  J. 
Brackenridge  receiving  for  the  land,  at  the  time  they  bid  it  off 
at  one  thousand  six  hundred  dollars,  and  at  the  time  they  sold 
it,  as  they  say,  for  the  nominal  consideration  of  two  thousand 
five  hundred  dollars;  and  we  learn  that  no  material  variation 
in  the  price  of  the  land  had  taken  place  between  the  time  when 
Holland  purchased,  and  the  time  of  the  sale  to  Piatt,  Grandon, 
and  Armstrong.    We  mention  these  circumstances  not  as  pre- 
senting any  definite  criterion  of  the  profit  made  by  the  adminis- 
trator, but  to  show  that  he  has  but  little  reason  to  complain  of 
the  decree  of  the  circuit  court. 

There  is  so  much  obscurity  in  the  accounts  of  both  the  ad- 
ministrators, as  to  their  separate  and  joint  administration,  that 
we  are  not  able  to  discover  the  precise  data  upon  which  the  cir- 
cuit court  predicated  its  decree;  but  this  is  unimportant,  as  we 
are  fully  satisfied  that  the  separate  decree  against  Brackenridge 
from  which  alone  it  is  presumed  he  appealed,  is  authorized  by 
the  facts  in  the  case,  and  must  be  affirmed. 

Am.  Dbo.  Tol. 
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Per  Cariam.  The  decree  is  a£Brmed,  with  two  par  cent,  cbun* 
ages  and  costs. 

A  tnutee  can  not  poiehase  st  his  own  tale,  and  if  he  do«s  pnrohssn,  the 
nme  will  inore  to  the  benefit  of  the  eeatol  que  trtui:  Dormif  ▼.  Done$^  6 
Am.  Dec.  606;  Shukuk  ▼.  Harding,  7  Id.  669;  DaiHiY.  Bimpaim,  9  Id.  HOa 

See  Bratuum  ▼.  Oliver,  19  Am.  Deo.  37»  where  an  adminiitnitrix  pognheaed 
at  her  own  aale,  and  the  same  was  held  prima  fade  ▼alid»  it  appearing  thaS 
the  aale  was  pablio,  and  there  had  been  no  nnfaimeM  in  the  aame.  In  the 
note  to  the  latter  case,  it  is  stated  to  be  Teiy  nnusnal  in  its  character,  and  is 
hardly  sustainable,  either  upon  prineiple  or  antiiority:  See  Vam  Dffk^  ▼. 
JokM,  12  Am.  Deo.  86»  note;  Freeman  on  Void  Jndioial  Salsa^  see.  tt 
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Om  wmo  BaoomoErDa  Avothxr,  to  whom  goods  aro  aold  on  oredit  on  ikt 
flaiiii  of  moh  reoommeDdAtioii,  may,  on  the  hitter's  failore  to  pay  for  the 
tttiolss^  disehsise  the  obligation,  and  maintain  assumpsit  aaunst  ^^—t 
for  moiiey  hud  oat  and  expended. 

tBAT   TBB   JUBT   DOBBOAftDSD  BbBOVIOUS  iMSEBUOnOHIi  IS  BOt   grOOad 

for  a  new  triaL 


The  opinion  staies  the 
OfiUenden,  for  the  appellant. 
MmhaU,  contra. 

By  Ck>iirt,  UxnnwooD,  J.  The  appellant's  intestate,  in  his 
life-tinie,  porchased  a  quantity  of  drags  and  medicines  in  Phil* 
•dalphia,  for  the  appellee  and  defendant  in  the  dxooit  ooort 

It  appears  from  a  letter  of  the  defendant,  directed  to  the  intes* 
tate,  that  there  was  monejr  owing  to  the  defendant,  in  Culpepper 
eoonty,  Yiiginia,  and  whidi  the  defendant  contemplated  shonld 
be  ccdlected  by  the  intestate,  and  laid  out  in  the  purchase  of 
the  drugs  and  medicines  for  the  defendant.  The  letter,  antic- 
ipating a  possible  failore  in  getting  the  money,  says:  "  But  if 
you  should  not  collect  the  money,  and  can  be  assured  of  it  this 
fall,  you  can  make  the  purchase  and  I  will  (if  Proyidence  pleases) 
go  in  this  fall  late,  collect  the  money,  and  fill  the  engagement; 
otherwise,  you,  if  agreeable,  can  recommend  me  to  the  most 
approTcd  apothecary,  for  honesty  and  integrity,  making  this 
arrangement,  that  as  fast  as  the  medicine  can  be  cashed  it  shall 
be  transmitted  to  him.'' 
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It  is  obvioas,  from  the  foregoing  extract,  that  the  defeDdant 
expected  the  plaintiflf's  intestate  to  obtain  for  him  a  stock  of 
drags  and  medicines,  whether  the  money  was  collected  iu  Col- 
pepper  or  not.  It  is  equally  clear,  from  the  request  that  th« 
intestate  should  recommend  the  defendant  to  an  apothecary, 
that  such  recommendation  might  amount  to  a  guarantee  to  pay, 
or  secure  the  payment  of  the  amount  of  the  debt  oontracied,  foi 
the  medicine,  which  the  intestate  should  purchase  for  the  de» 
fendant.  Drugs  and  medicines  were  purchased  on  credit,  for 
the  defendant,  to  the  value  of  six  hundred  dollars,  according 
to  the  apothecary's  bill,  which  was  made  out  in  the  name  of  the 
defendant,  as  though  the  sale  had  been  made  directly  to  him. 
The  defendant  received  the  drugs  and  medicines  from  the 
plaintiff's  intestate,  and  vended  some  of  them  at  a  large  profit, 
and  made  use  of  the  rest  as  a  physician,  in  the  course  of  his 
practice.  The  plaintiff's  intestate  paid  for  them  to  the  apoth- 
ecary, in  Philadelphia;  and  having  died,  his  personal  represexk- 
tative  instituted  an  action  of  assumpsit,  against  the  defendant, 
for  money  lent  and  advanced,  laid  out  and  expended,  to  hia 
use,  and  at  his  request,  by  the  intestate. 

Upon  the  trial,  all  the  foregoing  facts  were  proved.  The 
evidence  having  been  concluded,  the  defendant  moved  the  court 
to  instruct  the  jury  to  find  as  in  case  of  a  nonsuit.  The  court 
gave  the  instruction,  upon  the  ground  that  the  plaintiff's  intes- 
tate had  no  authority  from  the  defendant  to  pay  the  apothecary; 
that  the  plaintiff's  intestate  was  not  bound  to  the  apothecaxy, 
and  that  the  intestate  had  acted  in  the  character  of  a  volunteer. 

The  jury,  penetrated  by  a  sense  of  the  injustice  likely  to  re- 
sult, rejected  and  disregarded  the  instructions  of  the  court,  and 
found  a  verdict  for  the  plaintiff.  A  motion  was  made  for  a  new 
trial,  and  a  new  trial  wds  granted  by  the  court.  The  plaintiff 
filed  exceptions  to  the  opinions  of  the  court,  in  giving  the  in- 
struction to  find  as  in  case  of  a  nonsuit,  and  in  awarding  a  new 
trial. 

We  are  of  opinion  that  the  court  erred  in  giving  the  instruc- 
tion to  the  juiy.  The  facts  proved  were  such  as  might  well 
warrant  the  jury  in  coming  to  the  conclusion  that  the  plaintiff's 
intestate  was  bound  to  pay  the  apothecary  for  the  medicines. 
The  defendant's  letter  proves  that  he  was  a  stranger  in  Phila- 
delphia. If  not,  why  ask  a  recommendation  ?  The  presump- 
tion is  violent,  that  the  medicines  were  purchased  on  the  credit 
of  the  intestate,  or  on  faith  in  his  recommendation. 

Under  such  circumstances,  upon  the  default  of  the  defendant 
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upon  his  failare  to  comply  with  the  premises  contained  in  his 
letter,  we  think  the  plaintiff's  intestate  was  warranted  by  prin- 
dples  of  law  to  discharge  the  debt  which  had  been  contracted 
for  the  medicines,  and  which  ought  to  haye  been  paid  by  the 
defendant;  and  then  to  look  to  the  defendant  for  remnneration. 
The  intestate  was  not  a  mere  volunteer  in  the  business;  on  the 
eontraijy  he  was  duly  enlisted  and  taken  into  this  service  in  its 
commencement  by  the  defendant;  and  shall  he,  after  he  has 
used  the  intestate  for  his  benefit,  so  far  as  to  get  possession  of 
the  drags  and  medicines,  then  be  permitted  to  protest  against 
the  intestate,  going  on  to  secure  and  redeem  his  own  credit 
and  character,  pledged  by  his  recommendation  of  the  defendant 
as  a  man  of  trustworthy  reputation?  We  think  every  principle 
of  moral  honesty  revolts  at  such  conduct  to  a  friend;  and  we 
are  of  opinion  that  the  law  is  in  unison  with  morality  in  such 


The  evidence  conduces  to  prove  that  the  plaintiff's  intestate 
had  incurred  a  legal  obligation,  for  the  benefit  of  the  defendant, 
and  at  his  instance.  The  discharge  of  such  an  obligation,  by 
paying  the  money,  is  a  good  foundation  upon  which  to  support 
a  count  in  assumpsit,  for  money  laid  out  and  expended  for  his 
Qse  and  at  his  request.  Every  view  which  we  have  taken  leads 
to  the  conclusion  that  the  plaintiffs'  intestate  was  not  a  mere 
volunteer;  and,  therefore,  the  court  eired  in  giving  the  instruc- 
tion to  find  as  in  case  of  a  nonsuit.  The  verdict  of  the  jury 
was  therefore  correct,  and  ought  not  to  have  been  set  aside  for 
the  purpose  of  granting  a  new  trial.  The  jury  should  conform 
to  the  instructions  of  the  court  upon  matters  of  law;  but  if  it 
appears  to  this  tribunal  that  the  instructions  were  erroneous,  we 
will  not  disregard  a  finding,  contraiy  to  such  erroneous  instruc- 
tions. Such  finding  will  be  sufficient  to  justify  a  final  judg- 
ment. The  foregoing  view  of  the  case  relieves  us  from  an  in- 
vestigation of  the  proceedings  had  subsequent  to  the  granting 
the  new  trial,  further  than  to  remark  that  the  whole  of  those 
proceedings  should  be  disregarded,  because  the  court  erred  in 
granting  the  new  trial. 

Wherefore,  the  judgment  of  the  circuit  court  in  behalf  of  the 
defendant  is  reversed  and  set  aside,  and  the  cause  remanded, 
with  directions  to  enter  judgment  upon  the  verdict  in  behalf  of 
the  plaintiff 

The  appellant  must  recover  her  costs. 


JuET,  Whsthxb  Boukd  bt  Bbboitious  iNSTBUcnoNS.  —  The  cardinal 
Ifriaeipk  of  iury  trial,  that  the  inron  are  to  asoertain  the  £aots  and  the  judge 
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to  determine  the  law,  is  not  departed  from  where  the  judge  miatakenlj  inter- 
prets the  law.  If  the  jury,  acting  according  to  their  duty,  receive  the  law  as 
given  to  them  by  the  judge,  the  remedy  of  the  party  against  whom  the  ▼ar- 
dict  is  found  by  reason  of  the  adoption  of  the  erroneous  instruction,  is  by  a 
resort  to  a  superior  tribunal  If  the  jury,  refusing  to  follow  the  instractiona. 
finds  contrary  to  them,  the  party  aggrieved  has  a  relief  in  the  setting  aside  of 
the  verdict,  where  the  judge  has  correctly  laid  down  the  law.  But  in  some 
instances,  the  law  has  not  been  correctly  laid  down,  the  instructiona  to  the 
jury  have  been  erroneous,  and  they,  acting  upon  their  own  conoeptionB  of 
justice  in  the  premises,  have  flatly  ignored  these  instructions,  and  have  re- 
turned their  verdict  in  opposition  to  them.  It  is  under  such  circumstanoes 
that  the  question  presents  itself,  whether  the  jury  are  bound  by  the  erroneona 
instructiona  The  conduct  of  the  jury  has  given  rise  to  this  state  of  facts: 
the  party  who,  under  a  correct  view  of  the  law,  is  entitled  to  a  verdict,  has 
received  a  verdict,  while  the  party  in  whose  favor  the  judge  erroneoualy 
charged,  is  deprived  of  a  verdict  by  reason  of  the  jury's  taking  the  law  into 
their  own  hands. 

The  determination  of  the  question  above  propounded,  is  generally  arrived 
at  on  the  motion  for  a  new  trial,  made  by  him  in  whose  favor  the  law  was  in- 
terpreted, but  against  whom  the  jury  returned  their  finding.  In  such  motiOB, 
the  court  is  placed  in  this  dilemma,  either  to  set  aside  a  verdict  which  is  in 
accordance  with  justice  and  the  law,  and  which  would  again  be  found  on  the 
new  trial,  should  the  jury  be  properly  instructed,  or  to  sustain  the  verdict 
against  the  direction  of  the  judge.  The  course  adopted  is  in  harmony  with 
the  speedy  administration  of  justice — ^the  verdict  is  sustained,  and  this  role 
enunciated:  An  erroneous  instruction  is  held  no  ground  for  a  new  trial,  if  the 
verdict  is  correct  under  the  law  and  the  facts:  Hilliard  on  New  Trials,  43; 
ArringUm  v.  Cherry,  10  Ga.  434;  Myricks  v.  Hieks,  15  Id.  165;  Wekh  v. 
BuUert  24  Id.  445;  Prilehard  v.  Myers,  11  S.  ft  M.  169;  Banna  v.  Be^/ro, 
32  Miss.  125;  Welhom  v.  Spears,  Id.  138.  Or,  as  it  is  stated  elsewhere, 
although  the  charge  of  the  court  be  wrong,  still,  if  it  does  not  control  the  jury, 
but  they  find  contrary  to  it,  and  their  finding  is  correct,  it  is  not  ground  for 
a  new  trial:  TUnum  v.  Stringer,  26  6a.  171;  Wood  v.  Wylds,  6  Eng.  754; 
Vamixen  v.  JRose^  7  Ind.  222;  Oreenup  v.  Stoker,  3  Gilm.  202.  Chief  Justice 
Parker,  in  Boyden  v.  Moore,  5  Mass.  365,  says,  that  "  where  the  jury  do  not 
conform  to  the  misdirection,  the  court  will  not  disturb  the  verdict."  And 
this  statement  finds  authority  in  the  opinion  of  an  eminent  English  jurist 
there  referred  to:  "  But  to  those  general  rules  [that  the  jury  are  to  take  the 
law  to  be  as  expounded  by  the  judge],  there  are  some  limitations  as  clear  as 
the  rules  themseves;  one  is,  that  if  the  judge  should  direct  the  jury  plainly  and 
certainly  wrong  in  point  of  law,  and  the  jury  should  find  contrary  tohiaopinioii, 
and  it  should  appear  to  the  superior  court,  under  whose  direction  all  trials  at 
nisiprws  are,  Salk.  643,  that  the  judge  was  undoubtedly  mistaken,  the  court 
would  not  grant  a  new  trial,  because  it  would  be  putting  the  parties  to  trou- 
ble to  no  purpose;  and  if  the  next  judge  should  direct  the  jury  in  like  man- 
ner, and  tiiey  find  accordingly,  there  mnst  be  a  new  trial  for  misdirection.'' 
Per  Lord  Hardwicke,  in  The  King  v.  Poole,  Gas.  t.  Hardw.  26.  In  Oreenup 
▼.  Stoker,  3  Gilm.  216,  as  a  conclusion  from  numerous  cited  cases,  this  de- 
cision is  announced:  "  It  is  undoubtedly  true  that  a  judgment  will  not  be 
reversed  on  account  of  an  erroneous  opinion  expressed  or  decision  made  by 
the  court,  where  it  clearly  appears  that  the  error  did  not  or  could  not  have 
affected  the  verdict  or  judgment.  •  •  •  From  all  these  authorities,  the 
rule  may  be  easily  deduced  that  a  court  will  not  grant  a  new  trial,  or  reverse 
a  judgment  >n  error,  because  of  the  admission  of  improper  or  the  rejection  el 
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int>per  testimoay,  or  for  want  of  proper  dirbotioa  or  misdirection  of  tbe  judge 
wbo  tried  the  oanee,  provided  the  court  can  clearly  see  by  an  inspection  of 
Uie  whola  reooid  that  Jnatioe  has  been  done,  and  that  the  error  complained 
of  could  not  have  affected  the  merits  of  the  cause,  or  influenced  the  verdict  of 
the  Jury.** 

These  decisions  necessarily  lead  to  the  conclusion  that  the  jury  are  practi- 
cally not  bound  by  the  erroneous  instructions  of  the  court,  inasmuch  as  the 
resoH  of  their  act,  in  not  following  such  instructions,  is  not  disturbed.  But 
this  conclusion  does  not  entitle  counsel  to  argue  against  an  instruction  of 
the  ooort,  which  he  conceives  to  be  ill-founded  in  law,  for  the  purpose  of  in- 
ducing the  jury  to  find  a  verdict  in  defiance  of  it:  Delaplane  v.  Cretu/iatOf  15 
Giatt  482;  OartV9  case,  3  Leigh,  778;  SmUh  v.  Morrison,  3  A.  K  Marsh. 
81. 

The  rule  that  a  jury  may  disregard  the  instructions  of  the  judge,  if  the 
appellate  court  should  subsequently  determine  that  such  instructions  were 
enoneoos,  has  been  dissented  from  in  several  cases,  and,  in  our  judgment^ 
is  founded  upon  a  misapprehension  of  the  province  of  the  jury,  and  the 
dignity  of  the  court.    The  jury  has  no  business  to  undertake  to  determine 
the  law  of  the  case.    If  this  power  is  conceded  to  it,  its  deliberations  will 
partake  of  the  character  of  an  appellate  tribunal  rather  than  that  of  a  body 
of  men  settling  and  determining  certain  issues  of  fact.    The  supreme  court 
of  Pennsylvania,  more  than  half  a  century  ago,  said,  with  reference  to  the 
action  of  the  jury  in  the  case  then  under  consideration:    "  They,  however, 
would  seem,  from  their  verdict,  either  not  to  have  understood  the  charge  in 
relation  to  the  want  of  evidence  as  to  this  point,  or  to  have  disregarded  it 
altogether;  most  likely  the  latter.    If  so,  they  were  clearly  wrong;  because 
they  were  to  receive  the  law  from  the  court;  and  the  court  having  advised 
them  in  respect  to  the  want  of  evidence  as  a  question  of  law,  they  were 
bound  by  their  respective  oaths  or  affirmations  to  have  given  a  verdict  ac 
oocding  to  law  and  the  evidence;  an  obligation  which  they  only  could  fulfill 
hy  giving  a  verdict  in  conformity  to  the  charge  of  the  court,  from  whom  it 
was  their  duty  to  take  the  law  when  given.    If  the  rule  that  the  jury  shall 
receive  the  law  from  the  court  be  not  strictly  adhered  to,  it  is  utterly  hope- 
less to  expect  that  the  law  can  be  administered  alike  to  all,  because  jurors, 
wbo  have  never  made  the  law  their  study,  as  is  almost  universally  the  case 
with  them  all,  must  necessarily  be  measurably  ignorant  of  it,  and,  there- 
fore, will  seldom,  if  ever,  decide  intricate  causes  of  their  heads  according  to 
it^    The  rules  of  property,  as  also  those  of  civil  conduct,  would  be  misap- 
prehended and  disregarded,  so  that  uncertainty  and  injustice  would  prevail 
throughout  the  state  instead  of  the  law,  which  is  certain  and  fixed,  and 
withont  a  faithful  observance  of  which  equal  justice  can  not  be  administered. 
Conrts  being  composed  of  those  who  from  many  years'  study  and  practice  of 
the  law  are,  therefore,  supposed  to  be  intimately  acquainted  with  it,  have 
it  assigned  to  them  as  their  peculiar  province  to  determine  what  the  law  is^ 
in  relation  to  all  cases  coming  before  them,  and  to  instruct  juries  therein,  so 
far  as  may  be  requisite  to  enable  the  latter  to  carry  the  law  faithfully  into 
efleet  in  tiie  disdhazge  of  their  duties.    On  the  other  hand,  jurors,  from  their 
daily  interoonrse  with  mankind  in  all  the  various  transactions  of  human  life 
which  give  rise  to  litigation,  are  considered  peculiarly  well  qualified  to  de- 
cide on  all  matters  of  fact  according  to  the  evidence,  as  it  shall  be  given  to 
them  under  the  rules  of  law;  or,  in  other  words,  under  the  direction  of  the 
covrt,  which  is  to  be  considered  as  being  in  conformity  to  the  law.    Thus 
courts  and  juries  have  their  respective  spheres  assigned  to  them,  within 
each  is  to  act  and  move  without  encroaching  upon  the  jurisdiction 
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or  provinoe  of  the  other.  In  order,  then,  that  Jorors  as  well  as  others  maj 
know  that  the  direction  and  deoiaion  of  the  ooort,  on  any  qneition  of  law 
arising  in  the  ooarse  of  the  trial  of  an  issae  of  fact,  is  not  to  be  disregarded; 
and  that  a  verdict  given  against  any  sach  direction,  whatever  it  may  be,  cao 
never  avail  anything  unless  it  be  to  occasion  additional  delay,  tronble,  and 
expense  to  the  parties,  as  also  to  the  pnblio,  the  course  ol  the  court  is  to  set 
the  verdict  aside  and  to  order  a  new  trial: "  FUnnming  v.  Marm€  /na  Co.,  4 
Whart*  60> 

The  same  qnestion  was  before  the  supreme  court  of  the  state  of  Oali- 
f  ornia,  in  the  case  of  Emermm  v.  County  qf  Santa  Clara,  40  CSaL  54ft.  The 
following  is  the  opinion  of  the  court,  as  delivered  by  Wallace,  J. :  'It  is  ad- 
mitted that  the  verdict  was  contrary  to  the  instructions  actually  given  by  tKM 
courts  bnt  it  is  said  that  it  ought  not  to  be  disturbed  because  ti&e  instmetioa 
itself  was  not  correct  in  point  of  law.  A  verdict  of  a  jury  in  disobedienoe  to 
the  instructions  of  the  court,  upon  a  point  of  law,  is  a  vevdict  'against  law,' 
within  the  meaning  of  subdivision  six,  section  one  hundred  and  ninety-three^ 
of  the  practice  act,  and  for  that  reason  should  be  set  aside  without  further 
consideration.  It  matters  not  if  the  instruction  disobeyed  be  itself  erroneous 
in  point  of  law;  it  Ib  nevertheless  binding  upon  the  jury,  who  can  no  moie  be 
permitted  to  look  beyond  the  instructions  of  the  court  to  ascertain  the  law 
than  they  would  be  allowed  to  go  outside  the  evidence  to  find  the  facts  of  the 


"  When  counsel  engaged  in  a  jury  trial  propound  to  the  court  a  propoaitioii 
of  law,  in  the  form  of  an  instruction  to  the  juzy,  he  has  a  right  to  buve  the 
instruction  given  or  an  exception  entered  of  record  for  its  refusal.  He  can 
not  be  fairly  deprived  of  both  these  rights.  It  is  certain,  however,  that  if 
the  instructions  be  given  as  asked,  he  can  not  have  an  exception,  because  he 
is  supposed  to  have  obtained  the  benefit  of  the  instruction  in  the  deliberation 
of  the  jury.  Now,  if  the  latter  may,  when  they  come  to  consider  of  their 
verdict,  overrule  the  court  upon  the  point  of  law,  and  deprive  the  party  of 
all  benefit  of  instruction  itself,  it  would  seem  that  he  is,  after  the  nioet  dili- 
gent  endeavor,  left  in  the  exact  position  of  one  who  has  altogether  failed  to 
present  any  instruction  whatever  for  the  consideration  of  the  court.  The 
consequence  of  such  a  practice  would  be  to  fearfully  impair  the  integrity  of 
trials  by  jury.  The  question  of  law,  in  t&eoiy,  supposed  to  have  been  settled 
by  the  court  before  the  retirement  of  the  jury,  and  upon  the  determinatioa 
of  which  exceptions  have  been  reserved,  would  not  have  been  really  deter- 
mined at  all,  otherwise,  at  least,  than  as  mere  abstract  propositions  ol  law; 
for  the  jury  would  have  the  right,  in  their  retirement,  to  review  the  opinion 
of  the  court,  and  disregard  his  instructions  when  they  did  not  aocord  with 
their  own  notions  of  the  law  of  the  case;  the  law,  while  thus  appearing  to 
have  been  settled  by  the  court  in  a  particular  way,  would,  in  reality,  have 
been  determined  by  the  jury  in  exactly  the  opposite  way;  and  while  the 
court  would  read  the  verdict  as  the  finding  of  fact  arrived  at  by  applying  the 
law  as  the  couri  had  announced  it,  the  verdict  would,  in  reality,  be  but  a  re- 
versal by  the  jury  of  the  rulings  of  the  court,  for  the  errors  in  point  of  law, 
which  the  jury  were  of  opinion  that  the  court  had  committed.  Such  a  prac- 
tice  should  not,  in  my  opinion,  be  countenanced  here  by  an  inquiry  an  to 
whether  the  below  court  or  the  jury  was  mistaken  in  point  of  law  in  the  par- 
ticular case.  We  can  not  consider  that  the  jury  well  determined  that  which 
the  law  well  forbade  them  to  attempt  to  determine  at  all,  for  the  well-known 
maxim  is,  ad  quuUonem  legU  non  respondent  juraiorcs,  etc  These  views  are 
supported  by  the  cases  of  Bunten  v.  Orient  Mutual  Ins.  Co,,  4  Bosw.  262; 
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ami  Fffming  v.  Marine  Ins.  Co,^  4  Whart  69;"  and  by  (kddey  v.  Stars,  1  Abb. 
N.S.372;aa,  1  Bob.  77. 

BsFRKSKNTATioir  AS  TO  Avothsb's  Obedit.— See  note  to  UpUm  ▼.  Tos^  A 
Am.  Deo.  2ia 

BBFUSixTATiQir  AS  TO  Om's  OWK  peooniaxy  sbiUiy.    See  i'UerT.  Brcwik 
4Am.  Deo.  72(L 


May  v.  Abmstbono. 

{S  J.  J.  lCAMauLZ.,980.] 

To  SoBEAZV  A  Bill  to  Pkbfktvatb  Tistimont,  the  oomplsiilsnt  oratt  hsve 
•an  intereefc  in  the  thmg  or  snbject  in  leUtion  to  which  the  testiniony  ii 


To  A  Bill  to  Pkbvktuatb  TiSTDCOxrT,  the  answer  can  not  pat  in  oontro- 

verey  the  qneation  of  title. 
A  Cboss-bzll  must  bk  Comiinbd  to  the  eabjeot-matter  of  the  bilL 

Bell  to  perpetuate  testimony.    The  opinioo  states  the  ease. 
Crittenden^  for  plaintiflfs, 

We  and  WooUey,  oonira. 


By  Gonrt,  Uhdkbwoqd,  J.  Armstrong  and  others  filed  their 
bill  against  the  plaintiffs  in  error,  claiming  title  to  lots  in  the 
town  of  MaysTille,  and  which  were,  as  charged  in  the  bill,  also 
churned  by  the  plaintiffs,  for  the  purpose  of  perpetuating  testi- 
mony relatiTe  to  certain  facts  which  were  belicTed  to  be  perti- 
nent and  to  bear  on  the  merits  of  the  controversy. 

The  only  object  set  out  in  the  bill,  and  the  only  prayer  which 
it  contains,  is  confined  to  the  perpetuation  of  testimony.  In 
answering  the  bill,  the  plaintiffs  in  error  set  out  their  claim, 
make  their  answer  operate  as  a  cross-bill,  and  pray  that  the 
complainants  may  be  compelled  to  surrender  the  possession  of 
the  lots,  and  to  account  for  rents,  etc.  The  complainants  in 
the  circuit  court,  defendants  in  error  here,  demurred  to  so 
much  of  the  answer  as  was  designed  to  operate  as  a  cross-bill; 
the  court  sustained  the  demurrer,  and  the  plaintiffs  have  brought 
up  the  record  seeking  a  reversal  of  that  decision. 

To  sustain  a  bill  to  perpetuate  testimony,  the  complainant 
most  have  an  interest  in  the  thing  or  subject  in  relation  to  which 
the  testimony  is  to  be  taken.  If  the  complainant  has  no  inter- 
est, his  bill  should  be  dismissed.  The  defendant  in  such  a  bill 
should  be  one  who  claims  an  interest  in  the  thing  or  subject- 
matter  about  which  it  is  desired  to  perpetuate  testimony;  for 
the  use  of  the  proceeding  is  to  give  notice  to  those  who  may  be 
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waiting  for  the  death  or  removal  of  witneaseB,  and  deeimction 
of  evidence,  to  assert  claims  which  might  then  succeed,  bai 
which  could  not  if  the  testimony  in  existence  is  j^^erpetuated, 
and  by  such  notice  to  lay  the  foundation  for  introducing  the 
testimony  taken  and  preserved  by  authority  of  the  court,  al- 
though the  witnesses  are  dead,  whenever,  thereafter,  the  defend- 
ants may  attempt  to  assert  tbeir  claims.  This  being  the  end 
for  which  a  bill  to  perpetuate  testimony  is  tolerated,  we  are  of 
opinion  that  the  defense  to  such  a  bill  consists  in  showing  that 
the  complainants  have  not  such  an  interest  in  the  thiug  or  sub- 
ject-matter about  which  the  testimony  is  sought  to  be  perpeta- 
ated,  as  will  render  the  perpetuation  of  the  testimony  beneficial 
to  them,  or  that  the  defendants  have  no  interest  which  would 
justify  the  complainants  to  proceed  against  them.  If  the  testi* 
mony,  when  taken,  is  irrelevant,  if  it  proceeds  from  interested 
witnesses,  or  from  any  cause  should  be  such  as  ought  to  be 
rejected,  upon  exception,  the  complainant  should  be  compelled 
to  pay  the  costs  of  the  proceeding,  and  it  would  likewise  be  re- 
garded as  an  appropriate  defense.  Whenever,  then,  to  estab- 
lish these  defenses,  or  any  one,  a  defendant  may  find  it  neces- 
sary to  allege  matter,  or  to  call  on  the  complainant  to  answer 
interrogatories  set  forth  in  the  answer,  in  the  nature  of  a  cross- 
bill, it  would  be  proper  to  tolerate  a  cross-bill.  But  when  the 
cross-bill  departs  entirely  from  the  objects  of  the  bill,  and  in- 
troduces matter  in  no  wise  connected  with  them  and  which  does 
not  establish  a  good  defense,  then  such  cross-bill  deserves  no 
other  answer  than  a  demurrer. 

The  cross-bill  in  this  case  sets  up  title,  and  would  depart 
from  the  object  and  end  of  the  bill,  to  wit,  the  perpetuation  of 
testimony,  to  be  used  in  a  suit  which  might  be  instituted  at  a 
future  period,  and  desires  to  enter  into  the  controversy,  who 
has  the  paramount  title.  This,  we  think,  can  not  be  permitted. 
If  it  could  be,  there  is  no  bill  to  perpetuate  testimony  which 
might  not  be  converted  into  the  trial  of  the  right  of  the  thing 
concerning  which  the  testimony  was  to  be  perpetuated,  by 
means  of  a  cross-bill,  and  thus  the  jurisdiction  of  a  court  of 
chancery  would  be  unwarrantably  enlarged. 

A  cross-bill  must  be  confined  to  the  subject-matter  of  the  bill. 
An  entire  departure  from  it  is  not  admissible.  If  a  bill  is  filed 
for  a  certain  purpose,  the  defendant  to  the  bill  can  not,  by  any 
cross-bill,  bring  into  litigation  in  that  suit  all  causes  of  action 
which  he  may  have  ngainst  the  complainant,  unless  there  exist 
some  special  circumstances,  such  as  insolvency,  non-i 
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etc.,  which  wonld  render  it  necessaiy  in  order  to  avoid  irrepar- 
able injoiy.  Thus,  if  a  bill  be  filed  for  specifio  execution  of  a 
contract  for  land,  the  defendant  can  not,  by  way  of  cross-bill, 
biin^  into  litigation  a  fraud  practiced  on  him  by  the  complain- 
ant, in  swapping  horses,  or  a  debt  due  by  the  complainant, 
onoonnected  with  the  contract  concerning  the  land  sought 
to  be  enforced.  The  cross-bill  must  relate  exclusively  to  the 
Bubjeei-matter  of  the  bill,  and  things  connected  therewith,  and 
foreign  matter  can  not  be  introduced  unless  under  special  cir- 
eomstances.  When  a  bill  is  filed  to  perpetuate  testimony,  and 
with  no  other  object,  we  consider  an  attempt  to  try  the  title  to 
the  thing  concerning  which  the  complainant  desires  to  perpet- 
uate testimony,  as  a  departure  from  the  objects  of  the  bill,  and 
not  to  be  tolerated,  especially  where  the  remedy  of  those  who 
file  the  cross-bill,  from  the  facts  stated,  is  at  law. 

If  the  facts  stated  and  positions  assumed  in  the  cross-bill  in 
this  case  are  true,  and  the  statute  of  limitations  interposes  no 
bar,  one  action  of  ejectment  would  afford  the  plaintiffs  in  error 
complete  redress.  The  cross- bill  sets  up  claim  to  the  land  or 
lots  within  the  town  of  Maysville.  It  claims  no  lien  on  the  lots 
to  secure  the  price  for  which  they  sold.  It  charges  that  there 
was  collusion  and  fraud  in  the  sale  of  these  lots  oi>  the  part  of 
the  trustees.  But  who  those  trustees  are  that  acted  fraudu- 
lently, we  are  not  told,  nor  are  we  infomied  who  the  purchasers 
are  ttiat  colluded  with  the  trustees  and  profited  by  the  fraud. 
Those  made  defendants  to  the  cross-bill  are  not  charged  with 
being  participators  in  this  fraud.  If  the  cross-bill  had  made 
out  a  case  against  the  defendants  thereto,  of  which  the  chan- 
cellor might  properly  entertain  jurisdiction  by  an  original  bill, 
and  on  which  the  testimony  sought  to  be  perpetuated  was  de- 
signed to  operate,  we  think  it  would  then  be  proper  to  sustain 
a  cross-bill  to  settle  the  controversy,  so  that  when  the  testimony 
was  taken  it  might  have  an  immediate  and  direct  effect.  Such 
a  case  is  not  made  out  in  the  cross-bill. 

This  opinion  seems  to  us  to  result  from  the  doctrines  laid 
down  in  Haddock's  Chancery  on  the  subject  of  cross-bills,  vol. 
2,  p.  8260,  bills  to  perpetuate  testimony,  vol.  1,  p.  152,  con- 
nected with  what  is  said  in  our  act  of  assembly  regulating  pro- 
ceedings in  chancery:  1  Dig.  217. 

The  judgment  of  the  ci'*cuit  court  on  the  demurrer  is,  there- 
fore, affirmed  with  costs 
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GoBBT  V.    Ross'  Administbatob. 

[9  J.  J.  Tlf4»tH4TiTi,  990.J 
VOLUHTAliT  CONTBTANGBB,  AS  TO  SUBSBQUEHT  GrSDIT0B8»  UO  gOOd,  nnlaM 

there  be  eome  eztnuieoaa  evidence  of  fraud  in  them. 
Pbiob  to  thb  Act  ov  1821,  neither  money  nor  debts,  nor  the  documents  of 

debts,  were  lisble  either  at  law  or  in  chancery  to  the  payment  of  debfei^ 
Aldemation  or  Property  Ezxkpt  tbom  Exboutiok  is  not  interdicted  by 

the  statate  of  frands,  so  far  as  creditors  are  concerned. 
Voluntary  Conyeyancis  or  Cbosbs  nr  Action,  prior  to  1821,  oae  not  be 

impeached  by  creditors. 

Bill  in  equity.    The  opinion  states  the  case. 
Denny,  WvMiffe,  and  WooUey,  for  the  appellants. 
Haggin,  contra. 

By  Court,  Bobbbtsoh,  0.  J.  The  only  difference  between  thia 
case  and  that  of  Ferguson  v.  Cosby  is,  that  in  this  the  note  was 
executed  before  the  date  of  the  deed  of  trust,  and  the  deed  ia 
made  an  exhibit;  and  in  that  of  Co^  v.  Ferguaon,^  the  note 
was  dated  after  the  deed,  and  the  deed  was  not  made  an  exhibit. 
No  depositions  were  taken  in  either  case. 

There  is  an  essential  difference  between  the  effect  of  a  *'  toI- 
untarj  "  deed,  on  the  rights  of  precedent,  and  subsequent  cred 
iters  of  the  grantor:  Boberts  on  Fraud,  Con.  T.  S.  60  to  71, 
indusiYe;  Id.  895,396.  Deeds  purely  'Voluntary"  may  be 
avoided  by  creditors  holding  pre-existing  debts^  but  thej  are 
good  against  the  claims  of  those  whose  debts  accrue  subse- 
quently to  the  date  of  the  deed,  unless  there  be  some  extraneous 
evidence  of  fraud  in  them:  See  the  same  authorities,  and  SexUm 
T.  Wkeaion,  8  Wheat.  242,  and  Exadeff  lessee  t.  Longworih,  11 
Id.  199. 

Whether  the  deed  in  this  case  be  Toluntary,  in  the  strict  and 
proper  sense  of  the  term,  is  not  necessary  now  to  decide;  al- 
thoTjgh,  if  it  be  prima  facie  voluntary,  there  is  no  proof  aliunde 
to  show  whether  a  sufficient  consideration  existed.  The  Inll 
does  not  charge  that  the  sale  of  the  real  estate  to  Lytle  was 
fraudulent,  nor  is  there  any  proof  that  it  was.  It  can  not, 
therefore,  be  material  to  determine  whether  the  deed  of  trust 
was  fraudulent  or  not;  because  it  transferred  nothing  to  which 
the  creditors  of  Cosby  could  have  had  any  right,  legal  or  equit- 
able, for  the  satisfaction  of  precedent  debts.  The  deed  was 
executed  prior  to  the  act  of  1821,  which  subjected  choses  in 
action  to  the  payment  of  debts  in  equity.  At  the  date  of  the 
deed,  neither  money  nor  debts,  nor  the  documents  of  debts, 
were  liable,  either  at  law  or  in  chancery,  to  the  payment  of 

1.  IJ.J  Manh.964.  a.  M. 
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Cosbj'a  debts;  there  was  no  mode  provided  for  subjecting  them, 
and  they  were,  therefore,  inaccessible  to  his  creditors. 

The  only  object  of  the  statute  of  frauds  was  to  prevent  the 
fraudulent  alienations,  by  debtors  and  others,  of  their  prop* 
ertj,  to  defeat  the  claims  of  creditors,  or  to  deceive  subsequent 
purchasers.  Therefore,  so  far  as  creditors  may  be  concerned^ 
the  alienation  of  property,  not  liable  in  law  or  equity  to  execu- 
tion, is  not  interdicted  by  the  letter  or  policy  of  the  statute. 
Such  an  arrangement  can  not  affect  the  rights  of  creditors,  and, 
therefore,  they  can  not  object  to  it.  This  doctrine  has  been  ex- 
pressly settled  by  this  court  in  the  case  of  Crosier  et  aL  v.  Young 
W  aZ.,  3  Hon.  157;  as  to  conveyances  made  since  1821,  the 
doctrine  is,  of  course,  different.  As,  therefore,  there  is  no  allega- 
tion of  fraud  in  the  conveyance  of  the  real  estate  to  Lytle,  and 
the  money,  notes,  or  debts  transferred  by  the  deed  of  trust  were 
not  liable  in  1817  (the  date  of  the  deed)  to  the  demands  of 
Cosby's  creditors,  the  motives  for  making  the  deed  of  trust  are 
immaterial;  and,  coDsequently,  the  principal  of  the  trust  fund 
can  not  be  subjected  to  the  payment  of  the  appellee's  debt. 

The  bill  does  not  allege  that  the  one  thousand  dollars,  secured 
to  Ck>sbj  for  the  purpose  of  paying  debts,  remained  in  the  hands 
of  the  trustees,  nor  does  it  claim  any  decree  for  sul^jecting  any 
portion  of  it.  The  answer  of  the  trustee,  consequently,  says 
nothing  about  the  one  thousand  dollars.  If  the  bill  had  re- 
quired an  answer,  or  proof  as  to  this  sum,  the  trustee  might 
have  shown  (as  may  be  presumed  to  be  the  fact)  that  it  had  been 
paid  over  to  Cosby.  Wherefore,  the  chancellor  was  not  author- 
ized to  decree  that  the  trustee  pay  any  portion  of  it  to  the 
appellee.  It  results,  therefore,  that  it  has  not  been  shown  that 
anything  in  possession  of  the  trustee  is  subject  to  the  debt  of 
the  appellee,  except  the  interest  of  Cosby  in  the  principal  fund, 
for  maintenance.  As,  therefore,  the  decree  in  this  case  is  like 
that  in  Ferguson  v.  Cosby ^  it  must  be  reversed  for  the  reasons 
assigned  in  that  case. 

The  decree  is  accordingly  reversed,  and  the  cause  remanded, 
for  such  further  proceedings  as  were  directed  in  the  case  of 
Ferguson  v.  Cosby. 

VoLUVTABT  CoNTETAN CES. — ^In  thonoteto  JenJdna  v.  Clement^  14  Am.  Dec. 
709;  the  vmrions  circumstances  affecting  the  validity  of  conveyances  of  this 
nature  are  discussed.  And  in  the  notes  to  Readt  v.  Livingston^  8  Id.  537; 
to  Verplani  v.  SUrry,  7  Id.  362;  to  Ilvdnal  v.  Wilder,  17  Id.  755,  and  to 
Laneast^  v.  Dolooi^  18  Id.  632,  farther  con^ideratioa  of  this  subject  will  be 
found.  A  voluntary  conveyance,  made  with  a  view  to  a  family  settlement, 
will  be  efiectuated  and  recognized  in  equity:  J<me9  v.  Jone»^  16  Am.  Dec  S6« 
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Bbown  v.  Moobk 

C8  J.  J.  UkwankhiH  8O0.J 

A  WmrxBi  n  Bmtitled  to  Pat  for  attendance,  who  attends  and  dsponeaia 
obedience  to  a  snbpena  whieh  he  has  acknowledged  by  a  ■lUl— i  iB> 
dcnement* 

Li  error.    The  opinion  Btaiee  the  ease* 

THpleit,  for  the  plaintiff. 

MoOonnell,  contra. 

By  Court,  Bobbbtsoh,  0.  J.  A  witness  who  attends  and  de- 
poses in  obedieDce  to  a  subpcsna  which  he  has  acknowledged  by 
a  written  indorsement,  is  entitled  to  pay  for  his  attendance.  By 
such  an  acknowledgment  he  recognizes  the  summons  which 
notifies  him  to  attend;  and,  therefore,  he  has  been  Tirtually 
summoned.  He  therefore  ought  to  attend,  and,  consequently, 
should  be  i^warded  for  his  obedience  to  the  summons. 

As  the  circuit  court  decided  otherwise  in  this  case,  its  oidei 
on  this  subject  is  reversed  and  set  aside. 


Jackson  v.  Bbtan. 


AnimaaTRAiOB  Skluno  Pbopxbtt  Ezxkpt  fram  sale  is  liibl%  ia 
the  suit  of  the  widow  and  heirs. 

Tboyxb.    The  opinion  states  the  case. 
Sanders,  for  the  plaintiff. 

By  Court,  Bobbbtson,  C.  J.  Mrs.  Jackson  and  her  two  children 
brought  trover  against  Biyan  for  selling,  as  administrator  of  the 
deceased  husband  of  Mrs.  Jackson,  and  father  of  her  co-plaiiit- 
ifls,  some  articles  of  property  which  were  exempt  from  execu« 
tion,  and  which  are  protected  from  sale  by  an  administrator  by 
the  act  of  1821:    1  Dig.  638. 

After  it  had  been  proved  that  the  property  had  been  sold  by 
Bryan,  the  court,  upon  motion,  instructed  the  juzy  to  find  as  in 
a  case  of  nonsuit,  and  they  found  for  the  defendant  accordingly. 
The  instruction  was  obviously  erroneous.  The  act  of  1821  de* 
Clares  that "  evexy  species  of  property  now  exempted  by  law  from 
execution,  shall,  and  the  same  is  hereby  exempted  from  sale  by 
administrators;  and  such  property  so  exempted  shall  not  be 
considered  as  assets  in  the  hands  of  the  administrator  or  ad- 
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minifltraton,  but  shall  be  reaexTed  to  the  widow  and  heixs/'  etc. 
The  childxen  did  not  consent  to  the  sale  by  the  administrator^ 
and  although  an  attempt  was  made  to  prore  that  the  widow 
gare  her  assent,  it  was  not  shown  that  she  had  given  such  a 
sanotion  to  the  sale  as  should  bar  her  right.  She  was  advised 
on  the  day  of  sale  that  the  property  was  liable  as  assets  and 
must  be  sold.  She  had  resisted  a  sale,  and  said  that  she  would 
not  submit  to  it  if  she  could  prevent  it.  When  counseled  by 
those  who  were  at  the  sale  that  she  could  not  prevent  it,  be- 
caose  the  property  constituted  assets  for  the  payment  of  debts, 
she  withdrew  her  opposition  to  the  sale  of  a  part  of  it. 

These  facts  do  not  divest  her  of  her  interest  in  the  value  of 
the  articles  which  were  sold.  She  was  deceived;  her  informa- 
tion was  untrue  and  delusive;  she  was  a  destitute  widow  with- 
out a  knowledge  of  her  legal  rights,  and  only  yielded  to  the 
advice  of  those  who  offered  their  counsel.  It  was  the  duty  of 
the  administrator  to  forbear.  He  had  no  right  to  sell,  and 
ought  not  to  take  advantage  of  her  ignorance.  It  is  very  evi- 
dent thai  she  was  opposed  to  the  sale,  and  was  silenced  in  her 
opposition  only  by  the  overruling  advice  of  others.  The  ad- 
ministrator has  converted  the  property,  and  should  restore  its 
value.  Besides,  the  conduct  of  the  mother  should  not  affect 
the  children;  and  whether  the  widow  consented  freely,  was  a 
fact  which  the  jury  had  a  right  to  decide. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Datznpobt  v.  Muib. 

P  J.  J.  lf*B«l*TJi,  SIO.] 

AQAonft  THX  CavKSAXTBE,  in  a  rait  of  which  the  oowiMitor  had 
is  evidenoe  aavnrt  th«  latter  that  the  reoovery  was  obtained  by 
title. 

8ucB  Judgmhit  is  oondiisive  evidenoe^  where  the  notice  is  sufficient,  nnless 
obtained  in  oonseqaenoe  of  some  fact  which  ooenrred  after  the  date  of  the 


TtaB  Nones  Kixd  vot  Bb  nr  WBmxa— Verbal  notice  of  the  pendency  of 
the  soit  is  soffioient. 

(kfWEKAJn.    The  opinion  states  the  case. 
Derniy^  for  the  plaintiff. 

By  Court,  Bobkbtsoh,  0.  J.  Davenport  sold  and  conveyed  to 
lioir  a  tract  of  land,  and  covenanted  to  warrant  and  defend  the 
title  ai^ainst  all  claims  whatsoever.    Muir  being  evicted  by 
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judgment  on  ejectment  against  him,  brought  an  action  of  cot* 
enant  against  Davenport  on  the  warzantj  in  his  deed.  Daven* 
port  pleaded  that  Muir  was  not  eyioted  by  a  title  paramount  to 
that  which  he  derived  from  the  deed  to  him;  and  on  the  issae 
formed  on  this  plea,  the  juzy  found  a  verdict  for  Muir,  on 
which  the  court  gave  judgment.  Before  the  trial,  Davenport 
moved  for  a  continuance,  on  the  ground  that  witnesses  were 
absent  whom  he  had  summoned,  and  by  whom  he  could  prove 
that  his  title  was  superior  to  that  on  which  the  judgment  of 
eviction  had  been  rendered.  But  the  court  overruled  the  mo- 
tion, because  Davenport  admitted,  on  cross-examination,  that 
Muir  had  given  him  verbal  notice  of  the  pendency  of  the  action 
of  ejectment  against  him. 

.  As  we  are  of  opinion  that  the  declaration  is  substantially 
good,  the  only  question  which  we  shall  decide  is,  whether  Da- 
venport made  out  sufficient  cause  for  a  continuance.  If  the 
covenantor  be  notified  of  the  pendency  of  the  suit  against  his 
covenantee,  the  judgment  against  the  latter  is  evidence  against 
the  former  thut  the  recovery  was  obtained  by  paramount  title. 
If  the  notice  be  sufficient,  the  judgment  will  be  conclusive,  un- 
less it  had  been  obtained  in  consequence  of  some  fact  which 
occurred  after  the  date  of  the  covenant. 

Upon  principle  and  analogy,  it  is  our  opinion  that  it  is  not 
necessary,  in  such  a  case,  that  the  notice  should  be  in  writing. 
The  only  object  of  notice  is  to  enable  the  covenantor  to  attend  to 
the  suit.  It  would  seem,  therefore,  that  a  verbal  notice,  which 
would  apprise  him  of  the  pendency  of  the  suit,  would  be  sufficient. 
It  can  not  be  material  how  he  may  have  obtained  his  knowledge 
of  the  fact  that  the  suit  is  pending.  The  notice  is  not  judicial, 
nor  in  the  nature  of  process.  By  the  common  law,  it  was  not 
necessary  that  it  should  be  in  writing;  and  we  know  of  no 
statute  or  usage  or  decision  which  requires  tbat  it  shall  be  in 
writing,  or  sljouhl  be  formally  given.  What  will  amount  to  a 
notification,  in  fact,  is  another  question.  We  have  no  doubt, 
however,  that  the  admission  in  this  case  shows  that  Davenport 
had  notice  sufficienUy  full  and  certain  for  any  reasonable  pur- 
pose. The  evidence  which  he  desired  time  to  procure  would 
not  prove  that  Muir  was  evicted  by  a  tiUe  which  accrued  by 
lapse  of  time,  or  otherwise,  since  the  date  of  the  warranty,  but 
only  that  the  title  conveyed  to  him  was  superior  to  that  on 
which  the  judgment  was  founded.  This  evidence  would  not 
have  benefited  Davenport.  The  notice  being  sufficient,  he  was 
precluded  from  controverting  the  judgment  on  the  ground  re- 
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lied  upon  in  his  affidaTit  for  a  continuance,  unless  lie  could  also 
have  proved  some  other  fact  which  would  show  that  the  recov* 
mrj  was  not  on  any  ground  which  would  render  it  conclusive 
against  him  as  to  the  titles. 

"Wherefore,  there  seems  to  be  no  error  in  the  judgment  of 
the  ooori,  and,  therefore,  the  judgment  is  affirmed. 


CbHsntocnvx  Evicnoir,  ▲  Bbkacb  of  thx  Ck>TXNANT  of  wamnty:  Cum' 
▼.  Kenmedp,  14  Am.  Deo.  40,  and  note,  Id,  63. 

Lis  Pjemdsiis. — For  an  examination  of  the  qneationB  regarding  the  notioe 

giren  by  the  pendency  of  a  judicial  proceeding,  eee  Newman  v.  Chapman^  and 

•  the  note  thereto^  14  Am.  Dee.  774.    That  a  purchaser  pendenU  iUe  ia  con- 

eladed  by  the  decree  made  in  the  caae,  is  laid  down  also  in  Bendtrmm  ▼• 

Pietartf  ^€irs,  16  Am.  Dec  180. 


Edbinoton  v.  Habpeb. 

[8  J.  J.  Xabsbaix.,  SS8.] 

Carnmacr  will  bs  ComntuxD  ▲  Mobtqaob,  in  doubtful  cases,  rather  than  » 
eonditiooal  sale. 

DafgaauiCB  Kisuut«i>  at  thx  Samx  Tdci  with  an  absolute  oonTsyaDos^ 
makes  ii^  law  one  instrument^  which  will  generally  be  considered  a  mort- 
gage. 

Pabol  EStidsncx  ov  Ck>irDUGT  and  Ck>Ni>inoir  of  the  parties  is  admissible  in 
ooostruing  a  writing  doubtful  on  its  face. 

Pabol  Evidevcb  to  Psovx  Fraud,  or  usury,  or  the  illegality  of  the  contrad 
or  the  consideration,  is  always  admissible. 

Whbbb  a  BoRHOwnro  aitd  Lxndino  Afpkab,  a  deed  absolute  on  its  face  .will 
be  construed  as  a  security  for  money. 

AeaasiciaiT  by  Boxa  Fidx  Pcbohasxb  at  sheriff's  sale,  that  former  owner 
may  repurchase  within  a  giyen  time,  is  a  conditional  sale. 

Oinjs  ov  Pbotiho  that  by  the  execution  of  a  defeasance  simultaneonaly  with 
an  absolute  oonTcyance,  the  parties  intended  the  transaction  to  be  a  con* 
ditional  sale^  lies  upon  the  party  maintaining  that  such  was  the  inten* 


Tbat  a  Cobtbact  is  Ezbodtobt,  will  pxb  SB  make  it  a  mortgage  rather 

than  a  conditional  sale,  eeUrU  par&ma. 
FwamoB  ow  Dowbb  Labb  belong  to  the  husband  during  coTertors,  and  he 

may  oonrey  them. 
Eggam  will  bot  Compxl,  or  eren  invite  the  husband  to  coerce  or  Inflimnns 

his  wife  to  surrender  a  right  which  the  law  has  yssted  in  her. 


Ih  chancery.    The  opinion  states  the  case. 

Denny t  Mayes,  and  Monroe,  for  the  plaintiffs^ 

Baggin  and  Loughborough,  contra* 

By  Goart,  Bobbbtsov,  0.  J.    Doubting  the  correetness  of  the 

Am.  Paa  Tob  ZZ— 10 
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opinion  which  was  delivered  in  this  case,  we  directed  a  re* 
argument.  The  case  has  been  fully  argued  on  the  rehearing, 
and  we  are  still  of  the  opinion  that  the  contract  is  a  mortgage, 
and  that  if  it  were  not,  it  would  be  proper  to  withhold  a  specifio 
execution  of  it.  The  land  had  been  assigned  to  the  wife  of  Ed* 
rington  (before  he  married  her)  as  her  dower  in  the  estate  of  her 
first  husband,  Jackson. 

On  the  twenty-first  day  of  May,  1828,  Edrington  and  Cook 
executed  to  Harper  a  bond  in  the  penalty  of  sis  hundred  and 
twenty-four  dollars,  with  the  following  condition:  "That, 
whereas,  the  said  Cook  and  Edrington  have  this  day  sold  to 
said  Harper,  for  the  sum  of  three  hundred  and  twelve  dol- 
lars, to  them  paid,  the  life  estate  held  by  them  or  one  of 
them  in  and  to  the  land  laid  off  by  the  commissioners  to 
Mary,  the  wife  of  said  Edrington,  but  formerly  the  vnle  of 
John  Jackson,  deceased,  as  her  part  of  the  tract  of  land  on 
which  said  Jackson  resided  at  his  death,  to  which  she  was  en- 
titled as  her  dower;  now,  if  said  Cook  and  Edrington  shall, 
on  or  before  the  twenty-first  day  of  September  next,  sur- 
render possession  of  said  premises,  and  convey  said  land  by 
a  good  title,  warranting  the  same  against  them  and  against 
said  Mary  Edrington,  and  all  claiming  under  them,  to  said 
Harper,  and  his  heirs  or  assigns,  then  this  obligation  to  be 
void,"  etc.  Simultaneously  with  the  execution  and  deUvezy  of 
this  bond.  Harper  executed  and  delivered  to  Cook  and  Edring- 
ton the  following  defeasance: 

"I  have  this  day  bought  of  Seth  Cook  and  Benjamin  Ed- 
rington the  dower  right  of  Mrs.  Mary  Edrington,  formerly  Jack- 
son, in  and  to  part  of  the  tract  of  land  on  which  John  Jackson 
resided  at  his  death,  for  the  sum  of  three  hundred  and  twelve 
dollars.  I  do  hereby  agree,  that  if  they  choose  to  repay  me 
said  money,  with  six  per  centum  interest,  on  or  before  the 
twenty-first  day  of  September  next,  I  will  cancel  the  contract 
with  them,  but  it  is  optional  with  them  to  do  it  or  not,  and  if 
accepted  and  fulfilled  by  that  day  it  is  well  and  good.  Given 
under  my  hand  this  twenty-first  day  of  May,  182S. 

<<A2>A]fHABPIB." 

It  is  of  fcen  very  difficult  to  discriminate  between  mortgages 
and  conditional  sales.  Every  case  must  be  determined  by  a 
consideration  of  its  own  peculiar  circumstances;  and  it  is 
proper  that  no  specific  rules  should  be  defined  for  distinguishing 
mortgages  from  conditional  sales,  otherwise,  the  usurer,  with 
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the  mlee  before  him,  would  be  able  to  evade  the  laws  against 
QSiixy,  and  oppresa  the  necessitouB  with  impunity.  But  in  all 
donbtfnl  cases  the  law  will  construe  the  contract  to  be  a  mort* 
gage;  because  such  a  construction  will  be  most  apt  to  attain 
the  ends  of  justice,  and  prevent  fraud  and  oppression:  See 
Skinner  y.  MOer,  5  Litt.  86. 

The  execution  of  a  defeasance,  simultaneously  with  the  ab- 
aolate  oonveyance,  constitutes  them,  in  contemplation  of  law, 
one  entire  instrument,  as  much  as  if  the  defeasance  had  been 
incorporated  in  the  conveyance,  and  will  generally  have  the 
effect  of  mating  the  contract  a  mortgage:  Pow.  on  Uort.  67. 

It  is  a  general  rule,  that  "  where  land  is  conveyed  absolutely, 
and  the  grantee,  by  a  separate  instrument  or  defeasance,  cov- 
enants to  reconvey  to  the  grantor  on  his  paying  a  certain  sum 
of  money,  the  transaction  amounts  only  to  a  mortgage:"  Peters 
mm  V.  Olark,  15  Johns.  205;  Dey  v.  Durham,  2  Johns.  Ch.  189. 
Where  A.  gave  a  regular  bill  of  sale  of  three  horses  to  B.,  for 
the  consideration  of  two  hundred  dollars;  and  B.  at  the  same 
time  gave  to  A.  a  writing  or  defeasance,  engaging,  on  the  pay- 
ment of  two  hundred  and  ten  dollars  to  him  by  A.,  in  fourteen 
days  to  deliver  the  horses  to  A.,  it  was  held  that  this  was  a 
mortgage:"  Brawn  v.  Bemonl  and  Sflrong,  8  Johns.  75. 

From  this  general  rule  of  construction  there  are  exceptions. 
The  intention  of  the  parties  is  the  only  true  and  infallible  test; 
that  intention  is  to  be  collected  from  the  condition  or  conduct  of 
the  parties,  as  well  as  from  the  face  of  the  written  contract. 
Parol  evidence  is  not  admissible  to  contradict  the  writing;  but 
when  the  chancellor  is  asked  to  assist  the  vendee  in  enforcing 
(as  in  this  case)  an  alleged  equity,  a  rebutting  equity  may  be 
proved  by  parol  testimony;  and  even  when  the  vendor  is  the 
eomplaining  party,  proof  of  the  conduct  and  condition  of  the 
parties  may  be  admitted  to  aid  in  giving  construction  to  a  writ- 
ing which  may  be  of  doubtful  import  on  its  face.  Parol  evidence 
is  always  admissible  to  prove  fraud  or  usury,  or  the  illegality  of 
the  contract^  or  the  consideration.  The  fact  that  the  real  trans- 
action between  the  parties  was  a  borrowing  and  lending,  will, 
whenever  or  however  it  shall  appear,  show  that  a  deed,  abso- 
lute on  its  face,  was  intended  as  a  security  for  money;  and 
whenever  it  can  be  ascertained  to  be  a  security  for  money  it  is 
only  a  mortgage,  however  artfully  it  may  be  disguised.  But  if 
a  honafde  purchaser  of  property  at  sheriff's  sale  agree,  after 
his  purchase,  that  the  former  owner  mi^  repurchase  the  property 
within  a  given  time,  this,  if  there  be  no  other  fact  to  control  the 
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construotiony  will  be  conaidered  a  conditional  sale,  and  not  a 
mortgage:  Eany  t.  Mar^,  2  Marsh.  47;^  Flowers  x,  Spraule.  etc.. 
Id.  54. 

But  the  reason  for  this  interpretation  is  obrious,  and  is  per- 
fectly  consistent  with  the  general  rale  of  constmction  which 
has  been  suggested.  It  is  manifest,  from  the  nature  of  the 
transaction,  that  there  was  no  borrowing  or  loaning  of  money, 
and  that  the  deed  or  certificate  of  sale  given  by  the  sheriff  to 
the  purchaser  could  not  be  intended  as  a  security  for  money. 
Therefore,  and  therefore  only,  in  such  a  case,  characterised  by 
no  other  circumstances  than  those  which  have  been  mentioned^ 
the  contract  could  be  construed  to  be  a  conditional  sale. 

There  may  be  many  other  cases  in  which  the  nature  or  sub- 
ject-matter of  the  contract  may  authorize  the  inference  that  the 
contract  was  not  a  mortgage,  but  a  conditional  sale;  but  the 
language  of  the  contract  alone  will  seldom  justify  the  oonstmo- 
tion  that  it  was  a  conditional  sale.  Here  tiie  general  rule  ap- 
plies, and  if  there  be  no  other  fact  to  illustrate  the  intention  of 
the  parties  than  the  simple  circumstance  that  the  written  con- 
tract shows  an  absolute  sale  by  one  to  the  other,  and  a  simul- 
taneous condition  of  defeasance  deliTcred  by  the  latter  to  the 
former,  the  court  will  indiiie  to  the  construction  that  the  coo- 
tract  was  a  mortgage,  rather  than  a  conditional  sale.  In  such  a 
case,  therefore,  the  onus  devolres  on  the  party  who  insists  that 
the  contract  was  a  conditional  sale;  and  if  he  shall  fail  to  ex- 
hibit any  fact  tending  to  show  that  it  was  a  conditional  sale, 
other  than  the  written  evidence  of  contract,  he  must  be  content 
to  submit  to  it  as  a  mortgage. 

In  the  case  of  Oray  v.  Praiher,  2  Bibb,  226,  this  court  decided 
that  the  contract  was  a  conditional  sale.  But  that  decision  is 
consistent  with  the  general  rule  which  has  been  extracted  from 
Powell  and  other  authorities.  Independently  of  the  sale  and 
the  condition,  there  were  other  facts  which  clearly  showed  that 
the  contract  was  a  conditional  sale;  and  these  facts  alone  are  as- 
signed as  the  reasons  for  the  opinion: 

1.  Prather,  having  an  execution  against  Gray,  bought  his 
slave  at  more  than  his  value,  and  was  to  credit  the  execution 
with  the  sum  agreed  to  be  given  for  him.  This  fact  would  in- 
dicate that  the  sale  of  the  slave  was  not  a  security  for  monej; 
because  the  amount  to  be  secured  exceeded  the  value  of  the 
slave,  and  because,  the  debt  being  secured  by  replevin  bond, 

L  JCmmv  T.  Honi^  2  A.  X.  lltnh.  47. 
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there  was  no  neoeesity  for  a  mortgage  on  the  slaye  as  an  addi^ 
tional  seenrity. 

2.  The  agreement  stipnhited  that  if  the  slave  should  die  within 
the  prescribed  period  for  the  repurchase.  Gray  should  sustain 
the  Ices.  This  provision  would  be  prudent  and  preoantionary  in 
•  conditional  sale,  but  it  would  be  superfluous  in  a  mortgage. 
Those  facts  showed  undeniably  that  the  contract  must  have 
been  a  conditional  sale. 

In  the  case  of  Praiher  t.  Ncrflei^  1  Marsh.  169/  this  court  de« 
eided  that  the  contract  wtfs  a  conditional  sale,  because,  by  the 
agreement,  Norflet,  who  purchased  the* negro  from  Ghray,  and 
agreed  to  redeliver  him,  on  condition  that  Gray  would  pay  him 
a  certain  sum,  on  or  before  a  given  day,  was  to  sustain  the  loss 
if  the  slave  should  die  in  the  mean  time.  This  fact  was  alone 
sufficient  to  show  that  the  contract  was  a  conditional  sale  and 
not  a  mortgage.  In  the  case  of  Prince  v.  Bearden,  1  Marsh. 
170,  the  contract  was  construed  to  be  a  conditional  sale,  because, 
among  other  reasons,  it  stated  expressly  that  it  was  a  condi- 
tional sale,  and  there  was  no  fact  sufficient  to  countervail  this 
positive  stipulation.  That  this  reason  would  be  sufficient  in  all 
casee  may  not  be  conceded.  Nor  is  it  necessary  to  prove  its 
suffideucy  in  the  case  of  Prince  v.  Bearden;  for,  if  that  case 
were  correctly  decided,  the  reason  assigned  is  the  only  one 
which  can  sustain  it,  and  shows  that  the  case  was  different  from 
one  in  which  the  only  evidence  is  a  contract  (without  such  a 
stipulation)  of  sale,  and  an  accompanying  defeasance. 

We  know  of  no  case  in  which  a  contract  has  been  construed 
to  be  a  conditional  sale,  unless  some  fact  appeared,  in  addition 
to  the  simple  sale,  vrith  the  ordinary  condition  of  defeasance. 
We  should  feel  ourselves  authorized,  therefore,  to  construe  the 
contract  in  this  case  to  be  a  mortgage. 

The  only  circumstance  which  can  affect  this  construction  is, 
that  it  is  declared  in  the  condition  that  it  shall  be  optional  with 
Cook  and  Edrington  whether  they  will  pay  the  money  or  not. 
We  do  not  consider  this  circumstance  conclusive,  or  even  very 
fonnidable.  It  is  no  more  than  virtually  the  fact  in  every  mort- 
gage. In  a  mortgage  it  is  discretionary  with  the  mortgagor 
whether  the  condition  shall  be  forfeited  or  not.  If  this  con- 
tract be  a  mortgage.  Harper  had  his  remedy  for  enforcing  the 
payment  of  the  money  due  to  him.  But  if  the  option  in  the 
condition  should  have  more  influence  on  the  construction  of  the 
contract  than  we  have  supposed  that  it  is  entitled  to,  there  are 

1.    iVaa«rT.Aoi:MlA.K.]Cuih.  178. 
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other  facts  in  the  case  which  effectually  neutralize  it»  and  tend 
to  fortify  the  inference  that  the  contract  is  a  mortgage. 

1.  It  ia  evident  that  £drington  was  in  need  of  money,  and 
desired  to  borrow  it,  otherwise  it  is  not  probable  that  he  would 
haye  yentured  to  dispose*  of  his  wife's  dower  in  her  first  hus- 
band's land;  or  if  he  had  been  disposed  to  sell  it,  he  would  not 
haye  been  so  desirous  to  repurchase  it  for  the  same  price  which 
he  was  to  receiye,  with  legal  interest  on  it.  It  results  as  prob- 
able that  his  application  was  for  a  loan,  and  that  he  did  not 
mean  to  sell. 

2.  It  is  not  probable  'that  he  would  haye  bound  himself  to 
deliyer  the  possession  in  September,  if  he  had  sold,  or  intended 
to  sell,  the  land,  because,  as  he  was  liying  on  the  land,  it  is 
presumable  that  the  object  of  retaining  the  possession  beyond 
the  twenty-first  of  May  (the  date  of  the  contract),  was  to  haye 
the  benefit  of  the  annual  crop.  But  he  might  not  only  haye 
been  frustrated  in  this  object,  but  might  haye  planted  and 
matured  a  crop  for  Harper,  if  he  had  surrendered  the  land  to 
him  in  September.  This  fact  strongly  eyinces  that  the  inten- 
tion of  the  parties  was  that  the  time  was  fixed  only  for  the  pur- 
pose of  determining  when  the  money  should  be  payable;  and 
that  the  condition  should  operate  only  in  terrorem, 

3.  The  bond  shows  on  its  face  that  none  of  the  parties  knew 
the  exact  nature  of  the  title,  nor  who  rightfully  held  it.  Now, 
Harper  would  hardly  have  been  willing  to  purchase  by  execu- 
tory contract,  for  a  consideration  adyanced,  a  tract  of  land, 
without  ascertaining  who  owned  it,  or  whether  his  yendors  had 
a  right  to  sell.  But  if  he  had  loaned  his  money  he  might,  and 
probably  would,  haye  preferred  to  take  a  lien  on  whateyer  right 
the  borrower  might  haye  to  the  land  as  an  additional  security 
for  the  payment  of  the  money. 

4.  The  contract  is  executory.  This  is  an  important  fact.  In 
"conditional  sales"  the  title  generally  passes,  and  the  prop- 
erty is  held  at  the  risk  of  the  yendee.  The  court  would  be 
eyen  less  inclined  to  coasider  a  contract  for  land  a  conditional 
sale  than  the  same  kind  of  a  contract  for  slayes  and  personalty, 
because  the  land  is  not  liable  to  the  casualties  incident  to  per- 
sonal, and  especially  liyiog  property;  and,  therefore,  the  yendee 
incurs  no  risk  as  to  its  continued  existence. 

But  in  addition  to  this,  the  fact  that  Edrington  and  Cook 
only  agreed  to  conyey  to  Harper  the  land  on  condition  that 
they  should  fail  to  pay  him  his  money  on  or  before  a  designated 
day,  is  not  only  material,  but  should  be  almost,  if  not  alto- 
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gether,  dedsive  of  the  interpretation  of  the  contract.  Equity 
not  only  relieTes  from  forfeitures  and  penalties,  but  is  opposed 
to  such  a  construction  of  the  contract  as  will  produce  a  penalty 
or  forfeiture;  and  the  chancellor  will  not  giye  such  a  construc- 
tion, unless  the  contract  be  insusceptible  of  any  other.  In 
equity,  time  is  not  often  essentiaL 

In  this  case  the  legal  title  remained  as  it  was  before  the  date 
of  the  contract.  Edrington  and  Cook  agreed  to  conyey  it  on 
the  twenty-first  of  September,  and  to  surrender  the  land  with 
mil  that  should  belong  to  it,  unless  they  should,  on  or  before 
that  day,  repay  to  Hiurper  a  certain  sum.  Edrington  retained 
the  poBseesion.  If  the  subject-matter  of  the  contract  had  been 
a  daTe,  the  loss  would  have  fallen  on  Edrington  and  Cook,  if 
the  slaTo  had  died  before  the  twenty-first  of  September,  1828, 
becaoae  they  had  not  parted  with  either  the  possession  or  title. 
They  had  only  promised  to  do  so  on  a  future  contingency, 
which  had  not  occurred  before  his  death.  This  could  not, 
therefore,  be  construed  to  be  a  conditional  sale  in  which  the 
right  passes  defeasible  on  a  future  condition;  and  in  such  a 
case  the  yendee  would  still  be  entitled  to  his  money,  although 
he  had  lost  one  of  his  securities  for  his  indemnity.  Such  is  a 
mortgage;  the  loss  or  destruction  of  the  thing  mortgaged  does 
not  destroy  or  impair  the  right  of  the  mortgagee  to  his  money, 
but  only  diminishes  his  security.  The  fact  that  a  contract  is 
executory  will,  per  «e,  make  it  a  mortgage  rather  than  a  condi- 
tional sale,  "  ccBteris  paribua." 

5.  Although  there  is  no  direct  proof  of  inadequacy,  yet  we 
are  satisfied  from  the  whole  aspect  of  the  case  that  three  hun- 
dred and  twelye  dollars,  eyen  if  it  were  specie,  was  an  inade- 
quate consideration  for  the  interest  in  the  land.  Inadequacy 
alone  may  not  preyent  the  specific  enforcement  of  a  contract. 
But  it  may  be  eyidence  of  fraud,  and  is,  we  think,  in  this  case, 
some  eyidence  to  show  that  the  contract  was  a  mortgage. 

But  in  the  second  place,  if  the  contract  be  a  conditional  sale, 
it  ought  not  to  be  specifically  enforced,  for  three  reasons: 

1.  Harper  has  not  relieyed  it  from  the  aspect  which  it  ex- 
hibits of  a  hard  and  oppressiye  contract.  As  he  may  be  in- 
demnified by  a  restitution  of  his  money,  the  chancellor  will  not 
giye  him  the  land  until  he  can  exhibit  at  least  the  specious 
semblance  of  a  contract  perfectly  fair,  plain,  undisguised. 

2.  All  the  right  which  Edrington  had  to  the  land  he  acquired 
by  his  marriage.  He  has,  therefore,  a  right  to  the  profits  during 
eoyerture.     This  he  may  conyey  to  another.    He  can  conyey  no 
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more.  He  has  coTenanted,  not  only  to  conTej  all  his  right,  bat 
also  that  of  his  ^nfe.  If  the  wife  sarvive  him,  the  land  will  be 
hers  daring  her  life.  Will  the  chancellor  compel  the  husband 
to  procure  from  her  a  surrender  of  this  eyentoal  interest?  Nerer. 
The  law  gave  it  to  her,  and  it  will  not,  it  can  not,  take  it  awaj 
without  her  consent. 

The  ciTil  law,  justly  famed  for  its  wisdom  and  equity,  reoog^ 
mzes  the  wife  as  a  legal  as  well  as  a  moral  being;  and,  there- 
fore, protects  her  individual  rights,  even  agaix^t  the  power  of 
the  husband.  This  principle  of  the  civil  law  has  never  been 
adopted  in  all  its  latitude  in  England,  or  in  any  of  the  Amexi* 
can  states,  except  Louisiana.  But  even  where  the  common  lav 
still  prevails  as  a  system,  some  of  its  ancient  iron  doctrines  on 
the  rights  and  duties  of  baron  and  feme,  the  remnants  of  feud- 
ality, have,  after  a  stubborn  conflict,  resembling  that  betwixt 
ignorance  and  knowledge,  barbarism  and  civilization,  yielded 
to  some  of  the  more  mild  and  benevolent  principles  of  the  civil 
code. 

One  of  the  fruits  of  this  progressive  innovation  on  f eudaliam, 
is  the  modem  doctrine  that  the  chancellor  will  not  compel,  or 
even  invite,  the  husband  to  coerce  or  influence  his  wife  to  sur- 
render a  right  which  the  law  has  vested  iu  her.  To  enforce  the 
contract  in  this  case  as  a  contract  of  sale  would  virtually  despoil 
Mrs.  Edrington  of  her  contingent  right  to  the  land.  For  it  is  a 
contract  for  the  interest  of  the  wife  as  well  as  that  of  the  hus- 
band; and  to  compel  the  husband  to  make  a  warranty  against 
the  right  of  the  wife,  is  indirectly  operating  upon  her  through 
him  when  she  is  no  party.  If  she  were  a  party,  aud  would 
freely  consent  to  the  decree,  this  objection  to  it  would  be  re- 
moved. But  without  her  consent,  obtained  legally,  and  mani- 
fested by  the  record,  the  court  should  not  decree  against 
Edrington  more  than  a  conveyance  of  his  own  interest, 
especially  as  Harper  made  his  contract  with  full  knowledge  of 
the  right  of  the  wife. 

8.  If  the  contract  be  a  conditional  sale,  it  is  not  so  clearly  so 
as  to  justify  a  specific  execution.  In  such  a  case,  doubt  must 
result  in  forbearance  to  act. 

Wherefore  the  former  opinion  must  remain  unchanged. 

But  on  reconsideration  we  are  disposed  to  think  that  it  would 
be  proper,  on  the  return  of  the  case  to  the  circuit  court,  to  per- 
mit Harper  to  proceed,  under  his  prayer  for  general  relief,  for 
a  foreclosure  of  his  mortgage.  If  he  shall  choose  to  do  so,  he 
should  make  Mr^  Edriugton  a  defendant.     Then,  if  it  should 
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Appear,  as  hinted  in  the  record,  that  her  dower  has  been  se- 
cored  to  her  by  any  legal  and  available  conTcyance,  the  conrt 
should  render  a  decree  in  favor  of  Harper  for  whaterer  shall 
appear  to  be  justly  doe  to  him  against  Edrington  and  Cook  mper- 
mmam  only.  Such  a  decree  the  ohaDcellor  will  have  the  power 
to  make,  as  he  will  have  possession  regolarly  of  the  cause;  and 
there  is  no  note  for  the  money,  or  other  evidence  than  the  mort- 
gage, that  it  is  due.  Bat  if  it  shall  appear  that  Edrington  has 
a  legal  interest  in  the  dower,  the  conrt  may  subject  that  interest 
to  the  payment  of  the  amount  which  may  be  decreed  to  Harper. 
And  if  the  wife  freely  consent  to  it,  the  whole  dower,  as  well 
her  potential  interest  as  his  vested  right,  may  be  sold  in  satis- 
faction of  the  decree,  if  he  and  Cook  shall  fail  to  satisfy  it. 

Therefore,  the  former  mandate  is  set  aside,  and  the  case  re- 
manded for  such  further  proceedings  and  decree  as  shaU  be 
conformable  to  this  opinion. 


WBmnat  TRAmAcnov  a  Ck>NDiTioirAL  Sale  ob  Mobtsaoi.— See  Ckap- 
T.  TWncr,  1  Am.  Bee.  514,  and  note. 

Pabol  EvTOBvnB  TouoHmo  CoNsmBBATiON:  Sdiemerham\.  FonderAeytlen, 
•ad  note,  3  Am.  Dea  306;  and  (yNeaU  ▼.  Lodge,  1  Id.  377;  BeiU  v.  Unkm 
Bank,  18  Id.  283,  and  note;  WhUbeek  v.  WfMeeh,  Id.  603,  and  note. 

Abbolotb  1>EKD  AND  AoBBBMBNT  TO  RiooHVBT.— See  a  oonndewtka  of 
tins  ■nbjeot  in  the  note  to  CiWwe'«  ecw,  17  Am.  Beo.  300. 


FOWLEB  V.  GrAYENS. 

[8  J.J.)CAagBAix.,498.J 
Arib  EvionoN,  TmAST  may  take  ref age  under  advene  title  by  porohaae  or 


TkRABT'fl  AmBNMBRT  TO  A  Stbaxtobb  la  void,  nnlen  with  the  landkncd'a 

oonaent,  or  in  oonseqnenoe  of  a  Judgment,  order,  or  decree  of  a  ooort 
On  Estsbibo  undbb  ah  Exbouto&t  Contbaot  of  Pubchasb  ia  boond  by 

the  title  of  hia  vendor  as  though  he  had  entered  as  tenant. 
Vmn  DT  PossBOUOir  HAVora  Rbcovbbkd  Pubchasb-u onxt,  must  restore 

the  possession  to  the  vendor,  and  oan  not  dispute  his  title  or  set  np  the 

title  of  a  third  person. 

EjiciKEHT.    The  opinion  states  the  case. 

CriUenden  and  U.  B.  Chambers,  for  the  appellant. 

Payne,  contra. 

By  Court,  Bobbbtson,  G.  J.  Fowler  sold  to  Boll  and  a  tract 
of  land  and  executed  to  bim  his  bond  for  a  title.  Eolland  sold 
the  land  and  assigned  Fowler's  bond  to  Woodyard,  who  took 
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and  retained  possession,  in  consequence  of  his  purchase,  and 
under  Fowler's  title.  Some  years  afterwards,  Woodyard  still 
being  in  possession,  Cravens  obtained  a  judgment  in  ejectment 
against  several  persons  who  held  under  Fowler's  title,  other 
parcels  of  land  than  that  purchased  and  occupied  by  Woodyard, 
but  Fowler's  title  to  which  was  the  same  which  he  held  to  the 
land  sold  to  Woodyard.  After  this  judgment,  Woodyard,  who 
was  no  party  to  it,  and  could  not  be  disturbed  or  directly 
affected  by  it,  purchased  Craven's  title  covering  the  land  which 
he  had  bought  from  Fowler,  and  sued  Fowler  on  his  title  bond, 
and  obtained  a  judgment  for  damages,  which  he  enforced. 

This  suit  (ejectment)  was  then  brought  by  Fowler  to  reooTer 
restitution  of  the  land  from  Woodyard.  The  notice  was  served 
on  Stewai*t,  the  tenant  of  Woodyard.  After  service.  Cravens 
made  application  to  the  court  to  be  permitted  to  enter  himself 
a  defendant,  which  was  resisted  by  Fowler.  But  the  court 
allowed  Cravens  to  be  made  a  defendant,  to  which  Fowler 
excepted.  By  relying  on  his  own  title,  Orayens  succeeded  and 
obtained  a  verdict.  To  reverse  the  judgment  rendered  on  this 
Terdict,  this  appeal  is  prosecuted  by  Fowler. 

Woodyard  might  have  denied  Fowler's  title,  and  taken  refuge 
under  that  of  Cravens,  if  Cravens  had  ever  obtained  a  judg- 
ment in  ejectment  against  him.  If  Woodyard  had  been  a 
party  to  the  judgment  which  Cravens  had  obtained  against 
others  holding  under  Fowler,  the  judgment  might  have  been 
considered  as  an  eviction,  and  Woodyard  then  could  have  sub- 
mitted and  taken  shelter  under  Cravens  by  purchase  or  other- 
wise. Or,  if  Fowler  had  assented  to  the  purchase  by  Woodyard 
from  Cravens,  Woodyard  might  have  attorned  to  Cravens  and 
held  adversely  to  Fowler,  otherwise  the  attornment  is  illegal, 
and  Woodyard  will  not  be  permitted  to  dispute  Fowler's  title. 
**  The  attornment  of  a  tenant  to  any  stranger  shall  be  void, 
unless  it  be  with  the  consent  of  the  landlord  of  such  tenant,  or 
pursuant  to,  or  in  consequence  of  the  judgment  of  a  court  of 
law,  or  the  order  or  decree  of  a  court  of  chanceiy:"  1  Dig. 
816. 

But  there  was  no  judgment,  or  order,  or  decree  of  any  court 
against  Woodyard  for  the  land.  Wherefore,  as  he  entered  un- 
der Fowler,  he  can  not  hold  adversely  to  him,  nor  dispute  his 
title,  unless  he  attorned  to  Cravens  with  the  **  consent "  of  his 
•*  landlord,"  Fowler;  for  one  who  enters  under  an  executory  con- 
tract i){  purchase  is  as  much  bound  to  be  true  and  constant  to 
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the  title  of  his  yendor,  as  he  would  be  if  he  had  entered  in  form 
as  a  tenant 

There  was  an  attempt  to  prove  that  Fowler  assented  to  Wood- 
yard's  purchase  from  Cravens;  but  only  one  witness  was  intro- 
duced to  proTe  it*  He  is  the  son-in-law  of  Cravens,  and  was 
his  agent  in  making  the  contract  with  Woodyard.  His  testi- 
mony is  vague  and  unsatisfactory.  He  states  that  Bout,  who 
was  Fowler's  general  land  agent,  waived  any  objection  to  the 
purchase  by  Woodyard  after  it  was  made,  although  he  was  dis- 
satiBfied  with  it  when  he  first  heard  of  it.  But  the  testimony  of 
this  witness  (Boner)  is  overwhelmed  by  the  positive  evidence  of 
Bout  himself,  and  several  other  witnesses,  who  established  both 
negatively  and  affirmatively,  perfectly  to  our  satisfaction,  that 
the  purchase  was  made  without  the  sanction  of  Fowler  or  his 
agent,  and  against  their  will.  The  purchase,  therefore,  from 
Cravens,  can  not  affect  the  relation  which  had  subsisted  between 
Fowler  and  Woodyard,  as  vendor  and  vendee,  or  landlord  and 
tenant.  Woodyard  having  recovered  his  purchase-money  from 
Fowler,  is  under  every  obligation  of  law  and  of  good  faith  to 
restore  to  him  the  possession  of  the  land;  and,  therefore,  he 
eould  not  defend  himself,  directly  or  indirectly,  by  gainsaying 
Fowler's  title,  or  pleading  that  of  Cravens. 

It  results,  necessarily,  that  the  circuit  court  erred  in  permit- 
ting Cravens  to  defend  the  suit  on  his  own  title,  which,  as  be- 
tween Fowler  and  Woodyard  in  this  suit,  was  an  outstanding 
tiOa 

By  proving  that  Woodyard  entered  under  his  title.  Fowler 
would  be  clearly  entitied  to  restitution,  unless  Woodyard  could 
prove,  either  that  he  had  been  evicted,  or  that  Fowler  had  as- 
sented to  bis  attornment,  or  that,  ascertaining  that  Fowler  had 
no  title,  he  had  abandoned  the  possession  and  notified  Fowler 
that  he  had  done  so,  before  be  took  a  deed  from  Cravens.  See 
BuUock  V.  Bemia^  3  Marsh.  287.  He  can  not  otherwise  be 
protected  by  any  other  and  adverse  title.  And  as  he  could  not 
plead  any  other  title  himself,  nor  dispute  that  of  Fowler,  the 
court  ought  not  to  have  saffered  another,  who  was  no  party,  to 
do  it  for  him. 

Wherefore,  the  judgment  of  the  circuit  court  is  reversed,  the 
order  making  Cravens  a  defendant  set  aside,  and  the  cause  re- 
manded for  proceedings  de  novo^  to  commence  from  the  return 
of  the  common  order,  and  to  be  conducted  in  conformity  to  this 
opinion. 


Tikast's  Attornmskt  to  a  Straitosr.— See  Batea  v,  AutUn^  12  Am.  Dec« 
M^  and  note;  Jackuon  v.  Davis,  15  Id.  460.  and  motor 
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Newson  V.  Lyoan. 

[8  J.  J.  IfAlWWAT.T.,  440.] 

BaooBD  OF  ▲  Suit  u  not  Bvidsnok  against  one  not  a  party  thersto. 
Praubulkmt  Sale  u  not  Bindixo  upon  a  subsequent  bona  Jide  paamhwmr 

from  the  Tendor. 
Ksw  Tbial  bhould  bi  Awabdbd  where  the  Terdiet  is  against  •ndsnoa  tiial 

leares  no  doubt  in  an  intelligent  and  disinterested  mind 

Tbotbb.    The  opinion  states  the  ease. 
Ikimer,  for  the  plaintiff. 
Denny  and  TripieU^  contra. 

By  Court,  Bobbbtson,  C.  J.  This  is  an  action  of  trover,  by 
Lycan  t.  Newwn^  for  a  sorrel  mare,  in  which  a  verdict  and  jadg* 
ment  were  obtained  for  one  hundred  doHars,  in  damages.  ESach 
party  derived  his  claim  to  the  mare  from  Beuben  Clark*  Clark, 
being  about  to  be  sent  to  the  penitentiary,  delivered  the  mare 
to  Lycan,  who  had  married  his  step-daughter,  and  lived  about  a 
quarter  of  a  mile  from  him,  and  took  his  note  for  one  hundred 
and  twenty  dollars,  as  the  price  of  her,  to  be  paid  to  Clark's 
wife  and  children,  if  he  never  returned  to  them.  The  mare  was 
all,  or  nearly  all,  the  property  which  Clark  owned,  and  it  seems 
that  he  was  in  debt.  Lycan  retained  the  possession  of  the  mare 
generally,  during  Clark's  absence,  but  she  was  occasionally  used 
by  Clark's  family. 

During  Clark's  confinement,  James  Selby,  who  was  his 
creditor,  filed  a  bill  in  chancery  against  him  and  Lycan,  to  sub- 
ject to  the  payment  of  his  debt  whatever  Lycan  owed  Clark. 
Lycan,  in  his  answer,  denied  that  he  owed  Clark  anything. 

This  answer  being  evasive,  the  court  required  another  answer, 
in  which  Lycan  stated  that  he  had  given  to  Clark  a  note  for  a 
mare,  but  that  Clark  owed  him  more  than  the  amount  of  it,  and 
that  they  had  made  a  settlement  before  Clark  went  to  the  peni« 
tentiary,  in  which  settlement  the  note  was  discharged  and  can- 
celed. Upon  this  answer  and  one  deposition,  the  circuit  court 
decreed  that  Lycan  should  pay  to  Selby  one  hundred  and  twenty 
dollars  for  Clark.  Clark  did  not  answer  the  bill,  and  the  only 
allusion  to  the  sorrel  more  which  the  record  of  this  chancery 
suit  contains  is  found  in  the  answer  of  Lycan,  in  which  he  says 
that  he  purchased  a  mare  from  Clark,  and  paid  him  for  her  be- 
fore he  was  sent  to  the  penitentiary.  The  proof  in  this  case  is, 
that  the  sorrel  mare  was  to  be  paid  for  if  Clark  should  never 
return,  but  if  he  should  return  she  was  to  be  his  property.    After 
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dark's  return  from  the  penitentiaiy  be  had  the  occasional  pos- 
sesaon  and  use  of  the  mare,  and  had  taken  her  to  the  farm  of 
an  acquaintance,  and  bad  her  there  fattened;  after  which  he 
Bold  her  to  Newson  for  fifty-five  dollars.  While  Newson  was  in 
poBseesion  of  her,  an  execution  on  the  decree  against  Ljcan  was 
Itried  on  her,  and  a  jury,  impaneled  to  try  the  right  of  property, 
found  a  Terdiot  for  Newson;  whereupon  she  was  restored  to 
bim,  and  then  this  suit  was  brought  against  him  by  Lycan. 

In  addition  to  the  foregoing  facts,  many  droumstances  were 
proved  tending  strongly  to  eviuce  that  the  contract  between 
Clark  and  Lycan  was  designed  to  defraud  the  creditors  of  the 
former,  and  it  was  proved  by  a  witness,  who  was  privy  to  the 
contract,  and  wrote  the  note  for  one  hundred  and  twenty  dol- 
lars, that  the  mare  was  to  be  Clark's  if  he  ever  returned  from 
the  penitentiaiy,  and  that  both  Lycan  and  Clark  stated,  during 
the  negotiation,  that  the  object  of  the  contract  was  to  protect 
Uie  mare  from  the  claims  of  Clark's  creditors. 

The  circuit  court  permitted  the  record  in  the  chancery  suit  to 
be  read  to  the  jury  as  evidence  of  title  in  Lycan;  to  which  New- 
son  excepted.  The  counsel  for  Newson  moved  the  court  to  in- 
struct the  jury  that  if  the  contract  between  Clark  and  Lycan  was 
made  to  defraud  the  creditors  of  Clark,  Lycan  had  no  right  to 
recover  from  Newson,  provided  he  (Newson)  was  an  innocent 
purchaser,  for  a  valuable  consideration;  but  the  court  refused 
to  give  the  instruction.  And  after  the  verdict,  the  court  over- 
ruled a  motion  for  a  new  trial. 

These  several  decisions  by  the  circuit  judge  are  called  in  ques- 
tion by  the  assignment  of  errors.  The  court  erred  in  each  of 
the  foregoing  opinions: 

1.  The  record  was  not  legitimate  evidence  of  title  in  Lycan. 
Waiving  any  other  objection  to  its  admissibility,  it  was  incom- 
petent, because  the  right  to  the  mare  is  not  decided,  or  even 
brought  iu  issue  in  it.  The  bill  does  not  allude  to  the  mare. 
Clark  did  not  answer.  Lycan  himself  does  not  identify  or  de- 
scribe the  mare  in  his  answer.  The  record,  therefore,  does  not 
show  how  he  acquired  title  to  the  mare  now  in  contest;  and  if 
it  did,  it  would  not  be  evidence  against  Clark  or  his  alienee, 
because  the  right  to  the  mare  was  not  put  in  issue,  or  even 
alluded  to  incidentally:  3  Marsh.  304;  Phil,  on  Ev.  224-234. 

2.  The  statute  of  frauds  applies  conclusively  to  the  case,  if 
Newson  purchased  bona  fide^  and  for  a  valuable  consideration, 
and  if  the  contract  between  Clark  and  Lycan  could  be  consid- 
ered fraudulent.    The  instruction  moved  for  to  this  efiect  was 
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not  abBtraot;  there  was  strong  and  direct  testimony  to  establish 
bpth  facts. 

3.  It  would  result,  necessarily,  that  a  new  trial  ought  to 
have  been  awarded  for  the  foregoing  errors  of  the  court.  But 
it  ought  to  have  been  granted,  also,  because  the  yeidict  is  not 
authorized  by  the  evidence.  The  testimony  not  only  prepon- 
derates against  the  verdict,  but  it  is  of  such  a  character,  whan 
properly  scrutinized  and  understood,  as  to  leave  no  reasonable 
excuse  for  doubt  in  an  intelligent  and  disinterested  mind. 

Wherefore,  the  judgment  of  the  circuit  court  is  reversed,  the 
verdict  set  aside,  and  the  cause  remanded  for  a  new  trial. 

BiooBD  vx  EncnaaxT  m  evidenoe  of  an  eviotion:  PcMon  t.  Kmmedtg^  10 
Am.  Deo.  744;  WilUama  v.  Shaw,  7  Id.  706;  Shi]^p  v.  Alexander^  6  Id.  42L 
Former  jadgment  is  conclusive  evidenoe  between  the  same  parties  in  a  anb- 
sequent  action  involving  the  same  rights:  Beits  v.  Starry  13  Id.  94;  and  majf 
be  admitted  between  other  parties  in  those  cases  where  hearsay  evidenoe  of 
the  facts  upon  which  the  jadgment  is  grounded  would  be  nnobjeotionable: 
Vaughan  v.  Phebe,  17  Id.  770. 

Fbaubolbmt  Voluntabt  Ck>HVETAzrci8  are  not  binding  upon  a  adbseqneiit 
bona  Jide  purchaser  from  the  grantor:  Neumuw  v.  Ckapmam,  and  note,  14 
Am.  Dee.  708;  see,  also,  Oo$by  v.  Bom^  Adminktrator^  amie^  140^  and  Glamoek 
V.  BcMon,  18  Id.  70a 


Bbeweb  v.  Bowman. 

[8  J.J.  )CAasBAix.,493.] 
Bnxs  Of  Bbvihw  mat  bb  PBoaxourxD  for  errors  apparaat  upon  tho  iaoe  el 

the  reoord,  or  for  matters  dehors  the  record. 
BOiLa  OF  ExviBw  of  thb  FntST  Class  core  errors  in  a  manner  analogooa 

and  equivalent  to  the  remedy  by  writ  of  error. 
Affismancs  upon  Writ  of  Ebbor  bars  bill  of  review  for  any  error 

in  the  record,  bat  not  assigned  or  inquired  into  on  the  writ  of 
Bbvbbsal  upon  Wbit  of  Ebbob,  with  directions  how  to  render  tbe  dttoras 

and  the  rendition  accordingly,  will  bar  an  inquiiy  by  writ  of  raviaw, 

into  errors  in  the  writ  which  were  not  noticed  in  error. 
Bnxs  OF  Bbvibw  for  Matter  dehors  the  Bboord  classified. 

BniL  of  review.    The  case  appears  from  the  opinion. 

Hoggin,  for  the  plaintiff 

Oreen  and  Harlan,  contra. 

By  Court,  Uhderwood,  J.  There  are  two  caoaes  for  which 
bills  of  review  may  be  prosecuted:  1.  Errors  apparent  npon 
the  face  of  the  record;  2.  Matters  dehors  the  record:  Hendridfi 
heira  v.  Clay,  2  Monroa,  464.^    Bills  of  review  of  the  first  class 

I.    fraMlrfo'sfrortT.Cktv.aA.E.Manh.Aea. 
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eaxe  errors  in  a  maimer  analogous  and  equiyalent  to  tlie  rem- 
edy by  writ  of  error:  Blight,  etc.,  t.  McOhvy,  etc.,  4 Monroe,  146.' 

Henoe,  an  affirmance  in  this  court,  upon  writ  of  error,  would 
bar  a  bill  of  reTiew  for  any  error  which  might  exist  in  the  re- 
cord, but  which  was  not  assigned  nor  inquired  into  by  this 
court.  (See  last  authority.)  It  follows,  that  a  reversal  by  this 
court,  upon  a  writ  of  error  (and  we  perceive  no  reason  why  a 
reversal  npon  an  appeal  should  not  have  the  same  effect),  with 
directions  how  to  render  the  decree,  and  the  rendition  of  the 
decree  by  the  circuit  court  in  pursuance  of  the  mandates  of  this, 
would  equally  bar  an  attempt  by  bill  of  review  to  inquire  into 
errors  which  be  in  the  record,  but  which  were  not  noticed  by 
this  court.  After  this  court  has  decided,  its  opinion  must  be 
effectuated  by  the  inferior  courts.  This  suit  was  decided  by 
this  court:  3  Bibb.  411.  The  decree  rendereci  by  the  circuit 
court  conformed  to  the  opinion  of  this  court.  All  attempts,  there* 
fore,  to  reach  any  error  apparent  upon  the  face  of  the  record, 
prior  to  the  decision  of  this  court,  came  too  late. 

If  the  bill  of  review  filed  by  Brewer,  etc.,  can  avail  them  any 
thing,  it  must  be  because  their  case  falls  under  the  second  dassi- 
ficaiion  above.  Under  this  head  a  bill  of  review  may  be  sus- 
tained in  two  kinds  of  cases: 

1.  For  the  discovery  of  new  matter,  not  put  in  issue  by  the 
pleadings  in  the  record,  sought  to  be  reviewed,  and  which,  had 
it  been  known  and  set  forth,  would  have  produced  a  different 
decree. 

2.  The  discovery  of  evidence  of  a  "  permanent  nature  and  un- 
erring^ character,'*  which,  had  it  been  produced  on  the  trial, 
would  have  changed  the  decree,  or  by  showing  by  record  that 
the  wriineeses  upon  whose  testimony  the  decree  was  procured, 
have  been  convicted  of  perjury,  upon  their  testimony  given  in 
the  case  sought  to  be  reviewed. 

There  may  be  other  grounds,  dehors  the  record,  which  might 
justify  a  review,  such  as  the  fraudulent  conduct  of  one  of  the 
parties,  by  which  a  decree  may  sometimes  be  procured,  and  his 
adversaxy  taken  by  surprise  in  doing  it,  and  the  like;  but  it  is 
not  neceasazy  in  this  case  to  notice  such  grounds,  as  they  can 
not  avail  the  plaintiffs  in  error.  Nor  is  it  necessary  here  to  de- 
cide whether  bills  of  this  character  are  technically  and  properly 
denominated  bills  of  review. 

It  is  not  sufficient  for  a  review  to  depend  upon  reswearing  the 
«tme  or  other  vritnesses,  with  a  view  to  reach  the  truth:  Pindley 

1.    BUighir.MeOoog,  AT.B»Maa7mi  "* 
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V.  Nancy,  8  Mon.  403;*  Head  v.  Eead^s  adm..  Id.  121;'  Begpan 
▼.  HcClanahan,  Hard.  845.  Whether  Jacob  Bowman  was  entitled 
to  the  land  in  controTersy,  or  any  part  of  it,  as  heir  at  law  to 
Joseph  Bowman,  was  a  fact  put  directly  in  issne  by  the  plead- 
ings before  the  cause  came  first  to  this  court.  It  is  not  pre- 
tended by  the  plaintiffs  in  error  that  they  have  disooTcred  any 
written  or  record  evidence,  or  that  any  witness  has  been  con- 
victed of  peijury.  We  perceive  no  ground  upon  which  to  sus- 
tain the  bill  of  review. 

Those  who  are  infants,  and  in  whose  behalf  time  is  reserved, 
after  they  have  attained  full  age,  to  open  a  decree,  should,  we 
think,  apply  to  the  court  for  that  purpose  by  petition,  suggest- 
ing the  fact  of  full  age,  and  praying  then  to  be  heard.  Thej 
can  not  unite  with  those  who  have  no  privilege  in  a  bill  of  re- 
view, and  thus«attempt  to  bring  in  those  who  were  completely 
barred  by  the  former  decree,  again  to  litigate  the  whole  mat- 
ter. 

The  decree  of  the  circuit  court  is  a£Srmed,  with  costs. 

BoBEBTsoN,  0.  J.,  absent. 

Bn«LB  OF  Bsvixw,  temoi  Katubb  akd  Soon.-— The  objeot  ol  a  hoi  of 
review,  and  of  a  bill  in  the  natare  of  a  bill  of  review,  Ib  to  proonre  the  re- 
venal,  alteration,  or  explanation  of  a  decree  made  in  a  former  eait:  2  Damell'e 
Ch.  PL,  sec.  1575.  The  mlee  regulating  theae  bills  were  first  systemafeieally 
ammged  by  FranoiB  Baoon,  when  lord  high  ohanoellorof  England;  and  thee^ 
rales,  with  Utile,  if  any,  modification,  have  been  recognised  unto  the  preeent 
time.  They  comprise  a  portion  of  that  eminent  scholar's  celebrated  Ordi- 
nances in  Chancery,  and  though  perhaps  not  directly  adverted  to  in  recent 
adjudications,  ondonbtedly  form  the  foundation  of  modem  judicial  dedaicin 
upon  this  subject.  These  ordinances,  so  far  as  they  relate  to  biUs  of  review, 
are  thus  given  in  the  fifteenth  volume  of  Spedding,  EUis  and  Heath*s  edition  of 
Bacon's  works,  p.  351,  etseq,:  "No  decree  shall  be  reversed,  altered,  or  ex- 
plained, being  once  under  the  great  seal,  but  upon  bill  of  review;  and  no 
bill  of  review  shall  be  admitted,  except  it  contain  either  error  in  law,  i^pear- 
ing  in  the  body  of  the  decree  without  farther  examination  of  matters  of  fact, 
or  some  new  matter  which  hath  arisen  in  time  after  the  decree,  and  not  any 
new  proof  which  might  have  been  used  when  the  decree  was  made;  neverthe- 
less upon  new  proof  that  is  come  to  light  after  the  decree  made,  and  oould 
not  possibly  have  been  used  at  the  time  when  the  deoree  passed,  a  bill  of  re- 
view may  be  grounded  by  the  special  license  of  the  court,  and  not  otherwise. 
2.  In  case  of  miscasting,  being  a  matter  demonstrative,  a  deoree  may  be  ex- 
plained and  reconciled  by  an  order,  without  a  bill  of  review;  not  understand- 
ing by  miscasting  any  pretended  misrating  or  misvaluing,  but  only  error  in 
the  auditing  or  numbering.  3.  No  bill  of  review  shall  be  admitted,  or  any 
other  new  bill  to  change  matter  decreed,  except  the  decree  be  first  obeyed 
and  performed;  as,  if  it  be  for  land,  that  the  possession  be  yielded;  if  it  be 
for  money,  that  the  money  be  paid;  if  it  be  for  evidences,  that  the  evidences 

1.  JVmI^t.  2VI0'.  ST.B.Moiiio«i4a).       2  JRaod  t.  J7Md,  odmt V,  S  A.  K  ICsiek.  UL 
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be  iKTOo^t  in;  And  ao  in  other  caaes  which  stand  upon  the  strength  of  the 
deone  alooew  4.  Bat,  if  any  act  he  decreed  to  he  done  which  eztingnisheth 
the  paitiea'  right  at  the  common  law,  aa  making  of  aararance,  or  release,  ao* 
knowledging  astiafaction,  «^i»ftftlwg  of  honds  or  evidences,  and  the  like, 
Ibose  puts  of  the  decree  are  to  be  spared  nntil  the  hill  of  review  be  deter- 
ntoed;  bat  soch  sparing  is  to  be  warranted  by  public  order  made  in  ooort. 
6  No  bill  of  review  shall  be  put  in,  except  the  party  that  prefers  it  enter 
into  reoogniaanoe  with  sureties  for  satisfying  of  costs  and  damages  for  the 
delay,  if  it  be  found  against  him." 

Bills  of  Bxvnw  havb  bken  Dtvidxd  into  three  classes:  The  bill  of  re- 
new proper,  which  is  filed  after  the  signing  an«2  enrollment  of  the  decree;  a 
sapplementel  bill  in  the  nature  of  a  bill  of  review,  a  term  applied  to  a  bill 
snrlrinjt  the  revision  of  a  former  decree,  when  filed  before  such  decree  has 
been  ognad  and  enrolled;  and  an  original  bill  in  the  nature  of  a  bill  of  review, 
^plieable  when  the  interest  of  the  party  seeking  a  reversal  waa  not  before 
the  eomt  when  the  decree  waa  rendered:  WhiUng  v.  Bank  </  U*  S,,  13  Pet. 
8,  13;  Adama  on  Eq.  775.  In  America,  in  most  of  the  state  courts  of  equity, 
and  certainly  in  the  courts  of  the  United  States,  the  practice  of  enrolling 
dscreea,  aa  fcrmerly  existed  in  England,  does  not  prevail;  but  decrees  in 
chaaoeiy  and  judgments  at  law  are  deemed  matter  of  record,  and  considered 
as  enrollad  as  of  the  term  of  which  they  are  pronounced.  Consequently  the 
bill  of  review  is,  in  this  country,  the  proceeding  ordinarily  resorted  to  for 
the  revision  of  a  former  decree:  Story's  Eq.  PL  sec.  403.  Judge  Story  passed 
upon  this  precise  question  in  Whiting  v.  ^onib  of  the  U,  8.,  13  Pet  6,  13: 
*'  Some  anggestions  have  been  made  as  to  the  nature  and  character  of  the 
pieaent  bill,  whether  it  be  treated  as  a  bill  of  review,  or  what  other  is 
its  appropriate  denomination.  As  the  original  decree  which  it  seeks  to  re- 
view waa  properly,  according  to  our  course  of  practice,  to  be  deemed  recorded 
and  enrolled  as  of  the  term  in  which  the  final  decree  was  passed,  it  is  cer- 
tainly a  bill  of  review  in  contradistinction  to  a  bill  in  the  nature  of  a  bill  of 
review,  which  latter  lies  only  when  there  has  been  no  enrollment  of  the 
decree.**  In  Bexler  v.  Arnold,  5  Mason,  303,  311,  the  same  judge  further 
said:  *'  This  distinction  between  a  bill  of  review  and  a  bill  in  the  nature  of  a 
bill  of  review,  though  important  in  England,  is  not  felt  in  the  practice  of  the 
courts  of  the  United  States,  and  perhaps  rarely  in  any  of  the  state  courts  of 
equity  In  the  Union.  I  take  it  to  be  clear  that  in  the  courts  of  the  United 
States,  all  decrees  as  well  as  judgments  are  matter  of  record,  and  are  deemed 
to  be  enrolled  as  of  the  term  in  which  they  are  passed.  So  that  the  appro- 
priate remedy  is  by  a  bill  of  review.*'  Bills  of  review  and  biUs  in  the  nature 
of  biUs  of  review,  therefore,  will  be  examined  together,  they  being  governed 
by  the  same  general  principles,  and  the  main  distinction  between  them,  the 
Mifollment  or  non-enrollment  of  the  decree  being  practically  discarded. 

Bills  ov  Exvixw  Lie,  first»  for  errors  of  law  apparent  on  the  face  of  the 
record,  and,  second,  upon  the  discovery  of  new  matter.  This  is  the  division 
made  by  Lord  Bacon  in  the  first  of  his  ordinances  above  quoted,  and  is  stil] 
preserved.  The  language  of  that  ordinance,  and  of  many  of  the  books,  in 
stating  the  first  of  these  classes  is:  "  For  errors  of  law  appearing  in  the  body 
of  the  decree,'*  but  it  i»  deemed  more  in  conformity  with  our  system  to  say 
"record "  in  stead  of  "decree.**  For  the  American  courts  do  not  confine  tbs 
review  of  a  previous  dedsion  to  grounds  of  error  appearing  in  the  decree 
alone,  our  practice  of  drawing  the  decree  being  different  from  that  in  Eng- 
land. The  entire  record,  as  will  subsequently  be  shown,  may  be  searched 
for  errors  apparent. 

Am.  Dao.  Yoi*.  ZX— U 
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Kone  but  parties  and  privies  in  representation  are  entitled  to  bring  bills  ci 
NWew:  Story's  Eq.  PL,  sec  400;  VaugKan  ▼.  Cutrer,  49  Miss.  7S2;  7%4MKp- 
§on  ▼.  JHcuBweU,  95  U.  S.  397,  and  aathorities  cited.  Assignees  can  not  fik 
them:  Thompaon  v.  MaxweU;  but  those  who  have  an  interest,  sach  as  devi- 
sees or  remainder-men,  and  who  are  aggrieved  by  the  decree,  may  resort  to  aa 
original  bill,  in  the  nature  of  a  bill  of  review.  Only  where  a  decree  has  been 
made  finally  determining  the  rights  of  the  parties,  are  bills  of  review  allowa- 
ble; for  a  merely  interlocutory  decree  may  be  varied  or  rescinded  before  final 
decree:  2  Daniell's  Ch.  PL,  sec  1679;  Story's  Eq.  PL,  sec.  406a.  Whetiier 
a  bill  would  lie  to  review  the  judgment  of  an  appellate  courts  is  mocii 
doubted.  That  a  revision  of  the  decision  of  the  court  of  superior  jnrisdictiaa 
ought  not  to  be  allowed  for  alleged  errors  of  law  appearing,  seems  to  be  man* 
ifeet:  CampbeU  v.  Price,  3  Muni  227;  Campbell  v.  CampeU,  22  Gratt  669, 
examining  many  cases;  Kinaell  v.  Feldman,  28  Iowa,  497;  the  principal  osssl 
For  matter  newly  discovered  after  a  decree  affirmed  by  the  house  of  lords^ 
a  party  had  been  permitted  to  file  a  bill  asking  relief  of  the  lords:  Barboti  t. 
SearU,  1  Vem.  416;  but  the  complainant  and  his  counsel  expressly  disavowed 
any  authority  of  the  court  of  chancery  to  reverse  or  alter  the  order  or  decree 
of  the  house  of  lords.  In  Connolly  v.  Connolly,  9  The  Eeporter,  830,  sii« 
preme  court  of  Virginia,  January,  1880,  a  bill  founded  on  after-disoovered 
evidence  was  said  to  be  proper  '*  even  after  it  has  been  affirmed  by  an  appel- 
late court."  Campbell  v.  CampeU,  22  Gratt.  649,  and  cases  cited;  and  SimgU' 
ton  V.  Singleton,  8  B.  Mon.  340,  are  authorities  for  the  position  that  a  decrse 
of  affirmance  is  not  a  bar  to  a  bill  of  review  for  newly-discovered  evidence. 
On  the  other  hand,  Stafford  v.  Bryan,  2  Paige,  45;  KinaeU  v.  Feldman,  28 
Iowa,  497;  and  JeweU  v.  Dringer,  9  The  Reporter,  379,  court  of  chancery  of 
New  Jersey,  October,  1879,  support  the  opposite  view,  that  after  a  decree  by 
the  appellate  court,  such  a  bill  would  not  lie.  In  this  last  case  the  facte 
were: 

Dringer  filed  a  petition  for  leave  to  have  a  bill  of  review,  for  fraud  in  the 
procurement  of  the  judgment  against  him,  and  on  the  ground  of  newly-dis- 
covered  evidence.    The  complainant's  bill  was  originally  dismissed  in  the 
eourt  of  chancery,  where  this  petition  was  preferred,  but  on  appeal,  that 
(udgment  was  reversed  as  to  defendant  Dringer,  and  a  decree  was  thereupon 
entered  against  him  in  conformity  to  the  judgment  of  the  appellate  court 
Dringer  then  applied  for  leave  to  file  a  bill  of  review  for  the  purpose  of  hav- 
ing the  chancery  court  review  the  decree  entered  therein  upon  the  remittitor 
from  the  court  of  last  resort    The  vice-chancellor,  in  the  course  of  the  opin- 
ion delivered  on  behalf  of  the  court,  said:   *'If  the  judgment  sought  to  be 
reviewed  had  remained  in  the  court  of  errors  and  appeals,  and  was  now  in 
course  of  execution  there  by  the  process  of  that  tribunal,  I  take  it  to  be  too 
clear  for  argument,  that  this  court  could  not,  by  bill  of  review,  revise,  change, 
or  affirm  it     Because  it  is  remitted  to  this  court  to  be  carried  into  efiect  here, 
does  it  thereby  become  subject  to  the  control  of  this  court  for  revision,  re- 
versal, or  correction,  or  any  less  the  judgment  of  the  court  pronouncing  it? 
The  court  of  errors  and  appeals  is  not  a  court  of  final  process;  but  when  a 
cause  is  finally  determined  here,  the  judgment  is  remitted  to  the  court  of 
original  jurisdiction  in  which  the  cause  originated  merely  for  the  purpose  of 
being  carried  into  effect:  Gardener  v.  Staie,  1  Zab.  557.     It  becomes  a  judg- 
ment in  the  court  of  original  jurisdiction  for  that  purpose  and  no  other.     The 
judgment  the  petitioner  seeks  to  have  reviewed  by  this  court  is  not  the  judg- 
ment of  this  court,  except  for  a  single  purpose,  namely,  to  be  carried  into 
effect:  for  all  other  purposes  it  is  the  judgment  of  the  court  of  last  resort  and 
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M  such,  nnut  be  respected  and  obeyed  by  this  ooart:  2  Paige,  45.  The  case 
presents  merely  a  question  of  method.  The  petitioner  asks  this  oonrt  to  re- 
riew,  by  means  of  a  bill  of  review,  the  jndgment  of  the  oonrt  of  errors  and  ap- 
peals; in  other  words,  he  asks  this  oonrt,  by  a  proceeding  pnreiy  supervisory  in 
its  character,  to  determine,  upon  certain  new  facts  he  proposes  to  put  in  evi- 
dence, whether  the  judgment  of  the  court  of  errors  and  appeals  is  right  or  not. 
That,  I  think,  this  court  is  not  authorized  to  do.  But  this  conclusion  does 
not  leave  the  petitioner  remediless,  if  he  has  really  snfiered  a  grievance  which 
this  coort  is  competent  to  redress.  This  court  will  open  to  him  whenever  he 
can  ocMne  here  with  an  original  bill,  exhibiting  a  state  of  facts  which  renders 
it  plain  that  it  will  be  against  conscience  and  right  to  let  his  adversary  eze- 
cate  his  judgment,  and  that  it  was  not  possible  for  him,  by  the  exercise  of 
ordinary  care  and  diligence,  to  have  discovered  those  facts  sooner.  Equity 
delights  to  relieve  the  victims  of  fraud,  accident,  and  mistake,  but  they  must 
seek  its  aid  in  the  methods  appointed  by  law."  The  petition  was,  thoefore, 
dismissed.  Where  the  court  of  dernier  resort  has  expressly  reserved  the  right 
to  the  lower  court  to  review  the  decree,  that,  of  course,  removes  the  bar: 
Stqfard  v.  Bryati,  2  Paige,  45. 

A  second  bill  to  review  the  same  judgment  after  a  final  hearing  oil  the  for- 
mer one,  will  not  be  permitted:  Freeman  on  Judgments,  sec.  323.  And  this 
rule  of  practice  is  extracted  frcMu  the  authorities  in  Strader  v.  Jleirs  qf  Byrd, 
7  Ohio,  184:  "  When  a  demurrer  to  a  bill  of  review  has  been  sustained  or 
allowed,  in  other  words,  where,  according  to  our  practice,  the  bill  has  been  dis- 
missed, and  the  original  decree  thereby  affirmed,  no  subsequent  bill  of  review 
will  lie;  but  where  the  original  decree  has  been  reversed,  this  decree  of  re- 
versal may  be  reviewed,  and  this  is  believed  to  be  according  to  the  common 
nasges  of  courts  of  equity,  in  England.  This  rule  of  practice  is  based  upon 
soond  reason.  Where  there  have  been  two  concurrent  decrees,  as  in  the  case 
of  the  demurrer  allowed,  it  is  time  that  the  litigation  should  be  ended,  but 
where  the  original  decree  has  been  reversed,  there  the  matter  may  still  be 
considered  as  doubtful." 

Against  a  consent  decree,  a  bill  of  review  does  not  lie:  Comith  v.  Keesee, 
21  Ark.  628;  Ejfder  v.  Phanix  Iru.  Co.,  101  Mssa.  648;  Thompaon  v.  Max- 
«eea,d5U.  a  397;  citing  WM  v.  »re66,  3  Swans.  658;  2  Smith's  Ch.  Pr.  60, 
and 2 Darnell's Ch.  PL  1629[3  Am.  ed.] 

Bills  of  review,  being  in  the  nature  of  writs  of  error,  will  not  lie  for  errors 
of  law  after  the  time  prescribed  for  bringing  a  writ  of  error  has  elapsed: 
Cooper's  Eq.  PL  01-93;  Story's  Eq.  PL  sea  410;  DoUon  v.  Erb,  63  IlL  289; 
Bcfd  T.  Vanderkemp,  1  Barb.  Ch.  273;  T/u>mas  v.  Hwrme,  10  Wheat.  146, 
150;  NoloM  V.  Urmakm,  17  Ohio,  17a  And  in  Allen  v.  Currey,  41  CaL  318, 
321,  Crockett,  J.,  said,  for  the  court,  respecting  a  bill  filed  for  matter  newly 
discovered:  "  The  repose  of  society  demands  that  when  a  controversy  has 
been  ended  by  the  final  judgment  of  a  court,  it  shall  not  be  reopened,  except 
within  a  reasonable  time;  and  in  respect  to  bills  of  review,  courts  of  equity 
have  adopted  as  a  reasonable  period  within  which  they  may  be  prosecuted,  the 
time  allowed  by  law  for  the  prosecution  of  an  appeal,  or  writ  of  error: 
Story's  Bq.  PL  sec.  410;  Svuth  v.  Clay,  Amb.  645;  Cooper's  Eq.  PL  91; 
Thpnuu  r.  Harvie,  10  Wheat.  146."  It  is  made  a  query  in  Story's  Eq.  PL 
sec  419,  whether,  in  regard  to  bills  for  new  matter,  the  limitation  ought  to 
run  from  the  discovery  of  the  matter,  or  not;  but  the  point  is  not  there 
settled,  the  author  stating  that  the  lapse  of  time  iu  connection  with,  other 
eircumstances,  would  no  doubt  be  considered  in  refusing  permission  to  file 
such  a  bilL     The  decision  from  California  above  quoted  was  mode  in  regard 
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to  sach  a  bill,  although  the  difltinction  between  the  two  classes  waa  not  par- 
tioalarly  prened  upon  the  attention  of  the  oonrt  It  is  oonoeived  that  lapae 
of  time  should  not  alone  prevent  a  party  from  claiming  his  rights,  if  he 
promptly  endeavors  to  assert  them  when  they  are  discovered.  ^ 

Bills  of  Bbvisw  tob  Ebbobs  Afpabbnt.  It  has  been  a  question  mnch 
agitated,  what  the  court  could  consider  in  looking  for  errors  of  law  apparent 
on  the  face  of  the  record.  Especially  in  this  countiyy  whero  our  system 
differs  from  that  pf  England,  has  the  uncertainty  prevailed.  But  the  weight 
of  authority,  without  doubt,  excludes  an  examination  of  the  evidence^  and 
confines  the  hearing  to  errors  of  law  made  upon  the  facts  as  reported,  which 
are  deemed  conclusive.  The  following  elaborate  opinion  by  Judge  Stone,  in 
MeDougald  v.  Dougherty,  S9  Ala.  409,  embraces  almost  all  of  the  case  law  on 
this  particular  question.  "  In  the  English  chancery,  it  is  the  rule  to  embody 
in  the  decree  all  the  material  facts  of  the  case.  This  does  not  neoeMatily, 
nor  even  generally,  include  the  evidence  which  establishes  the  facts;  but  the 
conclusions  of  the  chancellor,  the  facts  found.  These  facts  may  oonsiat  of 
admissions  found  in  the  pleadings,  ptoob  furnished  by  documentary  evidence, 
or  convictions,  either  positive  or  inferontial,  which  are  the  result  of  parol 
proof.  All  these  facts  are  presented  in  the  body  of  the  decree;  and  the  rule 
thero  is,  that  the  error  which  will  justify  a  bill  of  roview,  must  be  apparent 
in  tbe  body  of  the  decroe.  The  testimony  can  not  be  looked  to,  either  for 
the  purpose  of  correcting  any  statement  of  fact  found  in  the  decree,  or  of 
supplying  any  fact  omitted  from  the  statementb  Hence  it  is  strictly  true 
that,  in  England,  the  ordinance  of  Lord  Bacon  has  never  been  departed  from: 
See  Perry  v.  Philips,  17  Ves.  176;  0*BrieH  v.  Contwr,  2  Ball  k  Beatty,  162; 
Ilaig  V.  Haman,  8  Clark  &  Fin.  370;  Com  qf  FansJuxw,  Hard.  174;  Combe  v. 
Proud,  1  Cas.  in  Ch.  54;  AfeUi^  v.  WiOianu,  1  Vem.  166;  Trulock  v.  Hoby,  16 
Sim.  271;  Mit.  Ch.  PL  84;  3  Dan.  Ch.  Pr.  1727;  Story's  Eq.  PL  sec  406. 

'*  But  in  this  country,  the  practice  has  never  pravailed  of  embodying  or  ex- 
pressing the  facts  in  the  decroe;  and  out  of  this  has  grown  a  modification  of 
the  English  rule,  so  as  to  accommodate  the  romedy,  as  far  as  practicable,  to 
the  change.  In  South  Carolina  it  is  held  that  a  bill  of  roview  will  not  lie  for 
error  apparent;  for  as  the  decree  can  only  be  looked  to,  and  that  contains  no 
statement  of  facte  found,  there  can  be  no  such  thing  as  error  apparent:  Jfoai- 
gauU  V.  Decu,  I  BaiL  Eq.  296;  Perkma  v.  Lang,  1  McCord's  Ch.  30.  [So» 
also,  in  Texas:  Seguin  v.  Maverick,  24  Tex.  626,  where  a  lengthy  examina- 
tion of  the  reasons  and  principles  of  this  proceeding  is  made.]  So  in  Tennes- 
see it  was  ruled  that,  as  a  stetement  in  the  body  of  the  decree,  of  the  facte 
on  which  it  resto,  furnishes  the  only  evidence  which  under  the  rule  can  be 
looked  to  on  the  question  of  error  apparent,  the  omission  of  such  statement 
ii  itself  error  apparent,  which  will  sustain  a  bill  of  review:  Burdine  v.  iS/iefton, 
10  Yerg.  41.  This  decision  gave  rise  to  a  stetnte  in  Tennessee:  Eaton  v.  Didb- 
inaon,  3  Sneed,  402.  So  in  Ohio  it  was  decided,  that  if  no  stetement  of  the 
facte  was  put  in  the  decree,  the  whole  record  of  the  former  suit,  including 
the  evidence,  was  open  to  examination  on  the  question  of  error  apparent: 
Ludlow's  Ileire  v.  Kidd,  1  and  2  Ohio,  463;  Strader  v.  Byrd,  7  Id.  184;  Steven* 
«.  Hay,  15  I(L  313.  If  the  question  before  us  were  an  open  one  in  this  stote, 
we  would  not  feel  inclined  to  adopt  the  rule  either  of  South  Carolina,  Ten- 
nessee, or  Ohia  But  it  is  not  an  open  question:  Caller  v.  Shielde,  2  Stew,  k 
Per.  424;  P.  ^  M.  Bank  v.  Dundas,  10  Ala.  667.  The  rule  as  modified  and 
acted  on  in  the  American  oourte  u  not  always  expressed  in  the  same  lan- 
guage. It  has  been  decided  that  on  tbe  question  of  error  apparent  the  court 
is  authoriaed  to  consult  and  examine  the  '  bill,  the  answer,  and  other  plead- 
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mga,  and  the  deeree:'  WhUing  v.  Banl  qf  U.  S.,  13  Pet.  14;  <  the  bill,  ui- 
•weti^  and  Ofther  pcooeedingB:'  Dexter  v.  Arnold,  5  Mason,  311;  '  the  bill,  the 
prooeedingi  thereon,  and  the  decree:'  Turner  v.  Berry,  8  Oilman,  613;  '  the 
pleadings  and  proof  to  ascertain  the  facts  on  which  the  decree  is  based:'  P. 
S  M.  Bank  v.  Dwndas,  10  Ala.  667.  Mr.  Story,  in  his  Eqoity  Pleadings,  sec- 
tun  407,  says:  '  For  the  purpose  of  examining  all  errors  at  law,  the  bill,  an- 
swer, and  other  proceedings  are,  in  our  practice^  as  mnch  a  part  of  the  record 
before  the  ooort  as  the  decree  itself;  for  it  is  only  by  a  comparison  with  the 
former,  th»t  the  correctness  of  the  latter  can  be  ascertained.'  See  also  Mit- 
fbid'a  Ch.  PL  84,  and  notes;  3  Dan.  Gh.  Pr.  1727,  and  notes;  4  Bow.  Ins. 
347.  The  following  authorities  are  confirmatory  of  this  view:  Ooodhue  v, 
Ckmrekman,  1  BarK  Ch.  697;  Oetaler  ▼.  8ar<mi,  18  IlL  617;  Bandon  ▼.  Cari^ 
wfigkt^  3  Tex.  268;  Kennedy  v.  Oeorffia  State  Bank,  8  How.  U.  S.  600;  WM 
r.  Pell,  3  Plugs,  371;  Foy  ▼.  Foy,  26  Miss.  212. 

"All  the  oases,  English  and  American,  except  those  from  Ohio,  agree  in 
this,  that  on  bill  of  review  for  error  apparent,  judgments  or  inferences  of  fact 
esn  not  be  tried  or  retried  If  the  chancellor  on  the  first  trial  has  decided 
that  a  fact  exists  or  does  not  exist;  or,  if  the  decree  be  silent  on  the  question 
of  what  the  eridence,  or  any  part  of  it,  proves  or  fails  to  prove,  then  such 
evidence  can  not  be  looked  to  or  considered  on  the  question  of  granting  a  re« 
view  of  a  decree  enrolled.  '  You  are  not  at  liberty,'  says  Mr.  Justice  Story, 
'to  go  into  the  evidence  at  large,  in  order  to  establish  an  objection  to  the  de- 
erse  foonded  on  the  supposed  mistake  of  the  court  in  its  own  deductions  from 
the  evidence.-'  Whiting  v.  Bank  qfU.S.,  13  Pet  14.  *  From  the  very  nature 
of  the  proceeding'  [bill  of  review]  'it  is  manifestly  necessary  to  state  all  of  the 
prooeedings  in  the  original  cause,  except  the  evidence  on  which  the  court 
fcond  the  facts  on  which  it  proceeded  to  render  a  decree.  Upon  a  bill  of  re- 
view, the  sufficiency  of  the  evidence  to  establish  the  facts  as  found  can  not 
be  controverted.  It  is  not  of  a  misjudging  of  the  facts  that  a  party  can  com- 
plain, bat  for  an  improper  determination  of  the  law:*  Turner  v.  Berry,  3  Oil- 
man, 644.  Facts  may  be  looked  to,  but  not  the  evidence  which  proves  or 
disproves  those  facts:  see  anthorities,  eupra;  also,  Douglterty  v.  Morgan,  6 
Mod.  162;  Bamum  v.  MeDaniels,  6  Vt.  170;  Evane  v.  Clement,  14  IlL  208; 
Wieer  t.  Bladdy,  2  Johns.  Ch.  491;  Burdme  v.  Shelion,  10  Yerg.  41-45. 

*'Lord  Eldon,  in  the  case  of  Perry  v.  PhOipa,  17  Ves.  178,  while  stating 
that  the  error  which  will  justify  a  bill  of  review  must  be  apparent,  and  of 
matter  of  law,  uses  the  remark  that  'there  is  a  great  distinction  between 
error  in  the  decree  and  error  apparent;  the  latter  does  not  apply  to  merely 
judgment.'  Whether  this  distinction  which  does  exist  is  expressed  witii 
that  deamess  which  will  enable  the  profession  to  comprehend  it  readily,  is 
not  lor  ns  to  determine.  Lord  Manners,  in  the  case  of  0*Brien  v.  Connor,  9 
Ball  &  B.  164,  was  more  happy.  He  says,  the  ground  of  a  bill  of  renen 
mast  be  'an  error  in  point  of  law;  that  is,  an  erroneous  result  drawn  by  thi 
eoort  from  the  facts  apparent  on  the  record.'  What  Lord  Eldon  reall> 
meant  by  the  expression  '  erroneous  judgment'  is  shown  by  his  own  decisions, 
and  by  iH  the  antjiorities,  to  be  what  we  have  stated  above,  namely,  that  n 
is  not  permissible  to  look  at  the  testimony  with  a  view  of  determining 
iHiether  the  chancellor  scanned  it  properly,  allowed  it  proper  weight,  or 
drew  correct  inferences  from  it.  These  are  questions  which  arise  on  appeal, 
bat  not  on  bill  of  review.  In  the  latter,  the  chancellor  deals  with  record 
facts,  not  the  evidence  which  goes  to  prove  them. 

"It  is  also  said  that  the  error  apparent  which  will  uphold  a  bill  of  review 
must  be  an  error  of  law.    This  is  true,  but  it  is  doubtful  if  it  be  sufficiently 
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definite.  It  may  consist  of  error  of  law  in  the  ordinary  acceptation  of  that 
expression;  such,  for  instance,  as  misjudging  and  misapplying  the  law  to  the 
facts  stated;  an  erroneous  and  iUogioil  conclusion  from  given  premisesL  Or 
it  may  consist  of  an  inadvertence,  such  as  mistaking  one  name  for  another 
name,  or  one  thing  for  another  thing.  This  sometimes  springs  from  a  con- 
fused understanding  of  the  names  of  parties,  or  of  the  description  of  prop- 
erty in  controversy.  There  are  some  old  decisions  which  confound  the  ex- 
pression 'error  apparent'  with  palpable  error,  or  inadvertence;  and  the 
tendency  of  these  decisions  is  to  confine  the  relief  for  error  apparent  to  that 
olass  of  accidental  or  inadvertent  errors,  on  which  the  chancellor  does  not 
appear  to  have  exerdsed  his  judgment  or  reasoning  powers:  Wiser  v.  Biaehiy, 
2  Johns.  Ch.  491;  Caller  v.  Shields,  2  Stew.  &  For.  417;  WUUams  v.  Murphy, 

1  Porter,  40.  These  dedsious  were  probably  caused  by  the  example  of  eiror 
apparent  given  by  Lord  Eldon  in  the  case  of  Perry  v.  Philips^  17  Ves.  178. 
It  is  doubtful  if  this  ever  was  the  correct  rule:  See  Combs  v.  Proud,  1  Cas^  in 
Ch.  54;  MdUsh  v.  WilMams,  1  Vem.  166.  But  whatever  the  rule  may  have 
been  originally,  the  modem  decisions  have  clearly  defined  it  to  be  what  we 
have  declared  above.  In  Evans  v.  Clement,  14  IlL  209,  the  oourt,  speaking 
of  the  rule,  said,  it  'has  now  become  well  settled  that  the  court  will,  on  such 
a  bill,  reverse  or  revise  its  own  decree,  for  an  erroneous  application  of  the 
law  to  the  facts  found,  whenever  a  oourt  of  appeals  would  do  so  for  the  same 
cause.'  The  following  authorities  in  the  statement  of  the  principle,  and  in 
the  relief  granted,  sustain  our  view:  P.  <b  M,  Bank  v.  Dundas,  10  Ala.  667; 
Mitf.  Eq.  PI.  84;  Bank  U.  S.  v.  BUchie,  8  Pet  140;  TomUnson  ▼.  MeKaig, 
6  Gill,  278;  HoUmgswwih  v.  McDonald,  2  Harr.  &  J.  238;  Alexander  v. 
Slavers,  7  B.  Mon.  355;  Whiting  v.  Bank  qf  U.  S.,  13  Pet  14;  Barman  v. 
McDaniels,  6  Vt  179;  Bandon  ▼.  GaHrighi,  3  Tex.  268:  O'Brien  v.  C&nnor, 

2  Ball  &  B.  154;  Tndock  v.  Bobey,  15  Sim.  277." 

The  learned  judge  then  proceeds  to  examine  deajsiona  supporting  hia  stat^ 
mentthat  "facts  established  by  admissions  in  the  pleadings,  or  shown  to 
exist  in  the  proceedings  in  the  cause,  are  as  dearly  part  of  the  record,  within 
the  American  rule,  as  if  they  were  redted  in  the  decree,"  and  continues: 
"  We  have  shown  above,  that  on  the  question  of  decreeing  in  favor  of  a  bill  of 
review,  the  testimony  taken  in  the  original  suit  can  not  be  consulted  on  the 
allegation  of  error  apparent;  in  other  words,  that  such  testimony  can  not  be 
looked  to,  dther  for  supplying  a  fact  not  stated,  or  of  disproving  any  state- 
ment of  fact  found  in  the  proceedings.  Now,  when  it  is  remembered  that, 
under  the  English  rule,  the  decree  contains  a  statement  of  the  facta — as  well 
those  facts  which  are  proved  by  the  testimony,  parol  and  documentary, 
as  those  established  bj  the  pleadings  and  the  after  proceedings,  it  it 
manifest  that,  under  the  American  rule,  the  relief  afforded  by  bills  of  review 
for  error  apparent,  is  much  less  extensive  than  that  which  is  administered 
under  the  English  rule.  We  are  not  able  fully  to  harmonise  all  the  Ameri- 
can authorities  on  this  question.  We  think,  however,  that  a  dedded  pre 
ponderanoe  of  them,  both  in  numbers  and  ability,  establishes  the  propoeitioii 
that  on  the  inquiry  of  error  apparent,  which  will  uphold  a  bill  of  review,  the 
court  is  permitted  to  examine  the  whole  record  of  the  former  suit — ^the  entire 
proceedings— except  that  which  may  be  classed  as  testimony:  See  authorities, 
supra;  also  Bamum  v.  McDamel,  6  Vt  179;  Bvans  v.  Clemeni,  14  IIL  208| 
Oetder  v.  Saroni,  18  Id.  517." 

A  doubt  was  then  suggested,  whether,  under  the  terms  "record  and  pro- 
ceeding," the  court  might  not  inquire  into  documentary  evidence,  aelf-prov- 
^g,  on  a  bill  of  review  for  errors  apparent  but  after  a  consideration  of  the 
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danger  of  rdaadng  the  role,  it  was  determined  that  such  evidence  was  not,  ol 
its  own  foroe,  eanminable.  Bat  thia  conclusion  was  expressly  said  not  to 
emlmod  "ezhibita,  ^e/<tdum  and  legal  continuing  validity  of  which  are  ad* 
mttied  by  the  pleadings;  for  they  stand  in  the  category  of  facts  stated  on 
the  record,  and  Are  not  the  subject  of  proof  or  testimony."  As  the  rule  de- 
dnced  from  this  elaborate  examination,  Judge  Stone  says:  "On  the  (question 
of  enor  i^pparent,  that  will  justify  a  bill  of  review,  it  is  permissible  to  con- 
aoH  all  the  facts  which  are  apparent  in  the  pleadings,  in  the  process,  and  its 
MTvioe,  in  orders,  reports  confirmed,  and  opinions  and  decrees  of  the  chan- 
eellor." 

Taree  recent  adjudications. by  the  supreme  court  of  the  United  States,  con- 
firm  the  deduction  of  Judge  Stone.  In  Beard  v.  Burts,  95  U.  S.  436,  the 
eoodiiaion  of  fact  of  the  court  or  chancellor  are  said  to  be  "conclusive,"  on 
a  bill  of  review  for  errors  of  law  apparent;  and  in  Tfiompion  v.  Maxwell,  Id. 
991,  387,  Jnatioe  Bradley  stated:  "We  decided,  in  the  case  of  Bvffington  v. 
Harvey^  mnpra^  p.  99  (what  was  well  settled  before),  that  the  only  questions 
open  in  a  bill  of  review  (except  when  filed  on  the  ground  of  newly  discovered 
evidenoe)  are  each  as  arise  upon  the  face  of  the  record,  without  reference  to 
the  evidenoe  in  the  cause:  Whiting  v.  Bank  qf  the  Untied  States,  13  Pet.  6; 
Putmim  V.  Day,  22  WalL  60." 

These  principles  being  established,  "  errors  apparent,"  as  is  stated  in  Ber" 
danatti  v.  Sexton,  2  Tenn.  Ch.  699,  705,  "  for  which  a  bill  of  review  will  lie, 
are  not  enrara  in  the  regularity  of  the  proceedings,  nor  erroneous  deductions 
from  the  evidence;  but  errors  of  law  patent  on  the  face  of  the  decree  in  England, 
and  on  the  pleadings  and  decree  in  this  country.  That  is  to  say,  taking  the 
facta  to  be  ahown  by  the  pleadings  and  decree,  the  court  must  appear  to  have 
erred  in  its  declaration  of  the  law  applicable  thereto,  or  to  have  decreed  con- 
trary to  the  forms  and  praotioe  of  the  courts  in  such  case:  Truloek  v.  Bobey^ 
2  PhiL  395;  Cfreen  v.  Jenkins,  1  De  G.  F.  &  J.  470;  Dexter  v.  Arnold,  5 
liason,  303;  Eaton  v.  Dickinson,  3  Sneed,  401;  BandaU  v.  Payne,  1  Tenn.  Ch. 
147.  If  the  cout  has  declared  the  law  correctly  upon  the  pleadings  and  de- 
cree,  and  in  conformity  with  the  forms  and  practice  of  the  court,  a  biU  of  re> 
view  for  errors  apparent  will  not  lie,  however  erroneous  the  decision  may  be 
in  reality,  upon  the  evidence^  or  upon  evidence  which  might  have  been  ad- 
dooed.  So  of  mere  irregularities  in  the  course  of  proceedings:  Haig  v. 
Homan,  8  CL  &  Pin.  321,  373;  Tomtney  v.  WhUe,  1  H.  L.  Cas.  164."  Nor 
for  mere  errors  of  form,  though  apparent  on  the  record:  Fleming  v.  Stout,  19 
Ind.  328;  Outrry  v.  PerryvMn,  12  Ga.  14;  Burley  v.  Flint,  9  Reporter,  4;  U. 
8.  C.  C,  m.  Dec.  1879;  nor  for  matters  of  abatement:  Fleming  v.  StotU, 
supra;  Story's  Kq.  PL,  sec  411;  wiU  a  bill  of  this  class  lie.  Moreover,  the 
errors  relied  upon  should  have  been  excepted  to:  Davidson  v.  King,  51  Ind. 
285;  Davis  v.  Perry,  41  Id.  305;  Tmin  v.  Oridley,  36  Id.  241;  and  must  be 
specifically  pointed  out»  or  they  will  not  be  noticed:  Lhingston  v.  Noe,  1  Lea, 
65;  La  Orange  A  Memphis  B.  B.  v.  Bainey,  7  Ooldw.  447;  BerdanatU  v.  Sex^ 
torn,  2  Tenn.  Ch.  699,  706,  citing  Moore  v.  Moore,  2  Yes.  598;  Oreen  v.  Jen- 
Urns,  1  De  G.  F.  &  J.  470,  474. 

It  is  stated  in  S,  F.  S.  ds  L.  Society  v.  Thompson,  34  Cal.  76,  that  if  the 
judgment  is  erroneous  upon  the  face  of  the  record,  the  remedy  is  not  by  a  "bill 
jf  review,  bat  by  an  appeal  from  the  judgment  upon  thu  judgment-roU  alone. 
And  in  Seguki  v.  Maverick,  24  Tex.  526,  the  court  sustained  a  demurrer  to  a 
bill  of  review  for  errors  of  law  apparent  upon  the  record,  upon  the  ground 
that  the  bill  woold  not  lie,  C.  J.  Wheeler  saying:  "  There  can  never  be  a 
Bty  to  resort  to  this  remedy  in  order  to  obtain  justice  in  our  practice; 
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for  '  the  rale  upon  »  strict  uid  proper  bill  of  review,'  says  Mr.  Daniell,  '  is  that 
the  decree  can  be  varied  only  upon  each  errors  as  are  complained  of:'  3  Daa. 
Ch.  Pr.  1732.  The  remedy  by  writ  of  error,  therefore,  is  as  ample  and  bene- 
£cial  in  all  respects,  and  it  can  be  prosecnted  within  the  same  time,  as  a  bill 
of  review;  besides  that,  it  has  the  important  advantage  that  if  the  judgmeni 
be  reversed,  the  whole  case  is  reopened  for  amendment  of  the  pleadings,  if 
necessary,  to  the  ends  of  justice,  and  a  new  trial  upon  the  merits.  The  real 
merits  and  justice  of  the  case  may  thus  be  finally  obtainedi  and  that  shoold 
be  the  great  object  of  every  part  of  the  remedial  systenu  I  can  not  think  ife 
was  ever  intended  by  the  legislature  to  engraft  upon  our  system  of  remedial 
justice,  a  proceeding  so  anomalous  and  wholly  foreign  to  its  theory,  and  the 
scope  and  object  of  the  established  remedies  for  administering  justice  between 
parties  litigant,  as  a  bill  of  review  for  error  apparent,  as  known  to  chanoeiy 
practice  in  Eo^^and,  and  the  courts  of  the  Federal  Government^  and  thoae 
states  which  retain  the  embarrassing  distinctions  and  complicated  machinery 
of  courts  of  law  and  chancery,  in  their  remedial  jurisprudence." 

BzLLB  09  Bkvzsw  vok  Kbwlt  Disoovx&kd  Mattes.— -The  requisites  of  a 
bill  founded  on  after-discovered  matter,  expressly  imposed  by  Lord  Bdcoo'is 
ordinance,  or  deduced  therefrom  by  judicial  interpretation,  are  thus  succinctly 
stated  in  CotmoUy  v.  CormoUy,  supreme  court  of  Virginia^  January,  1880, 9 
Beporter,  830:  It  Ib  essential  that»  1.  The  matter  was  discovered  after  Um 
decree  was  rendered.  2.  It  could  not  have  been  discovered  before  by  the  ex* 
erdse  of  reasonable  diligence.  3.  It  is  material,  and  such  as,  if  true^  oo^t  to 
produce  on  another  trial  of  the  issue  a  different  result  on  the  merits.  4.  It  ia 
not  merely  cumulative. 

1.  In  DexUr  v.  Arnold^  5  Mason,  303;  312,  Judge  Story  remarks:  "  In  tlie 
next  place,  the  new  matter  must  have  come  to  the  knowledge  of  the  party 
since  the  period  in  which  it  could  have  been  used  in  the  cause  at  the  original 
hearing.  Lord  Bacon's  ordinance  says  in  one  part  it  must  be  after  'the 
decree; '  but  that  seems  corrected  by  the  subsequent  words  'and  could  not 
possibly  have  been  used  at  the  time  when  the  decree  passed,'  which  point  to 
the  period  of  publication.  Lord  Hardwicke  is  reported  to  have  said  that  the 
words  of  Lord  Bacon  are  dark,  but  that  the  construction  hss  been,  that  the 
new  matter  must  have  oom6  to  the  knowledge  of  the  party  after  pnblicatioa 
passed:  Patterson  v.  Slaughter ,  Amb.  293.  The  same  doctrine  was  held  in 
Norrie  v.  Le  Ifeve,  3  Atk  25,  34»  and  has  been  constantly  adhered  to  aincsL'* 
Thii  laugnage  is  substantially  embodied  in  that  justice's  work  on  Equity 
Pleadings  sec.  413,  with  the  additional  sentence:  "  And,  accordingly,  it  is 
now  the  established  exposition  of  the  ordinance  that  the  new  matter  shaU 
not  have  been  discovered  until  after  publication  has  passed.**  Other  adjndi* 
cations  to  the  same  effect  are  Carter  v.  Allan,  21  Gratt.  245;  Beard  v.  Burie^ 
05  U.  S.  436;  Brainard  v.  Morse,  47  Vt  320. 

2.  Furthermore,  it  is  important  that  the  matter  not  only  should  be  new, 
but  it  must  be  such  as  the  party,  by  the  use  of  ressonable  diligence,  could  not 
have  known;  for  if  there  be  any  laches  or  negligence  in  this  respect»  that  de- 
stroys the  title  to  the  relief.  This  requisite  to  the  granting  the  bill  under 
consideration,  is  prescribed  by  all  the  text  books  on  this  subject  as  well  as 
by  numerous  decisions:  Dexter  v.  Arnold,  5  Mason,  312;  citing  Toung  v. 
Keighley,  16  Ves.  348;  Barrington  v.  O'Brien,  2  K  &  Beat.  140;  Blake  v. 
Foster,  Id.  457, 461;  fTt^r v.  BlaekUy,  2  Johnn,  Ch.  488;  BarrowY.  Bhinelander, 
8  Id.  120;  Bingham  v.  Dawon,  3  Jao.  ft.  Walk  243.  Asserting  the  same 
proposition  are:  Carter  v.  AWm,  21  Gratt  245;  Nichols  v.  Nidtols,  8  W. 
VtL  185;  Livingston  Y.ffiObs,  3  Johns.  Gh.  102;  Davidson  v.  Ktng,  51  Ind.  22S: 
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Broward  ▼.  Horsf,  47  Vt.  320;  Crooier  v.  Houghton,  61  Me.  346;  Hobinson 
V.  Sampmn,  26  Id.  11;  Rubber  Company  v,  Goodyear,  9  Wall.  805;  Massie  v. 
Oraham,  3  McLean,  41;  Harris  ▼.  Ednumdaon,  3  Tenn.  Ch.  211;  Bamea  v. 
Z^^vey,  58  Ind.  418;  Buraon  v.  Doiaer,  1  Heiak.  762;  H7i«^  ▼.  Cook,  29 
Ud.  1.  The  reason  for  thia  role  u  perfectly  plain.  "If,"  as  ie  said  in 
NiehoU  ▼.  Nichols,  8  W.  Va.  185, 187,  "a  party  were  allowed  to  go  on  to  a 
decree  without  looking  for  evidence  which  might  be  obtained  by  proper  re- 
aeareh,  and  afterwards,  by  finding  the  evidence,  to  file  a  bill  of  review,  there 
would  be  no  end  to  snob  biUs.**  It  is  not  the  policy  of  the  law  to  protract 
litigation  to  enable  one  to  produce  evidence  which  he  has  either  willfully 
snppreaaed,  or  negligently  omitted:  Todd  v.  Chipman,  62  Me.  189.  Should 
it  appear  that  the  matter  alleged  to  be  newly  discovered,  though  unknown  to 
the  party,  waa  known  to  his  attorney,  solicitor,  or  agent  in  time  to  have  been 
used,  the  bill  will  not  be  allowed,  notice  to  the  one  being  notice  to  the  princi* 
pal:  OreaUee  v.  McDoweU,  4  Ired.  Eq.  481;  Jenkins  v.  Eldredge^  3  Story, 
314. 

3L  The  new  matter  must  be  relevant  and  material,  and  such  as  would 
have  oeeaaioned  a  diffisrent  determination:  Mitford  &  Tyler,  PL  in  Eq.  182; 
Carter  v.  Allan,  21  Gratt  245;  NiehoU  v.  Nichols,  8  W.  Va.  185;  Brainard  v. 
Morse^  47  Vt.  320;  Todd  v.  Chipman,  62  Me.  189;  Rubber  Company  v. 
Goodyear,  9  WalL  805;  Jenkins  v.  Eldredge,  3  Story,  299.  In  the  opinion 
pcoooonoed  in  this  case,  Judge  Story,  p.  314,  says:  "  It  is  not  sufficient  that 
it  (the  new  evidence)  is  such  as  might  be  argued  with  more  or  less  effect,  by 
way  of  a  presumption  against  or  in  favor  of  former  testimony.  But  it  should 
go  further,  and  demonstrate  that,  consistently  with  it,  the  decree  ought  not  to 
stsad."  So  also  are  Long  v.  Cranberry,  2  Tenn.  Ch.  85;  the  principal  case; 
Eimomdson  v.  Mosebj^s  Heirs,  4  J.  J.  Marsh.  498. 

4.  For  a  long  time  much  perplexity  prevailed  in  regard  to  what  must  be 
the  nature  of  that  which  was  newly  discovered,  in  order  to  lay  the  f  ounda' 
tion  for  a  bill  of  review.  A  distinction  had  been  drawn  between  matters  of 
fset  disoovered  after  they  could  have  been  used  at  the  trial,  and  newly  dis- 
covered evidence  of  &ct8  which  were  known.  And  again,  these  matters  of 
bet  Bubeeqiiently  aaoertained,  either  might  have  been  evidence  on  the  issue 
aheady  rsiaed,  or  mi^^t  not  have  been  capable  of  being  so  used.  Judge 
Stoty,  in  the  often  quoted  case  of  Dexier  v.  Arnold,  5  Mason,  303,  313, 
tncen  the  course  of  opinion  upon  this  question:  "  Upon  another  point,  there 
n  not  perhaps  a  uniformity  of  opinion  in  the  authorities.  I  allude  to  the 
distinctioa  taken  in  an  Anonymous  ease,  in  2  Freem.  31,  where  the  chancellor 
aid  that,  *  where  a  matter  of  fact  was  particularly  in  issue  before  the  for- 
mer  hearing  though  yon  have  new  proof  of  that  matter,  upon  that  you  shall 
asfer  have  a  bill  of  review.  But  where  a  new  fact  is  alleged,  that  was  not 
at  the  former  hearing,  there  it  may  be  a  ground  for  a  bill  of  review.* 
How,  asraming  that  under  certain  circumstances  new  matter,  not  evidence, 
that  ia,  not  in  issue  in  the  original  cause,  but  clearly  demonstrating  error  in 
the  decree,  may  support  a  bill  of  review,  if  it  is  the  only  mode  of  obtaining 
relief  (see  Norris  v.  Le  Neve,  3  Atk.  33,  35;  Roberts  v.  Kinysley,  1  Ves.  238; 
Earl  of  Portsmouth  v.  Lord  Effingham,  Id.  429;  Bedesdale  Eq.  PL  67;  1 
Hontag.  Fl.  Eq.  332,  333;  WHson  v.  Webb,  2  Cox,  3;  Standisk  v.  Radley,  2 
Atk.  177);  it  must  be  admitted  that  the  general  rule  is,  that  the  new  matter 
most  be  such  as  is  relevant  to  the  original  case  in  issue.  Lord  Hardwicke, 
in  Norris  v.  Le  Neve,  3  Atk.  33, 35,  is  reported  to  have  admitted  that  a  bill 
of  review  mi^t  be  founded  upon  new  matter  not  at  all  in  issue  in  the  for- 
canee,  which  seems  contrary  to  his  opinion  in  Patterson  v.  Slaughter, 
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Amb.  298^  or  apon  matter  which  was  in  issuOy  bat  disooTered  sinoe  the  hear- 
ing. 

"Bnt  the  very  point  in  2  Freeman,  31,  if  I  rightly  understand  it,  is  that  a 
newly  disooyered  fact  is  ground  for  a  bill;  bat  not  newly  disoovered  oti- 
dence  in  proof  of  any  fact  already  in  issue.  This  seems  to  me  at  variance 
with  Lord  Bacon's  ordinance,  for  it  is  there  said  that  there  may  be  a  review 
apon  'new  matter,  which  hath  arisen  in  time  after  the  decree,'  and  also  'upon 
new  proof  that  has  come  to  light  after  the  decree  made,  and  could  not  pos- 
sibly have  been  need  at  the  time  when  the  decree  passed.'  It  is  also  con- 
trary to  what  Lord  Hardwicke  held  in  the  cases  cited  from  3  Atk.  33,  and 
Amb.  293.  Lord  Eldon,  in  Young v,  Keighleij,  16  Ves.  348,  350,  said:  'The 
ground  (of  a  bill  of  review)  is  error  apparent  on  the  face  of  the  decree,  or 
new  evidence  of  a  fact  materially  pressing  upon  the  decree,  and  discovered 
at  least  after  publication  in  the  cause.  If  the  fact  had  been  known  before 
publication,  though  some  contradiction  appears  in  the  cases,  there  is  no  au- 
thority that  new  evidence  would  not  be  sufficient  ground.'  That  was  also 
the  opinion  of  Lord  Manners,  in  Blake  v.  Foster,  2  K  &  Beatt.  457.  Mr. 
Chancellor  Kent,  in  Liiringston  v.  Hubbe,  3  Johns.  Ch.  124,  adopted  the  like 
conclusion,  and  he  seemed  to  think  that  such  new  evidence  must  not  be  a 
mere  accumulation  of  witnesses  to  the  same  fact,  but  some  stringent  written 
evidence,  or  newly-discovered  papers.  Gilbert,  in  his  Forum  Roman nm,  c 
10,  p.  186,  leans  to  the  same  limitation,  for  he  says  that  in  bills  of  review 
'they  can  examine  to  nothing  that  was  in  the  original  cause,  unless  it  be 
matter  happening  subsequent,  which  was  not  before  in  issue,  or  upon  matter 
of  record  or  writing,  not  known  before,  for  if  the  court  should  give  them 
leave  to  enter  into  proofs  upon  the  same  points  that  were  in  issue,  that 
would  bo  under  the  same  mischief  as  the  examination  of  witnesses  after  pub- 
lication, and  an  inlet  into  manifest  perjury:*  See,  slso,  Barton  E!q.  216; 
Tovers  v.  Young,  Free  Ch.  193;  Taylor  v.  Sharp,  3  P.  Wms.  371;  SiandiA 
V.  liodley,  2  Atk.  177;  Chambers  v.  GreenhiU,  2  Ch.  66;  Thomas  v.  HarMs 
Heirs,  10  Wheat.  146.  There  is  much  good  sense  in  such  a  distinction, 
operating  upon  the  discretion  of  the  court  in  refusing  a  bill  of  review,  and  I 
should  be  glad  to  know  that  it  has  always  been  adhered  ta  It  is  certain  that 
eumulative  written  evidence  has  been  admitted;  and  even  written  evidence 
to  contradict  the  testimony  of  a  witness.  That  was  the  case  of  Attorney 
General  v.  Turner,  Amb.  687.  IVUlan  v.  WiUan,  16  Ves.  72,  88,  supposes 
that  new  testimony  of  witnesses  may  bo  admissible.  If  it  be  admissible, 
upon  which  I  am  not  called  to  decide,  it  ought  to  be  received  with  extreme 
caution,  and  only  when  it  is  of  such  a  nature  as  ought  to  be  decisive  proof. 
There  is  so  much  just  reasoning  in  the  opinion  of  the  court  of  appeals  of 
Kentucky  on  this  subject,  that  I  should  hesitate  long  before  I  should  act 
against  it." 

The  reasoning  here  adverted  to  is  found  in  Reapass  v.  MeClanaJian,  Hard. 
342,  347 :  "  This  court,  after  the  most  careful  search,  can  not  find  one  case  re- 
porfSed  in  which  a  bill  of  review  has  been  allowed  on  the  discovery  of  new 
witnesses  to  prove  a  fact  which  had  before  been  in  issue;  although  there  are 
many,  where  bills  of  review  have  been  sustained,  on  the  discovery  of  reoords 
and  other  writings  relating  to  the  title  which  was  generally  put  in  iasae. 
The  distinction  is  very  material  Written  evidence  can  not  be  easily  cor- 
rupted, and  if  it  had  been  discovered  before  the  former  hearing,  the  presump- 
tion is  strong  that  it  would  have  been  produced  to  prevent  further  litigation 
and  expense.  New  witnesses,  it  is  granted,  may  also  really  be  disoovered 
without  subornation:  but  they  may  easily  be  produced  by  it,  and  tho  danger 
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of  admitting  them  renders  it  highly  impolitic "     This  decision  is  adopted  in 
S&Ktkard  ▼.  Bv89ea,  16.  How.  (U.  S.)  569. 

As  a  coneliMiom  from  the  various  opinions  expressed  by  judges  and  by  tezt- 
writec%  it  may  be  safely  asserted  that  new  matter  of  fact  may  be  ground  for 
a  bill  of  review,  althoagh  snch  matter  is  not  capable  of  being  used  as  evidence 
of  anything  which  was  previously  in  issue  in  the  cause:  Dan.  Ch.  PL,  1578, 
and  note;  Partridge  v.  Csbome,  5  Rnss.  195;  Afas^k'n  ffeirs  v.  Graham^  3 
McLean,  42;  Stoiy'a  Eq.  PL,  sec.  416.  In  regard  to  newly-discovered  evi- 
dence, it  Appears  to  be  settled  that  if  it  be  documentary,  it  will  be  considered 
sufficient  to  warrant  the  granting  of  a  bill  of  review,  it  being  in  other  respects 
anffieiant:  Jenkms  v.  Eldridge,  3  Story,  299;  Dan.  Ch.  PL  1578,  note;  but  mere 
mal  proof,  an  **  accumulation  of  witnesses,"  as  it  has  been  termed,  will  not  be 
entertained  on  the  petition  for  leave  to  file  the  bUL  The  principal  case.  As  is 
Mid  in  JieDouffald  ▼.  JDongherty,  49  Ala.  409:  '*  The  rule  is  inflexible,  and  rests 
in  theaoondest  pnUio  policy,  that  parol  cumulative  testimony  to  a  fact  in  is- 
•oe  in  an  original  cause  can  not  be  the  foundation  of  a  bill  of  review.  To  al- 
low snch  testimouy  would  invite  to  the  greatest  abuse— nay,  sometimes  sub- 
esnation  of  perjury,  and  would  tend  to  almost  endless  litigation.  JntertH 
re^mblica^  tU  sUJlnis  UUum:  ColUr  v.  ShielcUi,  2  Stew.  &;  Por.  423;  DexUr  v. 
ArmMt  6  Mason,  312;  Rupaa$  v.  JHeClanahan,  Hard.  342;  Livingston  v. 
UmbU^  3  Johns.  Ch.  124;  Her  v.  RouUi^  3  How.  (Miss.)  292;  Foy  v.  Foy,  25 
Miss.  212;  Low  v.  BltioU^  1  Dev.  &  Bat.  108;  Head  v.  Head,  1  A.  K.  Marsh. 
121;  NwrU  ▼.  Le  Neve,  3  Atk.  36;  Taylor  v.  Sharp,  P.  Wms.  371;  WiUan  ▼. 
WUian,  16  Vea.  88;  Young  v.  Keighly,  Id.  351."  And  the  reason  of  this  rule 
touching  parol  testimony  applies  to  all  oral  evidence  subaeqnently  obtained 
eonoeniing  matters  that  have  been  in  issue,  whether  intended  to  contradict 
what  haa  appeared  already  in  evidence,  or  offered  simply  as  cumulative  or 
oocroborative  of  what  has  been  adduced.  In  Wood  v.  Mann,  2  Sumn.  316, 
335^  Judge  Story  again  dwelt  upon  this  subject,  and,  although  he  was  obliged 
to  admit  that  there  was  at  that  time  no  absolute,  universal  rule  prohibiting  the 
admisaion  of  newly-discovered  evidence  of  witnesses  to  facts  in  issue  in  the 
cause,  yet  said:  "If  I  were  called  upon  to  frame  a  rule,  it  would  be  to  ex- 
efaida  all  testimony  of  newly-discovered  witnesses  to  any  facts  in  issue,  unless 
eonneeted  with  some  newly-discovered  documents." 

In  Indiana,  Judge  Downey  says,  in  Webster  v.  Maiden,  41  Ind.  124,  130^ 
that  it  haa  been  several  times  held  that  "new  matter,"  within  the  contempla- 
tion of  the  code,  means  something  more  than  newly-discovered  evidence,  and 
that  a  complaint  to  review  a  judgment  can  not  be  sustained  on  account  of 
newly-discovered  evidence  merely,  and  cites  Fleming  v.  Stout,  19  Ind.  328; 
NeUon  t.  Johnson,  18  Id.  329;  Hall  v.  Palmer,  Id.  6.  In  Barnes  v.  Dewey, 
58  Id.  418,  the  statement  is  reiterated.  The  courts  of  Pennsylvania  and 
Mississippi  make  a  distinction  in  regard  to  newly-discovered  evidence  and 
uewly-discovered  matter  which,  it  is  believed,  is  nowhere  else  recognized. 
?or  new  matter  which  has  arisen  after  the  decree,  they  say  a  bill  of  review 
lies  as  of  right;  whereas,  for  new  evidence  as  to  facts  on  which  the  decree 
wu  grounded,  which  has  been  subsequently  discovered,  and  which  could  not 
have  been  procured  by  the  use  of  due  diligence  before,  a  bill  is  allowed  only 
in  the  discretion,  and  by  the  leave  of  the  court:  Handy  v.  Cobb,  44  Miss.  699; 
Oreen*s  Appeal,  59  Pa.  St  235;  Biddle's  Estate,  19  Pa.  St.  431;  Bisltop'ft  Ap- 
peal, 25  LL  470;  Stevenson's  Appeal,  32  Id.  318;  RusseWs  Appeal,  34  Id.  258; 
Hartman^s  Appeal,  36  Id.  70.  As  will  be  seen  subsequently,  the  granting  of 
a  bill  for  newly-discovered  matter,  or  evidence,  lies  in  the  discretion  of  the 
soort,  aooording  to  the  rule  existing  elsewhere  than  in  these  two  states. 


172  Bbeweb  t;.  Bowican.  [Eentncky, 

QRAVTZzra  Biixb  ov  Bevibw. — ^Bills  of  review  for  errors  of  law  apparent, 
ean  be  filed  without  leave  of  the  oonrt:  Budkingham  ▼.  Coming,  29  N.  J.  Eq. 
238;  Story'a  Eq.  PL,  sec.  406;  Darnell's  Ch.  Pr.,  sea  1578,  note  2.     Bat 
bills  of  review  on  the  ground  of  newly-disoovered  matter,  or  newly-dieeov* 
ered  evidence,  can  be  filed  only  upon  permission  granted  by  the  court: 
Vaughan  v.  Cttfrer,  49  Miss.  782;  Story's  Eq.  PL,  sea  412;  Daniell*«  Oh.  Pr., 
sec.  1577.    It  will  be  remembered  that  Pennsylvania  and  Mississippi  de- 
cisions draw  a  distinction  between  "matter"  and  "evidence"  as affseting a 
party's  right  to  bring  a  bill.    But  the  general  custom  is  not  to  obeerve  this 
distinction  in  this  respect;  and  in  speaking  of  bills  for  new  matter  we  aball 
have  reference  to  biUs  for  new  evidence  as  weU.    Application  for  permiwiinn 
to  file  such  a  bill  is  made  either  on  motion  or  on  petition,  the  latter  being 
generally  resorted  to.    The  petition  should  "  contain  in  itself  an  abetract  of 
the  former  prooeedingii,  the  bill,  answers,  decree,  etc.,  and  shoold  then 
specifically  state  what  the  newly-discovered  matter  is,  and  when  it  first 
came  to  the  party's  knowledge,  and  how  it  bears  on  the  decree,  that  the 
court  may  see  its  relevancy  and  the  propriety  of  allowing  it:"  Dexter  v. 
Arnold,  5  Mason,  803,  316.    It  is  not  sufficient  to  refer  in  the  petition  to  an 
accompanying  bill  of  review,  as  the  one  which  is  sought  to  be  filed,  and  then 
simply  affirm  that  the  facts  therein  stated  are  true:  Id.    The  verified  peti- 
tion  or  affidavits  read  in  its  support  should  state  particularly  the  newly- 
discovered  matter,  its  exact  nature  and  form,  otherwiM  the  court  oonld  not 
judge  of  its  relevancy  and  materiality,  and  whether  it  was  decisive  or  merely 
presumptive,  or  cumulative:  Deader  v.  JHcuon^  eupra;  Bureon  v.  /Miser,  1 
Heisk.  761;  Carter  v.  Allan,  21  Gratt.  245;  Vaughan  v.  Cutrer,  49  Mias. 
782.    It  is  not  enough  for  the  petitioner  to  state  that  he  expects  to  prove 
certain  facts:  LidngsUm  v.  Not,  1  Lea,  55.    It  should  also  appear  that  the 
new  matter  could  not,  by  the  use  of  reasonable  diligence,  have  been  dis- 
covered in  time  to  be  used  in  the  original  cause:  Story's  Eq.  PL,  sea  412, 
414.    Though  an  infant,  petitioning  for  leave  to  file  a  bill  of  review,  will 
not  be  required  to  give  evidence  that  the  knowledge  of  the  facts  relied  npon 
could  not  have  been  previously  obtained  by  reasonable  diligence:  In  re  HogK" 
ton,  L.  R.,  18  Eq.  Gas.  573. 

On  the  hearing  of  the  petition,  counter  affidavits  may  be  read  in  order  to 
assist  the  court  in  the  preliminaiy  discussion,  whether  leave  ought  to  be 
granted  to  file  a  bill  of  review:  Dexter  v.  Arnold^  5  Mason,  309.  In  Hbdget 
V.  Milken,  Bland,  606,  it  was  thought  to  be  the  better  course  to  admit  proob 
in  regard  to  the  newly-discovered  matter,  and  finally  determine  the  question 
at  that  time.  But  both  Dexter  v.  Arnold,  eupra,  and  Maen^e  Hexre  ▼.  (7ra- 
ham,  3  McLean,  48,  maintain  that  by  this  preliminary  proceeding  the  defend- 
ant ought  not  to  be  concluded  from  contesting  the  facts  on  the  hearing  of  the 
bilL 

The  grantmg  of  a  bill  of  review  is  not  a  matter  of  right,  but  of  sound  dis- 
cretion in  the  court  It  may  be  refused,  therefore,  although  the  facts,  if  ad- 
mitted, would  change  the  decree,  where  the  court,  looking  to  all  the  ciroom- 
stances,  deems  it  productive  of  mischief  to  innocent  parties,  or  from  any  other 
cause  unadvisable:  Dexter  v.  Arnold,  5  Mason,  303,  citing  Bennet  v.  Lee^  2 
Atk  528;  Wilson  v.  Webb,  2  Cox,  3;  Toung  v.  Keighlif,  16  Ves.  348^  In 
Sicker  v.  Powell,  100  U.  S.  104;  Thomae  v.  Earvi^e  Heirs,  10  Wheat  146; 
MaeiU*8  Heire  v.  Oraliam,  3  McLean,  52;  NichoU  v.  NiehoU,  8  W.  Va.  186; 
Wood  V.  Mann,  2  Sumn.  316;  Jenl-ine  v.  Eldridge,  3  Story,  299;  P.  ^  M, 
Bank  v.  Dundae,  10  Ala.  661;  Harris  v.  Edmondeon,  3  Tenn.  Ch.  211,  the 
Ume  principle  is  reaffirmed.     If  the  petition  be  granted,  and  the  bill  sets  out 
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«  cue  different  from  uid  broader  than  that  which  leave  was  asked  to  make, 
it  win  be  stricken  from  the  files:  Bnekingham  v.  Coming,  29  N.  J.  Eq.  2d& 
If  tiie  bill  be  filed  withont  such  leave  first  obtained,  it  may  be  demurred  to 
for  imgulsrity:  Knight  ▼.  Atkiswn,  2  Tenn.  Gh.  384;  Daniell's  Ch.  PL,  sec. 
1579;  or  it  may  be  removed  from  the  files  on  motion:  Id. ;  Hodson  v.  BaU^  1 
Ph.  183.  Pennission  of  the  court  must  be  obtained  to  file  a  bill  of  review 
oombining  both  errors  of  law  apparent  and  newly-discovered  matter.  In 
Jiieker  v.  Powell^  100  U.  S.  104, 109,  this  question  was  presented  and  disposed 
of  by  Chief  Justice  Waite  on  behalf  of  the  court:  '*It  is  contended,  however, 
that  the  right  to  file  a  bill  of  review  can  only  be  denied  when  the  bill  is  for 
Bewly-discovered  matter  alone,  and  that  as  this  bill  is  for  errors  of  law,  as 
well  as  newly-disoovered  matter,  the  refusal  of  leave  was  equivalent  to  the 
denial  of  a  strict  legal  right  which  did  not  in  any  manner  depend  on  the  dis- 
cretion of  the  court  The  proposition  may,  with  equal  propriety,  be  stated 
the  other  way,  to  wit,  that  the  right  to  file  a  bill  of  review  without  leave 
exists  only  when  the  bill  is  brought  for  errors  of  law  alone,  and  as  this  bill  is 
for  newly-disoovered  matter  as  well  as  error  of  law,  it  can  only  be  filed  on 
leave  which  rests  in  the  sound  discretion  of  the  court.  The  application  was 
for  leave  to  file  the  bill  as  a  whole,  and  not  in  parts;  and  if  as  a  whole  it  re- 
quired leave,  the  part  which,  if  it  stood  alone,  could  be  put  on  file  without^ 
must  stand  or  fall  with  the  incumbrances  which  have  been  attached  to  it.'* 

U  has  been  already  shown  that,  on  the  hearing  of  bills  of  review  for  errors 
apparent,  the  facts  can  not  be  controverted.  A  recent  decision  of  the 
supreme  court  of  the  United  States  points  out  that,  in  the  case  of  bills  of  re- 
view on  the  ground  of  new  matter,  the  evidence  on  which  the  decree  was 
based  can  not  be  discussed.  The  language  may  be  regarded  as  dictum,  but  it 
has  the  weight  attaching  even  to  such  opinions  when  expressed  by  the  court 
of  highest  resort.  Judge  Bradley,  speaking  for  the  court,  says:  "To  avoid 
misapprehension  in  what  we  have  said  with  regard  to  the  proceedings  on  a 
bill  of  review,  it  will  be  observed  that  in  this  case  the  bill  is  purely  a  bill  of 
n^view  containing  no  new  matter;  such  as  an  allegation  of  newly-discovered 
evidence,  or  anything  eUe  of  an  original  character  admissible  in  such  a  bill. 
\Vhat  we  have  said  is  especially  applicable  to  the  case  before  us.  Bills  con- 
taining new  matter,  of  course,  are  in  the  nature  of  original  biUs,  so  far  forth 
aa  such  new  matter  is  concerned,  and  admit  of  an  answer  and  a  replication, 
and  proceedings  appertainirg  to  an  issue  of  fact;  but  only  as  it  relates  to  the 
truth  and  sufficiency  of  such  new  matter,  and  the  propriety  of  its  admission 
for  the  purpose  of  opening  the  decree  in  the  original  cause.  If  decided  to  be 
founded  in  fact,  sufficient  to  affect  the  decree,  and  properly  admissible,  the 
original  decree  will  be  opened,  and,  if  necessary,  a  new  hearing  had;  but,  if 
not  so  found,  the  bill  of  review  will  be  dismissed,  and  the  original  decree  will 
stand.  But  even  in  this  case,  as  well  as  in  that  of  a  pure  bill  of  review,  the 
evidence  in  the  original  cause  can  not  be  discussed  for  the  purpose  of  question- 
ing the  propriety  of  the  original  decree  as  based  on  such  evidence.  It  can 
only  be  adverted  to,  if  at  all,  for  the  purpose  of  showing  the  relevancy  and 
bearing  of  the  new  matter  sought  to  be  introduced  into  the  cause:*'  Bvffington 
«r.  Harvey,  95  U.  S.  99,  lOa 

PmvoBMAVCE  OF  THE  Dbcbsb. — ''By  one  of  the  ordinances  of  Lord  Bacon, 
which  still  governs  as  to  bills  of  review,  'the  decree  must  be  performed  be* 
fore  a  bill  of  review  can  be  brought.  If  the  decree  be  for  land,  the  posses- 
sion of  it  must  be  surrendered;  if  it  be  for  money,  the  money  must  be  paid:' 
Partridge  v.  Osborne,  5  Russ.  233;  Wiser  v.  Blaehly,  2  Johns.  Ch.  488;  2 
Barb.  Ch.  Pr.  96;  Griggn  v.  Omr,  8  El.  17.     The  authorities  all  sustain  these 
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propositions,  that  performanoe  of  the  decree  is  a  prerequisite  condition  to  the 
right  to  bring  a  bill  of  review,  and  that  for  a  failure  to  show  performance,  a 
motion  to  dismiss  will  be  sustained:"    BurUy  ▼.  Flint,  U.  S.  O.  C,  N.  D., 
III.  Dec  1879;  9  Beporter,  4.    The  court  in  this  instance  dismissed  a  bill 
seeking  to  review  a  decree  for  the  sale  of  certain  premises  under  proceedings 
taken  for  a  foreclosure,  on  the  ground  that  the  bill  of  review  did  not  show 
that  the  purchaser  at  the  sale  had  been  let  into  possession  under  his  deed. 
But  where  the  party  is  in  execution  under  a  decree,  and  is  unable  to  paj,  the 
non-payment  of  the  money  is  not  an  insuperable  objection:  Livingttom  ▼. 
Hubbe,  3  Johns.  Ch.  124.    Moreover,  the  reason  and  spirit  of  the  rule  would 
only  require  the  party  to  perform  so  much  of  the  decree  as  by  its  terms  be 
was  onlered  to  perform  at  the  time  of  filing  the  bill:  JuoUon  v.  Stephens^  75 
IlL  255.    And  if  the  performance  of  the  decree  would  extinguish  the  party's 
rights  at  common  law,  as  making  of  assurance  or  release,  acknowledging 
satisfaction,  canceling  of  bonds,  or  evidences,  the  ordinance  of  Lord  Bacon 
provides  that  the  court  may  grant  permission  to  file  the  bill  without  a  com- 
pliance with  the  decree:  Origg9  v.  Oear,  3  Gilm.  2;  Story's  Eq.  PL,  sea  406; 
Daniell's  Gh.  PL,  sec.  1583.    ''The  object"  of  this  rule,  as  stated  in  Jiicker  r. 
PatoeU,  100  U.  S.  104,  108,  quoting  from  Witter  v.  Blackly,  2  Johns.  Ch.  488» 
"is  to  prevent  abuse  in  the  administration  of  justice,  by  filing  of  bills  of  re- 
view for  vexation  and  delay,  or  otherwise  protracting  the  litigation  to  the 
discouragement  and  distress  of  the  adverse  party."    The  proper  way  to  take 
advantage  of  the  non-performance  is  by  motion  to  strike  the  bill  from  the 
tiles:   Origgs  v.  Oear,  3  Gilm.  2;  Homer  v.  Zimmerman^  45  IlL  14;  Formam 
V.  Stiehney,  77  Id.  577.     The  objection  is  waived  by  answering,  and  by  de- 
murring the  bill  is  admitted  to  be  properly  in  court:  Forman  v.  Stickney,  Id. ; 
Cochran  v.  RUon,  10  Ala.  463.     After  the  bill  has  been  filed,  the  court,  upon 
an  objection  of  non-performance,  has  allowed  the  complainant  to  give  security 
for  the  payment  of  the  sum  awarded  by  the  original  decree,  and  to  proceed 
with  the  cause:  Cochran  v.  Rieon,  supra.    The  complainant  must  also  make 
a  deposit  to  meet  the  amount  of  costs  that  may  be  awarded  to  the  prevail- 
ing party:  2  Darnell's  Ch.  PL  1582;  Homer  v.  Zimmerman^  supra. 

The  Frakb  of  thx  Bill. — As  is  concisely  stated  in  Gardner  v.  Smeraon^ 
40  HL  296,  298:  "In  a  bill  of  review  the  former  bill  and  the  proceeding 
nnder  it  must  be  stated;  the  decree  and  the  point  in  which  the  party  ex- 
hibiting the  bill  of  review  conceives  himself  aggrieved  by  it;  and  the  ground 
of  law  on  which  he  seeks  to  impeach  it;  or  if  it  be  brought  on  newly  discov- 
ered evidence,  the  evidence  must  be  stated."  And  this,  in  substance,  is  the 
rule  laid  down  in  Judson  v.  StepJiens,  75  111.  259;  Livingston  v.  Hoe,  I  Lea. 
55;  Long  v.  Oranberry,  2  Tenn.  Ch.  85;  2  Darnell's  Ch.  PL,  sec.  loSO: 
Adam's  Eq.,  sec.  418;  Story's  Eq.  PL,  sec.  42a  And  if  the  bill  is  filed  on 
the  latter  ground,  it  should  state  that  leave  has  been  obtained  to  file  it,  and 
that  the  matter  is  newly  discovered:  Same  authorities.  If  a  bill  for  errors 
of  law  recite  the  evidence  taken  in  the  original  cause,  it  may  be  taken  ad- 
vantage of  by  demurrer,  especially  assigning  it,  or  on  motion;  as  in  a  bill  of 
this  kind,  such  recital  is  erroneous:  BuffingUm  v.  Harvey,  95  U.  S.  99.  By 
reason  of  peculiar  circumstances,  it  may  be  proper  to  unite  a  bill  of  revivor, 
and  of  supplement  with  the  bill  of  review,  as  in  the  case  of  DeasUr  v.  A  mold, 
5  Mason,  303. 

Supplemental  Bills  in  the  Nature  of  Bills  of  Review  are  now  usu- 
ally resorted  to,  to  bring  before  the  court  matters  discovered  after  publication 
in  the  original  cause,  when  the  decree  has  not  been  signed  and  enrolled: 
Story's  £q.  PL ,  sec.  422.    For  errors  of  law  apparent,  a  supplemental  bill  in  ilxt 
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Bitere  of  a  bill  of  review  does  not  lie,  for  before  the  decree  has  been  signed 
and  enrolled  the  error  may  be  examined  on  a  rehearing:  Perry  v.  PheUpa,  17 
Vee.  47S.  These  supplemental  bills  lie  only  after  permission  granted  by  the 
conrt^  OD  Implication,  as  in  the  case  of  bills  of  review  for  newly-discovered 
matter:  Cooper's  Eq.  PL  93,  94.  And  they  should  be  sought  as  soon  as  may 
be  after  the  discovery  of  the  matter:  Story's  Eq.  PL  423.  The  bill  in  its 
frame  nearly  resembles  a  bill  of  review,  except  that  instead  of  praying  that 
the  former  decree  may  be  reviewed  and  reversed,  it  prays  that  the  cause  may 
be  heard  with  respect  to  the  new  matter  made  the  subject  of  the  supplemental 
bni,  at  the  same  time  that  it  is  reheard  upon  the  original  bill,  and  that  the 
plaintiff  may  have  such  relief  as  the  nature  of  the  case  made  by  the  supple- 
mental bill  requires:  Mitf.  k  Tyler's  PL  190. 

Ah  Orioxnal  Bill  nf  thb  Natubs  or  a  Bill  or  Revikw  lies  where  the 
person  seeking  the  reversaJ  was  not  before  the  court  when  the  decree  was 
made.  The  case  usually  given  in  the  books  as  illustrating  what  is  meant,  is 
that  of  a  bill  filed  by  a  remainderman  in  tail  or  in  fee,  seeking  the  review  of 
a  decree  against  a  tenant  for  life.  As  the  bill  does  not  ask  the  alteration  or 
reversal  of  a  decree  against  the  complainant  or  any  one  under  whom  he 
claims,  it  may  be  brought  without  the  leave  of  the  court:  Miti  &  Tyler's  PL 
190;  Adams*  Eq.  sec  419. 

Bill  to  Ikpkach  a  Dbcrxk  fob  Fbaud  is  an  original  bill  in  the  nature  of 
a  bill  of  review,  and  lies  without  leave  of  the  court,  where  the  decree  has 
besn  fraudulently  obtained:  Edmondson  v.  Moaeby^s  heirs,  4  J.  J.  Marsh.  501; 
Terrp  v.  Commercial  Bank  of  Alabama,  92  U.  S.  454;  BerdanaUi  v.  Sexton,  2 
Tenn.  Ch.  699;  Mitf.  &  Tyler's  PL  190,  191;  Story's  Eq.  PL,  sees.  426-428. 
The  bill  sbonld  state  the  decree,  and  the  proceedings  which  led  to  it^  with 
the  drcomstaiioea  of  fraud  on  which  it  is  impeached. 


Sneed's  Exeoutob  v.  Whteb. 

[8  J.  J.  K*waw*T.ii»  620.) 

FoBBBABAircB,  OR  Passivb  Induloknge,  by  the  obligee,  will  not  rel< 
siireiy* 

AvT  Srtlbd  Aobebmbnt  ob  Active  Intebfebence  by  the  obligee,  where- 
by the  surety  may  be  injured  or  subjected  to  increased  risk,  or  deprived 
0^  or  sospended  in,  the  assertion  of  his  equitable  right  to  force  the  obligee 
to  sne  the  principal,  or  of  his  right  to  pay  the  debt  and  occupy  the  atti« 
tode  in  equity  of  the  obligee,  will  release  the  surety  in  equity. 

Act  or  the  Cbeditor  Entitlino  the  Pbincipal  to  indulgence  after  the 
debt  has  matured,  will  release,  in  equity,  the  non-assenting  creditor. 

Substt's  Assent  to  the  iKotTLOENCE  given  can  not  be  inferred  from  his 
silence  or  neutrality. 

A  Novation  mat  DiaciCABOE  the  Subett,  unless  he  assented  to  it. 

FoBBEABANCE,  WITHOUT  ANT  BiNDiNO  Pbokise  to  grant  it,  will  uot  release 
the  surety. 

Statino  Ezbcction,  afteb  ITS  Levy  on  property  of  the  principal,  whereby 
the  lien  is  lost,  will  release  a  non-assenting  surety. 

CofiuBEiiEs  SHOULD  BE  Pabties,  ss  wcll  as  the  principal,  to  a  bill  by  a 
surety  on  a  replevin  bond  to  be  released  by  reason  of  a  stay  of  execution 
granted  by  the  creditor. 
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Bill  in  equity.    The  opinion  states  the  case. 
TripleU,  for  plaintiff. 
Denny,  contra^ 

By  Court,  Bobbbtson,  0.  J.    Thomas  0.  Pendleton  having 

issued  &  fieri  facms  on  a  judgment  in  his  favor  against  Isaac 
Pearson,  the  latter,  with  Zachariah  White  and  William  Hunter 
as  his  sureties,  executed  a  replevin  bond.  On  the  fifth  of  May, 
1823,  a  fieri  /adaa  was  issued  on  the  replevin  bond,  on  which 
the  sheriff  made  the  following  return:  **  Levied  and  stayed  by 
order  of  plaintiff,  for  a  few  days,  and  no  property  found 
after  the  stay."  On  the  eleventh  of  July,  1827,  another ./£eri 
faciaa  was  issued  on  the  bond,  to  enjoin  which  execation 
White  filed  his  bill  in  chancery  against  Pendleton.  He  al- 
leges, in  his  bill,  that  the  first  execution  was  levied  on  the  prop- 
erty of  Pearson,  sufficient  to  satisfy  the  whole  amount  due; 
that  Pendleton,  without  the  knowledge  or  assent  of  White,  di- 
rected a  stay  of  the  execution  after  the  levy,  whereby  the  prop- 
erty on  which  it  had  been  levied  was  released;  and  that  since 
that  time  Pearson  had  become  insolvent. 

He  also  alleges  the  insolvency  of  Hunter,  and  charges  that 
unless  the  chancellor  will  relieve  him  by  injunction,  he  will  be 
compelled  to  pay  the  whole  debt  and  will  thereby  be  subjected 
to  irreparable  injury.  The  first  execution  was  indorsed  for  the 
benefit  of  Achilles  Sneed.  Pendleton  did  not  auswer  the  bill. 
But  Luke  Munsell,  as  the  administrator  of  Achilles  Sneed,  was 
permitted  to  file  an  answer,  which,  by  the  agreement  of  the 
patties,  was  to  be  considered  the  answer  of  Pendleton.  In  tbis 
answer  Munsell  virtually  admits  the  levy  of  the  execution  on 
Pearson's  property.  But  he  denies  that  the  property  would 
have  paid  the  debt,  insists  that  White  assented  to  the  stay  of 
the  execution,  and  that  Pearson  was  insolvent  when  the  execu- 
tion was  suspended.  By  a  subsequent  agreement,  it  was  ad- 
mitted "  that  Pearson  was,  and  is  insolvent,  as  is  charged  in  the 
bill."  On  the  bill  and  answer,  and  exhibits,  the  circuit  court 
perpetuated  the  injunction  which  had  been  granted  to  restrain 
the  enforcement  of  the  replevin  bond  against  White. 

Forbearance,  or  passive  indulgence  by  the  obligee,  will  not 
entitle  a  surety  to  exemption  from  the  effect  of  his  obligation: 
Stout  V.  Aahton,  6  Mon.  262;  Ked  v.  PresUm,  Id.  586;  and  ihe 
cases  cited  presently.  But  any  settled  agreement,  or  active  in- 
terference by  the  obligee,  whereby  the  surety  may  be  injured  or 
subj^ted  to  increased  risk,  or  deprived  of  or  suspended  in  the 
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assertion  of  his  equitable  rights  to  force  the  obligee  to  sue  the 
principal,  or  of  his  right  to  pay  the  debt  and  occupy  the  attitude 
in  equity  of  the  obligee,  will  release  the  surety  in  equity:  Nor* 
ion€ial.T.  Baberts  et  aZ.,  4Mon.  491;  King  ▼.  Baldwin,  2  Johns. 
Ch.  859;  1  Ifadd.  Ch.  191;  Edwards  y.  Cclman,  1  Hon.  667;' 
McSaney  etaL  y.  Crabtree^  Id.  106;'  Bees  v.  BerringUm,  2  Yes. 
jun.  543;  Ludlow  y.  Linumd,  2  Cai.  Gas.  1;*  The  People  y. 
Jansen,  7  Johns.  836  [5  Am.  Dec.  275];  Baihbone  y.  Warren,  10 
Id.  587;  Cram  y.  ColweU,  8  Id.  884;  FuUon  y.  MaUhewa  et  al,  15 
Id.  838  [8  Am.  Dec.  861];  Huni  y.  The  United  States,  1  Oall.  82. 

Any  act  of  the  creditor  which  entitles  the  principal  obligor  to 
indulgence,  after  the  debt  shall  haYC  become  due,  according  to 
the  tenne  of  the  original  contract,  will  in  equity  discharge  a 
nizety  who  has  not  consented  to  the  indulgence;  and  his  consent 
can  not  be  inferred  from  his  silence  or  neutrality,  but  must  be 
CYinced  by  some  positiYe  act. 

The  principle  of  equity  is  undeniably  established  by  abun- 
dAnt  authorities.  And  it  is  just  and  rational.  The  creditor 
should  not  be  allowed  by  any  act  of  his,  or  by  any  new  contract 
with  the  principal  debtor,  without  the  concurrence  of  his  surety, 
to  modify  the  original  contract,  affect  the  rights,  or  change  the 
attitudes  and  relations  of  the  parties.  An  eminent  jurist  has 
■aid:  *'  It  is  the  equitable  right  of  sureties  to  come  into  a  court 
of  equity  and  demand  to  sue  in  the  name  of  the  creditor.  Now, 
if  the  creditor  has  giYen  time  to  his  debtor,  the  surety  can  not 
sue  him.  What  is  forbearance  and  giring  time  ?  It  is  an  en- 
gagement which  ties  the  hands  of  the  creditor.  It  is  not  neg- 
atiYely  refraining;  but  it  is  the  act  of  the  creditor  depriving 
himself  of  the  power  of  suing,  by  something  obligatory,  which 
prevents  the  surety  from  coming  into  a  court  of  equity  for  relief, 
because  the  principal  having  tied  his  own  hands,  the  surety  can 
not  release  them." 

A  "  novation"  may  discharge  the  surety,  unless  he  assented 
to  it.  There  may  be  some  difficulty  in  distinguishing  the  dif- 
ference in  principle,  between  simple  forbearance  and  indulgence 
in  fulfillment  of  a  voluntary,  gratuitous  promise,  or  assurance. 
If  the  creditor  forbear,  without  haring  made  any  promise  to  do 
so,  all  the  authorities  concur  that  his  negative  consent  will  not 
exonerate  the  surety  more  than  the  principal  obligor.  If,  when 
the  creditor  intends  to  forbear,  he  should  apprise  the  principal 
debtor  of  that  intention;  or,  in  order  to  reUeve  him  from  anz- 

1.    Edmarda  t.  CoUmam,  0  T.  B.  Hon.  M7. 
S.    McBimtgr.Crabtrm,  eT.B,llon.lQi, 
9.    Z«KltoifT.AfM0ii4S0ai.0u.l[aAm.  Dte.»ll. 
Am.  Bbo.  Vab  XX— U 
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iety,  should  give  him  an  assurance  of  indulgence,  without  bind- 
ing himself  bj  any  valid  contract  to  forbear,  it  is  far  from  being 
a  necessary  consequence  of  any  established  principle  of  equity, 
or  known  dictate  of  reason,  that  the  surety  should  be  entitled  to 
a  release. 

There  may  have  been  cases  in  which  such  indulgence  was 
considered  sufficient  for  the  liberation  of  a  surety;  but  although 
we  have  seen  some  obiter  suggestions  and  marginal  intimations 
to  this  effect,  we  have  been  unable  to  find  any  case  in  which 
such  a  doctrine  is  distinctively  announced,  or  authoritatiTely 
settled,  unless  that  of  Boberi^  Admr's  v.  Norton,  4  Mon.^  be 
such  an  one.  Whether  the  case  in  4  Monroe  was  intended,  or 
should  be  understood  to  extend  so  far,  it  is  not  necessary  now 
to  inquire.  That  question  may  remain  until  a  case  shall  arise 
in  which  it  will  be  necessary  to  decide  it.  The  general  rules 
which  have  been  defined  and  recognized  by  a  series  of  concur- 
rent authorities,  have  been  laid  down.  We  consider  it  un- 
necessary to  do  more  on  this  occasion,  or  to  determine  whether 
there  are  exceptions,  and  what  principles  should  regulate  their 
classification. 

A  stay  of  execution  by  the  creditor,  after  a  levy  of  it  on  the 
property  of  the  principal  debtor,  will  exonerate  his  surety  if  the 
lien  resulting  from  the  levy  be  extinguished,  and  khe  surety  did 
not  approve  the  indulgence.  This  is  in  perfect  accord  with  the 
genend  principle  which  has  been  defined.  For,  by  releasing 
the  property  levied  on  from  the  lien,  the  creditor  increases  the 
risk  of  the  surety.  It  is  not  material  whether  the  property  so 
exempted  was  sufficient  to  discharge  the  whole  debt  or  not.  It 
is  the  fact  that  the  creditor  interfered,  and  thereby  increased 
the  risk  of  the  surety,  and  not  the  extent  of  injury  resulting 
from  his  act,  which  will  relieve  the  surety  from  his  liability  in 
equity.  To  make  the  right  to  relief  depend  on  the  degree  of 
injury,  would,  in  the  language  of  Loughborough  in  Bees  v. 
Berrinffion,  "  lead  to  a  vast  variety  of  speculations  upon  which 
no  sound  principle  could  be  built/' 

It  is  said,  in  some  cases,  in  general  terms,  that  a  stay  of  exe- 
cution, without  the  assent  of  the  surety,  will  operate  as  a  release 
in  equity,  of  his  UabiHty:  See  3  Bibb,  469;  1  Munf.  269;  1 
Call,  18.  It  will  not,  we  apprehend,  be  necessary,  in  this  case, 
to  determine  whether  a  stay  of  execution  before  a  levy  of  it,  or 
a  momentary  suspension  of  its  operation  after  a  levy,  but  with- 
out discharging  its  lien  on  the  property,  would  exonerate  a 

1.  JiroriM  ▼.  BtUrU,  4  T.  B.  Hon.  491. 
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fiurety.  Such  a  question  is  not  now  presented  by  the  reooxd. 
Nor  would  it  be  proper  to  decide,  whether  facts  hare  appeared 
anffident  for  the  relief  of  the  defendant  in  error.  There  is  a 
defect  of  parties.  Hanter  (the  co-security)  is  a  necessary  party. 
He  may  not  be  entitled  to  exoneration.  In  that  eyent  it  would 
be  to  his  interest  to  show  that  White  should  also  be  held  bound, 
so  that  he  may  contribute.  A  decree  relieving  White  would  not 
exonerate  Hunter.  He  ought  to  be  a  party,  so  that  the  whole 
conlroTersy  may  be  at  once  adjusted  among  all  concerned.  For 
similar  reasons,  Pearson  (the  principal  obligor)  should  be  a 
party. 

Wherefore,  for  want  of  proper  parties,  the  decree  of  the  cir- 
eoit  court  is  reyersed,  and  the  cause  remanded  for  proper  parties 
to  be  made,  and  for  such  further  proceedings  and  decree  as 
shall  become  proper,  to  effectuate  the  rights  of  all  the  parties 
according  to  the  principles  of  this  opinion. 


Ibuuloxvcb  Showit  to  Pbikcipal,  when  and  when  not  reUasing  the 
nrety.  Consiilt  the  notes  to  Smith  ▼.  Tunno^  16  Am.  Dea  623;  Huni  ▼. 
Bridgkaim,  13  Id.  461;  Cope  v.  SmUk,  11  Id.  689;  King  v.  Baldwin,  8  Id.  41fi, 
424, 428^  where,  among  other  dtationa,  reference  to  the  variona  deoiriona  and 
aotea  i^peaxing  in  thia  aeriea  upon  thia  enhjeot  will  he  found.  If  the  creditor 
nlaaae  ^aopettj  of  the  principal  taken  nnder  execntion,  it  wiU  diaohatge  the 
■only:  DioBtm  t.  JSwing,  17  Id.  59a 


WiLLIAHB  V.  PbESTOK. 

(8  J.  J.  IfiBmiTj.,  eoo.] 

Dot  wiul  Ln  oir  a  Dubsb. — It  is  the  only  proper  action  on  a  condnw^e 

neoffd.    On  a  record,  prima /ade  eridenoe  of  liability,  aanmipsit^  or 

debt  will  lie. 
A  FoBBOir  JtJDOlfBiT  ia  only  prima  /cteie  evidence  when  a  aoit  ia  brought 

npco  iU    When  bron^t  in  incidentally  or  collaterally,  it  ia  candoaiye 

mtfl  ravened, 
lb  A  Surr  OB  A  FoBBioir  JunoMBNT,  the  itatnte  of  limitationa  may  ba 

nloadod- 
JomMSBT  AOAnmr  Qbb  without  Notxob  in  fact  of  the  pendency  of  the 

anii  can  not,  as  a  general  mle^  affect  hia  righta.    Conatntctive  notice  ti 

anfMent  in  aome  caaea. 
Iter  WILL  Lib  ob  a  Dbcbxb  agunst  abaent  defendant  within  the  time 

daring  which  it  mi^t  be  opened. 
A  JuDOXBBT  MAT  BB  Impbaohbd  CO  the  gTOond  that  it  never  ahonld  have 

been  rendered,  where  it  ia  bat  prima  fade  evidence  of  the  defendant^a 

liability. 
Dbclabatiob  OB  JvDOMBBT  OT  81STBR  Statb  need  not  aver  that  the  coart 

ptonoondng  judgment  had  juriadiction. 
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Nil  Dxbbt  mat  be  Plbajded  to  all  actions  of  debt  not  founded  on  a  apecialtj 
or  on  a  oondnsive  reoord.  It  may  be  pleaded  to  an  notion  of  debt  oo  a 
foreign  jadgment. 

ViBDiOT  IH  Debt  ok  a  Jodomxnt  of  a  nster  state  shoold  state  the  amooni 
of  the  debt  and  of  interest. 

FftoPBRTT  ov  Crruxir  in  Anothbb  Stats  is  sabjeot  to  the  iem  ladj  and  a 
decree  of  the  oonrt^  where  personal  serrice  was  not  had  nor  aa  appear- 
ance entered,  can  not  operate  in  peraonam,  bnt  only  on  property  within 
its  jurisdiction. 

A  FoBEiON  JxTDOMBMT  IK  PsBSOKAM  has  uo  effect  whatever  unlees  the  peraoi. 
against  whom  it  was  rendered  had  personal  notice  of  the  suiL 

To  Ektitlb  a  Forbigk  Judombkt  to  the  effect  of  prima/BLeie  evidenoe,  tke 
court  rendering  it  must  have  jurisdiction  of  the  cause  and  of  the  partiaa 

Kkthbb  thb  Statdtis  ov  1748,  kob  ov  1777,  kob  or  1785,  authorized  a 
judgment  against  an  absent  debtor  other  than  in  rem, 

A  Judombkt  aoaikst  ak  Absbkt  Dbtikdakt  who  has  neither  been  ■erred 
with  process  nor  has  entered  an  appearance  is  not  even  prtma  /ade  evi 
dence  of  a  right. 

Debt.    The  opinion  states  the  case. 
McConneUf  for  the  appellant. 

By  Court,  Bobbbtson*  0.  J.  Pteston  sued  Clark  and  others, 
in  the  Wythe  chancery  court  of  Virginia,  to  enjoin  in  the  handa 
of  debtors  of  Clark  and  another  (both  of  whom  were  proceeded 
against  as  absent  defendants  by  constructive  service  only),  the 
amount  of  two  notes  which  he  held  on  them,  and  to  subject  the 
debts  to  the  payment  of  his  notes,  and  for  such  other  relief  as 
would  be  equitable.  Having  (in  1825)  obtained  a  decree  against 
the  absent  defendants  for  the  amount  of  their  notes,  and  against 
their  debtors  for  the  payment  of  the  amount  of  their  debts  to- 
ward the  extinguishment  of  the  debts  decreed  to  himself,  Prea* 
ton  afterward,  to  wit,  in  1827,  brought  an  action  of  debt  in  the 
Lawrence  circuit  court  in  this  state,  against  Clark,  on  the  de- 
cree for  the  amount  of  one  of  the  notes.  Clark  filed  three  pleas, 
nil  debet^  nvl  iiel  record^  and  payment.  Issues  were  taken  on  the 
second  and  third  pleas,  and  a  demurrer  was  sustained  to  the 
first  plea.  Whereupon,  the  jury  found  a  verdict  for  Preston,  to 
reverse  the  judgment,  on  which  Clark  appealed. 

The  principal  objections  made  to  the  judgment  by  the  appel- 
lant's counsel,  are :  1.  That  the  declaration  is  not  good.  2.  That 
the  plea  of  nil  debet  was  an  admissible  defense.  8.  That  the 
issue  to  the  court  on  the  plea  of  ntU  iiel  record^  should  have  been 
decided  in  the  appellant's  favor. 

An  action  of  debt  is  maintainable  on  the  decree.  Anciently, 
in  England,  the  common-law  judge  was  unwilling  to  notice  the 
proceedings  of  the  chancellor,  or  to  furnish  any  assistance  for 
enforcing  his  orders  or  decrees.    This  was  one  of  the  effects  of 
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that  jealoosj  which,  originating  in  the  common  and  instinctive 
Teneration  for  the  common  htw,  and  a  consequent  antipathy  to 
the  civil  code,  was  blown  almost  into  a  flame  by  the  progressive 
innorations  and  encroachments  of  the  chancellor  on  the  prac- 
tice of  the  common  law  and  the  jurisdiction  of  its  courts  during 
and  succeeding  the  wars  between  the  houses  of  York  and  Lan- 
caster, and  was  exemplified  by  many  judicial  battles,  such  as 
that  between  EUesmore  and  Ooke.  But  experience  has  shown 
that  equity  and  common  law  are  not  alien  to  each  other,  but 
that  their  co-operation  is  indispensable  to  justice;  the  liberal 
principles  of  the  one  being  necessary  for  the  wholesome  admin- 
istration of  the  stem  doctrines  of  the  other.  Hence,  although 
there  may  have  been  a  time  when  the  common-law  judge  would 
not  have  sustained  an  action  of  debt  on  a  decree,  it  is  not  so 
now.  A  judgment  is  but  record  evidence  of  a  debt.  A  decree 
is  also  record  evidence  of  the  existence  of  a  debt.  And  an  ac- 
tion of  debt  may  be  maintained  as  well  on  the  one  as  on  the 
other,  because  each  is  equally  the  evidence  of  a  debt,  and,  there- 
fore, upon  principle,  should  be  equally  the  foundation  of  the 
same  action. 

Debt  is  the  only  proper  action  on  a  record  which  is  conclu- 
sive. But  on  a  record  which  is  only  prima  fade  evidence  of 
liability,  either  debt  or  assumpsit  may  be  maintained.  A  foreign 
judgment  (excepting,  perhaps,  cases  in  rem)  is  only  prima  fade 
evidence  when  a  suit  is  brought  upon  it:  Walker  v.  WiUer,  1 
Doug.  1;  Herbert  v.  Cook,  Willes,  37,  n.  a;  BuUrick  etal,  y.AUen^ 
8  Mass.  273  [5  Am.  Dec.  105];  Smith  v.  LewiB,  3  Johns.  157  [4 
Am.  Dec.  469];  Mxlis  v.  Duryee^  7  Cranch,  481.  But  when  a 
foreign  judgment  is  brought  in,  incidentally  or  collaterally,  it 
is,  as  long  as  it  remains  unreversed,  conclusive:  Burrows  v. 
Jeminp,  2  Stra.  733;  Bui.  N.  P.  245;  3  Johns.  168.  The 
statute  of  limitations  may  be  pleaded  to  a  suit  on  a  foreign  judg- 
ment: Duplein  v.  Dekover,  2  Yem.  540;  HuJbbeU  v.  Coudrey^  6 
Johns.  131.  And,  consequently,  it  would  seem  to  result  by  an- 
alogy, that  debt  or  assumpsit  might  be  maintained  in  such  a  • 
case,  upon  the  undertaking  implied  by  law  to  satisfy  the  judg- 
ment or  perform  the  decree:  1  Doug.  1.  The  decree  in  this 
case  (if  the  court  had  jurisdiction)  is  at  least  entitled  to  as 
much  effect  as  a  foreign  judgment. 

But  it  is  urged  that  as  the  appellant  was  never  actually  served 
with  notice  of  the  pending  of  the  suit  against  him  in  Virginia, 
and  did  not  appear  to  defend  it,  the  decree  against  him  is  void, 
and,  therefore,  can  not  be  the  foundation  of  any  suit.     This  is 
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• 
not  shown  by  the  declaration.  It  is  a  general  rule  that  a  judg- 
ment or  decree  against  a  person  who  had  no  notice  in  fact  of 
the  pendency  of  the  suit,  can  have  no  effect  on  his  rights.  But 
this  rule  of  the  common  law  has  undergone  some  modification 
by  statute.  Constructive  notice  is  sufficient  in  some  cases. 
Thus,  a  judgment  against  bail  is  valid,  when  rendered  on  the 
return  of  the  two  nihUs,  and  a  decree  may  be,  mb  mado,  binding 
on  the  absent  defendant  in  some  cases,  if  there  had  been  a 
regular  publication  against  him. 

The  declaration  in  this  case  does  not  show  anything  which 
would  invalidate  the  decree.  It  does  not  eyen  show  that  the 
appellant  was  not  served  with  process.  But  the  appellant's 
counsel  contends  that  debt  can  not  be  maintained  on  the  decree, 
because  seven  years  have  not  elapsed  since  it  was  rendered.  He 
supposes  that  the  decree,  during  the  seven  years  succeeding  its 
date,  is  not  final,  and  can  not  be  enforced.  In  this,  we  think 
be  is  mistaken;  the  decree  is  final.  A  writ  of  error,  or  an  ap- 
peal, might  be  prosecuted  to  reverse  it  within  the  seven  years. 
It  may  be  enforced  as  other  decrees,  until  it  shall  be  reversed  by 
a  supervising  court,  or  set  aside  by  that  which  rendered  it,  or 
opened  by  the  appearance  of  the  absent  defendant  within  the 
time  prescribed  for  opening  it.  A  decree  against  an  infant  is 
not  absolutely  conclusive  until  he  shall  have  attained  legal  dis- 
cretion, or  become  "sui  juris."  But  in  the  mean  time  it  miy  be 
carried  into  effect,  subject  only  to  the  contingency  of  being 
opened  vnthin  the  time  allowed.  So  a  decree  against  an  absent 
defendant  is  not  at  once  absolute  and  irrevocable.  But  the  suc- 
cessful party  may  proceed  upon  it,  until  arrested  upon  an  ap- 
peal or  vmt  of  error,  or  by  the  petition  of  the  absent  defendant 
to  be  heard  on  its  merits.  The  only  difference  between  such  a 
decree  as  this  and  one  rendered  on  actual  service  is,  that  tbe 
latter  is  conclusive  until  reversed  by  an  appellate  court,  and  the 
former  is  prima  facie  evidence,  until  either  so  reversed  or  opened 
by  the  court  which  rendered  it,  on  petition,  within  the  limited 
time.  If  because  this  decree  might  be  opened  within  seven 
years,  debt  can  not  be  maintained  upon  it,  why  should  debt  be 
maintainable  on  any  judgment  or  decree  before  the  time  shall 
have  expired  for  its  revision  ?  An  erroneous  decree  may  be  re- 
versed if  the  injured  party  prosecute  a  writ  of  error  in  due  time; 
but  it  is  binding  until  reversed,  and  can  not  be  questioned,  and 
debt  may  be  maintained  upon  it,  as  well  before  as  after  the  time 
shall  have  expired  for  asking  its  reversal.  Whenever  any  prace^a 
may  issue  to  enforce  a  decree,  debt  may  be  maintained  upon  it. 
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If  a  defendant,  in  an  action  on  sacb  a  decree  as  this,  desire  to 
get  clear  of  its  effect  entirely,  be  must  have  it  opened  bj  the 
court  which  rendered  it,  or  show  in  his  defense  to  the  action 
that  it  is  invalid  or  unjust.  In  a  suit  to  enforce  a  judgment  or 
decree,  which  is  only  prima  facie  ovidence  of  the  defendant's 
liability,  he  may  impeach  the  judgment  or  decree,  and  show 
that  it  oagbt  never  to  have  been  rendered.  But  the  fact  that 
it  does  not  appear  from  the  declaration  that  the  appelhint  had 
not  actual  notice  is  a  still  more  conclusive  answer. 

It  was  not  necessary  to  aver  in  the  declaration,  that  the  Vir- 
ginia court  had  such  jurisdiction  as  would  authorize  it  to  render 
any  decree,  other  than  one  in  rem.  The  comity  and  respect 
which  are  justly  due  from  one  state  to  another,  and  the  liberal 
interchange  of  which  among  their  functionaries  is  indispensable 
to  the  harmony  and  integrity  of  the  Union,  would  not  allow 
this  court  to  presume  that  the  tribunal  which  pronounced  the 
decree  in  this  case  transcended  its  authority.  It  is,  therefore, 
not  necessary  that  the  declaration  should  aver  that  the  Virginia 
court  had  jurisdiction;  if  it  bad  not,  ii  was  proper  for  the  de- 
fendant below  to  show  that  fact;  nor  was  it  necessaxy  that  the 
declaration  should  aver  that  the  defendants  resident  in  Virginia 
had  not  satisfied  the  decree.  If  the  court  had  a  right  to  render 
such  a  decree  as  it  did,  Preston  had  a  right  to  proceed  on  it 
against  all  or  any  of  the  defendants,  until  he  made  his  debt. 
And  if  he  made  it,  or  any  portion  of  it,  out  of  the  resident  de- 
fendants, that  fact  should  have  been  shown  in  the  defense  to 
this  suit:  Price  v.  Higgins,  1  Litt.  274. 

But  there  is  a  defect  in  the  declaration.  The  declaration  is 
in  debt  for  five  hundred  dollars,  and  it  shows  that  the  debt  is 
cnly  one  hundred  and  twenty-four  dollars  and  seventy-five 
cents,  and  avers  the  non-payment  of  the  smaller  sum.  Nil  debet 
was  not  well  pleaded;  because,  as  the  plea  did  not  crave  oyer 
of  the  record,  nor  aver  that  the  decree  was  rendered  on  con- 
structive service,  it  did  not  show  that  the  record  was  not  con- 
clusive. If  it  had,  however,  shown  this,  the  plea  of  nil  debet 
was  a  proper  defense  to  the  action.  Even  if  the  chancellor  had 
complete  jurisdiction,  his  decree  against  the  appellant,  as  an 
absent  defendant,  is  only  prima  fade  evidence  in  a  suit  to  en- 
force the  liability  which  it  imposed.  During  seven  years  suc- 
ceeding its  date,  it  was  not  conclusive  in  Virginia;  and  if  within 
that  period  a  suit  had  been  brought  to  enforce  it  in  Virginia 
instead  of  Kentucky,  it  would  have  been  there  only  prima  fade 
evidence  of  the  debt.    In  this  respect,  like  a  foreign  judgment. 
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It  would  have  been  in  Yirginia,  for  seven  yeaxs,  condusivey  whan 
used  collaterally,  but  not  so  in  a  direct  suit  upon  it.  It  is  en- 
titled to  as  much  effect  here  as  it  would  have  had  in  Yirginia. 
It  has  been  decided  by  the  supreme  court  of  New  York  thftt 
the  judgment  of  a  sister  state,  rendered  on  personal  serrioe, 
should  be  regarded,  on  a  suit  upon  it,  as  a  foreign  judgment, 
and  that  consequently  it  can  not  be  conclusive:  See  Hikhoodc  el 
al.  v.  Aiken,  1  Cai.  460;  Taylor  v.  Bryden,  8  Johns.  178;  Hubbdl 
V.  Caudrey,  8  Id.  132.  But  this  doctrine  is  oveiruled  by  the  de- 
cisions of  the  supreme  court  of  the  United  States  and  is  opposed 
by  the  decisions  of  this  court,  and  by  those  of  other  states:  MUU 
V.  Duryee,  7  Oranch,  481;  Hampton  y.  MoConnell,  8  Wheat.  234; 
Mdd  V.  Oibbs,  1  Pet.  C.  0.  B.  155;  Id.  78;  Bogera  v.  Cdenum, 
Hard.  413;  Delano  v.  Jopling,  1  Litt.  417;  Price  v.  Mggins,  Id. 
273;  Armstrong  v.  Carson's  Ececutor,  2  Dall.  302;  BisseU  t. 
Briggs,  9  Mass.  462  [6  Am.  Dec.  88.] 

To  promote  concord  and  strengthen  the  Union,  it  is  declared 
in  the  first  section  of  the  fourth  article  of  the  constitution  of 
the  United  States,  that  "full  faith  and  credit  shall  be  given 
in  each  state,  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  eveiy  other  state."  Under  the  authority  of  the  con- 
stitution, the  first  congress,  by  act  of  May  26,  1790  (1  U.  S. 
Laws,  115),  declared  that  such  records,  etc.,  when  properly 
authenticated,  ''  shall  have  such  faith  and  credit  given  to  them 
in  every  court  within  the  United  States,  as  they  have  by  any  law 
or  usage  in  the  courts  of  the  state,  from  where  the  said  records 
are,  or  shall  be  taken." 

If  neither  the  supreme  court  of  the  United  States  nor  this 
court  had  ever  given  any  construction  to  these  constitutional 
and  legal  provisions,  we  could  not  hesitate  to  interpret  them, 
so  as  to  entitle  the  judgments  and  decrees  of  a  co-state  to  pre- 
cisely the  same  effect  in  any  other  state  as  it  would  have  by  the 
laws  of  the  state  where  it  had  been  rendered.  If,  therefore, 
this  decree  would  be  conclusive  in  Virginia,  it  must  be  condn- 
sive  here.  If  it  be  only  prima  facie  evidence  there,  it  is  pn$na 
facie  here;  if  it  be  void  there,  it  is  void  here.  But  believing 
that  if  the  chancellor  did  not  exceed  his  authority,  the  decree 
would  only  heprim^afade  evidence  in  Yizginia,  before  the  ex- 
piration of  seven  years,  therefore,  it  ,can  not  be  conclusive 
here.  Whether,  if  the  seven  years  had  expired,  the  decree 
would  be  conclusive,  need  not  now  be  decided. 

Nil  debet  uis,y  be  pleaded  to  all  actions  of  debt  which  are  not 
founded  on  a  special  or  conclusive  record;   or,  in  other  words. 
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in  all  Boeh  aotions  in  which  the  deed  or  record  is  not  the  basis  of 
the  aetion,  but  is  only  inducement,  as  in  debt  for  rent  reserved 
by  deed,  debt  for  an  escape,  or  for  a  devastavit^  or  debt  on  a  for- 
eign judgment  In  these  cases,  the  occupation,  the  escape,  the 
devastamt,  the  implied  promise  to  satisfy  the  judgment,  are  the 
foundations  of  the  actions;  and  the  deeds  and  the  judgments 
are  only  inducements. 

It  results  that  a  nil  debet  was  a  good  plea  in  this  case,  if  it 
had  shown  that  the  decree  was  not  rendered  on  personal  service. 
It  would  be  pleadable  in  debt  on  a  foreign  judgment,  because 
the  judgment  would  be  inconclusive.  The  same  reason  applies 
here.  In  neither  case  is  the  record  the  foundation  of  the  suit. 
Dnder  the  plea  of  nil  d^)et,  the  plaintiff  would  have  to  prove 
his  debt.  To  do  so  he  would  first  introduce  the  record,  and 
this  being  |>riiiia/aci6,  would  be  sufficient,  until  the  defendant 
should  destroy  or  counteract  it,  by  showing,  either  that  the 
decree  was  unjust  on  the  merits,  or  that  it  had  been  satisfied 
since  it  was  pronounced,  or  that  it  had  been  opened,  and  re- 
mained so,  or  had  been  reversed. 

If  the  pleadings  had  shown  the  record,  or  the  facts  which  it 
exhibits,  it  would  seem  to  follow,  on  the  third  point,  from  the 
foregoing  considerations,  that  the  plea  of  nul  tiel  record  was  im- 
proper, because  the  record  was  only  inducement.  But  as  the 
case  stood,  the  plea  was  proper,  and  the  decision  of  the  court 
was  erroneous  on  the  issue.  The  record  exhibited  does  not 
correspond  with  that  described  in  the  declaration;  the  sums 
are  different,  and  the  decrees  are  essentially  variant.  Such 
discrepancies  are  fatal:  See  1  Chit.  356;  Thompson  v.  Jameson^ 
1  Cranch,  289. 

The  verdict  and  judgment  are  also  erroneous.  The  verdict 
ought  to  have  found  the  amount  of  debt  due,  and  the  amount 
of  interest  due  thereon.  The  verdict  is  indefinite  as  to  the 
amount  of  the  debt,  and  is  silent  as  to  the  rate  of  interest. 

We  have  thus  disposed  of  the  principal  points  which  have 
been  presented  directly,  and  have  ascertained  that  the  judg- 
ment is  erroneous.  But  there  is  a  more  radical  error  in  the 
record  than  any  that  has  been  noted.  It  is  necessarily  pre- 
sented by  the  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence.  It  appears  from  the 
record  that  the  appellant  was  *'  no  inhabitant "  of  Virginia, 
when  the  suit  in  chancery  was  instituted.  It  is  also  fairly  to 
he  inferred  that  he  had,  before  that  time,  removed  to,  and  be- 
come a  citizen  of  Kentucky,  by  being  domiciled  here.    There 
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is  no  intimation  that  he  was  then  a  citizen  of  Virgima;  and  the 
jury,  therefore,  ought  to  have  inferred  that  he  was  not. 
Taking  it,  therefore,  as  conceded  that  he  was  not  only  a  resi- 
dent, but  a  citizen  of  Kentucky,  we  are  of  opinion  that  the  decree 
against  him  can  have  no  other  effect  than  to  operate  on  his 
property  which  was  within  the  jurisdictional  limits  of  Viiigioia, 
and  to  attach  which  the  suit  in  chancery  was  instituted. 

No  court  in  Virginia  could  rightfully  render  a  decree  in 
personam  against  a  citizen  of  Kentucky,  unless,  by  being  in 
Virginia  and  served  with  process,  or  by  entering  his  appearance, 
he  gave  the  court  personal  jurisdiction.  Either  the  person  or 
some  of  his  property  must  be  within  the  jurisdiction  of  the 
court,  before  it  can  render  any  decree  against  the  person  or 
thing.  The  property  does  not  give  jurisdiction  over  the  person. 
If  a  citizen  of  Kentucky  own  property  in  Virginia,  that  prop- 
erty is  subject  to  the  laws  of  Virginia,  and  her  courts  may  havo 
jurisdiction  over  it;  but  he,  while  he  shall  remain  in  Kentucky,  is 
not  subject  to  the  laws  of  Virginia,  nor  can  her  courts  exercise 
any  jurisdiction  over  him,  except  so  far  as  to  reach  his  prop- 
erty in  Virginia.  If  a  citizen  of  the  United  States  own  property 
in  England,  by  permitting  it  to  remain  there,  he  subjects  it  to 
the  municipal  laws,  and  to  the  eminena  dominium  of  England, 
and  to  the  jurisdiction  of  British  courts. 

But  the  control  of  the  sovereign  power  over  the  property  vests 
no  jurisdiction  over  the  person  of  its  owner.  The  sovereign 
may  dispose  of  the  property,  but  his  dominion  does  not  reach 
the  person.  It  can  not  penetrate  the  limits  of  another  independ- 
ent sovereign.  A  court  in  England  might  make  a  decree  for 
disposing  of  the  property;  but  it  could  go  no  farther.  It  would 
have  no  right  to  render  any  decree  in  personam  against  the 
owner,  unless  he  had  been  served  with  process  in  England,  or 
within  her  dominion;  and  this  court  would  not  lend  its  aid  to  en- 
force such  a  decree.  So  the  court  of  chancery  of  Virginia  had 
jurisdiction  over  the  chose  in  action  of  the  appellant,  which  was 
attached;  but  its  power  extended  no  farther.  It  could  sequester 
the  property,  and  subject  it  to  the  payment  of  the  appellee's 
debt;  but  it  had  no  power  to  render  a  decree  against  the  appel- 
lant affecting  him  otherwise  than  by  acting  on  his  property  in 
Virginia. 

A  foreign  judgment  in  personam  has  no  effect  whatever, 
unless  the  person  against  whom  it  was  rendered  had  personal 
notice  of  the  suit:  Kibbe  v.  Kibbe,  Kirby,  119;  Fhdps  v.  Edlker, 
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1  Dall.  261;'  Bartlet  t.  KnigJU,  1  Mass.  401  [2  Am.  Deo.  36]; 
Kilbum  V.  Woodworlh,  6  Johns.  37  [4  Am.  Dec.  321];  Bolnnson 
▼.  Ward's  Ex.  8  Id.  86  [6  Am.  Dec.  327];  Fenion  v.  Garliok,  Id. 
194;  Borden  ▼.  FUch,  15  Id.  121  [8  Am.  Deo.  225];  1  Stark.  525. 
To  entitle  a  foreign  judgment  to  the  effect  of  prima  facie  evi- 
dence, the  court  rendering  it  must  have  jurisdiction  of  the 
cause  and  of  the  parties:  Butrick  et  ux,  y.  Allen,  8  Mass;'  Bissd 
▼.  Brigga,  9  Id.  462,-*  Borden  ▼.  Fitch,  15  Johns.  232  [8  Am. 
Dec.  225];  1  Stark.  215,  note.  These  are  common  law  doc- 
trines not  in  eveiy  respect  applicable  to  the  judgments  of  the 
several  states  in  our  Union. 

But  Virginia  can  not  bind,  by  her  legislation,  the  citizens  of 
other  states  when  not  in  Virginia.  Her  laws  can  not,  nor  can 
those  of  any  sovereign,  be  intended  to  operate  "  extra  terri^ 
torium."  It  she  ever  enacted  a  statute  authorizing  a  judgment 
or  decree  in  personam,  by  constructive  service  only,  against  a 
citizen  of  any  other  state,  it  would  be  unavailing,  and  would, 
we  presume,  be  so  declared  by  her  own  supreme  court.  We  do 
not  judicially  know  of  any  such  statute  of  Virginia.  According 
to  any  rational  interpretation  of  her  statutes,  as  to  proceedings 
against  absent  defendants,  in  force  at  the  separation,  none  of 
them  authorized  any  other  than  a  decree  in  rem.  The  statute 
of  1748  did  not,  and  we  are  well  satisfied  that  neither  those  of 
1777  nor  of  1785  did,  or  was  ever  so  construed. 

We  will  not  say  tbat  a  judgment  or  decree  in  personam,  ren- 
dered by  a  court  of  Virginia  on  constructive  service  against  one 
of  her  own  citizens  as  an  absent  defendant,  would  not  be  bind- 
ing, if  her  laws  authorize  such  a  proceeding  for  such  an  end. 
Indeed,  we  would  suppose  that  it  might  be  prima/acie  binding; 
but  such  a  judgment  or  decree  against  a  citizen  of  another  state 
would  be  void,  whether  it  be  pursuant  to  any  statute  of  Vir- 
ginia or  not.  Such  a  statute  could  not  be  recognized  as  opera- 
tive. She  could  have  no  power  to  pass  it;  she  would  not  at- 
tempt to  enforce  it,  we  must  suppose;  and  if  an  attempt  be  made 
to  enforce  it  here,  we  should  feel  bound  to  consider  it  as  totally 
ineffectual.  The  constitution  and  act  of  congress  give  to  the 
decree  in  this  case  such  effect  as  it  would  be  entitled  to  have  in 
Virginia  by  the  laws  or  usages  of  that  state.  Law  means  an 
ordinance,  or  principle,  or  rule  which  is  valid  and  binding;  and 
the  usage  of  a  state  was  intended  to  mean  such  practice  as  is 
not  repugnant  to  law.     If  there  be  any  statute  of  Virginia 

1.  Pktipa  T.  HoVeer,  1  DtU.  S81.  3.  8  Uus.  373  [5  Am.  Deo.  105]. 

8.  BiaeUr,  Brtggi,  9  Wm. 463  [6  Am.  Doc. 88]. 
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aaihorizing  this  decree  farther  than  as  it  operates  on  the  chose 
in  action  in  Virginia,  it  can  not  be  considered  "  law."  If  there 
be  any  usage  which  might  seem  to  sanction  it,  the  usage  is  con- 
trary to  the  fundamental  principles  of  all  law. 

The  constitution  never  could  have  been  designed  to  enfoxt» 
upon  the  citizens  of  the  several  states,  the  judgments  of  the 
courts  of  states  of  which  they  were  never  citizens,  obtained 
against  them  without  actual  notice,  and  which  could  not  be 
rightfully  enforced  against  them  by  the  admitted  authority  of 
the  governments  by  whose  organs  they  may  have  been  rendered. 
It  was  intended  only  to  give  to  the  valid  and  authorized  judg- 
ments of  each  state  the  same  effect  in  all  the  states,  as  that  to 
which  they  should  be  entitled  in  the  state  where  they  had  been 
given. 

This  court  would  not  dispute  a  regular  judgment,  rendered 
by  a  competent  court  of  another  state  according  to  her  local 
law,  as  expounded  by  her  supreme  authority,  so  far  as  it  had 
the  right  to  expound  and  settle  them.  But  we  know  of  no 
authority  in  Yixginia  to  decide  for  Kentucky  on  the  validity  of 
any  legislative  act  of  Virginia,  made  to  operate  out  of  her  limits; 
nor  do  we  know  of  any  decision  by  the  supreme  court  of  Vir- 
ginia which  sanctions  the  decree  now  attempted  to  be  enforced 
here.  We  presume  that  there  has  been  no  such  decision;  and 
if  there  had  been,  the  courtesy  proper  from  one  state  toward 
another  would  not  require,  and  our  own  duties  would  not  per- 
mit, this  court  to  submit  to  it.  As  Virginia  can  not  pass  any 
valid  statute  to  operate  beyond  her  limits,  on  citizens  of  other 
states  not  within  her  jurisdiction,  no  decision  of  Virginia,  on 
such  act,  can  be  authoritative;  no  such  decision  can  make  that 
binding  which  is  void  according  to  the  admitted  principles  of 
all  regular  power. 

We  must  conclude,  therefore,  that  this  decree  can  have  no 
effect,  farther  than  it  may  operate  in  rem.  If  the  debtors  of 
the  appellant,  who  were  directed  by  the  decree  to  pay  to  the 
appellee  the  amount  of  their  debt,  had  come  to  Kentuc^  and 
been  sued  on  the  decree,  the  record  would  have  been  conclusive 
against  them.  For  it  should  have  had  the  like  effect  in  Virginia, 
because  they  were  pesonally  served  with  process;  and,  as  to 
them,  and  the  debt,  the  court  bad  jurisdiction.  And  so  far  as 
the  decree  tended  to  divest  the  appellant  of  his  debt,  so  directed 
to  be  paid  to  others,  it  would  have  been  prima  fade  binding  on 
him  in  a  suit  in  chancery  here,  upon  it,  against  all  the  parties 
concerned,  because  the  chancellor  had  a  right  to  make  tiie  de- 
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cree  in  rem,  subject  to  the  appellant's  right  to  open  or  impeach 
it.  Bat  farther  than  this,  the  decree  has  no  effect  whatever  on 
his  rights.  Any  other  doctrine  woald  tend  to  frastrate  the  de- 
sign of  the  constitation,  and  to  subvert  the  acknowledged  rights 
of  the  confederated  states.  Its  tendency  woald  be  to  give  any 
one  state  sovereignty  over  the  persons  of  the  citizens  of  every 
other  state,  wherever  they  might  be. 

Wherefore  it  is  our  opinion  that  the  record  exhibits  a  case 
which  shows  that  the  appellant  was  not  liable  to  any  action  in 
consequence  of  the  decree  against  him  personally;  and  that, 
before  the  appellee  can  recover  anything  from  him  by  suit,  he 
must  faring  his  suit  on  the  original  consideration.  The  decree 
is  not  oven  prima  facie  evidence  against  him,  any  farther  than 
it  operates  in  rem,  unless  he  was  a  citizen  of  Virginia  when  the 
bill  was  filed;  in  which  event,  the  decree  in  personam  would  be 
prima  /ads  eridence  against  him^  if  the  law  of  Virginia  au- 
thorized a  decree  in  personam  against  absent  defendants,  who 
were  citizens  of  Virginia.  Her  laws  can  operate  within  her 
own  territory,  and  on  her  own  citizens,  but  she  can  not  legislate 
for  Kentucky. 

Wherefore,  the  judgment  of  the  circuit  court  is  reversed,  and 
the  oaose  remanded  for  proceedings  consistent  with  the  princi- 
ples of  this  opinion. 

Bnrscr  of  Fobbgv  JtrDOMsm.— if effi«r«  v.  Amery,  1  Am.  Deo.  82A,  and 
note;  CueiUlu  v.  La,  Int.  Co.,  16  Id.  199,  and  note. 

Ervicr  of  Judombhts  or  Sister  Statb.— Bor^  v.  Knight^  2  Am.  Deo. 
42,  and  note;  HaU  v.  VFtUtouM,  17  Id.  856,  and  note  xeferring  to  other  notea 
inthia 
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18  J.  J.  Hamball,  6M.1 

Amolittb  Box  of  Sale  is  Vom  as  to  creditors  of  the  vendor,  nnleaa  it  it 

followed  and  aooompanied  by  possession  in  the  porohaser. 
Bdu  vot  Afpugaslb  to  Conditional  SAlis,  or  snoh  as  do  not  vest  the 

afaeolnte  title  at  their  date. 
Ko  RiSBBTATioN  OF  THE  PosaESSiON  TO  THE  SELLER  in  the  Written  eyidenoe 

of  the  aale  will  exempt  the  transaction  from  the  imputation  of  a  fraud  in 

law  aa  against  honajidt  creditors  of  the  seller. 
CSbavob  of  Possession  is  not  Nbcessart  in  a  conditional  sale;  hat  the  oon- 

ditioo  mnat  be  in  the  title,  most  appear  in  the  deed  or  bill  of  sale,  and 

most  be  reasonable  and  legaL 
A  Postponed  Deuveby  is  Allowable  only  in  special  cases. 
Rbasons  for  the  Non-deuybrt  must  appear,  or  be  inferable  from  the  terms 

of  the  oootiact;  there  can  be  no  eacplanation  dehora  the  writing. 
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Ck)NT]iACT  MAT  BB  wmT  Faib  Ihtxsit,  yet  fraudulent  in  Iaw. 
Mortoagob's  P0S8ESSIOV  OF  Pbrsonaltt  ia  not  per  se  fnndvlBat, 
DocTBiNB  OF  Ck)H8TBU0TiyB  Fbaud  does  not  appiy  to  nles  under  ijujucm  el 

law. 
Mobtoagob  OB  HI8  BspRBSBirrATiTBS  should  be  |Mitiet  to  a  bill  to  fioncloee. 
To  Dbcbbb  Aoobuino  Intbbbst,  error. 

Bill  in  equity.    The  opinion  scateB  the  case* 

Depew,  for  plaintiffs. 

Humphreys,  contra. 

By  Court,  Bobebtson,  0.  J.  This  is  a  suit  in  ohanoeiy^  in- 
stituted by  Isaac  Webb  against  John  Marsh  and  John  W. 
Hundley,  to  foreclose  Marsh's  equity  of  redemption  in  two 
slaves,  alleged  to  have  been  mortgaged  by  him  to  Webb. 

The  bill  alleges  that  Marsh,  being  indebted  to  Webb  five 
hundred  and  twelve  dollars  ^nd  sixty-four  cents,  borrowed  from 
him  on  the  thirty-first  of  March,  1819,  and  on  the  nineteenth 
of  January,  1820,  executed  to  him  a  mortgage  on  two  slaves, 
named  Liddy  and  Wesley,  to  secure  the  payment  of  the  prioci- 
pal  debt  and  legal  interest  thereon,  on  or  before  the  fifteenth 
of  March,  1820;  that  shortly  thereafter,  Hundley  took  and  con- 
verted to  his  own  use  the  boy  Wesley,  claiming  him  to  be  his 
property;  that  the  mortgage  was  recorded,  and  Hundley  had 
notice  of  it  before  he  took  possession  of  Wesley,  and  that  Marsh 
had  failed  to  pay  the  debt,  or  any  part  of  it  (although  the  time 
for  doing  so  had  passed),  and  that  he  was  unable  to  pay  it. 
Marsh  died  without  answering  the  bill,  which,  thereupon,  Webb 
prayed  by  amendment  to  have  revived  against '*  his  widow," 
because  she  happened  to  be  in  possession  of  Liddy;  bat  it  does 
not  appear  that  the  bill  was  ever  revived. 

Huudley,  in  his  answer,  virtually  admits  the  execution,  the 
registration,  and  the  consideration  of  the  mortgage,  by  insist- 
ing that  it  was  fraudulent  because  Webb  had  never  teiken  the 
possession  of  the  slaves.  But  he  urges  that  he  (Hundley)  had 
a  perfect  title  to  Wesley,  acquired  by  bona  fide  purchase  prior 
to  the  date  of  mortgage,  but  that,  as  it  was  inconvenient  to 
carry  the  boy  with  him  when  he  bought  him,  he  left  him  with 
Webb  to  keep  him  for  a  few  days  until  he  should  send  for  him, 
all  which  he  proves  by  the  subscribing  witness  to  his  bill  of 
sale,  which  is  exhibited,  and  is  in  the  following  words: 

''Know  all  men,  by  these  presents,  that  I  have  this  day  sold 
to  John  W.  Hundley  a  sound  and  healthy  negro  boy,  for  life, 
named  Wesley,  thirteen  years  old,  and  for  the  sum  of  three 
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hundred  dollars,  to  me  in  band  paid  this  day  by  said  Hundley. 
I  do  warrant  and  defend  said  negro  from  me  and  my  heirs,  and 
all  other  persons,  to  said  Hundley  and  his  heirs  forever;  this 
boy  I  bind  myself  to  deliver  to  said  Hundley,  or  his  order^ 
when  called  for.  The  boy's  life  is  at  the  risk  of  said  Hundley. 
M^tness  my  hand  and  seal,  this  fifteenth  day  of  January,  1820. 
''Test,  Sak'l  J.  Dawson.  John  Mabsh.    (Seal.)" 

It  is  alleged  in  the  mortgage  that  the  slaves  were  entitled  to 
their  freedom  at  thirty  years  of  age.  The  circuit  court  decreed 
the  foredosore  of  the  mortgage,  and  the  sale  of  Liddy  until  she 
should  attain  thirty  years  of  age.  She  was  sold  accordingly, 
but  thte  avails  of  the  sale  not  being  half  enough  to  pay  th^ 
amount  due  on  the  mortgage,  the  court,  by  a^decree  rendered 
at  tbe  February  term,  1828,  having  decided  that  the  absolute 
bill  of  sale  was  fraudulent  in  law,  directed  Hundley  to  deliver 
the  boy  Wesley  to  the  sheriff  on  or  before  the  fifteenth  of  March, 
1828,  to  be  sold  for  the  benefit  of  Webb;  and  in  the  event  of 
his  failing  so  to  surrender  him,  directed  a  jury  to  be  impaneled 
at  the  March  term,  1828,  to  ascertain  his  value.  Hundley  hav- 
ing failed  to  deliver  the  slave,  a  jury  was  accordingly  impaneled 
at  the  March  term,  1828,  who  returned  the  following  verdict: 
"  We,  of  the  jury,  find  the  negro  boy  Wesley,  named  in  the 
decree,  for  the  time  he  had  to  serve,  worth,  on  the  twenty* 
seventh  of  September,  1823,  two  hundred  dollars."  Where- 
upon, the  court  decreed  that  Hundley  pay  to  Webb  two  hundred 
dollars,  with  six  per  cent,  interest  thereon  from  the  twenty- 
seYenth  of  September,  1828,  until  paid,  this  aggregate  being  less 
than  the  balance  still  due  to  Webb  on  the  mortgage.  To  re- 
verse this  decree,  Hundley  alone  prosecutes  this  writ  of  error. 

The  principal  question  presented  for  consideration  in  this 
ease  is,  whether,  as  to  Webb,  the  bill  of  sale  to  Hundley  is  or  is 
not  fraudulent  **per  se."  And  this  is  not  only  an  important, 
bat  a  difficult  and  perplexing  question.  The  general  doctrine 
is  well  established,  that  an  absolute  bill  of  sale  of  a  personal 
thing,  unless  it  be  *'  followed  and  accompanied"  by  the  posses- 
sion of  the  purchaser,  is  void,  so  far  as  the  creditors  of  the  seller 
xoay  be  affected  by  it.  This  has  been  the  practical,  and  for 
many  years  the  uniform  construction,  in  England,  of  the  stat- 
ute of  the  13th  of  Eliz.,  and  has  been  the  invariable  interpreta- 
tion of  this  court,  of  the  Kentucky  statute  for  the  prevention  of 
frauds.  This  construction  has  been  deemed  consonant  with  the 
spirit  and  object  of  these  salutary  enactments,  without  which 
their  beneficial  aims  might  be  easily  frustrated. 
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Proceeding  on  the  maxim  that  statutes  for  the  prevention  of 
fraud  should  be  liberally  expounded,  and  anxious  to  effectuate, 
as  far  as  practicable,  the  ends  designed  to  be  accomplished  bj 
those  of  the  13  aod  27  Eliz. ,  the  courts  of  England,  by  a  construc- 
tion peculiarly  latitudinary.haye  established  a  system  of  (what  has 
been  styled  by  some)  **  judicial  legislation,"  whereby  thej  have 
prescribed  certain  badges  of  fraud  which,  whenever  they  appear, 
will  vitiate  the  contract,  however  fair  and  upright  the  intentions 
of  the  parties  may  have  been;  and  among  them  there  is  the  re- 
tention of  possession,  by  the  seller,  after  an  absolute  sale. 
**  They  resolved  upon  such  a  construction  of  both  of  these 
statutes,  as  might  extract  from  them  an  operative  and  beneficial 
law;  and,  as  they  seemed  purposely  written,  in  general  lan- 
guage, to  give  Tdbm  for  a  more  extended  judicial  interpretation, 
they  considered  largely  their  spirit  and  purview,  and  framed 
upon  them  certain  rules  of  evidence  for  the  suppression  of 
fraud,  which,  as  they  are  the  result  of  strong  sense,  and  founded 
in  general  utility,  ought  not  to  be  lightly  departed  from  for 
the  sake  of  obviating  particular  hardships:"  Boberts,  14.  '*By 
placing  parties  under  a  disability  to  commit  fraud,  we  shall 
see  wisdom  in  that  violent  construction  which,  according  to  the 
moral  rule,  necia  artificer  arteperire  sua,  converts  ambiguity  into 
evidence  of  what  it  was  meant  to  disguise,  and  erects  on  a  foun- 
dation of  common  experience,  a  sort  of  artificial  presumption 
of  fraudulent  intentions  from  equivocal  transactions.  In  this 
view  we  shall,  perhaps,  see  no  absurdity  in  the  language  of 
ancient  books,  wherein  certain  transactions  are  said  to  be  'in- 
tended, and  presumed  to  be  made  with  intent  to  deceive  pur* 
chasers,'  or  to  be  fraudulent  in  judgment  of  law:"  Boberts, 
189.  Whether  such  reasoning  should  have  been  perfectly  satis- 
factory, it  is  too  late  now  to  inquire;  the  foregoing  rule  as  to 
absolute  bills  of  sale,  is  permanently  fixed  as  the  law  of  the 
land:  HamiUon  v.  BusseU,  1  Cranch,  309;  Dale  v.  Arnold,  2 
Bibb.  605;  Ooolsbury  v.  May,  1  Litt.;*  Davis  v.  Cope,  4  Binn. 
258;'  Stone  v.  Grubbam  and  Coke,  2  Bulst.  225;  SturtevaofU  v. 
BaUard,  11  Johns.  337;'  Waters  v.  MsLelland,  4  Dall.  208/ 

This  rule,  so  far  as  it  is  applicable,  is  inflexible.  It  allows  no 
subterfuge,  no  explanation  of  the  fact  of  possession.  But  it 
does  not  apply  to  conditional  sales,  or  such  as  do  not  vest  the 
absolute  title  at  their  date.  Chief  Justice  Marshall,  in  survey- 
ing the  various  authorities  on  this  subject,  says,  in  JSamUton  t. 

1.  OoUMnay  t.  May,  1  Litt  354.  3.  Damu  ▼.  C«fc»4  BIbb. 

S.    Shirtewant  ▼.  Ballard,  9  Johns.  837  [6  Am.  Deo.  281]. 
4.  WaUr$y,McCUUan,lDtiX,20S, 
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Buudl:  "  The  dietinotion  they  have  taken  is  between  a  deed 
purporting,  on  the  face  of  it,  to  be  absolute,  so  that  the  separa- 
tion of  the  possession  from  the  title  is  incompatible  with  the 
deed  itself,  and  a  deed  made  upon  condition  which  does  not  en* 
title  the  vendee  to  the  immediate  possession/'  In  Stone  v. 
Orubbaim^  Coke  says:  '*  But  if  the  deed  or  conveyance  be  condi- 
tional, then  the  vendor's  continuing  in  possession  does  not  avoid 
it;  because,  by  the  terms  of  the  conveyance,  the  vendee  is  not 
to  have  the  possession  until  he  has  performed  the  condition." 

The  same  distinction  is  taken  in  Lady  LamberCa  Case,  Touch. 
66.  If  the  bill  of  sale  in  this  case  did  not  show,  on  its  face, 
that  the  possession  did  not  accompany  the  sale,  there  could  be 
no  room  for  doubt  that,  however  it  might  be  in  fact,  in  law  it 
would  be  void,  so  far  as  the  right  of  Webb  may  be  concerned, 
and  that  no  explanation  could  rescue  it  from  its  legal  doom; 
this  role  of  law  will  not  be  reasoned  with.  But,  as  the  bill  of 
sale  expresses  that  the  seller  should  retain  the  possession  until 
the  buyer  should  send  or  call  for  the  slave,  the  question  arises, 
whether  this  circumstance  protects  the  sale  from  the  denuncia- 
tion of  "  legal  fraud,"  when  tested  by  the  rule  established  by 
the  foregoing  quotations. 

Tbe  precise  line  which  circumscribes  the  rule  has  not  been 
distinctly  defined.  However,  most  cases  which  occur  may  be 
seen  plainly  to  be  on  the  one  side  or  the  other,  and,  therefore, 
present  no  difficulty.  But  there  is  a  class  of  cases  (of  which 
this  seems  to  be  one),  which  can  not  be  seen,  certainly,  to  be  on 
the  one  side  or  the  other;  but  may  be  said  to  lie  in  the  twilight, 
which  borders  the  line  of  demarcation.  This  results  from  the 
generality  of  the  terms  which  have  been  employed  to  define  the 
role.  The  general  rule  is  that,  when  the  bill  of  sale  vests  in 
the  purchaser  the  absolute  title,  the  possession  must  follow  the 
title.  But  does  the  rule  apply  to  a  case  in  which,  although  the 
deed,  or  bill  of  sale,  passes  the  absolute  right,  it  also  shows  that 
the  possession  is,  by  agreement,  to  remain  with  the  vendor?  or, 
in  other  words,  must  the  possession  be  compatible  with  the 
tenns  of  the  deed,  or  with  the  title  of  the  deed  ?  The  posses* 
sioa  must  accompany  the  sale,  unless  the  bill  of  sale  itself 
shows  that  it  does  not.  This  is  evident  both  from  the  letter 
and  spirit  of  the  rule.  But  if  the  bill  of  sale  show  an  absolute 
Rale  and  transfer  of  the  legal  right,  will  anything  else  which  it 
may  contain  dispense  with  the  legal  necessity  of  a  union  of  title 
and  possession?  Or  will  the  disclosure  by  such  bill  of  sale  of 
the  fact  that  the  purchaser  does  not,  or,  by  the  contract,  is  not 
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entitled  to  take  possession  immediately  after  the  sale,  exempt 
the  contract  from  the  imputation  of  fraud  in  law? 

We  do  not  know  that  there  has  been  any  direct  deoxsion  by 
this  or  any  other  supreme  court,  which  will  authoritadTely 
furnish  a  precise  and  satisfactoiy  answer  to  these  qnestiona, 
unless  it  can  be  found  in  the  case  already  referred  to  in  11 
Johnson.  Nor  have  our  researches  enabled  us  to  ascertain 
that  any  well-defined  boundary  of  certain  and  universal  appli- 
cation has  been  fixed  to  the  doctrine  of  constructive  fraud,  by 
the  numerous  decisions  which  bear  upon  it.  But  an  examina- 
tion of  the  rationale  of  the  doctrine,  and  an  analysis  of  the 
principles  of  the  most  approved  judicial  opinions  which  we 
have  seen,  incline  us  to  the  opinion  that  the  most  consistent 
and  philosophical  conclusion  is,  that  unless  the  contract  of  sale 
be  conditional,  or  in  trust,  the  possession  should  correspond 
with  the  title;  and  that  if  the  sale  be  unconditional,  and  pass 
the  absolute  right  of  property  from  the  seller  to  the  purchaser, 
no  reservation  of  the  possession  to  the  seller  in  the  written  evi- 
dence of  the  sale  will  exempt  the  transaction  from  the  imputar 
tion  of  a  fraud,  in  law,  upon  the  rights  of  the  '*bona  fide" 
creditors  of  the  seller.  The  reason  of  the  doctrine  of  con- 
structive fraud  seems  to  be  twofold: 

1.  Because  possession,  especially  of  a  personal  thing,  being 
one  of  the  strongest  popular  as  well  as  legal  indicia  of  owner- 
ship, the  possessor  who  had  once  been  the  owner  continues  to 
be  the  ostensible  proprietor,  and  thereby  is  permitted  to  enjoy 
a  delusive  credit,  whereby  he  may  be  able  to  deceive  and  injure 
those  who  may  not  be  initiated  into  the  secret  that  the  property 
has  been  transferred  to  some  other  person. 

2.  Because  possession  and  enjoyment  being  the  ends,  and 
natural  and  usual  concomitanta  of  perfect,  absolute  title,  the 
retention  of  possession  by  the  former  owner,  after  an  uncondi- 
tional sale  of  the  property  to  another,  is  incompatible  with  the 
sale,  and  therefore  a  badge  of  collusion.  Either  branch  of  this 
reason  will  equally  tend  to  sustain  the  general  rule  which  has 
just  been  suggested  as  the  result  of  our  investigations,  and 
would  be  irreconcilable  with  any  rule  more  restricted  or 
qualified. 

But  if  the  sale  be  conditional,  and  be  so  expressed  in  the 
deed,  or  bill  of  sale,  the  possession  need  not  be  changed, 
because  its  retention  by  the  seller  is  not  incompatible  wilL, 
but  is  conformable  to  the  title.  The  absolute  title  Laii  not 
passed  from  him;  and  therefore,  in  such  a  case,  whether  there 
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be  fraud  or  not,  will  not  be  determined  arbitrarily  by  the  law, 
as  a  necessary  dedaotion  from  the  sale,  and  the  possession,  but 
would  be  a  question  to  be  settled  by  the  proof  of  the  intention. 

If  the  deed  or  bill  of  sale  show  that  an  absolute  and  im- 
mediate title  has  passed,  the  possession,  which  is  its  natural 
eonsequenoe,  must  ''follow  and  accompany"  it.  But  if  the 
contract  CTince  only  a  conditional  sale,  as  the  absolute  title  has 
not  been  changed,  it  is  not  necessary  that  there  should  be  a 
change  of  possession.  But  the  condition  must  be  in  the  title, 
and  not  simply  in  the  contract;  that  is,  the  title  must  depend 
on  condition;  and  this  must  appear  in  the  deed  or  bill  of  sale; 
and  the  condition  must,  when  it  shall  so  appear,  be  such  as  the 
court  may  consider  reasonable  and  legal.  For  the  law  does 
not  declare  that,  in  conditional  sales,  the  retention  of  the  pos- 
session by  the  vendor  may  not  be  fraudulent;  but  that,  as  a 
general  rule,  it  is  not  necessarily  so.  It  will,  however,  be  so 
considered  unless  the  condition  be  consistent  with  the  reason 
and  policy  of  the  rule  itself,  which  defines  **  fraud  in  law." 

The  foregoing  principles  seem  to  be  fairly  deducible  from  the 
eminent  authorities  which  we  have  quoted,  and  are  all  sanc- 
tioned by  tho  elaborate  and  learned  opinion  of  the  supreme 
court  of  New  York,  delivered  by  Chief  Justice  Kent,  in  the 
case  of  SiurtevarU  v.  Ballard^  11  Johna^  Holt  sold  his  black- 
smith's tools  to  Sturtevant,  ''  partly  for  cash,  and  partly  for  a 
debt  due"  to  him.  And  the  bill  of  sale  contained  an  agree- 
ment that  Holt  should  retain  the  use  of  the  tools  for  three 
months.  The  benefit  of  this  stipulation  was  a  part  of  the  con- 
sideration of  the  sale;  and  the  question  which  arose  in  the  case 
was,  whether  Sturtevant  or  a  creditor  of  Holt  had  the  better 
right  to  the  tools;  or,  in  other  words,  whether  the  sale  was,  in 
eonseqnence  of  the  subsequent  possession  by  Holt,  fraudulent 
"  per  96  "  and  void  as  to  the  creditor  of  Holt.  The  contract 
appeared  to  have  been  fair  and  ''  bona  fide,*'  and  for  a  full  and 
valuable  consideration.  But  the  court  decided  unanimously 
that  it  was  fraudulent  in  law;  because  Holt  was  permitted  to 
retain  possession  after  he  had  parted  with  the  absolute  title. 
The  following  extracts  from  that  opinion  may  shed  some  light 
upon  the  subject: 

'*  Deliveiy  of  possession  is  so  much  of  the  essence  of  the  sale 
of  chattels  that  an  agreement  to  permit  the  vendor  to  keep  pos- 
nwiina  is  an  eztraordinaxy  exception  to  the  usual  course  of 
dealing,  and  xeqnires  a  satisfactory  explanation."  **  The  cases 
in  which  a  postponed  delivery  has  been  allowed  are  all  of  them 

1.  StwrUDOKt  T.  fiaflard,9  JohiM.  887;  6  Am.  Deo.  381,  is  the  ease  intended  to  be  refemd 
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Bpecial/'  showing  that  they  are  cases  of  trust  or  conditional 
sales.  **  There  is  no  case  which  sanctions  such  a  sale  as  the 
one  in  the  present  case;  for  here  no  reason  whatever  appears 
for  withholding  delivery  of  possession;  and  the  sale  must  there- 
fore be  considered^  in  judgment  of  law,  as  fraudulent  and  void 
against  the  creditor."  ''  The  law  has,  in  every  period  of  its 
history,  spoken  a  uniform  language,  and  has  always  looked 
with  great  jealousy  upon  a  sale  or  appropriation  of  goods  with- 
out parting  with  the  possession,  because  it  forms  so  easy  and 
so  fruitful  a  source  of  deception."  **  A  voluntaiy  sale  of  chat- 
tels,  with  an  agreement,  either  in  or  out  of  the  deed,  that  the 
vendor  may  keep  possession,  is,  except  in  special  cases,  and  for 
special  reasons,  to  be  shown  to  and  approved  by  the  eoort, 
fraudulent  and  void  as  to  creditors.  This  is  clearly  not  one  of 
those  cases." 

The  opinion  from  which  we  have  quoted  the  foregoing  ex* 
tracts  tends,  we  think,  to  the  true  doctrine  of  the  law.  We 
have  referred  to  it  for  its  reason,  not  its  authority.  It  does  not 
directly  decide  that  the  keeping  of  possession  by  the  vendor  af- 
ter an  absolute  sale  is,  in  all  cases,  fraudulent  in  law;  but  it  virtu- 
ally declares  this.  However,  it  does  clearly  and  expressly  de- 
cide that  "  the  cases  in  which  a  postponed  delivery  will  be 
allowed  are  special;"  and  that  the  reason  must  be  satisfactory 
to  the  court.  The  reason  must,  of  course,  appear  on  or  be  in- 
ferable from  the  face  of  the  contract;  for  it  is  the  contract  of 
sale  which  determines  whether  the  possession  be  fraudulent  per 
se  or  not,  and  the  judgment  of  the  law  on  the  subject,  and  the  poe- 
session  can  not  be  averted  or  influenced  by  any  extraneous  ciz^ 
cumstances;  there  can  be  no  explanation  **  dehors"  the  writing. 

If  Hundley  should  be  exempted  from  the  operation  of  the 
general  rule  against  fraud,  it  would  be  easy  to  make  collusive 
bargains  with  impunity,  by  simply  stipulating  that  the  vendor 
should  retain  the  possession. 

The  bill  of  sale  is  unconditional.  It  passed  the  title,  as  far 
as  Marsh  could  transfer  it,  to  Hundley.  It  does  not  show  a 
sufficient  or  indeed  any  reason  why  Marsh  retained  the  posses* 
sion  of  the  boy  after  the  sale.  The  judgment  of  the  law  on 
these  facts  is,  that  as  to  a  bona  fide  creditor  of  Marsh,  the  sale 
to  Hundley  is  fraudulent;  aud  it  results,  necessarily,  that  this 
judgment  can  not  be  avoided  by  proving  '*  aliunde"  reasons  for 
permitting  Marsh  to  keep  possession.  The  bill  of  sale  and  pos- 
session are  incongruous;  the  possession  did  not  '*  accompany  and 
follow"  the  property. 
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The  declaration,  in  the  bill  of  sale,  that  Marsh  was  to  keep 
poeaeasion  for  a  limited  time  imports  no  more  than  would  be 
implied  by  the  fact  that  he  did  so  keep  the  poaaession  without 
any  snch  stipulation.  If  the  bill  of  sale  had  been  silent  about 
the  possession,  the  fact  that  Marsh  had  retained  it  after  the  sale 
would  necessarily  imply  that  he  was  permitted  to  do  so  by  Hund- 
ley's assent,  either  express  or  tacit;  and  it  is  this  that  would 
have  rendered  the  sale  fraudulent  in  law.  The  disclosure  in 
the  bill  of  sale,  of  Hundley's  assent  to  the  possession  of  Marsh, 
can  haye  no  other  effect,  unless  the  same  bill  of  sale  shows  also 
a  sufficient  reason  for  it;  that  is,  that  the  possession  was  con- 
sistent with  the  titie,  or,  in  other  words,  that  the  absolute  and 
perfect  title  had  not  vested  by  the  sale  in  Hundley. 

Whenever  the  whole  title  is  absolutely  sold,  the  property  must 
be  transplanted.  It  must  take  root  in  a  new  soil.  Its  vendor 
can  not  longer  enjoy  its  use,  without  insecurity  to  the  vendee. 
This  we  believe  to  be  the  sound  doctrine,  and  the  only  one 
which  will  effectuate  the  policy  of  the  law. 

Such  a  doctrine  may  sometimes  operate  harshly  and  injuri- 
ously, and  contraxy  to  its  true  aim.  But  this  is  an  unavoidable 
consequence  of  its  generality,  and  is  no  evidence  of  its  injustice 
In  the  abstract.  Similar  consequences  must  occasionally  result 
from  the  application  of  every  general  rule  or  principle,  even 
the  most  perfect  and  just.  The  general  rule  of  law  which  we 
have  felt  compelled  to  apply  to  this  case,  has  been  deemed  wise 
and  wholesome.  Its  preventive  efficacy  has  been  extensive  and 
salutary.  It  is  designed  as  an  expedient  for  checking  and  em- 
barrassing fraud.  It  can  not  injure  the  innocent,  if  they  exer- 
cise proper  care  and  prudence.  Its  natural  tendency  is  to  act 
on  the  guilty.  It  is  better  that  some  cases  of  individual  hard- 
ship should  be  suffered,  in  consequence  of  its  unrelenting  and 
universal  operation,  than  that  by  relaxing  it,  or  endeavoring  to 
accommodate  it  to  circumstances,  its  design  should  be  eluded 
and  itself  be  made  the  sport  of  artifice  and  collusion. 

The  contract  in  this  case  exhibits  no  badge  of  fraudulent  in- 
tent by  Hundley.  His  purchase  may  have  been  perfectly  fair; 
but  it  must  stand  or  faU,  not  according  to  its  moral  aspect,  but 
its  legal  character.  Its  legal  invalidity  may  furnish  a  peculiarly 
striking  example  of  the  inflexibility  of  a  general  rule  of  law  es- 
tablished to  prevent  fraud,  of  the  great  importance  attached  to 
the  efficacy  of  the  rule,  and  the  eminent  advantages  which  are 
expected  to  flow  from  its  enforcement.  If  the  purchaser  of 
the  absolute  titie  permit  the  property  still  to  remain  in  the  pos- 
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Bession  and  use  of  the  Tendor^  it  would  be  more  just  thai  such  a 
negligent  or  confiding  vendee  should  lose  it  than  that  a  subse- 
quent bona  fide  purchaser,  of  the  same  vendor,  should  be  de- 
prived of  it.  If  it  be  not  convenient  to  take  possession  of  the 
property,  the  sale  should  be  conditional  or  be  postponed;  other- 
wise the  purchaser  elects  to  risk  the  consequences  of  his  temerity 
or  confidence.  We  therefore  see  no  escape  from  the  conclu- 
sion that  the  sale  to  Hundley  is  void,  if  Webb  was  a  bona  fide 
mortgagee  for  a  valuable  consideration. 

It  is  objected,  by  the  counsel  for  Hundley,  that  Webb's  mort- 
gage is  void,  in  contemplation  of  law,  because  he  did  not  take 
possession  of  the  slaves,  but  permitted  Ifarsh  to  keep  the  pos- 
session. This  objection  is  not  well  founded.  The  whole  rea- 
son of  the  law,  and  decided  preponderance  of  its  authorities, 
sanction  a  possession  by  the  mortgagor.  A  mortgage  is  but  a 
conditional  sale.  Possession  by  the  mortgagor  is  not  per  se 
fraudulent.  There  are  some  modem  cases  in  England,  which 
tend  to  countenance  the  opposite  conclusion.  But  we  can  not 
avoid  the  belief  that  these  cases  have  resulted  from  con- 
founding the  statutes  of  the  13  and  14  Elizabeth,  against 
fraudulent  sales  and  conveyances,  with  the  bankrupt  act  of 
25  Jac.  1,  which  subjects  to  the  assignees  goods  in  possession  of 
the  bankrupt  by  the  permission  of  the  owner.  If,  however,  we 
are  mistaken  in  this,  we  are  still  well  satisfied  that  it  is  firm- 
ly settled  by  reason  and  authority  here,  that  possession  by  a 
mortgagor  is  not  fraud  in  law.  Webb  was  the  creditor  of  Marsh. 
He  took  the  mortgage  to  secure  his  debt.  If  the  facts  were 
material,  it  might  be  shown,  from  the  answer  of  Hundley,  that 
Marsh  was  in  possession  of  Wesley  at  the  date  of  the  mortgage. 
We  therefore  consider  Webb  as  standing  in  such  an  attitude 
as  to  take  advantage  of  the  possession  by  Marsh,  after  his  un- 
conditional bill  of  sale  to  Hundley.  This  constructive  doctrine 
of  fraud  does  not,  as  has  been  frequently  decided  by  this  court, 
apply  to  sales  under  process  of  law:  See,  also.  Cole  v.  Davis, 
Ld.  Baym.  724;  BiuskneU  v.  Boiston,  Prac.  in  Ch.;  Waters  v.  M> 
Clenan,  4  Dall.  108. 

The  consequence  of  the  foregoing  view  is,  that  there  is  no 
error  in  the  principle  of  the  decree  against  Hundley;  but  the 
decree  is  erroneous  on  other  grounds: 

1.  The  representatives,  personal  or  legal,  of  the  mortgagor 
should  have  been  made  parties.  It  is  not  alleged  that  there 
were  neither  heirs  nor  personal  representatives;  and  we  do  not 
feel  authorized  to  indulge  the  presumption  that  there  were  none. 
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There  Bhoiild  not  be  a  decree  against  the  alienee  of  the  mort- 
gagor, without  making  the  latter,  if  alive,  or  his  administrator 
or  execntor,  or  heirs,  if  he  be  dead,  a  party.  This  suit  was  not 
roTived  against  any  representative  of  Marsh.  And,  although  if 
there  had  been  a  proper  revivor,  this  court  would  not,  on  the 
application  of  Hundley  alone,  reverse  the  decree  for  errors, 
merely  to  the  prejudice  of  others,  not  parties  to  the  writ  of  error, 
nevertheless,  for  defect  of  parties,  this  decree  should  be  set 
aside. 

2.  It  was  error  to  decree  against  Hundley  accruing  interest, 
after  the  decree  on  the  value  of  the  slave.  He  owed  no  debt  to 
Webb,  which,  by  operation  of  law,  carried  interest.  His  ut- 
most liability  was  for  the  value  of  the  slave,  and  interest  upon 
it  to  the  time  of  assessment  in  damages. 

For  these  errors  the  decree  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  conformably  to  this  opinion. 

RjETBHTIOlf  OP  POSBBSBXOK  BT  YVSDOU  OB  MOBTGAGOB:    Bi8BeU  V.    Hop- 

kau,  15  Am.  Dea  263;  FUtchery.  Howard,  16 Id.  686;  Moan  v.  Hawks,  Id. 
725;  Cobum  v.  Pickering,  14  Id.  383,  and  note;  Martiin  v.  Maihioi,  17  Id. 
403;  OloMKOck  ▼.  BaUon,  18  Id.  703,  and  note. 

RxTAomio  PosBEBSiON  OP  Chattbls  Sold  ov  ExiODnoir:  Boardman  v. 
Koder,  15  Am.  Deo.  671. 
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£8  J.  J.  MAMHtTJ..  668.] 

GoanucrrB  op  Idiots  akd  Luhatics  abb  Von>,  after  o£Soe  fonnd. 

CoiaaTTXB  OP  a  Luitatic  can  not  bind  him  by  conjbract 

Out  QfP  THB  LuKATic's  EflTTATB,  committee  sbonld  provide  for  naoeHsry 

medical  aid  for  the  Innatio's  wife. 
Fob  NidsSABm  FuBsnaHBD  Lukatic's  Wipe,  he  is  liable. 

Assuicpsrr.     The  opinion  states  the  cas^ 

Andenon  and  Kincaid,  for  the  plaintiff. 

MarshaU,  contra. 

By  Coxxrt,  Bucsneb,  J.  This  was  an  action  of  assumpsit, 
in  which  the  defendants  in  error,  as  physicians  and  surgeons, 
practicing  in  partnership,  under  the  name  and  style  of  McDow- 
ell, Moore,  and  Caldwell,  claimed  from  the  plaintiff  in  error 
compensation  for  surgical  operations  performed  on  his  wife,  and 
for  medicines,  care,  and  attention  furnished  to  her  at  his  in- 
stance and  request,  for  which,  upon  trial  had  upon  the  plea  of 
non-assumpsit,  they  recovered  one  hundred  and  twenty-five 
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dollars,  and  costs,  to  reverse  whicb  the  defendants  in  error 
prosecute  this  writ  of  error. 

Pearl,  by  his  committee,  filed  another  plea  to  the  declaration, 
averriog  that  at  the  time  of  the  supposed  assumpsit  he  was  a 
lunatic,  so  found  before  that  time  by  a  regular  inquisition  of 
record,  in  the  Lincoln  circuit  court,  and  that  he  still  continued 
to  be  a  lunatic.  To  this,  McDowell,  etc.,  replied  that  the  serv- 
ices set  forth  in  the  declaration  were  rendered  at  the  request  of 
the  patient  (Pearl's  wife),  and  with  the  knowledge  and  assent 
of  Henry  Owslej,  who  managed  the  business  of  said  PearL 
A  demurrer  to  this  replication  was  overruled  by  the  circuit 
court.  The  only  error  assigned,  questions  the  correctness  of 
that  opinion.  Upon  the  demurrer,  the  sufficiency  of  the  plea 
as  a  bar  to  the  action  was  properly  the  subject  of  decision. 

The  law  as  to  the  propriety  of  permitting  a  person  to  avoid 
a  contract  by  the  plea  of  non  compos  mentis  was  for  many  years, 
according  to  the  English  decisions,  not  fully  settled.  Black* 
stone,  in  speaking  of  this  subject,  second  volume  of  his  Com- 
mentaries, p.  291,  says:  "  In  the  time  of  Edward  I.,  non  compos 
was  a  sufficient  plea  to  avoid  a  man's  own  bond."  At  a  later 
period,  a  different  course  of  decision  seems  to  have  prevailed, 
to  which  the  same  author  refers,  and  adds:  **  From  these  loose 
authorities,  which  Fitzherbert  does  not  scruple  to  reject  as  con- 
trary to  reason,  the  maxim  that  a  man  shall  not  stultify  him- 
self, hath  been  handed  down  as  settled  law,  though  later 
opinions,  feeling  the  inconvenience  of  the  rule,  have  in  many 
points  endeavored  to  restrain  it." 

In  the  case  of  Yates  v.  Boen,  2  Stra.  1104,  in  debt  upon  arti- 
cles, the  defendant  pleaded  *'  non  est  factum"  and  was  permitted 
to  give  lunacy  in  evidence,  and  the  plaintiff  suffered  a  nonsuit. 
The  same  doctrine  is  laid  down  in  Ohitty  as  applicable  to  the 
action  of  assumpsit.^  Lunacy  may  be  given  in  evidence  under 
the  general  issue,  or  it  may  be  pleaded:  See  1  vol.,  470, 474.  In 
8  Bac.  Abr.  539,  after  having  laid  dowii  the  ancient  doctrine 
that  no  man  is  allowed  to  stultify  himself,  he  says:  "  Yet  it 
seems  that,  even  at  law,  the  contracts  of  idiots  and  lunatics 
after  office  found  and  the  party  legally  committed,  are  void, 
and  must  be  at  the  peril  of  him  who  deals  with  such  a  one." 

A  lunatic  has  no  capacity  to  contract  so  long  as  his  lunacy 
continues.  The  plea,  therefore,  if  true,  was  a  bar  to  the  action, 
unless  the  matter  relied  upon  in  the  replication  made  that  valid 
which  would  otherwise  have  been  invalid.  We  are  clearly  ol 
opinion  that  it  can  not  have  such  an  effect. 
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Tbe  aTorment  that  the  services  were  rendered  with  the  assent 
of  Owsley,  who  managed  the  business  of  Pearl,  could  not  be 
regarded.  His  person  and  property  had  been  committed  to  a 
committee  in  the  mode  prescribed  by  the  statute.  Whether 
Owsley  was  his  committee  is  not  shown,  nor  is  it  important  to 
inquire,  as  even  his  committee  could  have  no  right  to  bind  him 
by  contract.  Had  he  thought  proper  to  have  procured  the 
services  of  a  surgeon  for  the  cure  of  the  lunatic's  wife,  the 
chancellor,  in  the  settlement  of  his  accounts,  might  perhaps 
have  regarded  it,  and  made  an  allowance  for  it  or  not,  or  in- 
creased the  compensation  for  his  trouble,  as  might  seem  to  be 
proper  under  the  circumstances  of  the  case.  It  is  not  neces- 
saxy,  however,  to  determine  that  point.  It  is  very  clear  that 
the  assent  of  Owsley  can  have  no  effect.  It  is  not  alleged  that 
he  gave  the  assent  as  agent  of  Pearl,  nor  could  such  an  aver- 
ment have  been  sustained,  for  a  lunatic  is  no  more  capable  of 
constituting  an  agent  than  of  binding  himself  by  contract. 

It  remains,  then,  to  be  considered,  whether  the  request  of 
the  wife  can  change  the  aspect  of  a  case.  As  a  general  rule,  a 
wife  can  not  bind  the  husband  by  her  contract.  For  neces- 
saries furnished  to  her,  he  is  bound  upon  his  implied  contract  to 
provide  them  for  her  during  cohabitation,  but  for  nothing  else. 
We  do  not  intend  to  say  that  under  this  rule  a  husband  may 
not  be  bound  for  medical  or  surgical  aid  furnished  to  his  wife, 
if  necessaiy.  The  law  is  well  settled  that  upon  a  proper  case 
made  out,  he  would  be  bound  for  such  services.  The  decision 
in  the  case  of  Harris  v.  Lee,  1  P.  Wms.  182,*  may  be  considered 
as  applicable.  But  the  replication  contains  no  averment  that 
the  services  rendered  were  necessaiy.  The  surgical  operation 
peiformed,  and  the  medicines  administered,  may  have  been  un- 
necessaxy,  and  even  injurious.  Without  proof  satisfactory  to 
the  juiy  that  they  were  necessaiy,  no  recovery  can,  in  such 
case,  be  legally  effected. 

Upon  a  plea  of  infancy  to  an  action  of  assumpsit,  if  the  de- 
mand be  for  necessaries  furnished,  it  should  be  so  averred  in 
the  replication:  See  Clswes  v.  Brooker,  2  Stra.  1101.'  Had  such 
an  averment  been  made  in  this  case,  and  the  alleged  lunacy 
should  be  considered  as  not  vaiying  the  principle,  it  would 
have  been  the  duty  of  the  jury  to  have  decided  the  case  regard- 
ing all  the  ciroumstances  which,  under  the  proof,  would  be  ap- 
plicable.   The  views  taken  of  the  replication  show  that  the  de* 
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mnrrer  to  it  should  have  been  sustained.  But  as  the  defendants 
in  em>r  must  have  leave  to  amend,  should  they  apply  for  it 
when  the  case  is  returned  to  the  circuit  court,  it  is  considered 
as  proper  to  determine  whether  the  doctrine  as  to  the  liability 
of  a  husband  for  necessaries  furnished  to  his  wife  be  applicable 
to  a  case  like  this.  That  the  committee  of  such  a  person  ought, 
at  least  as  far  as  the  profits  of  the  estate  would  justify  it,  to 
engage  medical  or  suigical  aid  for  the  wife,  if  necessary,  can 
not  be  doubted. 

The  statute  of  Virginia  of  1786,  upon  the  subject  of  the  ens- 
tody  of  lunatics,  and  the  preservation  of  their  estates,  provides 
**  that  they  and  their  household  shall  live  and  be  maintained 
competently  with  the  profits  of  the  same."  The  statute  of  this 
state  of  1793,  declares  that  a  lunatic  and  his  family  shall  be 
supported  out  of  his  estate,  if  it  be  sufficient.  But  suppose 
that  the  committee  of  the  lunatic  should  fail  to  procure  for  the 
wife  medical  or  surgical  aid,  which  might  be  indispensably 
necessary,  or  that  the  profits  of  the  estate  then  in  the  hands  of 
the  committee  would  not  justify  it,  shall  the  wife,  laboring 
under  disease,  die  without  aid,  or  depend  upon  the  charity  of 
the  world,  although  he  may  have  a  competent  estate  for  the 
support  of  himself  and  family?  Reason  and  humanity  alike 
forbid  it. 

We  are  aware  that  there  may  seem  to  be  an  absurdity  in  sup- 
posing that  a  jury  would  be  justified  to  find  the  implied  con- 
sent of  the  husband,  whose  express  contracts  are  void,  because 
he  has  no  capacity  to  consent.  We  think,  however,  that  such 
reasoning  would  be  rather  specious  than  solid.  A  lunatic  is 
not  permitted  to  bind  himself  by  contract,  because  incapable 
of  forming  an  opinion  with  respect  to  the  propriety  of  such 
contract.  If  left  to  himself  he  would  soon  be  stripped  of  his 
property  by  the  artifice  and  cupidity  of  dishonest  men  under 
the  pretense  of  fair  contracts.  Hence,  the  compassion  with 
which  the  law  regards  his  infirmities,  and  watches  over  his 
property.  But  the  law  implies  no  promise  which  is  not  reason- 
able and  just.  There  is,  then,  no  danger  to  be  apprehended 
by  rendering  him  responsible  for  such  a  demand,  upon  a  proper 
case  made  out,  although  he  can  give  no  express  consent,  yet, 
for  necessaries  furnished  to  him,  the  law  presumes  his  consent, 
and  he  is  bound:  See  Madd.  Gh.  687,  and  authorities  there 
cited. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
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cause  remanded  for  further  proceedings  to  be  had,  not  incon- 
Biatent  with  this  opinion. 

CasmtAcn  bt  Lvsakb  PxBaoire.— ^m'<  Hetrt  ▼.  Le^s  Eafrs,  and  note,  17 
Am.  Dee.  731,  refamng  to  previons  note  and  decJaiona  appearing  in  this 
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[4  J.  J.  ICaxsball,  83.] 
Om  OF  SxvKBAL  Jonnr  Obuoxbs  may  make  sach  arrangement  with  the 

prineipal  debtor,  without  the  consent  of  the  co-obligees,  as  will  releaae 

the  surety. 
On  Joorr  Obuoxs  hat  Rw.»ahk  the  debt. 
Co-OBLSona,  Likx  Pabthibs,  are  in  general  boond  by  the  acts  of  one  another. 

Bnx  in  equity.     The  opinion  states  the  case. 

GriUenden^  for  the  appellants. 

By  Court,  TJhdsewood,  J.  Patton  and  Sharp  filed  their  bill 
in  the  circuit  court  against  Clark  and  others,  to  subject  certain 
debts  due  to  Clark,  who  was  a  non-resident,  by  persons  within 
the  jurisdiction  of  the  court,  to  the  payment  of  an  obligation, 
which  they,  as  commissioners  for  the  Christian  bank,  held  on 
Charles  Caldwell,  and  the  appellant,  Clark. 

Clark  answered,  making  his  answer  a  cross-bill,  and  insisted 
that  he  was  only  surety  for  Caldwell;  that  an  arrangement  had 
been  made  with  Caldwell,  whereby  indulgence  had  been  ex- 
tended to  his  injury,  without  his  knowledge  or  consent,  in  con- 
sequence whereof  he  claimed  to  be  discharged  in  equity  from 
further  liability  on  the  obligation. 

The  arrangement  was  of  such  a  character  as  would  release 
Clark  in  equity,  provided  he  was  only  the  surety,  if  Patton,  who 
made  the  arrangement  without  Sharp's  knowledge,  bad  compe- 
tSDt  power  to  make  it,  and  to  bind  Sharp  by  it.  We  are  of 
opinion  that  any  one  of  two  or  more  joint  obligees,  by  an  ar- 
rangement with  the  principal  debtor  to  the  prejudice  of  the 
sorety,  without  his  consent,  may  effect  a  release  of  the  surety  in 
equity  without  consulting  his  co-obligees.  Any  one  of  the 
obligees  may  receiye  the  money  due  on  the  note  or  obligation. 
Any  one  of  the  obligees  may  release  the  debt.  Co-obligees 
occupy  the  altitude  of  partners,  and  all  are,  in  general,  bound 
hy  the  acts  of  any  one. 

The  arrangement  made  by  Patton  with  Caldwell  is  obligatory, 
and  if  Clark  was  merely  the  surety,  he  is  discharged.     Clark  de- 
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pends  on  the  answer  of  the  complainants  to  his  cross-bill,  to 
establish  the  fact  of  his  suretyship.  He  charges  the  fact  posi- 
tivelv 

In  answer  to  the  allegation,  they  say:  "  These  complainanta 
have  always  regarded  said  Clark  as  a  principal  obligor  in  said 
note,  said  note  haTing  been  given  to  secure  a  debt  to  said  bank; 
that  they  believed  said  Clark  and  Caldwell  were  both  bound, 
for,  whether  said  Clark  received  any  of  the  consideration  of  the 
original  note,  that  the  note  in  the  bill  named  was  given  to  theee 
complainants  to  secure,  they  of  their  own  knowledge  do  not 
know." 

Patton  and  Sharp  were  called  on  to  state  whether  Clark  was 
surety  or  not.  As  obligees,  they  must  be  presumed  to  know 
the  attitude  of  the  obligors,  with  whom  they  contracted.  It  is 
a  legal  inference  that  they  could,  in  a  direct  response  to  th« 
allegation,  admit  or  deny  that  Clark  was  surety.  Now  they 
have  not  denied  it,  but  they  undertake  to  escape  a  direct  admis- 
sion of  it.  They  say  **  they  have  always  regarded  said  Clark  as 
a  principal."  The  question  is  not  how  they  were  disposed  to 
regard  him,  but  how  the  law  regarded  him.  Doubtless  it  was 
their  interest  to  regard  him  as  a  principal,  especially  if  any  ar- 
rangement had  been  made  which  would  have  released  him,  were 
he  only  a  surety. 

The  answer  discloses  the  fact  that  the  obligation  held  by  Pat- 
ton  and  Sharp  was  executed,  in  consideration  of  a  note  held  by 
the  corporation,  to  close  the  concerns  of  which  the  complain- 
ants were  commissioners;  and  they  say:  "  Whether  Clark  re- 
ceived any  of  the  consideration  of  the  original  note  (meaning, 
we  presume,  the  money  arising  from  its  discount),  they,  of  iheir 
own  knowledge,  do  not  know." 

This  is  another  matter  which  the  law  presumes  they  might 
know,  and  which,  we  think,  they  were  bound  to  know.  They, 
as  commissioners,  held  the  books  of  the  corporation,  and  the 
checks  upon  it  for  money.  The  transactions  of  the  corporation 
were  open  to  their  inspection.  They  do  not  say  that  they  have 
no  knowledge  whatever  as  to  the  attitude  of  Clark,  in  relation 
to  the  original  note  held  by  the  bank;  but  they  place  it  upon 
their  personal  knowledge  whether  he  received  any  of  the  money 
or  not.  The  inference  from  their  answer  is,  that  they  were  not 
entirely  destitute  of  all  knowledge,  but  that  they  were  not  per- 
sonal witnesses  of  the  fact.  The  books  and  papers  of  the  bank 
may^have  informed  them  that  Clark  was  surety  only,  and  that 
Caldwell  got  aU  the  money.     This  may  be  perfectly  known  to 


Jane,  1830.]  Stevens  v.  Sdoth.  205 

tbem;  but  as  they  were  not  present  at  the  time  Oaldwell  re- 
ceiTed  the  money  from  the  cashier,  they  allege  that  they  had  no 
penonal  knowledge,  and,  therefore,  were  not  bound  to  admit 
the  allegation  in  direct  terms.  The  answer  offers  no  reason  for 
failing  to  state  their  information  derived  from  the  books  and 
papers  of  the  bank.  Such  information,  in  a  case  like  this, 
would  be  eqnal  to  personal  knowledge.  It  was  their  duty  to 
have  made  th e  ezamiDation,  and  communicated  the  result.  Their 
failure  to  state  the  result  when  it  is  obvious,  from  their  answer, 
that  they  were  not  altogether  uninformed,  and  when  the  source 
of  correct  information  was  in  their  power,  irresistibly  leads  to 
the  conclusion  that  the  fact  was  as  stated  by  Olark. 

And  hence  we  consider  the  answer  as  evasiTe,  and  equal  to 
an  admission  of  the  fact  that  Clark  was  surety  only.  He  is  con- 
sequently released  by  the  arrangement  made  with  Oaldwell. 

Wherefore,  the  decree  is  reversed,  with  costs,  and  the  cause 
remanded  with  directions  to  dismiss  the  bill. 


Stevens  v.  Smith. 

[4J.J.KAanuxx.64.3 

Xo  Dowia  m  Bzchaitoxd  Lands. 

DowBR  Exisis  WHEBS  HvsBAND  IS  SxiSED  in  law. 

To  SB  TvnAUT  BT  CouBTESY,  wifo  mnst  be  aeiaed  m  deed. 

Nbtheb  thx  Wits  ov  Fbore  to  Uses,  nor  wife  of  cestui  que  ifM,  wm  en- 
titled to  dower  in  the  land  ao  held,  prior  to  the  statate  of  nsee. 

No  Dowkb  ov  Tbust  Estatb  at  common  law.  By  act  of  1796,  hnaband  or 
wife  of  cestui  que  iruat  or  cestui  que  u$e  became  entitled  to  dower  or 
coorte^. 

Or  Lakds  to  WmcB  a  Husbakd  had  a  Rzoht  in  Equiit  to  conveyanoa 
of  the  f ee-nmple,  the  wife  is  entitled  to  dower. 

Uroo>'ditional  Bom)  vob  Convetancx  of  title  to  land,  entitles  the  wife  of 
the  vendee  to  dower  in  the  land. 

Vcidob^s  Lixn  vob  tbb  Pubchasx-uoniy,  in  snch  case,  will  not  entitle  his 
wife  to  dower. 

Bill  for  an  assignment  of  dower.    The  opinion  states  the  case. 
John  TrirnbU^  for  the  plaintiff. 
WaU^  conira, 

Bj  Court,  TTndebwooi),  J.  In  1805,  Joseph  K.  Glenn,  then 
unmarried,  executed  an  obligation  to  Smith  for  the  con- 
veyance of  sixty  acres  of  land.  Afterward,  to  wit,  in  No- 
▼ember,  1807,  Glenn  conveyed  the  land  to  Smith.  Preyious 
to  the  date  of  the  conveyance,  and   Bubsequent  to  the  obli- 
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gation,  Glenn  married  Mary,  the  wife,  at  present,  of  Stevens, 
she  haying,  since  the  death  of  Glenn,  married  Stevens.  Said 
Mary  did  not  unite  with  her  former  husband,  Glenn,  in  the 
execution  of  the  deed  to  Smith.  Since  Glenn's  death,  Stevens 
and  wife  have  filed  their  bill  against  Smith,  praying  for  an 
assignment  of  dower  in  the  sixty  acres  of  land,  and  the  only 
question  presented  by  the  record  is  the  validity  of  Mrs. 
Stevens'  claim  to  dower,  in  virtue  of  her  former  marriage 
with  Glenn.  By  the  common  law,  three  things  were  neceeeary 
to  vest  in  a  woman  a  right  of  dower:  1.  That  her  husband,  at 
some  time  during  the  existence  of  the  coverture,  should  have 
been  seised  of  the  lands  in  which  dower  is  claimed,  either  in 
fee-simple  or  fee-tail;  2.  Marriage;  and,  3.  The  death  of  the 
husband  leaving  the  vnfe.  There  are,  nevertheless,  exceptions 
to  these  general  propositions.  A  woman,  for  example,  shall 
not  be  endowed  both  of  land  given  in  exchange,  and  of  the  land 
taken  in  exchange,  and  yet  the  husband  was  seised  of  both:  1 
Inst.  31,  b. 

According  to  the  facts  in  the  present  case,  Glenn  had  an  ac- 
tual seisin  of  the  land  conveyed  to  Smith,  prior  to  his  marriage 
with  Mrs.  Stevens.  The  possession,  in  fact,  of  the  sixty  acres 
was  transferred  to  Smith  before  the  marriage,  and  never,  during 
the  existence  of  the  coverture,  did  Glenn  have  actual  posses- 
sion of  the  sixty  acres.  Before  the  conveyance  executed,  in 
1807,  and  subsequent  to  the  execution  of  the  bond  for  a  title, 
in  1805,  Glenn  was  legally  seised  in  fee  of  the  land,  and  while 
thus  seised  the  marriage  took  place;  but  notwithstanding  such 
seisin,  it  is  manifest  that  he  had  no  beneficial  possession.  By 
the  contract  with  Smith,  and  the  delivery  of  the  possession  to 
him  for  his  use  and  benefit,  Glenn  divested  himself  for  the  use 
and  enjoyment  of  the  land,  and  transferred  it  to  Smith.  Ac- 
cording to  Coke,  1  Inst.  31,  a  woman  shall  be  endowed  where 
the  husband  is  seised  in  law,  as  well  as  where  the  seisin  is  in 
deed,  or  a  natural  seisin,  or,  in  other  words,  where  the  husband 
is  in  actual  possession,  holding  a  fee-simple  title.  But  a  man 
can  not  become  tenant  by  the  courtesy,  unless  the  wife  be 
seised  in  deed.  It  is  not  material  to  dwell  on  the  reason  for 
the  difference.  As,  then,  Glenn  was  seised  in  law  of  an  estate 
in  fee-simple,  in  the  sixty  acres,  when  the  marriage  existed,  it 
conclusively  follows  that  Mrs.  Stevens  is  entitled  to  dowei 
therein,  unless  the  contract  between  Glenn  and  Smith,  of  1805, 
and  the  delivery  of  the  actual  possession  of  the  land  to  the  lat* . 
ter,  so  operate  as  to  destroy  the  right  of  Mrs.  Stevens. 
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In  the  case  of  Winn,  etc.,  y,  EUioi*8  vjidow,  etc,,  Hardin,  482, 
it  is  said  **  that  before  the  statute  of  27  Heniy  Vlll.,  commonly 
called  the  statute  of  uses,  the  wife  of  the  f eofee  to  uses  was  not 
to  be  endowed  of  the  estate  so  held  in  confidence  to  the  use  of 
another,  because  th^  husband  had  no  beneficial  interest;  and 
the  wife  of  the  cestui  que  tiae  was  not  to  be  endowed,  because 
there  was  no  trusfc  or  benefit  declared  for  her  in  the  original 
grant."  **  The  effect  of  the  statute  of  uses  was  to  convert  the 
interest  of  the  cestui  que  use  into  a  legal  instead  of  an  equitable 
ownership;  and  all  the  legal  consequences  of  estate,  dower 
among  the  rest,  at  once  attached."  Thus  the  marital  rights 
of  women,  bj  the  operation  of  this  statute  of  Heniy  Ylll., 
were  so  enlarged  as  to  entitle  them  to  dower  in  estates  conveyed 
for  uses.  How  this  statute  was  evaded  by  the  scruples  of  the 
common  law  judges,  notwithstanding  the  comprehensive  terms 
used,  and  how  trusts  followed  uses,  are  matters  explained  by 
Blackstone  in  his  vol.  2,  p.  835. 

The  doctrine  in  relation  to  dower  in  trust  estates,  at  the  com- 
mon law,  is  well  settled  by  numerous  adjudications.  A  woman 
could  not  be  endowed  of  a  trust  estate.  See  the  English 
authorities  in  note  183,  on  1  Inst.;  see,  also,  the  case  of 
Chdbume  t.  Henderson,  3  Hen.  &  Munf.  322,  and  likewise  the 
case  of  Bailey  and  vnfe  y.  Duncan's  Representatives,  etcl,  4  Mon. 
261,  as  well  as  that  of  Winn,  etc,,  v.  Elliotts  Widow,  already 
referred  to.  To  impart  to  trust  estates  a  dowable  quality  was 
an  object  of  the  Virginia  legislature  as  early  as  1785.  In  1796 
our  legislature  re-enacted  the  provisions  of  our  parent  stato  on 
this  subject:  See  14th  section  of  the  act,  1  Dig.  316. 

Thus  the  provisions  of  these  statutes  have  changed  the  law 
of  dower,  in  respect  to  trust  estates.  But  it  is  important  to 
notice,  that  these  statutes  do  not  give  the  wife  of  the  trustee  a 
right  of  dower  in  the  trust  estate.  It  is  the  husband  or  wife  of 
the  cestui  que  use,  or  cestui  qui  tru^  alone,  who  by  virtue  of  the 
statute  shall  have  and  hold  courtesy  or  dower  in  the  use  or  trust 
estate.  These  acts  of  Virginia  and  Kentucky  place  the  wives 
of  cestui  que  trvst  upon  the  same  footing,  in  respect  to  dower, 
which  the  statute  of  27  Henry  VIII.  effected  in  relation  to 
uses.  In  the  case  of  Winn,  etc.,  v.  Elliot's  Widow,  etc.,  the  court 
left  the  question  open,  whether  a  wife  was  entitled  to  dower  in 
an  inchoate  estate,  not  reduced  to  a  legal  one  during  the  co- 
verture. This  question  fairly  presented  itself  in  the  case  of 
BaHey  and  Wife  v.  Duncan's  BepreserUatives,  and  was  settled  in 
favor  of  the  wife's  right. 
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The  court  use  this  language:  "  In  deciding  upon  the  question 
under  consideration,  the  main  and  only  inquiry  for  the  court  is, 
to  ascertain  whether  or  not  it  was  intended  by  the  makers  of 
the  act  (to  wit,  that  of  1797)  to  authorize  a  wife  to  reooTer 
dower  in  lands  to  which  the  husband  had,  ^t  his  death,  an  in- 
disputable right  in  equity  to  a  conveyance  of  the  fee-simple  es- 
tate, though  the  right  be  derived  under  an  executory  contract 
for  the  title,  and  not  resulting  from  an  use  or  trust,  ezpreeslj 
declared  by  the  deed.  With  respect  to  trusts  of  the  latter  sort, 
the  provisions  of  the  act  are  too  explicit  in  favor  of  the  wife's 
right  to  admit  a  difference  of  opinion;  and  if  we  advert,  as  we 
should  do,  to  the  old  law  as  it  stood  at  the  passage  of  the  act, 
the  mischief  which  must  have  actuated  the  legislature  in  making 
the  change,  and  the  remedy  which  the  act  has  provided,  we  ap- 
prehend but  little  doubt  will  be  entertained  as  to  the  propriety 
of  giving  such  construction  to  the  act  as  will  embrace  all  trusts, 
whether  expressly  declared  by  deed,  or  resulting  from  executory 
contracts  by  construction  of  courts  of  equity." 

An  application  of  this  doctrine  would  give  the  wife  of  Smith, 
if  he  had  one,  and  if  he  had  died  between  the  date  of  his  title 
bond,  in  1805,  anci  his  deed  in  1807,  a  right  to  dower  in  the 
sixty  acres  of  land.  Glenn's  obligation  was  for  an  unconditional 
conveyance  of  the  title.  He  was  bound  by  the  terms  of  the 
obligation  to  make  the  conveyance  presently.  In  equity,  there- 
fore, he  was  the  trustee,  and  the  mere  title  holder  for  Smith's 
use.  Smith's  wife  was  entitled  to  dower,  under  the  statute,  in 
this  trust  estate,  resulting  from  the  executory  contract.  The 
same  principles  which  convert  the  estate  into  a  trust,  so  tiiat 
the  statute  operates  upon  it  in  favor  of  Smith's  wife,  brings  the 
case  within  the  influence  of  those  doctrines  of  the  law  which 
exclude  the  right  of  the  trustee's  wife  to  demand  dower.  Here, 
then,  before  Mrs.  Stevens'  intermarriage  with  Glenn,  he  had, 
by  a  contract  entered  into  upon  ample  aud  valuable  considera- 
tion, become  in  equity  the  trustee  and  legal  title  holder  for 
Smith's  use,  and  thereby  placed  himself  in  a  situation  in  which 
the  property,  so  held  by  him  in  trust,  could  not  thereafter  be 
incumbered  by  the  dower  claim  of  any  woman  he  might  marry. 
For,  as  already  remarked,  the  law  excluding  the  dower  claims 
of  the  wives  of  mere  trustees  was  not  altered  by  the  statute,  so 
as  to  better  their  condition.  The  wives  of  cestui  que  trust  alone 
we^e  benefited  by  the  change. 

It  is  worthy  of  remark  that  the  equity  of  Smith,  founded 
upon  an   executory  contract,  originated  before  Mrs.  Sterena 
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mamed  Glenn.  From  the  face  of  Glenn's  bond  for  a  title,  he 
oDghi  to  liave  made  the  oonTeyanoe  before  his  marriage.  Equitj 
often  considers  that  as  done  which  ought  to  have  been  done. 
Glenn  conld  have  had  no  pretext  for  withholding  the  title, 
unless  it  might  have  been  to  secure  the  payment  of  the  pur- 
chase money.  It  does  not  appear  that  any  lien  on  the  land  for 
thftt  purpose  existed.  If  it  did  appear,  such  a  lien  could  not 
be  regarded  as  a  beneficial  interest,  coupled  with  the  title 
80  as  to  give  Mrs.  Steyens  a  right  of  dower.  It  would  be  no 
more  than  the  attitude  of  a  mortgagee  who  holds  the  title  to 
secure  his  debt,  without  conferring  on  his  wife  a  right  to  dower. 
It  is  laid  down  by  Coke,  1  Inst.  816,  that  *'  a  woman  shall  not  be 
endowed  by  a  seisin  for  an  instant."  This  court,  in  the  case  of 
3Ms  Y.  Siede,  4  Mon.  840,  considering  this  doctrine  with 
great  propriety,  in  our  opinion,  lay  more  stress  upon  the  nature 
of  the  interest  than  upon  the  duration  of  the  seisin. 

Looking  to  the  true  nature  of  the  interests  of  the  respective 
parties  in  the  present  case,  under  all  the  circumstances,  it  seems 
to  be  in  conformity  to  the  principles  of  equity  and  the  adjudged 
cases,  to  regard  the  beneficial  seisin,  which  once  e3dsted  in 
Glenn,  as  avoided  by  his  executory  contract  with  Smith,  and 
the  estate  invested  into  a  trust,  of  which  Glenn's  wife,  now  Mrs. 
Stevens,  can  not  be  endowed,  but  in  which  Smith's  wife,  under 
the  statute,  might  claim  dower.  Had  Mrs.  Stevens  been  the 
wife  of  Glenn  at  any  time  when  he  was  beneficially  seised,  the 
law  and  the  justice  of  the  case  would  have  been  for  her.  As  the 
facts  are,  the  decree  is  affirmed  with  costs. 


Dowia  ni  Ezohavosd  Lahdb:  Com  v.  Tkompmm^  8  Am.  Daa  ML 


BuBEs  EI  UxoB  i;.  Albert, 

[4J.J.llAiaAU.,97.] 

If  Bsnoa  do  vot  Ayplt  PAncENis,  creditor  may  apply  tham. 

Whxbb  ssiTUJUi  DxBTOB  HOB  Cbxditob  Afflbs  the  paynMnt^  eqsilif 
wfll  apply  it  to  a  note  on  which  there  is  no  rarefy,  in  preferenoo  to  ap- 
plying it  to  one  on  which  there  is  rarefy. 

Bnj.  in  equity.    The  opinion  states  the  case.   ' 
Denny,  for  the  plaintifis. 
Crittenden,  contra. 

By  Court,  Buckxeb,  J.    On  the  fifteenth  of  June,  1819,  Thos. 
Lawes  executed  his  note  to  P.  N.  Boss  for  four  hundred  and 
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forty-six  dollars,  due  on  demand,  on  which  a  credit  was  iu- 
dorsed  for  two  hundred  and  twelve  dollars  and  fifty  cents,  as 
paid  on  the  twenty-eighth  of  August,  1819.  On  the  twenty- 
eighth  of  April,  1813,  said  Lawes  and  the  defendant,  Albert,  ex- 
ecuted a  note  to  said  Boss  for  two  hundred  dollars,  upon  which 
a  credit  was  entered  for  sixty-one  dollars,  as  paid  on  the  elerenth 
of  September,  1816,  and  for  the  interest  to  the  eighteenth  of 
June,  1817.  Boss  having  died,  his  wife  administered  on  his  es- 
tate, sued  on  each  note,  and  recovered  judgment,  subject  to  the 
respective  credits.  After  the  judgment  upon  the  two  hundred 
dollar  note  was  recovered,  Lawes  died.  Albert  then  filed  his 
bill  in  chancery,  praying  for  and  obtaining  an  injunction  against 
the  judgment,  upon  the  ground  of  alleged  usury;  and  that  the 
two  hundred  and  twelve  dollars  and  fifty  cents,  credited  on  the 
note  for  four  hundred  and  forty-six  dollars,  ought  to  have  been 
applied  to  the  other  note.  The  administratrix  and  the  infant 
heirs  of  Thomas  Lawes,  deceased  (no  one  having  administered 
on  his  estate),  were  made  defendants.  A  guardian  ad  liiem 
was  appointed  to  defend  for  the  infants,  who  filed  an  answer 
for  them,  saying  that  they  knew  nothing  about  the  matter,  yet 
admitted  the  allegations  of  the  bill,  and  signifying  their  will- 
ingness that  the  credit  of  two  hundred  and  twelve  dollars  and 
fifty  cents  should  be  applied  to  the  judgment  on  the  two  hun- 
dred dollar  note.  The  administratrix  of  Boss  had,  in  the  mean 
time,  intermarried  with  Burks,  who  was  therefore  made  a  de- 
fendant. Burks  and  wife  answered  the  bill,  denying  the  charge 
of  usury,  and  insisting  that  the  credit  had  been  properly  ap- 
plied to  the  large  note.  The  injunction,  on  motion,  was  dis- 
solved, as  to  the  sum  of  eighty-nine  dollars  and  thirty-three 
cents,  with  damages  thereon. 

On  the  final  hearing,  the  circuit  court  entered  a  decree  per- 
petuating the  injunction,  except  as  to  the  sum  for  which  it  had 
been  dissolved,  and  giving  costs  to  Albert,  which  were  ordered 
to  be  set  off  against  so  much  of  the  eighty-nine  dollars  and 
thirty-three  cents.  Albert  appealed,  and  this  court  affirmed  the 
decree  of  the  circuit  court,  declaring  the  proof  adduced  to  be 
too  weak  to  support  the  allegations  of  the  bill,  and  that  there 
was  error  to  his  prejudice.  Burks  and  wife  now  prosecute  this 
writ  of  error  to  reverse  the  decree,  alleging,  as  gronnds  of  re- 
versal, that  the  injunction  was  improperly  perpetuated,  for  the 
amount  named;  that  it  was  improper  to  decree  costs  in  favor  of 
Albert,  and  that  his  bill  should  have  been  dismissed. 

An  attempt  was  made  to  prove,  by  one  witness  only,  the  re- 
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ceipt  of  usoiy  by  Boss.  It  was^  however,  onsnccessful.  The 
witness  did  not  know  either  that  the  note  for  two  hundred  dol- 
lars embraced  any  usurious  interest,  or  that  Boss  had  received 
any  from  Lawes  or  Albert,  on  that  or  any  other  note.  Upon  the 
ground  of  usury,  therefore,  it  was  improper  to  decree  an  in« 
junction  against  any  part  of  the  judgment.  The  other  ground, 
that  the  payment  of  two  hundred  and  twelve  dollars  and  fifty 
cents,  was  improperly  applied,  we  are  of  opinion  can  not  be  sus- 
tained. 

At  the  time  that  payment  was  made.  Boss  and  Lawes  were 
both  alivo.  There  can  be  no  doubt  that,  according  to  well- 
established  doctrine.  Boss  had  a  right  to  apply  the  payment  to 
either  note,  unless  otherwise  directed  by  Lawes:  See  Hayvoard 
V.  Lemax,  1  Vem.  24;  Manning  v.  Westeme,  2  Id.  606;  Bacon  v. 
Brmm,  1  Bibb,  834  [4  Am.  Dec.  640];  BlanJUm  v.  Bice,  5  T.  B. 
Hon.  253,  and  the  authorities  there  cited.  But  in  this  case, 
there  is  not  the  slightest  evidence  that  any  such  directions  were 
given.  The  payment,  indeed,  would  have  been  more  than  suf- 
ficient to  satisfy  the  smallest  note,  and  had  the  parties  intended 
that  it  should  have  been  applied  in  that  way,  the  presumption 
is  that  the  note  would  have  been  taken  in.  If,  however,  there 
had  been  no  directions  given,  nor  no  application  of  the  payment 
to  either  note,  according  to  the  doctrine  settled  in  the  case  of 
iieU,  eCa.,  v.  HoUomd,  6*Cranch,  8,  and  the  above-cited  case  of 
BlamJbon  v.  Bice,  a  court  of  equity  might  properly  direct  it  to  be 
applied  to  the  large  note,  as  the  payment  of  that  was  not  se- 
cured by  surety,  as  the  other  was.  The  injunction  and  bill 
ought,  ttiereforCy  to  have  been  dismissed  in  tola,  with  damages 
and  costs. 

The  decree  of  the  circuit  court  must  be  reversed,  with  costs, 
and  the  cause  remanded,  with  directions  to  enter  a  decree  in 
pursuance  of  this  opinion. 

AnuGASioir  cm  Patubits-— fTanfcer  v.  Comxtd,  14  Am.  Dea  6M. 


Butler  i;.  Scofield. 

[4  J.  J.  MAmniATJi,  189.] 
Udd  ov  Gm  from  a  &ther  to  his  obildran  of  all  the  estate  which  he  owned 
at  the  date  of  the  deed,  "or  shall  own  at  his  death,"  doesnot  pass  money 
oC  which  the  father  died  possessed;   not  even  if  he  was  possessed  of  ths 
money  at  the  date  of  the  deed. 

AssuiKPSiT.     The  opinion  states  the  case. 


212  Butler  v.  Scofield.  [Eentacky, 

j£o  xroe^  for  the  plaintiffs. 
Bichardaon,  conira. 

Bj  Oourty  BoBEBTSON,  0.  J.  The  plaintiff  in  enor,  aa  ad* 
ministratrix  of  the  goods  and  chattels  of  John  Butler,  deoeased, 
sned  the  defendant  in  assumpsit,  on  the  general  issue;  a  ver- 
dict and  judgment  were  rendered  in  favor  of  the  defendant. 
The  plaintiff  proved  that  the  intestate  died  at  the  house  of  the 
defendant,  leaving  money,  which  the  defendant  kept  and  ap- 
plied to  his  own  use.  To  avoid  the  effect  of  this  evidence,  the 
defendant  read  a  deed  from  the  intestate  to  the  wife  of  the  de- 
fendant, and  other  children  of  the  intestate,  giving  to  them  all 
the  estate  which  he  owned  at  the  date  of  the  deed,  or  should 
own  at  his  death.  The  deed  was  dated  some  years  prior  to  his 
death.  The  plaintiff  objected  to  the  deed  as  inadmissible  and 
irrelevant;  but  the  court  overruled  the  objection,  and  the  plaint- 
iff excepted. 

The  deed  could  not  prove  a  gift  of  the  money  to  the  defend- 
ant, or  to  the  children  of  the  grantor.  The  money  was  not  in 
€896  at  the  date  of  the  deed,  nor  was  it  the  natural  fruit  or  off- 
spring of  anything  then  in  being,  and  which  passed  by  the 
deed;  nor,  if  the  intestate  had  been  in  possession  of  the  money 
at  the  date  of  the  deed,  would  it  have  passed  to  the  donees  in 
virtue  of  the  gift.  The  deed  can  not  be  construed  to  embrace 
it;  it  could  pass  as  a  gift  by  delivery  only.  But  the  deed  might 
have  furnished  a  fact  (to  wit,  the  intention  of  the  intestate  to 
give  away  everything  which  he  should  own  at  his  death)  which 
might  have  tended  legitimately  to  fortify  other  facts  conducing 
to  prove  a  gift  and  deliveiy  of  the  money  by  the  intestate  to  the 
defendant,  about  the  time  of  his  death.  And  for  this  purpose 
alone  it  might  have  been  admissible.  But  there  was  no  evidence 
whatever  from  which  the  jury  could  have  inferred  such  a  gift 
and  delivery. 

As  the  utmost  extent  to  which  the  deed  could  have  operated 
as  evidence  was  to  evince  an  intention  to  give,  it  was  ineffectual 
and  impertinent,  because  there  was  not  even  the  slightest  cir- 
cumstance tending  to  prove  an  actual  gift.  Proof  of  a  simple 
intention  to  give  should  not  have  been  allowed,  without  any 
evidence  from  which,  without  the  proof  of  intention  in  the  ab- 
stract, a  gift  could  have  been  in  any  degree  inferred  The  deed 
could,  therefore,  have  had  no  other  effect  than  to  mislead  the 
jury.    Besides,  the  evidence  did  not  justify  the  verdict. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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Potts  v.  Gommonweai/th. 

[4  J.  J.  IfftMHATJ..  9(k2J 

OmoiE  MAT  Bxvun  to  Skll»  after  levy,  where  he  disooven  that  the  prop" 

er^  is  exempt  firom  ezeoatioii« 
But  whibx  Just  Impakblkd  to  try  the  right  of  property  had  diaegreed, 

or  had  decided  that  the  property  waa  aabject  to  exeoatiooy  the  officer  ia 

not  allowed  to  nae  hia  diacretioiL 
T^T  PLAorm  WOULD  VOT  HATB  BUZT  Bemxrtkd  by  a  aale  ia  no  joatifioa- 

tUm  to  an  officer  for  failing  to  aelL 
Mxasuis  ov  Damaosb  vob  ak  OFfiosB's  Failvbs  to  Sill  under  an  execn- 

taon,  ia  the  benefit  the  plaintiff  would  have  derived  from  the  aale  of  the 

property  had  it  been  aold. 
Li  a  Suit  iok  ak  Officxb's  Failubs  to  Ssll»  it  may  be  ahown  that  the 

property  waa  incombered  by  lien  anfficient  to  abeorb  it,  or  that  other 

ezeootiona  would  have  exhanated  it  or  would  have  ahared  in  the  proceeda. 
Ill  A  Suit  on  a  Shkbivf's  Bond,  where  a  apecial  breoch  ia  aaaigned,  a  plea  of 

covenanta  performed  ia  inappropriate;  and  the   jury   may  inquire   of 

damage  if  a  better  plea  be  not  filed. 

DxBT.    The  opinion  states  the  case. 
(hodey,  for  appellants. 

HewiU,  contra. 

Bj  Court,  BoBBBiBOV,  0.  J.  Peter  Nave  brought  an  action 
of  debt  in  the  name  of  the  commonwealth,  for  his  benefit, 
against  William  N.  Potts  and  others,  as  sureties,  in  his  official 
bond  as  sheriff,  and  averred  as  a  breach  of  the  bond,  that  the 
depnty  of  Potts  failed  and  refused  to  sell  property,  on  which  he 
had  levied  a  fieri  facias  in  favor  of  Nave  against  Fletcher,  al- 
though a  juiy  impaneled  to  tiy  the  right  of  property  had  dis- 
agreed and  found  no  verdict;  by  which  refusal  to  sell,  the 
benefit  of  the  levy  was  lost.  The  appellants  pleaded  covenants 
performed,  on  which  issue  was  taken.  They  also  filed  four  ad- 
ditional pleas.  The  second,  fourth,  and  fifth  pleas  were,  in 
BQbetance  and  effect,  the  same,  to  wit:  That  the  property  on 
which  the  execution  had  been  levied  was  not  subject  to  it,  be- 
cause the  legal  right  thereto  was  not  in  Fletcher.  Demurrers 
to  these  pleas  were  sustained,  and  properly. 

After  the  jury  had  disagreed,  it  was  the  duty  of  the  officer  to 
expose  the  property  to  sale.  We  coald  not  deny  that  an  officer, 
after  a  levy  and  before  the  sale,  may  refuse  to  sell  without  in- 
earring  responsibility  to  the  creditor,  provided  in  the  mean 
time  he  shall  have  ascertained  that  the  property  is  not  liable  to 
the  execution.     If,  in  such  a  case,  he  should  sell  the  property, 
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he  would  Tiolatu  his  o£Scial  duty,  and  commit  a  trespass  on  the 
rights  of  the  owner  of  the  property.  By  the  levy  simply,  he 
has  not  passed  the  *' locus  penUerdioBJ*  Though,  if  ho  were 
sued  by  the  creditor  for  not  selling,  policy  would  exact  from 
him  Tciy  clear  and  satisfactoiy  proof.  But  after  the  jury  has 
decided  that  the  property  is  subject  to  the  execution,  or,  which 
is  the  same  thing  in  effect,  has  disagreed,  the  officer  is  not  al- 
lowed to  exercise  any  discretion.  The  act  of  1803,  2  Dig.  1047, 
declares  imperatively  that  the  officer  shall  sell  the  property, 
when  the  claimant  shall  fail  to  establish  his  right  to  it,  by  the 
verdict  of  a  jury  impaneled  to  try  the  right;  and  to  stimulate 
him  to  the  performance  of  this  enjoined  duty,  it  exempts  him 
from  the  liability  for  the  act  of  selling.  The  law  conaidered 
the  disagreement  of  the  jury  as  evidence  prima  facie  that  the 
property  is  subject  to  sale  under  the  execution;  and,  therefore, 
BO  for  as  the  officer  or  his  duty  may  be  affected  by  the  result  of 
the  inquisition,  failing  to  find  any  verdict  is  rendered  equivalent 
to  finding  that  the  property  is  liable. 

It  is,  therefore,  in  such  case,  the  duty  of  the  officer  to  offer 
the  property  for  sale;  if  he  fail,  or  refuse  to  do  so,  he  is  guilty 
of  a  breach  of  his  official  bond,  which  can  not  be  healed  by 
proof,  however  conclusive,  that  the  property  was  not  subject  to 
the  execution.  This  seems  to  be  an  obvious  effect  of  the  act  of 
1803;  and  with  this  construction  of  it,  former  decisions  of  this 
court  clearly  accord:  See  Dickey  v.  Evans,  2  Litt.  130;  and 
Vance  v.  MUcheU,  6  Mon.  629.*        * 

The  third  plea  averred,  that  Ajfierifacias  in  favor  of  J.  Fry 
against  Fletcher  had  been  delivered  to  the  deputy,  prior  to 
the  delivery  of  Nave's,  and  had  been  levied  before  it,  on  the 
same  property,  and  was  iQ  force  and  unsatisfied  after  the  trial 
of  the  right  of  property.  A  demurrer  was  sustained  to  this  plea 
also,  and  we  think  rightly.  The  plea  does  not  state  what  dis- 
position had  been  made  of  Fry's  execution;  nor  that  the 
property  was  not  more  than  sufficient  to  satisfy  it.  If  the  officer 
bad  sold  the  property,  and  the  proceeds  had  been  insufficient  to 
satisfy  Fry's  execution,  he  would  not  be  liable  to  Nave.  But 
if  the  property  had  sold  for  a  sum  exceeding  the  amount  of 
Fry's  execution,  the  remainder  should  have  been  applied  to 
Nave's  execution,  unless  there  were  others  entitled  to  priority, 
or  to  distribution.  If  the  officer  did  not  sell  the  property  at  all, 
he  will  not  be  allowed  to  justify  his  delinquency  by  pleading, 
or  proving,  that  if  he  had  sold  it,  Nave  would  not  have  been 

1.    MiiduU  ▼.  Vance.  0  T.  B.  Hon.  62% 
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benefited.  He  can  not  bar  the  action  by  any  such  proof, 
anless  the  fact  be  shown  by  an  actual  and  legal  sale,  under  a 
prior  execution.  He  was  bound  to  sell  the  property,  and  no 
each  matter  as  that  relied  on  in  the  third  plea  can  excuse  the 
n^Iect  of  official  duty. 

But  although,  according  to  the  pleadings  and  the  proof,  the 
relator  was  entitled  to  a  judgment,  the  circuit  judge  erred  in 
refusing  to  admit  testimony  offered  in  mitigation  of  damages; 
and  therefore  the  verdict  is  for  more  than  it  might  have  been, 
and  probably  ought  to  have  been,  if  the  rejected  evidence  had 
been  admitted. 

The  relator  had  a  right  to  recover  only  to  the  extent  of  the 
injury  which  he  ha^  sustained.  The  proper  criterion  for 
measuring  the  damages  which  he  sustained  in  consequence  of 
the  omission  of  the  officer  is  plain  and  simple.  It  is  this: 
''What  benefit  would  he  have  derived  from  the  sale  of  the 
property  if  it  had  been  sold?"  If  his  execution  had  been  for 
one  thousand  dollars,  and  the  only  property  levied  on  had  been 
a  cow  worth  not  more  than  five  dollars,  would  the  re- 
fusal  of  the  sheriff  to  sell  the  cow  have  subjected  him  to  the 
payment  of  the  whole  elecution  ?  Or,  if  the  title  of  some  other 
person  was  better  than  that  of  the  debtor  in  the  execution,  or  if 
the  avails  of  the  sale  (provided  there  had  been  one)  would  be- 
long to  the  other  creditors  having  precedent  liens,  how  much 
damage  had  resulted  to  the  relator  from  the  omission  to  sell  ? 

The  object  of  the  evidence  offered  by  the  appellants  and  re- 
jected by  the  court  was  to  prove:  1.  That  the  property  was  in- 
cumbered by  liens  superior  to  that  of  Nave,  and  that  it  was  in- 
sufficient to  satisfy  them;  2.  That  if  it  had  been  sold,  other 
executions  would  have  absorbed,  or  would  at  least  have  been 
entitled  to  a  distribution  of  its  proceeds. 

This  evidence  was  surely  competent.  If  such  facts  had  been 
clearly  proved,  the  relator  would  have  been  entitled  to  but  lit- 
tle, if  anything,  more  than  nominal  damages;  because  it  would 
then  have  appeared  that  he  had  sustained  but  little,  if  any,  in- 
jury. He  complains  that  he  was  injured  by  the  refusal  of  the 
officer  to  sell  the  property.  How  much  loss  did  he  sustain? 
This  important  inquiry  might  have  been  solved  by  the  rejected 
testimony.  If  Nave  be  entitled  to  the  whole  amount  of  his  exe- 
cution, merely  because  the  officer  would  not  sell  the  property, 
every  other  execution-creditor,  whose  execution  had  been  levied 
on  the  same  property  (and  it  seems  probable  that  there  were 
Beveral)  might,  pari  raiione,  be  entitled  to  the  whole  amount  of 
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his  execution.    This  would  be  a  new  mode  of  paying  the  debti 
of  an  insolvent  debtor. 

When  tlie  case  shall  return  to  the  oirouit  court,  if  the  appel- 
lants shall  not  file  a  better  plea  than  that  of  ''covenants  per- 
formed/' the  jury  should  be  sworn  to  inquire  of  damages;  as  a 
special  breach  is  assigned,  the  plea  is  inappropriate.  It  is  not 
probable  that  any  plea  which  could  be  sustained  would  bar  the 
action.  The  matter  of  defense  exhibited  in  the  record  would 
only  tend  to  mitigate  the  damages.  It  would  not  legalize  the 
conduct  of  the  officer,  nor  justify  his  unauthonised  disregard  ot 
the  imperious  injunctions  of  the  law;  but  it  might  satisfy  an  hon* 
est  jury  that  Nave  had  suffered  little  or  no  injury,  and,  there- 
fore, should  recover  but  little,  if  any,  more  than  nominal  dam- 
ages. It  would,  at  all  events,  contribute  to  show  the  extent  of 
the  injury. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


Stephens  v.  7auohan. 

[4  J.  J.  M*THIW4TJ.,  906.] 
KOH-PSRfOB3£AKOB  OF  CoVKSAXfT  TO  DXLlVlER  PBB80NALT7,  not  eZCOSed 

oept  oooadoned  by  tlie  act  of  Qod,  of  the  law,  of  the  obligee,  or  of 

one  who  had  a  right  to  take  the  possesaion. 
On  WHO  Rbceivxs  from  an  Officbb  property  levied  upon,  oovena&tiiig  to 

redeliver  at  a  given  time  and  place,  can  not  ezcnse  non-delivery  by  the 

fact  that  the  property  was  exempt  from  ezecation. 
Same. — ^To  Jusmr  Non-delivebt,  on  the  gronnd  that  the  proper^  waa 

taken  from  co venantor'a  pooaeaaion  by  another  officer  under  an  ezecation, 

it  mnat  be  ahown  that  anoh  officer  had  authority  ao  to  do^  and  that  the 

property  waa  taken  before  the  day  for  delivery. 
Banju  OAK  not  Dent  Bahob's  Bzoht,  unleaa  he  ahowa  that  it  had  been 

Judicially  determined  that  aome  other  waa  entitled  to  demand  reatitation, 

or  that  aome  other  with  better  right  than  the  bailor  had  taken  it  horn 

the  bailee  without  hia  fault. 

OovENAST.    The  opinion  states  the  case. 

Baggin,  for  the  appellant. 

Denny,  cordra. 

By  Court,  Bobebtson,  0.  J.  Stephens  having,  as  constable, 
levied  executions  in  bis  hands  against  Joseph  0.  Gale  on  a 
horse  in  Gale's  possession,  delivered  the  horse  to  Yaughan  for 
safe  keepin<?,  aud  thereupou  Yaughan  covenanted  to  deliver  him 
to  Stephens  at  a  place  aii  J  on  a  day  designated  in  the  covenant. 
Yaughan  having  failed  to  ueliver  the  horse,  Stephens  brought 
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this  suit  agamst  him  f6r  a  breach  of  his  coTenant.  To  this  ac- 
tion, Yaoghan  filed  two  pleas.  The  circuit  court  oTcrruled  a 
denmizer  to  these  pleas,  and  Stephens  having  failed  to  reply  to 
either  of  them,  judgment  was  rendered  against  him.  As  one 
demurrer  was  filed  to  both  pleas,  if  either  of  them  be  good, 
the  judgment  of  the  circuit  court  should  be  affirmed;  but  neither 
of  the  pleas  contains  matter  sufficient  to  bar  the  action. 

The  first  plea  alleges  that  Charles  Miles,  who  had  an  action  of 
detinue  pending  against  Oale  for  the  horse  at  the  time  of  the 
levy  on  him,  had,  after  the  delivery  of  him  to  Yaughan,  but  be- 
fore the  day  stipulated  for  his  delivery  to  Stephens,  filed  a  bill 
in  chancery  against  Oale,  to  restrain  his  injuring  or  removing 
the  horse  beyond  the  jurisdiction  of  the  court  before  the  trial  of 
the  suit  at  law,  in  consequence  whereof  the  sheriff  -wbb  directed 
hj  the  chancellor  to  take  the  horse  and  deliver  him  to  Miles,  un- 
less Oale  should  give  security  that  he  should  be  forthcoming, 
and  that  all  damages  for  his  detention  should  be  paid;  and  that 
€hile  having  failed  to  give  the  security  required,  the  sheriff,  in 
pursuance  of  the  order,  had  taken  the  horse  and  delivered  him 
to  Miles,  who  had  ever  since  kept  him. 

The  second  plea,  after  averring  the  same  facts  in  substance 
as  those  contained  in  the  first  plea,  alleges  that  Oule  had  no 
right  or  title  to  the  horse  when  Stephens  levied  the  execution  on 
him. 

The  first  plea  is  insufficient,  for  several  reasons:  As  Yaughan 
had  covenanted  to  deliver  the  horse  to  Stephens  without  any 
express  condition  or  qualification,  the  non-deliveiy  will  not  be 
excused,  unless  the  delivery  had  been  prevented  by  the  act  of 
Stephens,  the  act  of  the  law,  the  act  .of  some  person  who  had  a 
right  to  take  possession  of  him,  or  the  act  of  Ood.  The  plea 
presents  no  such  excuse.  It  does  not  show  that  the  sheriff  had 
any  legal  authority  to  take  the  horse  from  Yaughan.  As  Yaug- 
han was  the  bailee  of  Stephens,  the  sheriff  had  no  legal  power 
to  disturb  his  i>os6ession  unless  he  had  been  made  a  party  to 
the  bill  on  which  the  order  had  been  granted.  The  bill  was 
against  Qsle  only,  and  the  order  authorized  the  sheriff  to  take 
the  horse  from  Oale.  It  certainly  gave  no  authority  to  take  him 
from  any  other  person  who  was  not  the  bailee  of  Oale,  and  did 
not  acquire  the  possession  from  him.  Unless  the  sheriff  had 
other  authority  than  that  asserted  for  him  in  the  plea,  he  com- 
mitted a  trespass  on  Yaughan  when  he  took  from  him  the  horse, 
and  consequently  his  tortious  act  can  not  be  considered  the  act 
of  the  law,  nor  can  it  excuse  Yaughan. 
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2.  Tho  plea  does  not  aver  or  otherwise  state  that  the  sheriil 
took  the  horse  before  the  day  on  which  Yanghan  had  covenanted 
to  deliver  him  to  Stephens.  If  the  sheriff  had  aathoiitj  to 
take  him,  unless  he  took  him  before  that  time,  the  covenant  was 
broken  without  the  semblance  of  excuse.  The  plea  may  there- 
fore be  true,  and  still  not  bar  the  action. 

8.  The  plea  does  not  show  that  the  sheriff  had  suffident  au- 
thority to  justify  the  seizure  of  the  horse,  even  in  Ghile'a  pos- 
session. The  additional  matter  in  the  second  plea  dues  not 
render  it  efficacious  as  a  bar.  As  Yaughan  had  acquired  the  poa- 
session  from  Stephens,  and  covenanted  to  restore  it  on  a  given 
day,  the  fact  that  the  horse  was  not  subject  to  the  ezecation  will 
not  excuse  the  non-delivery.  The  bailee  can  not  deny  the  right 
of  his  bailor,  unless  he  can  show  that  it  had  been  ascertained 
judicially  that  some  other  person  had  a  right  to  demand  a  resti- 
tution, or  unless  he  could  prove  that  some  other  person,  having 
a  better  right  than  his  bailor  had  to  the  property,  had  taken  it 
from  him  without  his  fault.  If  Miles  had  a  right  to  the  horse, 
be  might  also  have  had  the  right  of  recaption.  As  the  recaption 
of  the  owner  in  a  proper  manner  is  virtually  the  act  of  law,  it 
would  excuse  the  bailee.  But  the  plea  does  not  show  that  the 
horse  was  taken  from  Yaughan  by  either  the  act  of  the  law,  or 
the  authorized  act  of  the  owner.  It  does  not  even  intimate  who 
was  the  owner.     This  plea  is,  therefore,  no  better  than  the  other. 

If  the  horse  had  not  been  subject  to  the  execution,  and  if 
Stephens  was  not  rendered  liable  to  the  execution-creditor  for 
his  value,  in  consequence  of  the  contract  of  Yaughan,  then,  al- 
though there  would  be  a  breach  of  the  covenant,  according  to 
the  pleadings  and  proof  in  this  record;  nevertheless,  nominal 
damages  only  might  be  recovered. 

As  the  pleas  are  insufficient  to  bar  the  action,  the  judgment 
is  reversed,  and  the  cause  remanded  for  a  repleader. 

Bailxb's  Right  to  set  up  title  in  third  peiBcm.  See  note  to  HbtUtr  v. 
^ibii;  1  Am.  Deo.  683,  £89. 


FOBSYTHE  V.   EliUB. 

[4  J.J.lCABaBAXX,a9e.] 

Shxrut  is  Liable  "  CrviUTER'*  for  the  official  acts  of  his  depnty,  for  wfaiob 
he  would  be  responsible  if  done  by  himself.  And  when  reepomible,  suit 
may  be  brought  against  him  and  his  sureties  on  their  bond. 

Wabrastt  or  Tttlb  is  Implied  on  sales  by  an  individual  of  his  own  pei^ 
■onalty;  not  «o  where  an  i^gent,  public  or  private,  sells. 
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Bzflccnoir  aoadvbt  the  Goods  or  Onb  f^ves  no  authority  to  tell  those  ol 
another. 

PUTATB  PnoPBOT  CAN  NOT  BB  Taxms  FOB  PuBUO  me  without  Compen- 
sation. 

8HKBIT7  IB  LiABtB  IN  TBBSPAas  to  the  ownoT  of  property  lold  without 
authority. 

Shmbov  no  Fubthbb  Bound  bt  OmciAL  Bond  than  he  would  be  with* 
out  it. 

SHnoTF  IS  LuBLB  fOB  DBTBCTr  IN  TiTLB  of  ohattols  sold  under  flODBQUtiaL 

Im  enor.    The  opinion  stateB  the  case. 
Denny ^  for  the  plaintiflb. 
CriUenden,  conira. 

By  Coorty  Bobxbt80N»  0.  J.  This  case  is  one  of  the  froits  of 
the  case  of  McOee  t.  Ellis  and  Browning,  in  4  Litt.  244.^  Mo- 
Gee,  haying  a  fieri  facias  against  Browning,  delivered  it  to  the 
depnty  of  Forsythe  (the  sheriff  of  Pendleton),  for  levy.  The 
deputy  levied  on  two  negroes,  in  the  possession  of  Browning, 
and  sold  one  of  them  to  Ellis,  he  being  the  highest  bidder. 
Browning  sued  Ellis  for  the  negro,  claiming  him  as  his  own, 
and  having  obtained  judgment  in  detinue,  got  the  negro. 
Ellis  not  having  paid  off  the  sale  bond,  which  he  had  given, 
filed  his  bill  to  enjoin  the  payment.  The  circuit  court  perpetu* 
ated  the  injunction.  The  court  of  appeals  reversed  the  decree, 
and,  in  their  opinion,  suggested  that  either  Browning  or  the 
sheriff  was  liable;  but  that  McOee,  notwithstanding  the  forego- 
ing fact8>  was  entitled  to  the  amount  for  which  the  negro  sold. 
Ellis  then  brought  this  suit  against  the  sheriff  and  his  sureties, 
and  having  recovered  a  judgment  for  the  price  of  the  negro, 
they  have  presented  a  writ  of  error  to  this  court. 

A  sheriff  is  liable  *'  civiliter*'  for  all  the  official  acts  of  his 
deputy,  for  which  he  would  be  liable  if  they  had  been  done  by 
himself.  Whenever  the  sheriff  is  officially  responsible,  either 
for  his  own  act  or  that  of  his  deputy,  a  suit  may  be  brought 
against  him  and  his  sureties,  on  their  bond.  The  negro  (in  this 
case)  was  in  the  possession  of  Browning,  when  the  deputy  levied 
on  him.  No  person  set  up  any  claim  to  him,  or  demanded  a 
jury  to  try  the  title  before  the  sale.  It  is  not  reasonably  to  be 
inferred  that  the  deputy  was  guilty  of  bad  faith,  or  of  any  im- 
proper motive,  or  unusual  negligence,  in  making  the  levy  and 
sale.  Then  in  such  a  case  is  the  sheriff  responsible  to  the  pur- 
chaser for  any  defect  of  title  ?  The  answer  to  this  question 
must  be  decisive  of  the  merits  of  this  controversy. 

1.  MeOhee  t.  EOU,  A  Uit,  UA  [14  Am.  Dm.  laAJ. 


220  FoBSTTHB  V.  Ellih.  [Kentucky, 

We  have  for  some  time  forborne  to  give  an  opinion;  becaoae, 
1.  Our  respect  for  our  predecessors  has  made  us  the  more  dis- 
trustful of  the  correctness  of  our  first  impressions.  2.  To  over- 
rule the  opinion  intimated  in  EUia  v.  McOee,^  would  place  the 
parties  in  a  novel  and  embarrassing  predicament,  and  might 
justly  increase  the  common  complaint  as  to  the  unoertaiBty  of 
the  rules  of  right. 

We  have,  therefore,  examined  the  subject  as  carefully  as  m 
could.    If  the  sheriff  be  liable,  it  must  be  on  one  of  two  grounds: 

1.  That  in  the  sale  there  was  an  implied  warranty  of  title;  or, 

2.  That  the  sale  of  the  negro  was  a  breach  of  the  condition  of 
his  bond,  well  and  truly  to  execute  the  duties  of  his  ofilce. 

As  to  the  first,  we  think  that  there  has  been  no  such  warranty. 
When  an  individual  sells  personal  property  as  his  own,  the  law 
implies  a  warranty  of  title.  But  this  rule  does  not  apply  to  sales 
by  an  agent,  whether  he  be  a  public  or  private  agent.  He  does  not 
sell  the  property  as  hu  own,  and  generally,  can  be  made  re- 
sponsible only  for  actual  fraud  or  gross  negligence.  In  sales 
under  execution  it  seems  to  us  that  it  can  not  be,  nor  ever  has 
been  understood  that  the  officer,  either  personally  or  officially, 
guarantees  the  title.  The  purchaser  relies  on  his  faith  in  ofii- 
cial  fidelity.  He  knows  that  the  officer  will  be  responsible  to 
the  owner  for  property  sold  under  execution,  which  did  not  be- 
long to  the  debtor,  or  was  not  subject  to  sale.  He  hears  of  no 
adverse  claim  to  the  property.  He  supposes  that  if  it  be  not 
the  defendant's,  he  will  be  bound  to  indemnify  him  for  any  de- 
fect in  his  title;  or  that  the  creditor  who  is  benefited  by  the  sale 
will  be  responsible.  With  aU  these  assurances  of  indemnity, 
he  makes  the  bid. 

The  fact  that  no  case  is  reported  in  which  a  sheriff  was  ever 
sued  for  an  implied  warranty,  ought  to  have  persuasive,  if  not 
decisive  influence.  If  the  sheriff  does  not  mean  to  be  so  liable, 
and  if  the  purchaser  does  not  bid  on  the  faith  of  any  such  guar- 
antee, upon  what  principle  could  a  warranty  be  inferred  against 
the  intentions  of  both  seller  and  purchaser  ?  The  language  of 
the  sheriff,  implied  by  the  single  act  of  selling,  is  this:  **  I  be* 
lieve  this  to  be  the  property  of  the  debtor;  I  am  responsible  to 
the  owner,  if  it  shall  belong  to  another.  With  this  belief  and 
this  assurance  of  its  sincerity,  I  offer  it  for  sale.  He  who  pur* 
chases,  does  it  on  his  faith  in  these  pledges  alone,  and  of  his 
ulterior  recourse  in  his  equity  on  the  debtor  and  creditor."  It  is 
the  policy  of  the  law  to  hold  out  to  those  who  purchase  property 
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mider  ezecntiony  every  epecies  of  security  and  protection  wliicb 
may  be  conaisient  with  justice.  But  the  ends  of  this  policy  do 
not  require  that  the  sheriff  shall  be  liable  for  the  title.  11, 
therefore,  the  sheriff  be  responsible  to  the  purchaser,  he  must 
be  so  on  the  ground  of  tort,  or  quasi  tort,  and  not  on  a  contract 
of  warranty. 

It  is  supposed  that  because  the  sheriff  is  liable  to  the  owner 
of  peraonaltyy  which  he  sells  under  an  execution  against  some 
other  person,  he  should  be  by  analogy  equally  responsible  to 
any  person  who  shall  buy  the  property  at  his  official  sale.  But 
the  supposed  analogy  does  not  exist.  The  reason  why  the  sher- 
iff is  responsible  to  the  owner  is  a  very  comprehensive  one,  and 
applies  to  all  persons  who  take  the  property  of  others  without 
any  authority.  A  fieri  faciaa  against  the  goods  of  A.  gives  no 
authority  to  take  those  of  B.  So  long  as  the  officer  confines 
his  acts  within  the  authority  of  the  process,  he  is  irresponsible. 
Bat  all  acta  which  are  not  justified  by  the  writ,  are,  of  course, 
without  authority  of  law.  The  inevitable  consequence,  there- 
fore, of  the  principle,  that  no  man  shall  touch  the  property  of 
snother,  without  the  permission  of  the  owner,  or  the  sanction  of 
the  law,  is  that  no  plea  of  ignorance  or  of  station,  however  ex- 
alted or  consecrated,  can  exonerate  the  trespasser.  This  prin- 
ciple is  the  conservative  of  property.  Without  its  integrity  and 
universality,  private  rights  would  be  insecure,  and  the  law  would 
be  unequal  and  tyrannical.  The  sovereign  power  of  the  state 
with  its  **  eminent  domain  "  cannot  take  from  the  humblest  citi- 
zen a  particle  of  his  property,  for  public  use,  without  allowing 
him  just  compensation. 

If  an  execution  against  one  man  would  excuse  the  sheriff  for 
taking  and  selling  the  property  of  another,  every  citizen  would 
be  at  his  mercy,  and  none  could  call  his  estate  his  own.  As  the 
execution  gives  him  no  authority,  he  has  none,  and  therefore 
his  sale  neither  divests  nor  confers  any  right.  Hence,  after  such 
unauthorized  and  void  sale,  the  owner  has  as  much  right  to  re- 
claim his  property  as  he  would  have  if  it  had  been  casually  lost, 
or  had  been  purloined  by  a  robber. 

The  owner  of  property,  therefore,  sold  by  a  sheriff,  without 
authority,  may  recover  from  a  sheriff  its  value,  in  an  action  of 
trespass.  The  sheriff  has  committed  no  trespass  or  fraud  on  the 
rights  of  the  purchaser.  He  has  not  warranted  the  title  of  the 
properfy.  In  England,  there  was,  for  obvious  reasons,  stronger 
ground  for  implying  a  warranty  of  title  by  the  sheriff,  when  he 
■old  personal  property  which  he  had  taken  for  debt,  than  there 
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can  be  here.  And  we  have  some  reason  to  believe  that  there  the 
doctrine  is,  that ''  the  law  raises  an  implied  promise  in  a  sherifl 
selling  goods;  that  he  does  not  know  that  he  is  destitute  of 
title  to  them." 

The  o£Scial  bond  should  bind  the  sheriff  no  fariher  than  he 
would  be  liable  without  it.  Its  only  object  is  to  secure  the  faithful 
performance  of  official  duty.  And,  therefore,  no  official  act  can 
be  considered  a  breach  of  the  condition  of  the  bond,  faithfully 
to  execute  the  duties  of  the  office,  unless  it  would,  without  a 
bond,  amount  to  a  breach  of  official  duty.  Unless^  therefore, 
a  purchaser  at  sheriff's  sale,  can  show  that,  as  to  him,  the  sher- 
iff has  broken  the  condition  of  the  bond,  by  selling  to  him  prop- 
erty, he  will  have  no  cause  of  action  against  him  for  a  defect  in 
title,  of  which  the  purchaser  was  not  apprised,  or  might  not,  by 
the  exercise  of  proper  vigilance,  have  had  reason  to  suspect. 

It  may  be  seriously  doubted  whether  the  act  of  selling,  in 
good  faith,  a  chattel  which  is  afterward  ascertained  to  be  the 
property  of  some  other  person  than  the  defendant  in  the  execu- 
tion, is,  as  to  the  purchaser,  a  breach  of  official  duty  by  the 
sheriff.  He  purchases  voluntarily.  The  officer  can  not  sell  to 
him  unless  he  will  buy.  Upon  this  point  the  court  is  not  unani- 
mous. Judge  Underwood  does  not  concur  in  the  foregoing 
view,  and  he  is  of  opinion  that  such  a  sale  is  a  breach  of  official 
duty,  to  the  prejudice  of  the  purchaser,  and  of  which  he  may  take 
advantage  by  suit  on  the  official  bond.  Judge  Buckner  is  clearly 
of  a  contrary  opinion.  The  chief  justice  has  some  doubt,  but  is 
inclined  to  concur  with  Judge  Buckner.  He  is  inclined  to  think 
that  a  purchaser  can  not  exact  of  the  sheriff  anything  more  than 
vigilance  and  good  faith. 

But,  although  this  point  has  never  been  judicially  and  di- 
rectly decided  by  this  court,  the  case  of  ElUs  v.  MbCfee^  is  not 
the  only  case  in  which  it  has  intimated  the  opinion  that  the 
sheriff  should  be  held  liable  to  the  purchaser  for  defect  of  title: 
See  Fqjper  v.  Thamian,  6  T.  B.  Hon.  27;  Head  v.  McDonaid,  7 
Id.  206.  These  obiter  declarations,,  some  of  which  are,  at  least, 
guaai  judicial  opinions,  have  been  published  and  understood. 
The  legislature  has  been  silent,  and  thereby  seemed  to  approve. 

Therefore  the  chief  justice  is  inclined  to  acquiesce  in  the  doc- 
trine suggested  in  Ellis  ada.McGhee^  as  to  this  matter,  and  to  con- 
sider it  as  the  law,  until  the  contrary  shaU  be  declared  by  an- 
other department,  especially  as  he  has  not  full  confidence  in  bis 
own  opinion.     And  hence  he  must,  for  this  reason,  concur  with 

1.  McOket  T.  EUii  [U  Am.  Deo.  UA]. 
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Judge  Buclmer,  Judge  Underwood  dissenting.  A  consideration 
entitled  to  some  effect  is,  that  the  sheriff  will  be  in  no  worse 
condition  when  sued  by  the  purchaser  than  by  the  owner.  The 
consequence  is,  that  the  judgment  of  the  circuit  court  will  be 
sfBrmed,  as  there  is  nothing  fatal  in  any  of  the  other  errors 
signed. 
Wherefore,  the  judgment  of  the  drooit  court  is  affirmed. 


Shirot's  LiABiLmr  loa  bib  Dbputt's  Tobhs.— See  note  to  OampfM  t. 
PAetjM,  11  Am.  Bea  145;  Qcrham  ▼.  OdU,  17  Id.  649,  and  note. 

Sbxbxiv  Lsymro  ok  a  Shunoxb's  Profxbt7  ia  a  treapaaaer:  Owk^  t. 
Frier,  12  Am.  Dea  383»  and  note  394;  Jamiton  y.  Hendricks,  19  Id.  131. 

Tbat  a  SHKBirr  is  hot  Liable  voa  Bimns  of  TnLS  in  property  in  the 
ftbrnoo  of  taod  on  his  part  ia  ooosidered  to  be  the  law  in  the  note  to  Jf e- 
Ghmr.  MOk.  14  Am.  Bea  181. 


MONTQOMEBY  V.  HoUSIOlfB  HeIBS. 

(4  J.  J.  Ii4mf4f.f.,  188.1 

Damaob  abb  ohlt  Oiwn  for  the  disaolation  of  an  injunction  where  it  was 
panted  by  competent  aathotity. 

Bill  in  equity.    The  opinion  states  the  ease. 
Oieefey,  for  the  plaintiff. 

By  Courty  TJhdkbwood,  J.  This  reoord  presents  a  question 
growing  out  of  the  judicial  troubles  of  the  state,  resulting  from 
the  act  of  December,  1824,  purporting  to  reorganize  the  court 
of  appeals.  Montgomery  filed  his  bill  in  the  circuit  court,  and 
applied  for  an  injunction,  which  was  refused,  upon  the  ground 
that  his  bill  contained  no  equity.  Upon  the  copy  of  said  bill, 
W.  T.  Barry  made  the  following  indorsement:  '*  I  have  inspected 
this  transcript  of  the  record,  wherein  William  Montgomery  is 
complainant  and  Nathan  Houston's  heirs  are  defendants,  and 
am  of  opinion  that  the  injunction  prayed  for  in  the  complain- 
ant's bill  was  improperly  refused  by  the  circuit  court,  and  I  do 
hereby  order  the  same  to  be  granted.  Qiven  under  my  hand 
this  twenty-seventh  of  August,  1825."  On  the  twenty-ninth  of 
lognst,  the  copy  of  the  bill  with  said  indorsement  was  filed  in 
the  clerk's  office,  and  an  injunction  bond  executed,  in  which  it 
is  stated  that  an  injunction  had  been  granted  by  W.  T.  Barry, 
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one  of  the  judges  of  the  court  of  appeals.  On  the  said  twentj- 
ninth  of  August,  the  clerk  issued  a  subpoena,  but  instead  of  mak- 
ing the  indorsement  in  the  usual  form,  showing  that  the  jndg- 
meat  at  law  had  been  enjoined,  he  certified  the  steps  taken  in 
the  circuit  court,  and  the  refusal  to  grant  the  injunction,  the 
act  done  by  the  said  Barry,  and  the  execution  of  the  bond  by 
Montgomery  and  his  surety  as  an  injunction  bond,  intending, 
it  would  seem,  to  leave  the  officer  to  judge  whether  these  things 
amounted  to  an  injunction  restraining  the  collection  of  the 
judgment  at  law  or  not.  In  June,  1826,  the  defendants  on  the 
bill,  answers,  depositions,  and  exhibits,  moved  the  court  to  dis- 
solve the  injunction.  The  court,  on  consideration,  made  an 
order  dissolving  the  injunction,  and  entered  judgment,  or  a  de- 
cree against  Montgomery  for  eighty  dollars,  being  ten  per  oent. 
damages  on  the  amount  enjoined,  and  continued  the  suit.  The 
only  question  is,  did  the  court  err,  under  the  foregoing  facts, 
in  decreeing  the  eighty  dollars  as  damages  allowed  on  the  dis- 
solution of  the  injunction  ? 

It  has  been  repeatedly  decided  by  this  court  that  Mr.  Barry 
was  not  a  judge  of  the  court  of  appeals,  as  created  by  and  reo- 
ognia&ed  in  the  constitution,  and  that  he  had  no  authority,  in 
virtue  of  the  enactment  of  December,  1824,  to  exercise  the 
power  and  functions  of  a  judge  of  that  court.  His  act  purport- 
ing to  grant  an  injunction,  as  a  judge  of  the  court  of  appeals, 
would,  in  that  character,  therefore,  have  no  more  efficacy  than 
a  similar  act  done  by  any  private  citizen.  It  would  have  been 
a  nullity  had  he  been  a  judge  of  the  constitutional  court  of  ap- 
peals, unless  the  provisions  of  the  act  of  December,  1824,  al- 
lowing judges  of  the  appellate  court  to  grant  injunctions,  can 
be  regarded  as  constituting  rules  obligatory  upon  the  judges  of 
that  court,  both  in  and  out  of  term  time;  for  there  is  no  law 
authorizing  a  judge  of  the  court  of  appeals  to  grant  an  injtuu^ 
tion,  under  any  circumstances,  exclusive  of  the  said  act. 

The  particular  provisions  of  the  act  of  December,  1824,  con- 
cerning injunctions  now  in  question,  were  adopted,  as  is  shown 
by  the  whole  tenor  of  the  act,  in  reference  and  as  applicable  to 
the  legislative  tribunal  therein  attempted  to  be  substituted  for 
the  constitutional  court  of  appeals.  This  attempt  at  substitu- 
tion, and  the  tribunal  brought  into  notice  by  it,  were  in  viola* 
tion  of  the  constitution  of  the  state,  and  therefore  nullities; 
consequently,  the  regulations  which  were  made  applicable 
exclusively  to  this  new  tribunal  and  its  officers  were  likewise 
nullities.    They  could  not  apply  to  the  constitutional  court,  be* 
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caofie  the  act  which  contained  them  purported,  by  a  repeal,  to 
aboilBh  that  coart,  and  to  recognize  no  other  than  that  aubsti- 
tQted  in  its  place.  As  appendages,  then,  of  an  unconstitutional 
act,  the  power  conferred  on  the  judges  of  the  new  tribunal  to 
grant  injunctions,  must  sink  with  its  principal. 

In  every  point  of  Tiew,  therefore,  the  act  of  Mr.  Barry  was 
▼oid,  and  ought  not  to  have  been  obeyed.  But  it  seems  that  it 
was  acquiesced  in  by  the  defendants  in  error  as  a  subsisting  in- 
junction, for  they  moved  to  discharge  it  as  such.  The  plaint- 
iff in  error  had  the  benefit  resulting  from  the  delay,  if  it  can  be 
considered  as  adyantageous.  His  bond  executed  acknowledges 
the  existence  of  an  injunction,  and  it  may  be  said  he  is  es- 
topped now  to  deny  the  existence  of  that  which  his  bond  ac- 
knowledges, after  his  adversary  has  acquiesced  and  submitted 
to  the  injury  of  procrastination.  But  this  reasoning  is  not 
allowed. 

Damages  are  only  giyen  by  law  in  the  dissolution  of  injunc- 
tions granted  by  competent  authority.  If  the  authority  be  not 
competent  to  grant,  there  is  no  injunction;  and,  therefore,  the 
Teiy  basis  upon  which  damages  are  given  never  had  existence, 
and  the  contingency  on  which  damages  are  aUowed  has  never 
happened.  To  take  money  from  a  man's  pocket  by  construing 
an  indiyidual  to  have  power  as  an  oflScer,  when  we  are  bound  to 
know  the  officers  of  the  state,  and  do  know,  in  this  case,  that 
the  individual  assuming  to  act  had  no  official  power  de  jure  to 
grant  injunctions,  would  be  to  award  damages  in  cases  where 
the  law  has  not  provided  for  them;  and  to  that  extent  we  should 
be  legialating  instead  of  judging.  This  case  is  not  analogous 
to  the  case  of  a  replevin  bond,  which  the  plaintiff  or  obligee 
might,  if  he  chose,  quash  upon  constitutional  grounds.  There 
the  defendant  can  not  complain.  His  liability  is  not  increased. 
He  is  put  under  no  additional  burden  by  enforcing  a  bond  which 
the  plaintiff  was  not  bound  to  accept.  It  was  his  duly  to  have 
paid  the  money  before.  Besides,  the  replevin  bond  is  executed 
in  pursuance  of  an  act  of  assembly,  made  for  the  easement  of 
the  defendant,  and  if  the  defendant  acts  under  it,  and  the 
plaintiff  sanctions  it,  it  is  a  new  contract,  fair  in  its  character, 
and  sustained  by  ample  consideration. 

Here  the  very  foundation  upon  which  damages  may  be  awarded 
baa  no  legal  existence.  If  the  legislature  were  to  place  all  un- 
authorized orders  granted  by  individuals  without  authority,  pur- 
porting to  award  injunctions,  which  shall  be  obeyed  by  the 
jiBrers  of  the  law,  and  sanctioned  by  the  parties,  as  possessing 
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validity,  apon  the  same  footing  with  orders  from  those  fully 
authorized,  granting  iDJnnotions;  then,  in  cases  like  the  present, 
there  might  be  grounds  for  giving  damages.  Until  that  is  dona 
we  conceive  that  damages  can  not  be  given. 

The  judgment  or  decree  for  damages  is  therefore  zeveEBsd 
and  set  aside,  with  costs. 


Mabtin  v.  BuaHT's  Heibs. 

[4  J.  J.  MiWWATJ.,  481.] 

Fraud  bt  Pcbchassb  at  Skbbiff's  Salb,  whereby  othen  w«re  prarontad 
from  attending,  will  famish  groand  for  aatting  ande  the  Mile  at  ilia  not 
of  the  execution  defendant. 


ot  tne  execution  aetenoant. 
Bill  in  equity.    The  opinion  states  the  case. 


Budd,  for  plaintiffs. 
MiUs  and  Brown,  contra. 

By  Oourt,  XJhdiebwood,  J.  On  the  fourth  of  May,  1832,  an 
execution  issued  from  the  clerk's  office  of  the  Breckenridge  cir- 
cuit court,  directed  to  the  sheriff  of  Hardin  county  in  favor  of 
James  Bobinson,  against  the  estate  of  Samuel  Blight  It  came 
to  the  hands  of  the  sheriff  of  Hardin  on  the  twenty-fourth  of 
May,  and  was  levied  on  the  third  of  June,  upon  Blight's  interest 
in  a  tract  of  twenty-eight  thousand  acres,  and  so  much  of  a 
tract  of  one  hundred  and  thirteen  thousand  four  hundred  and 
eighty-two  acres  as  was  situated  in  Hardin  county.  The  sheriff 
made  a  sale  of  these  lands,  in  virtue  of  said  exeoation,  at  the 
house  of  Joseph  Woodfolk,  on  the  eighth  of  July,  1822,  when 
Samuel  Martin  purchased  the  twenty-eight  thousand  acres  for 
eighty  dollars,  upon  a  credit  of  three  months,  and  the  whole  of 
the  one  hundred  and  thirteen  thousand  four  hundred  and  eighty- 
two  acres,  situated  in  Hardin  county,  except  ten  thousand  acres, 
to  lie  adjoining  the  Breckenridge  county  line,  and  to  be  included 
by  a  line  running  parallel  therewith,  for  the  sum  of  two  hundred 
and  thirteen  dollars  and  fifty-eight  and  a  half  cents,  upon  a  like 
credit. 

Blight  in  his  life-time  filed  a  bill  to  prevent  Martin  from  ob- 
taining a  title  through  the  sheriff,  and  to  vacate  the  sale.  The 
suit  was  revived  by  Blight's  heirs,  and  the  circuit  oourt,  not- 
withstanding the  resistance  of  Martin,  set  aside  the  sale,  and 
gave  him  a  decree  for  his  purchase  money.  To  reverse  this  de- 
eree  Martin  has  appealed  to  this  court. 
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We  shall  not  reverse  the  decree.  It  appears  in  proof  that 
Martin  engaged  to  purchase  all  lands  belonging  to  Blight,  sit- 
uated in  Hardin  county,  for  D.  B.  Southard,  and  that  in  the 
spring,  or  early  in  the  summer  of  1822,  there  was  a  particular 
agreement  made  between  Southard  and  Martin,  relative  to  the 
purchase  of  Blight's  tract  of  one  hundred  and  thirteen  thousand 
four  hundred  and  eighty-two  acres,  which  Martin  informed 
Southard  was  then  under  execution.  Southard  then  told  Mar- 
tin that  he  would  attend  the  sale  in  person,  unless  Martin  agreed 
to  act  for  him.  Martin  engaged  to  act  for  him  as  an  agent,  and 
the  means  for  raising  the  money  necessary  to  pay  for  the  land 
were  settled  between  them.  On  the  day  of  the  sale,  Martin, 
instead  of  buying  the  land  for  Southard,  declared  that  he  was 
purchasing  for  himself,  and  that  if  he  got  the  land  he  would 
let  the  settlers  have  it  at  reasonable  or  low  prices. 

This  conduct  of  Martin  can  not  be  viewed  as  correct.  By 
his  agreement  with  Southard,  and  thereby  preventing  him  from 
attending  the  sale,  he  got  clear  of  that  competition  which  was 
calculated  to  make  the  land  sell  for  a  higher  price.  After  pur- 
chasing in  his  own  name,  he  refused  to  comply  with  his  con- 
tract, and  to  let  Southard  have  the  benefit  of  his  purchase,  and 
attempts  to  defend  himself  against  Southard  upon  the  ground 
that  the  contract  was  parol,  and  that  he  used  none  of  Southard's 
money  in  payment  for  the  lands,  whereby  a  resulting  trust  could 
be  created.  Whatever  weight  there  may  be  in  this  defense 
against  Southard's  daim  to  a  specific  enforcement  of  the  parol 
agreement,  there  is  none — ^it  is  as  light  as  air — ^when  the  con- 
duct of  Martin  is  considered  in  reference  to  Blight.  Southard 
is  shown  to  be  anxious  to  obtain  Blight's  lands.  With  that 
view  he  determines  to  attend  the  sale,  but  declines  doing  so 
upon  Martin's  promises  to  act  in  his  behalf.  Martin  deceives 
him,  and  seta  up  for  himself  1  This  is  fraudulent  management 
to  prevent  competition,  tending  directly  to  the  injury  of  Blight, 
whose  property,  by  it,  may  go  off  at  a  greater  sacrifice.  We 
can  not  sustain  the  purchase  of  any  such  bidder.  On  the  con- 
tssiy,  good  policy  and  morality  equally  require  that  bidders  at 
sheriff's  sales  shall  do  nothing  to  increase  the  sacrifices  of  prop* 
erty,  uaual  upon  such  occasions,  vrith  a  view  to  feed  their  own 
cupidity,  and  if  they  do,  and  should  be  detected  in  it,  that  their 
purchases  should  not  be  permitted  to  stand.  Suppose  a  person, 
anxious  to  speculate  by  sacrificing  the  property  of  a  debtor 
under  execution,  should  fall  in  with  others  going  to  the  sale 
with  a  view  to  bid,  and  were  to  induce  them  to  return  home  by 
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falsely  assertiDg  to  them  that  the  sheriff  was  sick,  disabled,  or 
dead,  and  that  there  would  be  no  sale,  and  having  thus  gotten  clear 
of  competitioD ,  should  attend  and  purchase  valuable  property  for 
a  trifle.  Ought  such  a  sale  to  stand  ?  Should  any  man  be  per- 
mitted to  make  gain  by  his  deceitful  practices,  and  that  at  the 
expense  of  the  unfortunate  whose  property,  when  brought  to 
the  hammer,  is  very  apt  to  go  at  an  undervalue  t  Courts  of 
chancery  should  set  their  faces  against  all  tricks  and  artifices. 

Under  this  testimony  in  the  cause,  we  can  not  regard  Martin's 
conduct  in  any  other  light  than  unfair  towards  Blight,  and 
therefore  we  think  the  court  correctly  refused  to  sanotioii  his 
speculation.  If  he  had  not  made  the  agreement  with  Southard, 
and  thereby  prevented  him  from  attending  the  sale,  the  land 
might  have  sold  at  a  much  higher  rate.  If  he  had,  in  good 
faith,  fulfilled  his  engagement,  he  would  have  purdiased  for 
Southard;  and  in  that  event,  if  Southard  was  the  agent  for 
Blight  in  getting  Martin  to  attend  the  sale  and  buying  the 
land,  and  had,  by  promiskig  Blight  to  attend  the  sale  through 
Martin,  prevented  Blight  from  attending,  as  is  charged  by 
Blight,  the  purchase  of  Martin  would  have  been  for  the  benefit 
of  Blight.  Whether  Southard  was  the  agent  of  Blight  for  this 
purpose  or  not,  does  not  materially  affect  the  conduct  of  Mar- 
tin, so  far  as  fraud  can  be  imputed  to  him.  It  may,  however, 
be  remarked,  that  Martin,  by  several  depositions,  has  proved 
the  confessions  and  statements  of  Blight,  and  by  so  doing  made 
them  evidence;  and  thus  it  appears  that  Southard  was  Blight's 
agent  to  attend  to  buying  in  the  lands  for  Blight,  and  that  he 
accomplished  it  by  substituting  Martin. 

It  is  shown  in  proof  that  subsequent  to  Martin's  purchase  he 
acknowledged  that  he  made  it  for  the  benefit  of  Blight,  and  that 
Blight  had  paid  part  of  the  purchase«money.  One  witness 
states  that  Martin,  subsequent  to  his  purchase,  told  him  that 
he  had  bought  in  the  land  for  Blight,  and  had  secured  it  for 
him,  as  his  agent,  and  that  Blight  had  deposited  two  hundred 
dollars  with  Martin  to  buy  in  and  secure  his  (Blight's)  property 
in  his  absence.  The  obvious  tendency  of  all  this  evidence  is  to 
show  that  Martin  acted  in  bad  faith  and  fraudulently  in  attempt- 
ing to  appropriate  the  land  purchased  to  his  own  use.  Whether 
he  was  acting  as  the  agent,  directly,  of  Blight,  or  as  his  agent 
being  employed  by  Southard,  is  not  a  matter  of  any  importance. 
If,  in  either  capacity,  he  violated  the  trust  and  confidence  re- 
posed in  him,  and  thereby  prevented  Blight  or  his  agent  from 
attending  in  person,  or  procuring  another  to  attend  to  the  sale 
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of  the  land  for  him,  Boch  a  breach  of  trust,  operating  to  the  preju- 
dice of  Blight,  is  insufficient  [sufficient]  to  justify  the  vacation  of 
Martin's  purchase.  That  this  confidence  was  betrayed,  the  evi- 
dence  furnishes  strong  ground  to  belieTe.  The  value  of  the 
speculation  presents  a  motive  calculated  to  operate  with  strong 
influence  over  one  who  permits  himself  to  be  tempted  from  the 
path  of  duty;  for  the  quantity  of  land  purchased  by  Martin  is 
estimated  by  one  witness  at  sixty  thousand  acres,  and  its  value 
fixed  at  from  fifty  cents  to  one  dollar  and  fifty  cents  per  acre. 
An  attempt  was  made  to  impeach  the  credibility  of  those  wit- 
nesses whose  testimony  operates  most  strongly  against  Martin; 
it  was  not  successful.  We  perceive  no  adequate  motive  to  in- 
duce them  to  commit  perjury. 

The  invalidity  of  Martin's  purchase  has  been  placed  by  the 
pleadings  upon  other  grounds  besides  that  already  noticed. 
It  is  contended  that  the  sale  is  void,  because,  at  the  time,  a 
great  part,  if  not  the  whole  of  the  land,  was  in  possession  of 
persons  holding  adversary  to  Blight.  The  evidence  shows  this 
to  have  been  the  fact.  Woodfolk,  when  the  sale  took  place, 
was  adversely  possessed.  We  deem  it  unnecessary  to  determine 
the  effect  of  adverse  possession  in  relation  to  this  sale,  or  to 
take  this  opportunity  of  approving  or  rejecting  the  principles 
discussed  in  the  case  of  McConneU  v.  Braum,  etc,,  6  Mon.  478. 

The  decree  is  affirmed  with  costs. 

OoiaDU.Tio«  TO  "Pretmst  Bmnmo  at  Pubuo  Salb:  Jonei  v.  Camoell,  91 
Am.  Deo.  138;  afttaz  hJm:  IhuUqf  v.  LiUk,  16  Id.  676;  at  eMcation  ulmt 
amUh  V.  OremUm,  19  Id.  664»  and  note. 


Glabeson  t;. 

[4  J.  J.  1if4»IH*fiT»  099.] 

UnjOKM  ov  EiJouTioy  bt  thb  Glkbx  without  AuTBcmnT  will  ho  good  II 

nisfied  by  the  creditor. 
DacBxiDVO  DAMAon  on  the  diaaolntion  of  an  injnnetion  without  aaoertainlBg 

the  amonnt  jm  error. 

BouL  for  an  injunction.    The  opinion  states  the  case. 

JfiOs  and  Brown,  for  the  plaintiff 

Banson,  contra. 

By  Court,  Bobibtson,  0.  J.  This  is  a  suit  in  chancery,  by  a 
surety  in  a  replevin  bond,  to  enjoin  9k  fieri  facias  on  the  bond  [and] 
for  other  relief,  on  the  ground  that  the  principal  sum  had  been 
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made  on  a  former  execatioa  for  that  alone,  but  which  vras 
afterward  quashed,  and  that  the  last  execution  was  issaed  by 
the  clerk  without  authority.  The  ooart  did  right  when  it  dis- 
missed the  bill  and  dissolved  the  injunction.  There  was  no 
semblance  of  equity  against  Mrs.  White.  She  had  done  nothing 
which  could  have  the  effect  of  releasing  the  plaintiff  from  the 
]udgment;  and  the  last  execution  was  credited  with  all  except 
the  interest. 

Nor  does  it  appear  that  Arnold  acted  without  authority.  But 
if  he  did  so  act  in  issuing  the  execution,  its  enforcement  should 
not  on  that  ground  alone  be  enjoined,  because  Mrs.  White,  the 
creditor,  approved  and  ratified  the  act  of  the  derk  in  issuing 
the  execution.  As  against  Arnold,  the  clerk,  there  is  no  equity 
in  the  bill.  1.  Because  his  act  (in  issuing  the  execution)  was 
not  illegal.  2.  If  it  be  illegal,  the  remedy  is  exclusively  legal 
as  against  him. 

But  the  circuit  court  erred  in  its  decree  for  damages  on  the 
dissolution  of  the  injunction.  1.  The  decree  has  not  ascertained 
the  amotmt  of  the  ten  per  cent.  2.  Only  a  small  part  of  the 
original  judgment  had  been  enjoined,  and  nevertheless,  the 
decree  gives  ten  per  cent,  on  the  whole  amount  of  the  judgment. 

Wherefore  the  decree  dissolving  the  injunction  and  dismiss- 
ing the  bill  is  affirmed;  but  the  decree  for  the  damages  is 
reversed,  and  the  cause  is  remanded  in  order  that  a  decree  may 
be  entered  in  the  proper  manner  and  for  the  right  amount. 
There  will  be  no  judgment  for  costs. 


HuaHES  t;.  Ea&ien. 

[4  J.  J.  MimWATJ.,  ffra.] 
DiLXVXBT  IS  Ebsbntxal  to  the  effectiveneaa  of  a  deed. 
LB4VDro  A  Dim  Sionxd  and  Attstted  on  a  Table,  without  delivaty  to  aay 

person,  and  in  the  absence  of  the  donee,  ie  not  mffident  evideooe  ol 

delivery. 
Delttebt  kat  be  Invebbed  from  acts  withont  words,  or  from  words  withoat 

acts,  or  from  both  combmed. 
Pabol  Bvidenob  oe  Ck>NTENT8  OF  Deed  is  inadmissihle  without  prool  ol  n^ 

ability  to  prodnce  il 

DETnnTs.    The  opinion  states  the  case. 

T.  A.  Marshall,  for  plaintifL 

Mills  and  Brown,  contra. 

By  Court,  Bobebtson,  0.  J.    Basten,  claiming  a  female  slave, 
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in  right  of  his  wife,  sued  Hughes  for  her  in  detinue.  On  the 
general  issue^  verdict  and  judgment  were  rendered  for  Easten. 
On  the  trial,  Easten  gave  parol  evidence  of  a  deed  of  gift  of  the 
slave  to  his  wife,  while  she  was  an  infant,  by  Hughes  and  others, 
as  co-distributees  with  the  donee;  and  also  proved  some  facts, 
tending  in  some  degree  to  show  a  possession  of  the  slave  by  his 
wife  after  the  deed  of  gift,  and  before  her  marriage.  But  there 
was  no  direct  proof  of  the  loss  of  the  deed;  nor  that  it  was  in 
the  possession  or  power  of  Hughes;  or  had  been  delivered  to 
the  grantee,  or  to  any  other  person  for  her  use.  As  the  delivery 
is  essential  to  the  effectiveness  of  a  deed,  the  deed  can  uot 
operate  unless  its  delivery  be  proved,  or  unless  such  facts  be 
proved  as  will  authorize  the  deduction  that  there  was  a  de- 
liveiy. 

Proof  that  the  deed  was  written  and  signed,  and  was  after- 
wards in  the  possession  of  the  party  entitled  to  its  benefits,  or 
in  the  possession  of  some  other  person  for  him  or  her,  might  be 
prima  facie  evidence  of  a  delivery,  and  impose  the  onus  on  the 
grantor  or  party  opposing  the  deed.  But  simply  proving,  as  in 
this  case,  that  the  deed  was  signed  and  attested,  and  left  on  the 
table  without  a  delivery  to  any  person,  and  in  the  absence  of  the 
donee,  would  not  be  sufficient  evidence  of  a  delivery.  Signing 
and  sealing  a  deed  give  it  no  effect  without  a  delivery.  The  de- 
livery is  a  substantive,  specific,  and  independent  act.  No  for- 
mal delivery  is  neoessaiy.  A  delivery  may  be  inferred  from  acts 
without  words,  or  from  words  without  acts,  or  from  both  com- 
bined. But  a  jury  can  not  infer  a  delivexy  from  the  isolated 
bet  that  the  deed  was  signed  in  the  absence  of  the  grantee. 

If  it  had  been  shown  that  the  guardian  ever  had  the  deed  in 
possession,  or  if  it  had  been  proved  that  Hughes  (with  whom 
the  wife  of  Easten  and  the  slave  both  lived  for  several  years 
sacceeding  the  date  of  the  deed)  had  retained  the  custody  of 
the  deed,  the  jury  might  have  inferred  a  delivery.  But  no  such 
bet  is  proved;  and  it  could  not  be  inferred.  Such  an  inference 
would  be  inconsistent  with  sound  reasoning.  Besides,  infer- 
ence from  an  inference  is  not  proof.  We  are  of  opinion  that 
there  was  no  evidence  of  a  delivery  of  the  deed.  Nor  was  a 
sufficient  reason  shown  for  parol  evidence  of  the  deed.  It  was 
not  shown  that  Hughes  was  in  possession  of  it;  nor  that  Easten 
might  not  have  obtained  it  by  legal  means  and  proper  diligence, 
if  it  existed;  nor  that  it  had  been  destroyed  or  lost. 

If  it  had  been  proved  that  the  deed  had  not  been  destroyed, 
tUa  circumstance  especially,  if  fortified  by  the  additional  fact 
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that  the  deed  remained  with  Hughes,  or  the  guardian,  mic^lit  be 
Bufficient,  when  combined  with  the  facts  which  were  proved,  to 
authorize  a  jury  to  infer  a  delivery  to  the  use  of  the  grantee. 
And  the  proof  that  the  grantee  was  in  possession  of  the  slave, 
claiming  her  as  her  own  property,  would  not  only  have  tended 
persuasively  to  establish  the  delivery  of  the  deed,  but  migh.t  be 
a  ciroumstanoe  evincing,  with  others,  a  gift  of  the  slave  to  Ler, 
independently  of  the  deed.  But  there  is  no  satisfactory  evi- 
dence of  any  such  possession,  proprietorship,  or  claim,  wherefore 
the  circuit  court  erred  in  allowing  parol  evidence  of  the  con- 
tents of  the  deed,  and  in  rendering  judgment  on  the  verdict,  as 
there  were  no  facts  legitimately  conducing  to  prove  a  delivery 
of  the  deed. 

The  witnesses  offered  by  Hughes  were  properly  rejected  aa 
incompetent;  not,  however,  because  they  were  grantors  in  the 
alleged  deed,  but  because  they  were  joint  owners,  with  others, 
of  the  slave;  and,  therefore,  nothing  appearing  to  the  con- 
trary, they  would  have  an  interest  in  the  slave,  if  the  claim  of 
Easten  and  wife  could  be  defeated. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Thb  SuBjaoT  OF  What  Cokstitutbs  a  Dkuvset of  a  deadis 
in  the  note  to  JomM  v.  Jonu^  16  Am.  Deo.  35^  89. 


Shain  V.  Mabkitam, 

m 

[4  3,  J.  Ii4lllf4fifi,  078.] 

Iv  Dubbsi  of  PoesBBSioN,  aaaaolt  and  battery  are  JustifiaUc^  hut  a 

ing  is  not;  bat  in  defending  an  aannlt  by  the  intmdar,  a  woimdinff  is 
Jnstiflable. 

A  JuBT  SwoBN  TO  TRY  A  Casi  ALOiffx,  oan  not  decide  on  aajrfliiQg  aoi 
embraced  by  the  iieae. 

Tbbspass.    The  opinion  states  the  case. 

Hoggin  and  Cunningham^  for  the  plaintifiik 

Daviess  and  Edrlan^  conira. 

By  Oourt,  XJkdebwood,  J.  liarkham  declared  against  the 
plaintiffs  in  error,  in  two  counts  for  batteries.  The  last  ooant 
.  alleges  a  wounding.  Shain,  etc.,  pleaded,  by  way  of  justification, 
"  that  the  plaintiff  broke  and  entered  a  certain  house,  situate  in 
the  county  of  Mercer,  then  and  there  subject  to  the  control  and 
in  the  actual  occupancy  of  the  defendants,  and  although  often 
requested,  refused  to  depart  therefrom.    Whereupon  the  de- 
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feudantSy  as  they  well  might  do,  gently  laid  their  hands  upon 
tLe  plaintiff  to  remove  him  from  the  said  house,  using  no 
further  or  other  force  than  was  neoessary  for  that  purpose, 
which,"  etc.  To  this  plea,  the  plaintiff  replied  "  that  at  the 
time  of  the  committing  the  seyenil  injuries  in  the  declaration 
mentioned,  the  house  in  the  plea  mentioned,  was  a  dwelling- 
house,  in  the  possession  and  occupation  of  as  well  the  plaintiff 
as  the  defendants,  and  diyers  other  persons  holding  and  occu- 
pying the  same,  in  common;  and  that  the  defendants  made  the 
aeyeial  assaults,"  etc.  To  this  replication,  the  defendants  re- 
joined "  that  the  plaintiff  was  not,  at  the  time  mentioned  in 
the  replication  of  the  plaintiff,  an  occupant  and  possessor,  in 
common  with  the  defendants,  of  the  house  in  the  said  replica- 
tion mentioned,  and  of  this  they  put  themselves  upon  the 
county."  Whereupon  a  jury  came,  etc.,  and  found  for  the 
plaintiff  one  hundred  dollars  in  damages,  for  which  judgment 
was  rendered.  A  motion  for  a  new  trial  was  made  and  over- 
ruled. The  assignment  of  errors  questions  the  sufficiency  of 
the  declaration,  and  the  correctness  of  the  decision  overruling 
the  motion. 

The  declacation  contains  a  good  cause  of  action,  although 
not  veiy  formally  set  out.  If  any  error  has  been  committed 
prejudicial  to  the  defendants,  in  the  circuit  court,  it  is  to  be 
found  in  the  decisions  oTerruling  the  motion  for  a  new  trial. 
There  was  but  one  issue  made  up.  The  jury  were  sworn  to 
tiy  the  iasae,  which  turned  on  the  point,  whether  the  plaintiff, 
at  the  time  of  the  assaults,  batteries,  and  wounding  complained 
of,  was  an  occupant  and  possessor,  in  common  with  the  defend- 
ants, of  tlie  house  from  which  the  defendants  undertook  to  ex- 
pel the  plaintiff. 

The  case  of  MjBvoy  t.  Cochran,  2  Marshall,  276,'  whilst  it 
folly  supports  the  doctrine  that  an  assault  and  battery  may  be 
justified  in  defense  of  possession  invaded  by  actual  force,  after 
a  request  to  depart,  does  clearly  assert  the  principle  that  a 
wounding  can  not  be  justified  barely  in  defense  of  possession. 
If,  however,  the  intruder  commits  an  assault  upon  the  possessor 
or  his  family,  when  the  latter  undertakes  to  remove  him,  then, 
in  defending  the  assault,  a  wounding  may  be  justified.  It  fol- 
lows, from  these  principles,  that  so  much  of  the  declaration  as 
charges  a  wounding  has  not  been  sufficiently  answered  by  the 
plea  of  the  defendants.  The  plea  is  substantially  a  good  bar  to 
the  assault  and  battery  charged,  but  is  not  good  beyond  that. 

L  JfUlMyv.CMlrm,2A.X.lCw.a71. 
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The  issue  which  grew  out  of  the  allegations  of  the  plea  can  not 
be  regarded  as  constituting  a  defense  broader  than  the  plea. 

As  the  jurj  were  sworn  to  try  the  issue  alone,  and  not  to 
assess  damages  for  so  much  of  the  cause  of  action  as  bad  not 
been  answered  by  the  plea,  they  could  not  properly  find  dam- 
ages for  the  wounding  alleged,  and  which  had  not  been 
answered.  It  would  have  transcended  their  proTince  to  decide 
on  anything  not  embraced  by  the  issue.  If,  upon  the  eyidence, 
therefore,  the  jury  should  have  found  the  issue  they  were  sworn 
to  try  in  favor  of  the  defendants,  the  court  ought  to  have 
granted  a  new  trial,  although  a  part  of  the  cause  of  action,  as 
alleged  in  the  declaration,  remained  unanswered.  It  is  mani- 
fest that  the  damages  assessed  were  found  by  the  jury  alone 
upon  the  ground  that  the  issue  was  against  the  defendants,  for 
there  was  no  eyidence  establishing  a  wounding,  other  than  that 
arising  from  the  failure  of  the  defendants  to  answer  the  charge. 

The  leading  facts  proved  were  these:  Markham  had  been 
raised  a  member  of  the  society  denominated  Shakers,  estab> 
lished  in  Mercer  county.  The  assault  and  battery  complained 
of  took  place  on  Sunday.  On  the  preceding  Thursday,  the  sis- 
terhood '*  dealt  with  him"  in  the  second  story  of  a  brick  house, 
in  which  it  may  be  inferred  that  he  had  lived  for  years.  The 
precise  nature  of  the  interview  between  Markham  and  the  sis- 
terhood is  not  explained.  It  may  be  inferred  that  personal  vio- 
lence  was  inflicted  on  him.  After  this  transaction,  he  was  re- 
quested to  leave  the  brick  house,  and  to  remain  at  the  tavern, 
forty  or  fifty  yards  distant,  until  Francis  Yoris  came  home, 
when  matters  could  be  adjusted.  He  consented,  upon  receiv- 
ing a  pledge  from  Dunlavy  and  others  that  he  should  be  well 
treated  there,  he  observing  the  customs  and  rules  of  the  society 
on  bis  part.  Accordingly  Markham  went  to  the  tavern.  On 
Saturday,  without  the  knowledge  of  the  heads  of  the  family  or 
any  one  else,  and  contrary  to  the  rules  and  usages  of  the  society, 
as  it  is  stated,  he  went  off  to  the  country,  and  returned  the 
same  evening  with  H.  Brown,  an  apostate  from  the  society. 
Upon  his  return,  Dunlavy  and  others  told  him  that  inasmuch  as 
he  had  disregarded  his  contract,  they  felt  themselves  absolved 
from  theirs.  Thereupon  Markham  discharged  them  from  its 
observance,  and  f^d  that  he  did  not  relj  on  the  society  for  pro- 
tection, but  would  seek  protection  from  the  civil  authority  of 
the  country.  In  consequence  of  Markham  going  to  the  country 
on  Saturday,  he  was  refused  his  dinner  and  breakfast  at  the 
tavern. 
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About  two  honrs  after  breakfast,  on  Sunday  morning,  he 
came  into  the  kitchen  at  the  brick  house  and  desired  to  eat 
something,  and  commenced  eating;  upon  which  the  defendants 
came  in  and  desired  him  to  withdraw  to  the  tavern,  and  said  if 
he  did  not  they  would  force  him.  Markham  refused,  and 
thesenpon  defendants  took  hold  of  him  and  carried  him  out  of 
doors.  In  the  yard,  the  defendants  threw  Markham  down,  and 
took  from  him  a  knife,  with  which  he  was  eating  in  the  kitchen, 
and  then  carried  him  and  put  him  out  at  the  gate;  using  no 
more  violence,  say  the  witnesses,  than  was  necessary  to  remove 
him.  The  hand  of  one  of  the  defendants  was  cut  by  the  knife, 
and  some  blood  was  seen  on  Markham's  clothes.  When  Mark- 
ham consented  to  go  to  the  tavern,  it  was  distinctly  understood 
that  he  should  forfeit  none  of  his  rights  by  going  there,  and 
that  he  should  return  if  things  were  not  settled  to  his  liking. 
This  agreement  was  made  with  Dunlavy  and  others.  Who  the 
others  were  is  not  stated,  nor  is  it  shown  what  authority  Dun- 
lavy had  for  making  the  agreement. 

By  Markham's  replication  to  the  plea  of  the  defendants,  he 
admits  that  they  held  and  occupied,  in  common  with  others, 
the  brick  house  at  which  he  was  assaulted,  and  from  which  he 
was  removed.    He  thus  concedes  the  right  to  the  defendants, 
asserted  by  them  in  their  plea,  but  he  proceeds  and  avers  that 
his  right  was  equal  to  theirs;  wherefore,  they  had  no  right  to 
commit  an  assault  and  battery,  for  the  purpose  of  removing  him, 
npon  his  failure  to  go  on  request.    He  concludes  his  replication 
with  a  verification.     The  rejoinder  denies  this  right  in  common, 
asserted  by  the  defendant  in  error,  and  thus  the  issue  is  com- 
pleted, leaving  the  burden  of  the  proof  with  Markham,  to  show 
his  interest  in  the  premises  from  which  he  was  expelled.     Has 
he  shown  anything  in  proof  from  which  the  jury  were  author- 
ized to  infer  a  tenancy  in  common  between  him  and  the  plaint- 
ifb  in  error?    We  think  he  has  not.    That  he  had  lived  in  the 
house  for  some  time,  as  a  member  of  the  society,  is  clear  enough; 
bat  what  rights  such  membership  gave  him  to  the  property  we  do 
not  judicially  know.    The  society  of  Shakers  is  not  incorporated. 
The  articles  of  association,  by  which  they  adhere,  are  unknown 
to  as.    Who  has  the  legal  title  to  the  bouse  in  question,  we 
know  not.    Whether  Markham  bears  the  relation  of  cestui  que 
UK  to  the  property,  we  can  not  toll.    Whether  he  was  tenant  at 
will,  tenant  at  sufferance,  tenant  for  years,  or  tenant  in  fee- 
simple,  during  the  time  he  lived  in  the  house,  we  know  not. 
The  evidence  gives  no  information  upon  these  matters.     His 
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title,  whatever  it  may  be,  is  suaceptible  of  proof.    If  be  had  no 
title,  his  entzy  into  the  kitchen  was  a  violation  of  the  adznitU^ 
rights  of  the  plainti£b  in  error,  and  they  were  authorized  to  re- 
move him  bj  force,  if  he  did  not  depart  upon  request.     If  the 
evidence  can  be  considered  as  conducing  to  show  the  least  right 
in  Markham,  to  wit,  that  of  bare  occupancy,  then  when  be  left 
the  house,  at  the  instance  of  Dunlavy  and  others,  and  went  to 
the  tavern,  he  could  not  thereafter  enter  against  the  will  of  those 
who  were  in  actual  possession  and  had  right  and  title  to  the 
property,  and  by  such  entzy,  shield  himself  from  expulsion  by 
them  on  account  of  a  former  occupancy.    We  may  entertain  a 
guest  for  weeks  or  months,  and  suffer  him  to  occupy  our  boose, 
and  then  expel  him  if  he  refuses  to  go  on  request.    If  he  goes 
of  his  own  accord,  he  has  no  right  to  return  against  our  con- 
sent, and  if  he  does,  he  is  a  mere  trespasser,  and  may  be  treated 
as  such.     He  could  not  rely  on  our  tolerating  his  former  occu- 
pancy.   We  do  not  say  that  this  was  the  case  of  Markham;  we 
do  not  believe  it  was;  but  as  it  does  not  appear  what  his  true 
character  was  in  respect  to  his  possession  and  occupancy  of  the 
house  while  he  lived  in  it,  nor  what  right  he  had  to  return  to  it, 
we  feel  bound  to  say  that  he  failed  to  sustain  the  affirmation  of 
the  issue,  and  therefore  the  juzy  ought  to  have  found  against 
him.    The  agreement  with  Dunlavy,  etc.,  that  he  should  lose 
none  of  his  rights  by  going  to  the  tavern,  amounts  to  nothing, 
unless  he  show  he  had  rights  to  lose,  which  he  has  not  done. 
There  is  not  the  least  evidence  which  shows  that  Markham  had 
any  right  to  the  kitchen  from  which  he  was  expelled. 

How  far  Markham  was  bound  to  conform  to  the  rules  of  the 
society,  and  what  these  rules  lequixed  of  him,  are  not  now  fit 
subjects  of  inquiry.  While  the  rights  of  evezy  citizen  will  be 
protected  against  all  prejudicial  consequences  likely  to  result 
from  rules  adopted  by  societies  or  individuals,  and  attempted  to 
be  enforced  without  lawful  authority,  evezy  citizen  must  be  re- 
quired and  compelled,  if  need  be,  to  respect  and  abstain  from 
infringing  on  the  rights  of  others,  whether  individuals  or  asso- 
ciations of  individuals.  What  right  a  seceded  member  of  the 
society  of  Shakers  has  to  the  property  acquired  by  the  joint 
labors  of  the  society  during  his  membership,  is  a  question  not 
presented  by  the  facts  in  the  present  case.  Upon  tbe  return  of 
the  cause,  if  Markham  can  sustain  his  replication  by  evidence, 
showing  an  interest  or  title,  in  common  with  the  defendants,  to 
tbe  house  from  which  he  was  expelled,  it  wHl  then  be  proper  to 
inquire  whether  his  interest  so  shown,  or  his  person,  in  the  use 
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and  poflooonion  of  such  an  interest,  has  been  abased  and  mal- 
treated bj  any  rule  of  the  society,  or  by  any  of  its  members. 
When  a  case  shall  be  properly  presented,  the  rights  of  all  con* 
oemed  will  be  defined  and  protected. 

It  seems  to  us  that  the  finding  of  the  juiy  was  not  warranted 
by  the  law,  nnder  the  conditions  of  the  pleadings  and  the  facts 
proTcd. 

Wherefore,  the  judgment  is  rcTcrsed,  and  the  cause  remanded 
for  a  new  trial,  not  inconsistent  with  this  opinion.  The  plaint- 
iffs in  enor  must  recoYcr  their  costs. 


[Ay^bM 


BOSTIGK  V. 

[4  J.J.lf*M«tt.f.,g9fT.l 

Tritct  FftopiBTT  IS  NOT  SuBJioT  TO  ExxcunoN  nnder  m  Jndgment  reoor- 

ered  against  *  tmatee  on  his  individual  note. 
PnsovAL  Pbofkbtt  Passbs  by  Dbijvsrt  only,  and  to  mske  m  sale  of  it 

valid  there  mnst  be  a  delivery. 
Os  EziconoN  Salk  or  Personal  Pbopertt,  it  is  not  neceasacy  that  the 

officer  ahoold  fonnally  hand  it  over  to  the  porohaser;  bat  it  most  be 

actually  levied  upon  by  him,  mnst  be  shown  to  the  bidden  at  the  time 

of  sale,  and  be  in  his  power  to  be  delivered  actually. 


Dkixhus.     The  opinion  states  the  case. 
Bledsoe  and  CoTnbs,  for  the  appellant. 
Hoggin,  conira. 

By  Court,  Bucknbb,  J.  This  was  an  action  of  detinue,  in« 
Btituted  in  September,  1828,  by  Eeizer  against  Bostick,  to  re- 
co?er  from  him  a  slave  named  Absolam.  Upon  an  agreed  case, 
the  facts  and  the  law  were  submitted  to  the  circuit  court. 
Judgment  was  entered  in  favor  of  Keizer  for  the  slave,  and 
damages  for  his  detention,  to  reverse  which  Bostick  prosecutes 
this  appeal. 

The  following  is  the  substance  of  the  agreed  case:  John 
Syme  conveyed  his  estate  to  William  Cochrane  and  W.  Cun- 
ningham, by  two  deeds  of  trust,  each  bearing  date  the  twenty- 
fiist  of  September,  1821,  one  designated  by  letter  A,  the  other 
by  letter  B.  The  slave  in  the  controversy  is  included  in  deed 
A.  Syme  and  wife  resided  in  Kentucky,  as  did  also  Cochrane, 
Cnnningham  lived  in  the  state  of  Virginia;  Cochrane  had  the 
custody  and  management  of  the  trust  property,  and  care  of 
Sjme's  family.     Some  of  the  slaves  mentioned  in  the  deed  of 
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trust  he  hired  ont,  sold  others,  and  proTided  for  SjmeV  familj 
a  residence,  furnishing  them  with  partial  supplies  from  jear  to 
year.  Having  rented  a  tenement  from  Price  and  Bobinson  for 
the  use  of  Mrs.  Syme  and  children,  which  they  occapied,  he 
executed  to  the  lessors  his  note  for  the  amount  agreed  upon  as 
rent,  upon  which  they  sued,  recovered  judgment  in  the  Fayette 
circuit  court,  and  caused  an  execution  otfierifadas  to  be  issued 
thereon.  Syme  having  died  shortly  after  the  execution  of  the 
deeds,  Cochrane  suffered  such  of  the  slaves  as  were  not  hired 
out  to  remain  with  Mrs.  Syme  and  children  on  the  place  which 
he  had  rented  for  them,  except  that  one  or  two  of  them  were 
sometimes  in  the  employment  of  himself  and  family. 

Bostick  had  married  one  of  Syme's  daughters,  and  with  the 
consent  of  his  mother-in-law  he  had  taken  possession  of  the 
slave  in  controversy;  but  there  was  no  agreement  that  he  should 
retain  the  possession  of  him  for  any  definite  period.  The  sheriff 
of  Fayette,  into  whose  hands  the  execution  above  mentioned 
had  been  placed,  called  on  Cochrane,  who  gave  him  written 
directions  to  levy  it  on  the  slave  Absolam,  which  the  officer  did 
while  he  was  at  Bostick's  house,  who  objected,  alleging  that  he 
belonged  to  Mrs.  Syme  and  children.  The  sheriff  did  not  take 
the  slave  out  of  the  appellant's  possession,  but  advertised  that 
under  said  execution  he  would  sell,  on  a  day  named,  Cochrane's 
right  to  him.  On  the  day  appointed  Bostick  produced  the 
slave,  but  refused  to  deliver  him,  whereupon  the  sheriff  pro- 
claimed  that  he  would  sell  Cochrane's  right  to  him,  but  would 
not  deliver  po^ession  to  the  purchaser.  He  offered  Cochrane's 
right  for  sale  to  the  highest  bidder,  and  the  appellee  became 
the  purchaser  thereof  at  thirty-one  dollars,  although  the  slave 
was  worth  three  hundred  dollars,  and  immediately  demanded 
of  the  appellant  that  he  would  deliver  possession  of  the  slave 
to  him,  which  he  refused,  and  Keizer  instituted  this  suit.  A 
suit  in  chancery  had  been  instituted  in  the  name  of  Syme's 
widow  and  heirs  against  Cochrane  and  Cunningham,  in  the 
Fayette  circuit  court,  the  papers  in  which  were  to  be  oonaid* 
ered  as  evidence  in  this  cause. 

The  execution  above  referred  to  bears  date  the  twenf7«-eighth 
of  July,  1828,  is  in  favor  of  Bobinson  and  Price,  and  is  for  one 
hundred  and  forty-two  dollars  and  eighty  cents,  and  costs,  upon 
which  the  sberiff  made  a  return,  in  substance,  that  he  had 
levied  on  a  slave  named  Absolam,  in  the  possession  of  John 
Bostick,  and  sold  Wm.  Cochrane's  right  to  him,  etc.  The  deed 
of  trust  marked  A  was  executed  by  John  Syme,  Wm.  Cochrane, 


Oct.  1830.]  BosncK  t;.  Eeizeb.  239 

and  Wm.  Ounninghain,  and  oonyeys  from  Sjme  to  them,  as 
tnutees,  eight  Blayes^  for  the  special  purpose,  as  is  therein  ex- 
pressed, of  selling  them,  or  any  of  them,  and  applying  the 
money  arising  therefrom,  in  the  first  place,  to  the  payment  of 
all  of  Syme's  just  debts,  to  purchase  a  small  farm  for  the  use  of 
his  wife  and  children;  the  deed  for  which  was  to  be  taken  in 
the  names  of  the  trustees,  and  thereby  to  clothe  Mrs.  Syme  and 
the  children  genteelly;  and  to  lay  in  a  stock  of  provision  for  the 
year  ensuing  the  date  of  said  deed.  Should  it  not  be  necessary 
to  sell  all  of  the  eight  slaves  for  the  purposes  aforesaid,  those 
not  sold  were  to  remain  in  trust  for  Mrs.  Syme  and  children. 
The  other  deed  of  trust  embraced  the  whole  of  Syme's  remain- 
ing property,  and  conyeyed  it  to  the  trustees  for  the  benefit  of 
his  heirs,  and  for  the  support  of  himself  and  wife. 

Mrs.  Syme  and  some  of  the  heirs,  becoming  dissatisfied  with 
Oochrane's  management  of  the  estate,  the  suit  in  chancery 
alluded  to  was  instituted,  charging  him  with  infidelity  respect- 
ing it,  with  divesting  its  proceeds  to  his  own  use,  and  with  in- 
Bolvency.  He  was  called  upon  to  exhibit  an  account  of  his 
proceedings;  a  withdrawal  of  the  estate  from  his  hands  is  prayed 
for.  The  principal  question  involved  in  the  case  is,  whether  the 
ode  of  Gochrane's  right  to  Absolam  was  valid.  We  think  it  was 
not  It  is  true  that  the  trust  estate,  for  the  purposes  of  the 
trost,  was  in  the  trustees;  but  it  was  not  subject  to  execution 
iasned  on  a  judgment  recovered  against  Cochrane  on  a  note 
executed  by  him  as  an  individual.  He  had  property  in  his 
hands  as  trustee,  which  might  have  been  sold  for  any  of  the 
purposes  specified  in  the  deeds;  but  for  reasons  best  known  to 
himself  (for  aught  we  know,  because  he  had  used  for  his  own 
purposes  a  portion  of  the  trust  funds),  he  had  executed  the 
note  as  for  a  debt  of  his  own.  If  trust  property  could  be  legally 
sold  under  such  an  execution,  no  man  could  be  willing  to  place 
his  property  in  the  hands  of  trustees;  for  neither  the  most 
earnest  desire  nor  the  most  vigilant  fidelity  on  their  parts  to 
promote  the  interests  of  the  cestui  que  trust,  would  be  sufficient 
safeguards  against  the  danger  of  an  entire  sacrifice  of  it,  if  one 
of  them  happened  to  be  involved  in  debt  beyond  his  ability  to 
pay  with  his  own  estate. 

That  the  trustees  had  a  right  to  sell,  and  were  able  to  convey 
a  valid  title  to  a  purchaser,  for  any  part  of  the  property,  is  not 
denied;  but  there  is  a  striking  difference  between  such  a  sale, 
niade  by  those  in  whom  the  trust  was  jointly  reposed,  and  the 
one  now  under  consideration.    He  who  might  not  scruple  to 
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confide  his  estate,  for  the  sapport  of  his  wife  and  familj,  to 
friends  selected  for  the  purpose  from  a  conviction  of  their  hon- 
esty, might  yet  well  hesitate  to  place  it  in  a  situation  exposed 
to  be  sacrificed  at  public  sale  under  execution  issued  on  a  judg- 
ment recovered  against  either  of  them,  indiTidually. 

In  a  modern  case  in  England,  which  we  shall  not  cite,  as  it 
is  an  opinion  delivered  since  1776,  it  was  decided  that  goods  of 
a  testator,  in  the  hands  of  his  executor,  can  not  be  seized 
in  execution  of  a  judgment  against  the  executor  in  his  own  ri^ht. 
In  the  case  of  Jackson  on  demise  of  Notion  and  Burt  t. 
Willardf  4  Johns,  41,  it  was  decided  that  lands  mortgaged 
can  not  be  sold  on  an  execution  against  the  mortgagee, 
before  a  foreclosure  of  the  equity  of  redemption,  though 
the  debt  is  due  and  the  estate  of  the  mortgagee  has  become  ab- 
solute at  law. 

But  independent  of  the  foregoing  consideration,  the  sale,  in 
another  point  of  view,  was  illegal,  and  conveyed  no  title  to 
Eeizer  for  the  slave.  The  sheriff,  neither  at  the  time  of  making 
the  sale,  nor  at  any  other  time,  had  the  possession  of  the  elaTe. 
BoBtick  had  not  been  actually  divested  of  his  possesion.  He 
brought  him  forward  on  the  day  of  sale,  but  refused  to  deliTei 
him  to  the  officer,  who  was  not  williug  to  risk  the  consequences 
of  taking  him.  He  did  not,  therefore,  sell  the  slave,  butCoch- 
rane's  right  to  him,  proclaiming  to  the  company,  at  the  time  of 
the  sale,  that  he  would  not  deliver  possession  to  any  one  who 
should  become  the  purchaser. 

Now,  a  chose  in  action  is  not  the  subject  of  execution;  per- 
sonal property  passes  by  delivery  only,  and  to  make  a  sale  of  it 
valid  there  must  be  a  delivery.  It  is  not  necessaty  that  the 
officer  should  formally  hand  it  over  to  the  purchaser;  but  it 
must  be  actually  levied  upon  by  him;  must  be  shown  to  the  Ud- 
ders at  the  time  of  the  sale,  and  be  in  his  power  to  be  de- 
livered actually.  This  is  absolutely  necessary  to  prevent  fraud; 
lest  by  keeping  it  out  of  view,  or  refusing  to  deliver  it,  it  xnay 
be  sacrificed  at  greatly  less  than  its  value,  or  than  it  would,  un- 
der other  circumstances,  sell  for.  It  is  by  no  means  probable 
that  a  person  wishing  to  buy  would  gire  nearly  as  much  foi 
property  which  the  sheriff,  at  the  time  of  sale,  gave  sueh  de< 
monstrations  of  a  distrust  of  his  right  to  sell  that  he  would  not 
venture  to  deliver  it;  and  which,  indeed,  was  at  the  very  mo- 
ment in  the  adverse  possession  of  a  man  who,  in  connection  -with 
others,  claimed  it  as  he  would  for  the  same  property  to  be  placed 
by  the  officer  of  the  law  in  his  possession.     The  present  is  a 
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illoBtration  of  this  Tiew.  Slaves  will,  perhaps,  more 
readily  than  any  other  property,  command,  at  the  sale  under 
ezecntion,  their  value;  yet  Gochrane's  right  to  one,  admitted  to 
be  worth  three  hundred  dollars,  was  sold  for  thirty-one  dollars, 
on  a  credit,  and  purchased  by  an  individual  who  knew  that  the 
man  who  had  him  in  possession  had  refused  to  deliver  him,  and 
who  knew  that  the  allied  right  which  he  was  purchasing  was 
that  only  of  a  trustee,  against  whom  at  the  time  a  suit  in  chan- 
cery was  depending,  in  behalf  of  Bostick  and  others,  to  deprive 
him  of  his  powers  as  trustee,  upon  a  charge  of  fraud  and  mis- 
maDagement . 

The  judgment  of  the  circuit  court  must  be  reversed  and  the 
eanse  remanded,  with  directions  to  enter  judgment  upon  the 
agreed  case  in  favor  of  the  appellant. 

DnnmAins  BsxAnrnro  Possibsiov  or  Chattels  Sold  under  ezeoatioiit 
Boardmau  ▼•  KeeUr^  15  Am.  Deo.  671>  and  note. 

Sbmbov  can  vot  Skll  Pbopebtt  that  htm  not  been  levied  upon:  Berry  v. 
Gr^Uh,  18  Am.  Deo.  909. 

EzscunoN  Sales  or  Pkbsovaltt  must  Takb  Plagb  at  or  near  the  place 
vheie  property  is:  Creadon  v.  StouCf  8  Am.  Deo.  878,  and  note,  876;  and  the 
goods  mnat  be  within  the  power  of  the  eheri£f:  Haggerty  v.  WHJtmr^  Id.  821. 


Gahfbell  V.  WmmNGHAic. 

IS  J.  J.  MaBMIATJi,  M.] 

PSAimuLBiT  CovciALMENT  OF  Natubb  OF  Tttib  by  vendor,  or  fraudulent 
repreeentations  with  regard  to  it,  are  grounds  for  the  reedasion  of  the 
oontnict,  although  the  title  and  inoumbranoee  are  of  record. 

Omihion  of  Vendor  to  Dibglosb  an  incnmbranoe  on  land,  where  no  fraud 
appears,  and  the  vendee  reoeives  no  injury,  the  inoumbianoer  releasing 
the  ittonmbrance,  presents  no  case  for  a  resoiision  of  oontraot. 

Bill  in  equity.    The  opinion  states  the  ease. 

Depew^  for  the  plainidff. 

JfBb  and  Brovm,  oonira. 

By  Court,  Bucdteb,  J.  On  the  second  of  July,  1818,  Wallace 
and  Hill  sold  and  conveyed  1^  deed,  of  that  date,  to  Campbell, 
for  and  in  consideration  of  the  sum  of  six  thousand  seven  hun- 
dred and  fifty  dollais,  for  which  notes  were  executed  by  Camp- 
bell to  them,  three  lots  or  parcels  of  land,  which  are  described 
in  the  deed  as  lying  in  the  town  of  Portland,  and  county  of 
Jefferson.  By  deed  of  the  same  date,  Hobson  and  Mordecai 
conveyed  to  him,  for  a  like  sum,  for  which  notes  were  also  exe- 
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ctiied  to  them  by  Campbell,  three  other  lots,  described  as  situ- 
ated in  the  same  town.  To  secure  the  payment  of  those  somt 
Campbell  executed  two  deeds,  each  bearing  date  on  the  second 
of  July,  1818,  conveying  by  one  to  Wallace  and  Hill  the  lots 
which  they  had  previously  conveyed  to  him,  and  by  the  other  to 
Hobson  and  Mordecai  the  lots  which  they  had  conveyed  to  him. 
As  these  deeds  contain  similar  stipulations,  the  following  ex- 
tract, from  that  to  Hobson  and  Mordecai,  will  explain  the  nature 
and  object  of  each: 

''  To  have  and  to  hold  the  said  three  lots  or  parcels  of  land, 
with  all  the  appurtenances,  unto  the  said  Hobson  and  Mordecai, 
and  to  their  heirs  and  assigns,  upon  trust,  and  to  the  uses  and 
purposes  following,  and  no  other,  to  vnt:  First — that  in  case 
the  said  Arthur  Campbell,  his  heirs  or  assigns,  do  and  shall 
well  and  truly  pay  and  satisfy  each  and  every  of  the  said  notes, 
as  they  shall  respectively  become  due,  that  then  the  said  Hob- 
son and  Mordecai,  their  heirs  or  assigns,  shall  release  and  re- 
convey  the  said  lots  or  parcels  of  land,  with  all  the  appurte- 
nancesy  unto  the  said  Arthur  Campbell,  and  to  his  heirs  and  as- 
signs, at  his  or  their  costs  and  charges,  within  a  reasonable  time 
after  request.  Secondly — that  forty  days  of  grace  shall  be  and 
are  hereby  allowed  the  said  A.  Campbell,  and  his  heirs  and  as- 
signs, after  each  of  the  said  notes  shall  become  due  and  paya- 
ble, within  which  to  pay  the  same;  that  upon  fidlure  to  pay  each 
of  said  notes  within  the  days  of  grace,  after  the  day  of  payment 
of  each,  it  shall  be  lawful,  and  power  and  authority  are  hereby 
given  to  the  said  Hobson  and  Mordecai,  or  the  survivor  of  ihem, 
from  time  to  time,  to  sell  at  public  sale,  on  the  premises,  to  the 
highest  bidder,  for  ready  money,  as  much  of  the  said  lots  as 
will  pay  off  and  satisfy  each  of  said  notes  when  due,  with  inter- 
est and  costs  of  sale;  and  to  convey  and  deliver  possession  of 
the  part  or  parts  so  sold,  to  the  purchaser  or  purchasers/' 

It  is  further  stated  in  those  deeds  that  Campbell  was  put 
into  possession  of  all  the  lots,  and  might  make  sales  of  such 
parts  of  them  as  he  might  think  proper,  and  his  yendon 
would  release  to  him,  or  his  vendees,  such  parts  as  he  might 
sell;  the  purchase  money  with  interest,  for  such  parts,  being 
first  paid  to  Hobson  and  Mordecai.  Campbell  laid  off  the 
ground  so  purchased  from  Hobson  and  Mordecai,  and  Wal- 
lace and  Hill,  into  small  lots,  upon  a  plan  which  he  called 
"  Campbell's  western  enlargement  of  Louisville,"  and  exposed 
tbem  publicly  to  sale  to  the  highest  bidder.  Whittingham  and 
Charles  Peters  made  a  joint  purchase  of  one  of  them,  situated 
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on  the  north  eide  of  and  adjoining  Washington  street,  with 
a  iront  of  sixty  feet  and  ranning  back  ninety  feet,  being  part 
of  lot  number  five,  in  sqnare  number  eleren,  in  range  number 
one  of  said  plan,  at  the  price  of  five  hundred  and  seventy  dol- 
lars, for  which  they  executed  five  promissory  notes  to  Oampbell, 
payable  at  different  periods.  On  the  thirty-first  of  July,  1818, 
Campbell,  by  deed  of  that  date,  conyeyed  the  lot  to  them,  with 
covenants  of  "  legal  seisin,  right  to  sell,  and  warranty  of  title," 
and  received  from  them  a  mortgage  thereon  to  secure  the  pay- 
ment  of  the  purchase  money. 

In  June,  1821,  Whittingham  filed  his  bill  in  chancery  for  a 
rescission  of  the  contract,  on  the  ground  of  a  defect  of  title  in 
Campbell  at  the  time  he  executed  the  conveyance  to  him,  and 
insists  upon  the  deeds  of  trust  from  Campbell  to  Wallace  and 
HQl,  and  Hobeon  and  Mordecai,  as  evidence  of  the  alleged  de- 
fect. He  charges  that,  with  the  exception  of  the  first,  all  the 
above  notes  have  been  assigned  or  pledged  by  Campbell  to  the 
Commercial  Bank  of  Louisville,  or  to  their  agents,  Denny, 
fbroston,  and  Tyler,  without  the  consent  of  himself  or  his  co- 
obligor;  and  that,  upon  the  first,  judgment  had  been  obtained 
against  them,  which  he  had  replevied,  Peters  having  in  the 
mean  time  died;  and  that  judgment  had  also  been  obtained 
against  him  on  the  second  note,  each  of  these  judgments  being 
in  the  name  of  Campbell.  He  alleges,  that  at  the  time  he  and 
Peters  made  the  purchase,  they  were  ignorant  of  the  incum- 
brances on  the  lot,  which  had  ever  since  remained  in  possession 
of  Campbell  and  others  claiming  under  him;  he  and  Peters  hav- 
ing been  unable  to  obtain  the  possession  of  it  on  account  of 
said  incumbrances.  He  also  alleges  that  Campbell  is  much  em- 
barrassed in  his  pecuniaiy  circumstances,  and  unable  to  pay  the 
large  demands  which  were  in  force  against  him,  and  prays  for 
an  injunction  against  the  judgment  at  law. 

By  amended  bills,  he  charges  that  on  the  day  of  sale,  when 
he  and  Peters  made  the  purchase,  a  splendid  plan  of  proposed 
enlargement  of  the  town  to  be  built,  etc. ,  laid  off  in  an  impos- 
ing manner,  with  fine,  broad  streets,  etc.,  was  exhibited  by 
Campbell  to  the  company,  who  had  convened  to  purchase  lots, 
which  plan  he  had  previously  published  and  filed  in  the  office 
of  the  clerk  of  Jefferson  county,  none  of  which  streets  had  been 
or  probably  ever  would  be  opened;  and  that  the  whole  of  the 
land  on  which  said  enlargement  was  proposed  to  be  made,  had 
been  and  still  was  in  the  possession  of  Campbell  and  his  ten- 
ants; that  at  said  sale,  Campbell  fraudulently  employed  puff- 
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erSy  who  bid  some  of  the  first  sold  lots  to  extravagant  prices, 
bj  which  means  Whittingham  and  Peters  were  deceived  as  to 
the  true  value  of  the  lot,  and  induced  to  buy  it  at  a  price  great- 
ly beyond  what  it  was  worth;  that  the  lot  was  sold  by  Campbell, 
and  purchased  by  him  and  Peters,  with  a  view  to  its  being  a 
town  lot,  having  the  advantage  of  streets,  etc.,  and  that  with- 
out the  promise  and  expectation  of  such  advantages,  the  pur- 
chase would  not  have  been  made. 

He  moreover  charges,  that  in  suits  instituted  by  Wallace  and 
Hill,  and  Hobson  and  Mordecai,  against  Campbell,  decrees  had 
been  procured  foreclosing  Campbell's  equity  of  redemption  in 
the  land  embraced  in  the  above-mentioned  deeds  of  trust;  and 
that  at  sales  made  under  those  decrees,  they,  Wallace,  Hill, 
Hobson,  and  Mordecai,  had  purchased  the  whole  of  it,  exoept 
the  lot  purchased  by  him  and  Peters,  and  a  few  other  lots,  by 
which  the  f  ee^simple  in  the  proposed  streets  had  become  com- 
pletely vested  in  the  purchasers;  and  his  lot  remained  an  insu- 
lated portion  of  an  acre,  stripped  of  all  the  promised  and 
expected  advantages.  He  also  states  that  the  notes  assigned  to 
the  Commercial  Bank  of  Louisville  had  been  delivered  by 
Campbell  to  the  bank  as  collateral  security;  Campbell,  tike 
bank,  and  agents,  the  heirs  of  Peters,  and  one  Ghiilbreath,  to 
whom  one  hundred  dollars  of  one  of  the  judgments  had  been 
assigned  by  Campbell,  were  made  defendants. 

Campbell,  in  his  answers,  says,  that  the  deeds  of  trust,  or 
mortgages,  constituted  no  defect  in  his  title;  that  he  was  au- 
thorized, by  the  provisions  of  those  deeds,  to  make  the  sale; 
and  that  his  vendors  were  thereby  bound  to  release  to  him  or 
his  vendees,  upon  payment  to  them  of  a  ratable  proportion  of 
the  purchase-money,  which  he  alleges  had  been  made;  and  that 
he  had  obtained  a  release  from  Wallace  and  Hill  for  the  lot 
purchased  by  Whittingham  and  Peters;  and  also  a  release  from 
Hobson  and  Mordecai  for  the  same,  executed  by  Samuel  Dick- 
erson,  as  commissioner,  under  a  decree  in  chancery  which  he 
had  obtained,  each  of  which  he  files,  and  offers  to  make  to 
Whittingham  any  further  conveyance,  upon  payment  of  the 
purchase-money,  which  might  by  the  court  be  deemed  neces- 
sary. He  does  not  deny  the  allegations  of  the  bill,  as  to  the 
fact  of  his  having  filed  in  the  clerk's  office  the  plan  of  the  pro- 
posed enlargement  of  the  town,  with  streets  and  alleys,  and  the 
exhibition  of  it  at  the  time  of  the  public  sale  of  the  lots,  when 
Whittingham  and  Peters  purchased;  or  the  ohaige  of  his  hav- 
ing procured  fictitious  bidders,  etc. 
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lo  the  answer  of  the  bank  and  her  agents,  it  is  admitted  that 
the  notes  assigned  to  it  were  pledged  as  collateral  security  only 
to  secure  the  payment  of  money  due  by  Campbell  to  that  insti- 
tution. They  and  Gailbreath  rely  upon  their  ignorance  of  the 
matters,  adopt  Campbell's  answers,  and  demand  proof  of  eyery 
allegation  not  admitted  upon  a  final  hearing  of  the  cause;  the 
drcttit  court  decreed  a  perpetuation  of  the  injunction,  and  a  re- 
scission of  the  contract.  To  reverse  the  decree,  this  writ  of  error 
b  prosecuted. 

On  the  part  of  the  plaintiff  in  error,  it  is  contended  that  the 
court  erred  in  sustaining  the  bill  and  granting  the  relief  sought; 
that  if  it  was  proper  for  the  chancellor  to  render  any  decree  in 
faror  of  Whittingham,  it  should  have  been  an  injunction  only, 
restraining  the  collection  of  the  purchase-money  until  the  dam- 
ages, if  any,  sustained  by  him  and  Peters,  were  ascertained  by 
an  issue  out  of  chancery,  or  a  trial  at  law;  and  then  a  perpetua- 
tion of  the  injunction,  pro  tanio.  Where  a  conveyance  has  been 
executed,  and  a  vendee  let  into  possession,  a  court  of  chancery 
will  not  decree  a  rescission  of  the  contract,  where  there  is  no 
other  ground  for  claiming  its  interposition  than  a  defect  of  title 
in  the  vendor.  An  adequate  remedy  in  such  cases  can  be  found 
in  an  action  at  law  on  the  covenants  contained  in  the  deed  of 
conveyance;  and  there  would,  therefore,  be  no  propriety  in,  or 
necessity  for  the  interference  of  the  chancellor.  See  the  case 
of  IGBer  v.  Long,  8  A.  E.  Marsh.  836.  But  if  the  contract  be 
tainted  with  fraud,  which  we  consider  as  suflSciently  established 
in  this  case  to  justify  the  decree  rendered,  it  vitiates  the  whole 
transaction,  and  presents  a  proper  ground  upon  which  to  de- 
elare  it  void. 

We  do  not  attach  any  importance  to  the  ground  assumed, 
that  puffers  were  fraudulently  employed  by  Campbell,  who  bid 
for  some  of  the  other  lots,  because  if  it  be  even  conceded  that 
the  allegations  of  the  bill  on  that  point  are  specific  enough, 
and  that  such  bidding  might  have  indirectly  enhanced  the  price 
of  the  lot  in  question,  we  are  nevertheless  of  opinion  that  the 
proof  in  the  cause  is  not  sufficient  to  bring  the  case  within  the 
principles  of  the  law  on  that  subject,  so  far  as  the  bank  and 
Gailbreath  are  concerned.  The  charge  is  not  denied  by  Camp- 
bell, and  the  bank  adopted  his  answer  as  to  the  statements 
which  he  made,  but  no  further,  and  demands  proof  of  every 
allegation  not  expressly  admitted.  Nor  is  it  considered  as 
necessary  to  determine  whether,  upon  the  alleged  defect  of 
title  only,  the  decree  could  be  sustained.    Had  the  nature  of 
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Campbell's  title  to  the  lot  ptuchased  by  Whittingham  and  Peters 
been  fraudolently  concealed;  or  bad  he  made  fraudulent  repre- 
sentations on  that  subject,  by  which  the  purchasers  were 
seduced  into  the  contract,  and  induced  to  accept  an  insuffi- 
cient title,  it  would  have  presented  a  clear  case  for  rescission, 
notwithstanding  his  title,  and  the  incombranoes  on  the  lot  might 
have  been  matter  of  record;  for  it  does  not  present  a  satis- 
factory defense  to  an  allegation  of  fraud,  in  the  ssle  of  land, 
as  to  the  title,  to  show  that  the  conyeyance  had  been  recorded, 
whereby  the  Tendee  might  with  proper  diligence  haTO  discov- 
ered the  defects  complained  of,  and  respecting  which  the  fraud 
was  practiced:  Toung  t.  Hopkins^  6  T.  B  Hon.  28. 

Whittingham  expressly  alleges  the  ignorance  of  himself  and 
lo-purchaser  of  any  defect  or  incumbrance  at  the  time  the  pur- 
chase was  made,  and  it  is  not  pretended  that  Campbell  made 
any  disclosure  of  the  facts  to  them.  It  is,  however,  insLsted 
that  no  injury  resulted  in  consequenoe  of  the  incumbrance  on 
the  lot,  as  it  had  been  removed  previous  to  the  time  of  the 
trial,  when  the  decree  was  rendered.  Whether  that  assertion 
can  be  maintained,  depends  on  a  fact,  concerning  which  the 
record  does  not  famish  the  most  satisfactory  evidence.  If  the 
whole  of  the  lot  is  embraced  within  the  boundaries  of  the 
ground  couTeyed  by  Wallace  and  Hill,  the  incumbrance  was 
removed  by  the  deed  of  release,  as  it  has  been  called,  or  re- 
conveyance from  them.  But,  if  a  part  of  it  be  corered  by  the 
deed  from  Hobson  and  Mordecai,  which  seems  to  be  the  fact, 
from  the  decree  under  which  Diokerson  made  the  deed,  referred 
to  in  Campbell's  amended  answer,  as  well  as  from  the  answer 
itself,  and  from  the  deposition  of  Poignaud,  it  does  not  satis- 
factorily lippear  that  the  incumbrance  has  been  removed.  The 
record  of  the  case,  in  which  the  decree  was  entered,  undet 
which  the  deed  was  made  by  Dickerson,  is  not  exhibited;  but 
from  the  decree,  which  is  made  a  part  of  the  present  record,  it 
is  made  the  duty  of  Hobson  and  Mordecai  to  execate  to  Camp- 
bell, on  or  before  a  day  therein  named,  a  deed  of  release  foi 
one  half  of  lot  No.  5,  etc.,  which  is  the  one  purchased  by 
Whittingham  and  Peters;  and  that,  if  they  should  fail  to  com- 
ply with  the  decree,  Samuel  Dickerson,  as  commissioner,  should 
convey  the  same,  etc.  He  attempted  to  comply  with  the  au- 
thority vested  in  him  as  commissioner,  but  executed  a  wzitingg 
not  under  seal,  and  purporting  to  have  been  signed  by  Horde* 
cai  and  Hobson,  through  Dickerson. 

It  is  certainly  not  such  a  conveyance  under  the  decree,  as  re- 
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iiiTested  Campbell  with  the  legal  title.  Beside,  at  the  time 
the  decree  in  this  case  was  rendered,  that  under  which  Dicker^ 
son  attempted  to  act,  was  subject  to  revision  in  this  court  bj 
writ  of  error.  In  the  case  of  Hunt  t.  McConnel,  1  T.  B.  Mon. 
222,  it  was  decided  that  the  omission  of  the  alienor  to  disclose^ 
at  the  sale,  an  incumbrance  on  the  land,  where  he  is  not  actu- 
ated bj  any  fraudulent  intention,  and  the  purchaser  receives  no 
iujarj  from  it,  and  it  is  released  by  the  incumbrancer  before 
the  hearing,  presented  no  sufficient  ground  for  a  rescission  of 
tue  contract.  In  that  case,  however,  the  court  remark,  that  if 
the  incumbrance  had  proved  to  be  injurious  to  the  purchasers, 
though  the  vendor  might  not  have  been  influenced  by  any  im- 
proper motive,  the  case  would  have  assumed  a  much  more  im- 
posing aspect.  But  if  it  were  entirely  clear  that  the  incum- 
brance on  the  lot  had  been  removed  previous  to  the  decree,  the 
contract  upon  the  other  ground  relied  upon  as  to  the  proposed 
streets  and  aUeys  would  be  sufficient  to  warrant  the  decree  pro- 
nounced by  the  circuit  court. 

It  is  satisfactorily  made  to  appear,  from  the  proof  in  the 
cause,  that  the  lot  was  sold  and  purchased  as  a  town  lot,  to 
have  the  benefit  of  contiguous  streets  and  alleys.    It  has  not, 
and  can  not,  with  the  slightest  plausibility,  be  contended  that 
BQch  was  not  the  clear  and  explicit  understanding  of  the  con- 
tracting parties.    Now,  although  the  vendors  of  Campbell  were 
bound  to  relinquish  to  him  their  claim  to  any  particular  lot, 
upon  the  reception  by  them  of  a  ratable  proportion  of  the  pur- 
chase-money, yet  they  were  not,  by  the  terms  of  the  deed, 
bound  to  make  any  relinquishment  as  to  the  ground  on  which 
the  streets  and  alleys  were  proposed  to  be  opened.    As  to  that, 
Campbell  knew  that  he  would  be  unable  to  comply  with  the  in-, 
duoements  which  he  held  out  to  purchasers  of  lots,  until  he 
paid  thirteen  thousand  five  hundred  dollars,  that  being  the 
amount  for  which  he  had  executed  the  two  deeds  of  trust. 
Those  deeds  were  executed  previous  to  the  passage  of  the  act 
prohibiting  sales  by  trustees,  unless  ordered  by  a  court;  and 
sorely  it  would  have  been  an  act  of  almost  incredible  folly  to 
give  five  hundred  and  seventy  dollars  for  so  small  a  piece  ol 
ground,  situated  as  that  is,  if  the  purchasers  had  known  that 
their  enjoyment  of  it,  for  the  purposes  designed,  depended 
upon  the  payment  by  their  vendor  of  so  large  a  sum  of  money; 
and  that,  upon  the  failure  by  him  to  make  payment,  that  and 
the  adjoining  ground  was  liable  to  be  sold,  without  application 
to  a  court,  or  even  notice  to  them. 


218  LuNSFOBD  t;.  Tubmeb.  [Eentad^^ 


Under  the  oiroumBtances  of  the  caae,  it  was  the  indiBpensahla 
duty  of  Campbell  to  make  known  the  incumbrance;  and  hia 
failure  to  do  so  demands  a  rescission  of  the  contract.  Upon  the 
deeds  of  trust,  it  appears  that  decrees  have  been  entered  by  a 
court  of  chancery  subjecting  the  whole  of  Campbell's  purchaae 
from  Wallace  and  Hill,  and  Hobson  and  Mordecai,  except  a 
few  lots  to  sale,  in  payment  of  the  sums  due  by  him  to  them; 
that  they  purchased  the  ground,  and  now  refuse  to  permit  any 
part  of  the  proposed  streets  and  alleys  to  be  opened.  It  more- 
over appears  that  they  have  not,  at  any  time,  been  opened;  and 
in  the  years  1820  and  1821,  Campbell  rented  out  the  ground  on 
which  the  proposed  enlargement  of  the  town  was  to  be  made, 
with  the  exception  of  the  lots  sold  by  them. 

Whether  the  purchasers  of  the  lots  from  Campbell  could  com- 
pel Wallace,  etc.,  to  open  them,  is  a  question  not  neoeaaaiy  to 
be  here  considered.  It  is  not  the  duty  of  Whittingham  to  make 
the  experiment. 

Fa^UDuuENT  CoBCBAUcniT  DT Saubs  See  note  to-  ffugha  r^MoOertmm,  15 
Am.  Deo.  106L 


LUNSFOBD  t;.   TUBNEB. 

fS  J.  J.  KiMHATJ.,  104.] 

Tekaxt  is  Estopped  to  Dbnt  Lakdlobd's  Title,  m  a  gonenl  rule. 
Where  Landlord's  Title  is  Judicially  Pronounced  InsumuiEirT  for  the 

tenaat'e  seoority,  the  latter  may  renoanoe  the  reUtion  and  take  ahehar 

mider  the  paiamount  title. 
Tenants  Entering  avter  a  Judgment  in  Ejeotkent  are  not  neoeMaiy 

parties  to  sdre/aeku  to  revive  the  judgment. 
Landlord  being  in  Possession  bt  his  Tenants,  he  may  as  tern  iemtmi  he 

made  party  to  a  tetre  /aeku  to  revive  a  Judgment  in  ejeetment  for  the 

land. 

EnoTMSNT.    The  opinion  states  the  oaae. 

Owdeyamd  CaperUm^  for  the  appellants. 

Twmer^  contra. 

By  Court,  Bobebtson,  C.  J.  In  1818,  Dougherty's  heirs  ol^ 
taioed  a  judgment  in  ejectment  against  Thomas  A.  Thompson 
and  others.  Thompson  having  enjoined  the  judgment,  his  bill 
was  dismissed,  and  his  injunction  dissolved  except  as  to  an  in- 
considerable  portion  of  the  land;  and  the  decree  was  affirmed 
by  this  court  in  Japuaiy,  1827.  Thompson  having  died  intes- 
tate in  1825,  A.  W.  Turner,  as  the  administrator,  leased  in  1826 
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A  pari  of  the  land,  for  which  the  injunction  was  afterwards 
diasolyed  to  Hyeronemns,  and  a  part  to  Harris.  Hyeronemus 
leased  his  part  to  Lnnsford  in  June,  1828;  Dougherty's  heirs 
obtained  a  judgment  for  a  habere  fadoB  po99em(mem^  on  a  (scire 
faeioM  whidi  had  been  senred  on  A.  W.  Turner,  but  to  which 
Harris  and  Lunsford,  who  remained  in  possession  as  his  tenants, 
were  not  parties.  On  the  ninth  of  August,  1828,  Green  Olay, 
as  the  beneficial  parl^  to  the  ejectment  and  the  scire  fadaSy 
leased  to  Harris  and  Luosford  (who  attorned  to  him  after  the 
judgment  on  the  scire  facias)  the  same  tenement  which  had 
been  released  to  them  by  A.  W.  Turner.  In  August,  1829,  this 
action  of  ejectment  was  brought  on  the  demise  of  A.  W. 
Tomer  and  others  to  recover  from  Harris  and  Lunsford  the 
land  which  they  had  leased  from  Tomer,  and  afterwards  from 
Clay. 

The  foregoing  facts  having  been  proved  or  admitted  on  the 
trial,  the  circuit  court,  on  the  motion  of  the  counsel  for  Turner, 
instructed  the  jury,  that  as  Harris  and  Lunsford  had  acquired 
the  possession  as  tenants  under  Turner,  they  were  thereby 
estopped  to  gainsay  his  title,  and  that,  consequently,  he  was 
entitled  to  a  judgment  without  any  other  proof  of  title.  Where- 
fore, a  verdict  and  judgment  were  rendered  against  the  appel- 
lants. 

As  a  general  rule  of  law,  no  one  is  more  firmly  established 
than  that  which  exacts  from  a  tenant  fidelity  to  the  title  of  his 
landlord:  **  The  tenant  shall  not  dispute  the  title  of  his  land- 
lord.'' But  this  salutary  rule  is  not  universal  in  its  application, 
la  it  is  a  rational  rule,  it  will  not  be  extended  beyond  the  prin- 
ciple on  which  it  is  founded.  "  Allegiance  "  and  ''  protection  " 
are  correlative  and  co-extensive.  Whenever  it  is  ascertained,  by 
a  competent  judgment'  or  decree,  that  the  landlord's  title  is  in- 
AQ£Bcient  for  the  security  of  the  tenant,  the  relation  between 
them  may  be  renounced,  and  the  tenant  may  protect  himself  by 
taking  shelter  under  the  paramount  title.  In  this  respect,  a 
jadgment  of  eviction  against  the  tenant  would  be  as  effectual 
as  an  actual  eviction.  The  judgment  would  entitle  the  success- 
ful party  to  the  possession  by  entry  without  process,  and  the 
tenant  not  only  may,  but  should  submit,  without  requiring 
actoal  force  to  evict  him.  Such  is  the  reason  as  well  as  the  let- 
ter of  the  law.  The  sixteenth  section  of  an  act  of  1796,  1  Dig. 
316,  declares  that  "  the  attornment  of  a  tenant  to  any  strangei 
shall  be  void,  unless  it  be  with  the  consent  of  the  landlord,  or 
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purBuant  io,  or  in  consequence  of  the  judgment  of  a  oonrt  oi 
law,  or  the  order  or  decree  of  a  court  of  equity/' 

It  is  not  denied  that  if  the  judgment  on  the  scire  /aciaM  had 
been  rendered  against  the  appellants  as  parties,  they  mig^ht 
have  legally  attorned  and  taken  protection  under  the  sucoessfo] 
party;  but  as  they  were  not  parties  to  the  scrie  facias,  the  coun- 
sel for  the  appellee  insists  that  they  had  no  right  to  attorn,  or 
surrender  the  possession,  without  the  consent  of  A.  W.  Turner, 
under  whom  they  entered.  We  can  not  perceive  any  reason  for 
such  a*distinction,  without,  so  far  as  we  can  see,  any  difference 
in  principle  in  the  two  cases.  The  same  principle  must  be 
applicable  equally  to  both  of  them.  The  appellants  might  have 
been  evicted  by  habere  facias,  in  consequence  of  their  privity 
with  the  party  against  whom  the  judgment  was  rendered.  They 
entered  long  after  the  judgment  in  ejectment  against  Thompson. 
The  object  of  the  scire  facias  was  to  have  process  for  enforcing 
that  judgment.  It  was  not  necessary  to  make  the  appellants, 
who  entered  as  tenants  after  the  judgment,  parties.  If  Thomp- 
son had  not  died,  a  scire  facias  would  not  have  been  necessaiy, 
and  then  it  would  have  been  clear  that  the  appellants  could 
have  been  evicted  by  a  habere  facias  on  the  original  judgment. 
As  the  entry  by  the  appellants  did  not  render  a  scire  facias  neces- 
sary for  enforcing  the  judgment,  therefore  the  judgment  on  the 
sdre  facias  was  as  effectual  against  them  as  the  original  judg- 
ment would  have  been  if  it  could  have  been  effectuated  without 
revivor.  The  landlord  being  considered  as  in  possession,  was 
made  the  party  as  terre  tenard,  and  to  that  there  can  be  no  ob- 
jection. 

If,  therefore.  Clay  had  authority  from  Dougherty's  heirs  to 
take  possession  of  the  land,  the  appellants  had  a  right  to  sur- 
render the  possession  to  him,  or  attorn',  as  they  did  to  him  in 
August,  1828,  after  the  judgment  for  execution.  The  attorn- 
ment was  legal  in  **  consequence  of  a  judgment  of  a  court  of 
law,"  and  the  appellants  were  not  bound  by  their  fealty  to  the 
title  under  which  they  entered  to  resist  the  judgment  and  re- 
quire actual  eviction.  Therefore,  their  attornment  may  have 
been  legal;  and  if  it  were,  the  court  erred  in  its  instruction. 
Clay's  authority  has  not  been  seriously  questioned,  and  prima 
facie  it  seems  to  have  been  sufficient.  The  leases  by  Clay  were 
made  after  the  judgment  for  execution,  and  before  a  supersedeas 
to  that  judgment  had  been  obtained;  consequently,  as  Clay  had 
a  right  to  enter,  and  it  was  the  duty  of  the  appellants  to  surren- 
der the  possession  to  him,  the  attornment  to  him  can  not  be 
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affected  by  such  matter  ex  posl  facto.  What  effect  might  have 
resulted  from  a  reversal  of  the  judgment  on  the  scire  facias,  we 
are  Dot  now  called  on  to  decide.  Nor  is  the  legality  of  the  at- 
tornment affected  by  the  fact  that  Thompson  was  dead  when 
this  court  a£Srmed  the  decree  of  the  circuit  court  dissolving  his 
injuDction  to  the  judgment  in  ejectment.  We  will  not  presume 
that  the  decree  of  this  court  was  a  nullity.  The  record  has  not 
been  exhibited.  But  the  injunction  has  been  dissolved,  and  a 
judgment  for  execution  has  since  been  obtained.  It  was  proper, 
therefore,  for  the  appellants  to  submit  to  the  judgment  on  the 
9cire/acias. 

The  objection  now  made  to  the  scire  /adas^  and  to  the  judg- 
ment upon  it,  because  the  term  is  not  shown  in  them,  must  be 
equally  unavailing.  The  judgment  may  be  erroneous,  but  it 
was  not  void.  Until  reversed,  it  would  have  entitled  Dougherty's 
heirs  to  possession,  and  would  have  enabled  them  to  evict  the 
appellants  by  execution. 

Wherefore,  as  the  circuit  court  erred  in  instructing  the  jury 
that  the  appellants  had  no  right  to  deny  the  title  of  A.  W. 
Turner,  or  to  require  proof  of  it,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


Tesast  Estqfpkd  to  DKirr  Landlord's  Tttlb. — Camp  v.  Campt  13  Am. 
Dee.  68,  and  note.  Tenant,  after  eviction,  may  take  refage  under  the  ad* 
veiie  title  by  purohaae  or  otherwise:  Fowler  v.  Cravens^  ante^  153 


MoGeE   V.  SODUSKY. 

[6  J.  J.  MtlMTfATiT.,  186.) 

QDBnov  or  Chabacisb  in  Actions  for  Slander  u  neoesBarily  involved. 

JifiDXKCB  IH  MmoATiON  T7NDEB  THB  GENERAL  IssuE  in  an  action  for 
slander,  can  not  be  given  of  facts  tending  to  show  that  the  defendant 
had  reasonable  groonds  for  believing  the  chaige  when  he  uttered  it. 

Slahdxb.     The  opinion  states  the  case. 

Denny ^  TripLett^  and  HewUt,  for  the  plaintiff. 

Chinn,  contra. 

By  Court,  Bobestson,  C.  J.  This  is  an  action  of  slander. 
Sodusky  sued  McGee  for  charging  him  with  illicit  intercourse 
with  his  (McOee's)  wife;  and  obtained  a  verdict  and  judgment 
on  the  general  issue  for  three  thousand  dollars  in  damages. 
The  only  question  presented  to  this  court  for  consideration  is, 
whether  or  not  the  circuit  court  erred  in  permitting  Sodusky  to 
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prove  that  Mrs.  McGee'a  general  character  was  good.  A  biD 
of  exception  states  that  on  the  trial  Sodusky  "called  a  witnesfl 
to  prove  the  general  good  character  of  Mrs.  McGee,  in  order  to 
rebut  evidence  brought  out  by  McGee  on  the  crosa-ezamination 
of  Sodusky's  witnesses,  conducing  to  prove  unchaste  conduct 
on  the  part  of  Mrs.  McOee,  to  the  examination  of  whom,  on 
that  point,  McGee,  by  his  counsel,  objected,  and  the  court 
overruled  the  objection."  Supposing,  as  we  must  do,  that  the 
testimony  intended  to  be  rebutted  was  precisely  such  as  the  ex- 
ception represents  it  to  have  been,  it  was  impertinent,  and  con* 
sequentlj  illegal. 

As  the  plaintiff  sues  in  an  action  of  slander  for  an  injury  to 
his  charactei,  the  issue  necessarily  involves  his  character.  But 
with  the  exception  of  some  anomalous  cases,  the  character  of  a 
stranger,  iiuA  i^ho  was  not  a  witness,  can  not  be  implicated  in  a 
controversy  i.ni*e*  ^lios.  In  a  suit  for  criminal  conversation,  as  the 
extent  of  tiie  d^toiviant's  guilt  and  of  the  plaintiffs  injury  may 
depend  chiefly  oa  thv  character  and  deportment  of  the  plaintiff's 
wife,  her  conduct  iiuvii  character  may,  ex  necessUale,  be  subjected, 
even  without  her  kccwledge,  to  the  ordeal  of  judicial  scrutiny. 
So' in  a  prosecution  fi>r  a  rape,  the  character  of  the  female  com- 
plaining of  violence,  nay  be  investigated,  although  she  is  no 
party  to  the  prosecutiori.  It  may  be  possible  that  the  character 
of  a  person,  neither  p&v&y  nor  witness,  may  be  implicated  in  an 
action  of  slander.  Fo^^  example,  as  Sodusky  could  not  have 
been  guilty  unless  Mrs.  McGee  had  been  aparticeps,  therefore, 
if  McGee  had  pleaded  and  sustained  justification,  the  character 
of  his  wife  would  inevitably  have  suffered  degradation.  Al- 
though she  is  not  in  form  a  party  to  the  suit,  she  is  so  identified 
with  Sodusky  in  the  charge  made  against  him,  that  an  inquiry 
into  its  truth  would  necessarily  affect  her  indirectly  and  conse* 
quentially. 

Under  the  general  issue  in  slander,  a  defendant  may  prove, 
in  mitigation,  circumstances  which  would  not  amount  to  a 
justification:  Selw.  N.  P.,  Wheat,  ed.  804,  976;  Stark,  on  Slan. 
404.  But  although  there  is  some  apparent  discrepancy  in  tha 
authorities,  a  survey  of  all  of  them,  and  an  examination  of  the 
principle  which  governs  or  ohould  govern  them,  incline  us  to 
the  opinion  that  the  rule  which  they  have  attempted  to  establish 
must  be  circumscribed  to  such  evidence  as  may  tend  to  diminish 
the  injury  which  would  result  by  implication  of  law  from  tha 
slander,  without  any  such  mitigating  testimony.  And  that  oon- 
bequentiy  it  does  not  allow  proof  of  facts  which  may  tend  to 
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show  merely  that  tW  defendant  in  the  action  had  reasonable 
gronnda  for  believing  the  charge  when  he  uttered  it,  bat  per* 
miU  proof  only  of  such  facts  as  may  show  the  nature  and  ex« 
tent  of  the  injury  which  the  plaintiff  in  the  action  suffered. 
For  example,  McGee  should  not  have  been  permitted  to 
prove  such  intercourse  between  Sodusky  and  Mrs.  McGee  ae 
might  have  justified,  at  the  time,  suspicion  of  their  guilt;  but 
Bhould  have  been  permitted  to  prove,  if  he  had  offered  to  do  so, 
that  they  had  been  generally  suspected,  before  he  made  the 
charge.  If  they  had  been  so  suspected  or  charged  in  their 
neighborhood,  the  publication  by  McGee  was  only  the  echo  of 
what  had  been  propagated  and  believed  by  others,  and  conse- 
quently the  proof  of  such  a  fact  would  show  that  Sodusky  had 
not  been  injured  by  McGee  as  much  as  he  would  have  been  if 
no  such  fact  had  existed.  It  would  affect  his  character  by 
showing  that  it  had  suffered  in  reference  to  the  subject-matter 
of  the  suit,  before  the  publication  by  McG«e:  See  EasOand  v. 
Caldwdl,  2  Bibb,  24  [4  Am.  Dec.  668]. 

Indeed,  such  proof  might  show  that  the  repetition  of  the. 
sUnder  l^  McGee  entitled  Sodusky  to  scarcely  more  than 
nominal  damages.  **  For  in  every  suit,  ex  delicto ,  the  damages 
should  be  graduated  by  the  injury  actually  inflicted.  But  the 
injury  to  Sodusl^  could  not  be  diminished  by  proof  barely  that 
UcGee  had  some  ground  for  suspecting  him  when  he  uttered 
{he  charge  against  him.  Soduslgr  might  have  been  surprised 
by  the  proof  of  such  facts.  They  did  not  come  within  the 
range  of  the  issue;  and  this  seems  to  be  the  opinion  of  Starkie: 
See  Stark,  on  Slan.  410.  We  will  not  say  that,  if  Sodusky  had 
wantonly  deported  himself  in  such  a  manner  as  to  have  excited 
the  jealousy  of  McGee,  and  authorized  his  suspicion,  such  con- 
duct might  not  have  been  proved  in  mitigation.  The  admis- 
sibility of  testimony  depends  so  essentially  on  the  peculiar  cir- 
cumstances of  each  case,  that  it  is  sometimes  difficult  to 
prescribe  a  rule  of  certain  and  universal  application.  And, 
therefore,  we  shall  not  now  decide,  especially  as  it  is  not 
uecessaiy  that  we  should  decide,  whether  or  not  the  rule  which 
we  have  suggested  is  universal  and  inflexible,  nor  whether 
BQch  a  fact  as  that  just  alluded  to  might,  under  any  circum- 
stances, be  admissible.  McGee's  testimony,  as  described  in 
the  bill  of  exceptions,  was  impertinent  for  two  reasons: 

1.  It  did  not  implicate  Sodunky,  for  it  is  not  material  how 
onchaste  the  conduct  of  Mrs.  McGee  may  have  been,  as  there 
is  no  intimation  that  it  was  unchaste  towards  Sodusky,  or  that 
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he  had  anj  connection  with  it;  2.  If  the  proof  had  even  been 
that  Sodusky  and  Mrs.  McGee  had  been  unchaste  in  their  inter- 
course with  each  other,  we  could  not  determine  that  such  prooi 
was  legal,  because  it  might  have  amounted  to  guilt,  and,  there- 
fore, would  hare  been  inadmissible  under  the  general  issue; 
and  because,  if  it  was  not  such  as  might  have  been  admissible 
under  a  plea  of  justification,  it  is  not  shown  to  have  been  such 
as  could  have  diminished  the  damages,  according  to  the  prin- 
ciple which  has  been  suggested,  or  any  authoritative  applica- 
tion hitherto  made  of  it. 

The  character  of  Mrs.  McGee  was  therefore  not  a  proper  sub- 
ject for  investigation.  It  is  true  that  in  the  absence  of  positive 
proof,  her  character  should  have  been  presumed  to  be  good. 
But  McGee  should  not  be  forced  to  the  necessitj  of  investigat- 
ing  bis  wife's  character  when  it  was  not  properly  implicated; 
and  the  proof  introduced  by  Sodusky  may  have  influenced  or 
otherwise  misled  the  jury.  One  error  can  not  be  retaliated  by 
another  error  in  a  court  of  justice.  And  this  court  can  not  de- 
termine what  effect  the  error  now  complained  of  may  have  pro- 
duced. It  is  enough  that  the  evidence  objected  to  was  irrele- 
vant, and  may  have  operated  injuriously;  nor  can  we  become 
casuists  or  censors,  and  decide  on  the  morality  of  McOee's  at- 
tempt to  mitigate  the  damages.  His  motive  is  unknown  to  us. 
Perhaps  he  believed  that  his  wife  had  been  incontinent,  and 
being  unable  to  prove  it,  or  afraid  to  make  the  attempt,  was 
endeavoring  insidiously  to  excite  the  suspicions  of  others  by 
his  defense;  or  perhaps  (which  is  more  reasonable)  he  may  have 
had  su£Bcient  grounds  for  strong  suspicion  when  he  uttered  the 
charge,  and  having  afterwards  become  convinced  of  ber  inno- 
cence, may  have  been  endeavoring  bonorably  and  in  good&ith, 
by  his  proof,  to  expose  the  whole  truth  of  the  case,  for  the  pur- 
pose of  exhibiting  his  conduct  in  its  true  color,  and  thereby 
preventing  a  verdict  which  might  superadd  to  other  conse- 
quences of  his  unfortunate  delusion,  ruin  to  himself  and  bis 
family. 

Whatever  may  have  been  his  motive,  however,  his  conduct  on 
the  trial  was  indiscreet.  But  this  indiscretion  did  not  justify 
the  proof  to  which  he  objected;  nor  can  it  cure  the  error  com- 
mitted by  the  circuit  court  in  overruling  the  objection. 


EviDENCB  OF  Plaiktiff's  Ghabacteb  dt  Slahbeb.  — Noto  to  AtUkon^  ▼. 
Stephens,  13  Am.  Dea  499. 

General  Reports  in  Mitigation  of  Dauaobs.— M 
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Dana  /•.  Gill. 

[6  J.  J.  UjUHHALL*  Ma.] 

A  NoBBurr  Don  not  Bab  a  sabsequent  suit  for  the  same  oaoae,  except  in 

•ome  peiticiilar  case.     It  differs  in  this  respect  from  a  rttraxiL 
OoicsKQUXKCB  09  ▲  KoNSUiT  18  generally  to  subject  the  plaintiff  to  the  pay^ 

ment  of  costs. 
Noasurrs,  when  Entered,  may  be  set  aside,  sometimes  with,  sometimes 

without  payment  of  costs. 
Ox  Abticlbs  or  Pa&tnebship,  partner's  remedy  for  violation  of  covenants 

therein  contained  is  iu  covenant. 
Aasmasn  between  Partners  will  lie,  generally  where,  after  a  balance 

fitntck,  a  partner  has  promised  to  i>ay. 
Oni  Partner  can  not  Recover  Monet  received  by  a  copartner,  nnlsM, 

on  a  balance  struck,  that  sum  be  found  due  to  him  alone. 
Partner  Taking  Goods  or  Firm  by  Force,  and  delivering  them  to  a  third 

person,  is  not  liable  therefor  to  a  copartner. 

CoYZMANT.     The  opinion  states  the  oaaa 
Dana,  for  the  plaintiff. 
Monroe  and  Denny,  contra. 

By  Court,  XTndebwood,  J.  Gill,  assignee  of  Holeman,  insti- 
iated  an  action  of  covenant  against  Dana,  for  the*  recovery  of 
commonwealth's  paper,  or  its  value,  upon  a  note  due  the  first 
of  August,  1826,  assigned  on  the  sixteenth  of  June,  1826,  and 
dated  twenty-first  of  February,  1824.  Dana  pleaded  payment, 
accord  and  BatdBfaction,  and  set-off.  All  the  pleas  relied  on 
defenses  against  the  assignor,  before  notice  of  the  assignment. 
At  the  March  term,  1828,  the  plaintiff  was  nonsuited.  At  the 
same  term,  the  court  made  the  following  order:  ''  It  is  ordered 
that  the  nonsuit  entered  herein  be  set  aside,  upon  payment  of 
costs."  At  the  next  term,  the  plaintiff  joined  the  first,  and  re- 
plied to  the  second  and  third  pleas.  At  the  March  term,  1829, 
the  defendant  moved  the  coart  to  strike  the  cause  from  the 
docket,  upon  the  ground  that  the  costs  of  the  nonsuit,  entered 
at  March,  1829,  were  not  paid  during  that  term,  nor  at 
any  time  since.  The  court  overruled  the  motion,  and  the  de- 
fendant excepted.  In  July,  1829,  a  trial  was  had.  The  defend- 
ant filed  exceptions  to  the  instructions  of  the  court  then  given. 
Gill  obtained  a  verdict  and  judgment. 

Two  questions  worthy  of  consideration  are  presented  by  the 
assignment  of  errors:  1.  Did  the  court  err  in  refusing  to  strike 
the  cause  from  the  docket  f    2.  Did  the  court  err  in  its  instrue 

tiOQS. 
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In  Jacobs'  Law  Dictionary,  a  nonsuit  is  said  to  be  "  a  renan- 
elation  of  a  suit  bj  the  plaintiff  or  demandant,  most  commonlj 
upon  the  discoTery  of  some  error  or  defect,  when  the  matter  is 
so  far  proceeded  in  that  the  jury  is  ready  to  deliver  their  Ter- 
diet."  In  Bacon's  Abridgment,  title  Nonsuit,  it  is  said:  ''Where 
a  plaintiff  is  demanded  and  doth  not  appear,  he  is  said  to  be 
nonsuit."    A  nonsuit,  as  may  be  seen  by  these  authors,  does 
npt,  except  in  some  particular  cases,  constitute  a  bar  to  another 
suit  for  the  same  cause,  and  in  this  respect  it  differs  from  a 
retraxU,    The  only  consequence  of  a  nonsuit,  in  the  general,  is 
to  subject  the  plaintiff  to  the  payment  of  costs.    Nonsuits,  when 
entered,  may  be  set  aside,  sometimes  without  the  payment  of 
costs,  and  sometimes  upon  payment  of  costs,  as  may  be  seen  in 
a  note  to  Bacon's  Abridgment,  title  Nonsuit,  letter  A.    Now, 
it  is  contended  here,  that  as  the  nonsuit  was  set  aside,  upon 
payment  of  costs,  their  payment  constituted  a  condition  prece- 
dent, which  must  be  performed  during  the  term  at  which  the  entry 
was  made;  and  if  not,  that  the  order  setting  aside  the  nonsuit 
is  altogether  inoperative. 

There  is  no  direction  given  by  the  court  as  to  the  time  within 
which  the  costs  should  be  paid.  Their  payment  is  not  lijnited 
to  the  continuance  of  the  term,  and  it  seems  to  us  to  be  an 
arbitrary  construction  so  to  consider  it.  What  effect,  then, 
shall  that  part  of  the  order  have,  which  declares  the  nonsuit  to 
be  set  aside  upon  payment  of  costs?  We  answer,  no  other  than 
to  impose  an  obligation  upon  the  plaintiff,  to  pay  the  costs  oc- 
casioned by  his  default,  and  if  he  does  not,  it  may  furnish  a 
good  cause  for  attachment  to  compel  their  payment  or  justify 
suing  out  execution  for  the  amount.  In  this  case  it  was  proved 
that  the  costs  were  paid  before  the  motion  to  strike  the  cause 
from  the  docket  was  made.  We  can,  therefore,  perceive  no 
good  reason  for  turning  the  parties  out  of  court  merely  for  the 
purpose  of  having  another  action  instituted.  The  case  of  ChxwM 
V.  Dailey^  decided  at  the  spring  term,  1829,  is  not  regarded  as 
analogous  to  the  present.  In  that  case  the  granting  of  a  new 
trial  was  made  to  depend  on  a  contingency,  and  so  far  the  order 
of  court  was  regarded  as  a  nullity.  Our  construction  of  the 
order  setting  aside  the  nonsuit  in  this  case  is,  that  it  is  positive, 
and  not  contingent;  and  the  language  is  that  usually  employed 
by  clerks  to  show  that  the  nonsuit  was  set  aside,  and  thai  the 
plaintiff  should  pay  the  costs. 

The  defendant  in  the  circuit  court  proved  that  the  assignor, 

1.   1  J.  J.  Mar.  478. 
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Holeman,  and  hiiPflfllf  were  partBers  in,  and  joint  owners  of,  a 
printing  establishment  and  newspaper,  denominated  the  Com- 
meDtator,  aud  were  to  share  the  profits  and  conduct  the  busi- 
ness for  their  common  benefit;  that  Holeman  received  a  warrant 
on  the  treasurer  dated  the  twenty-third  of  December,  1825,  for 
one  thousand  two  hundred  and  thirty-five  dollars,  payable  to 
Holeman  and  Dana,  or  to  Holeman,  or  to  bearer,  and  gave  evi- 
dence conducing  to  show  that  as  a  partner  of  Holeman,  he  was 
equaUy  interested  in  the  amount  of  said  warrant,  and  that  war- 
rants of  that  character  were  paid  in  notes  on  the  bank  of  the 
commonwealth.  See  the  act  appropriating  money,  approved 
December  21, 1825.  A  witness  proved  that  said  one  thousand 
two  hundred  and  thirty-five  dollars  had  not  been  carried  to,  or 
entered  upon  the  account  book  of  Holeman  and  Dana.  The 
plaintiff  moved  the  court  to  exclude  the  foregoing  evidence. 
The  court  refused,  but  instructed  the  jury,  "that  the  fact  of 
said  Holeman  having  received  the  said  sum  of  one  thousand  two 
hundred  and  thirty-five  dollars  for  the  use  of  the  partnership 
between  him  and  the  defendant,  taken  in  connection  with  the 
fact  of  his  having  omitted  to  bring  the  same  into  the  partnership 
accounts,  was  not  evidence  from  which  they  might  infer  that 
the  money,  or  any  part  of  it,  had  been  applied  by  Holeman  to 
the  payment  of  the  note  sued  on." 

This  instruction  presents  the  second  question  for  considera- 
tion.   The  evidence  upon  which  the  instruction  was  predicated 
did  not,  in  our  opinion,  conduce  in  the  smallest  degree  to  sup- 
port either  the  plea  of  accord  and  satisfaction,  or  that  of  set-off. 
If  the  evidence  was  admissible,  the  plea  of  payment  alone  justi- 
fied its  reception.     If  it  conduced  to  prove  payment,  its  weight 
ought  to  have  been  left  to  the  jury.    If  the  jury  had  no  right 
to  infer  from  it  a  payment  of  the  note  sued  on,  then  it  was  ir- 
relevant and  ought  to  have  been  excluded.     The  opinion  of  the 
court  in  permitting  the  evidence  to  remain  before  the  jury, 
seems  not  to  harmonize  with  the  opinion  expressed  in  the  in- 
structions, that  it  was  not  competent  to  prove  the  only  fact 
^hich  could  legitimately  be  proved  by  it,  under  the  issues,  to 
wit,  the  payment  of  the  note  sued  on.    It  seems  to  us  that  the 
court  erred  in  one  of  these  opinions.    But  if  the  evidence  ought 
to  have  been  excluded,  and  the  court  improperly  admitted  it, 
the  instruction  given  and  predicated  upon  it,  could  not  operate 
to  the  injury  of  the  defendant;  for,  by  the  instruction,  the  same 
effect  would  be  produced,  which  would  have  followed  the  rejeo- 
tioQ  of  the  evidence.    To  decide,  therefore,  whether  the  evi- 
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dence  was  admissible  or  not,  will  yirtually  determine  the  cor- 
rectness or  incorrectness  of  the  instruction.  It  is  not  shown 
that  the  partnership  accounts  were  ever  settled.  On  which  side 
the  balance  would  be,  or  whether  each  partner  had  equallj 
participated  in  the  profits  of  the  concern,  can  not  be  told. 

As  the  record  furnishes  no  proof  whatei^er,  in  relation  to  the 
condition  of  the  partnership  and  the  accounts  of  the  partners,  - 
and  the  balance  which  might  be  due  from  one  to  the  other,  had 
their  accounts  been  fully  stated  and  settled,  is  it  admissible  to 
select  the  item  which  should  have  been  placed  upon  the  books 
of  the  firm,  growing  out  of  the  appropriation  by  the  legislature, 
of  the  said  one  thousand  two  hundred  and  thirty-five  dollars, 
and  to  introduce  it  in  the  manner  attempted,  as  evidence  in  this 
cause  ?  We  think  it  is  not.  On  articles  of  partnership,  part- 
ners may  have  remedy  against  each  other,  for  a  violation  of  any 
stipulation,  in  the  action  of  covenant. 

In  general,  where  the  accounts  are  stated,  and  a  balance  is 
struck,  and  one  of  the  partners  promises  to  pay  it,  an  action  of 
assumpsit  may  be  maintained  against  him  for  the  money.  The 
action  of  account  was  tolerated  in  favor  of  one  partner  against 
another;  but  this  action  has  gone  into  disuse.  These  were  the 
usual  remedies  between  partners  at  common  law:  See  Watson 
on  Partnership,  894  to  409.  They  have  been  superseded,  in  a 
great  measure,  by  applications  to  a  court  of  equity,  where  in- 
tricate accounts  constitute  the  subjects  of  controversy.  Some 
partnership  transactions  are  regarded  as  exclusively  appertaining 
to  a  court  of  equity:  See  Lan»doile  v.  Brttshear,  8  T.  B.  Mon.  331. 
Justice  Buller  lays  it  down  that  ''one  partner  can  not  recover 
a  sum  of  money  received  by  the  other,  unless,  on  a  balance 
struck,  that  sum  be  found  due  to  him  alone:"  See  Wats.  404. 
This  sentence  had  reference  to  an  action  at  law,  and  to  the  sum 
of  thirty  pounds  received  by  the  defendant  on  the  partnership 
account;  no  part  of  which  was  the  plaintiff  permitted  to  re- 
cover, and  in  which  all  the  judges  concurred;  although  the 
plaintiff  recovered  a  much  larger  sum  received  upon  a  bill  of  ex« 
change  transmitted  to  him  in  the  name  of  the  firm,  it  appearing 
that  the  sum  so  recovered  did  not  belong  to  the  partnership, 
but  to  the  plaintiff  individually. 

One  partner  is  not  responsible  to  another  for  taking  by  force 
and  delivering  over  to  a  third  person  the  goods  of  the  firm: 
Monday  v.  Holder,  Litt.  Sel.  Gas.  448.^  These  doctrines  result 
from  the  identity  of  the  interest  of  the  partners  in  the  money 
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and  goods  of  the  firm.  It  follows  from  them  that  Holeman  was 
not  responsible  to  Dana  in  an  action  at  luw  for  any  part  of  the 
bank  notes  received  by  him  upon  the  auditor's  warrant,  regard- 
ing these  notes  as  paid  on  the  partnership  account.  We  can 
not  perceive  how  the  failure  to  make  an  entry  of  the  transaction 
on  the  books  of  the  firm  should  alter  the  case.  The  presump- 
tion is  irresistible  that  the  warrant  was  paid  at  the  treasury  be- 
fore the  date  of  the  assignment,  and  before  the  note  sued  on 
became  doe.  There  is  no  evidence  of  any  agreement  between 
the  parties,  by  which  Dana's  interest  in  the  warrant  was  to  be 
appropriated  in  payment  of  the  note.  Under  these  circum- 
stanoes,  then,  connected  with  the  law  of  the  case,  we  are  of 
opinion  that  the  evidence  did  not  furnish  the  least  ground  upon 
which  the  jury  could  indulge  an  inference  in  support  of  the 
plea  of  payment.  The  court  should,  therefore,  have  excluded 
the  evidence,  leaving  the  one  thousand  two  hundred  and  thirty- 
five  dollars  to  be  settled  when  the  partnership  transactions  are 
dosed.  The  consequence  is,  that  the  instraction  of  the  court  did 
not  preju£ce  the  defendant. 

The  chief  justice  is  of  opinion  that  as  there  was  no  proof  of 
any  other  unsettled  partnership  account  between  the  parties,  and 
as  Holeman  received  the  money  and  omitted  to  credit  Dana  with 
his  part  of  it  by  proper  entry  on  the  books  of  the  firm,  and  as 
Dana  seems  to  have  acquiesced,  the  jury  had  a  right  to  hear  the 
evidence,  and  might  have  inferred  that  the  appropriation  by 
Holeman  was  intended  and  understood  by  the  parties  as  a 
payment  on  the  note  which  Holeman  held  on  Dana.  In  this 
the  majority  of  the  court  do  not  concur,  and  therefore  judgment 
is  affirmed,  with  costs  and  damages. 
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TOUBNE    V.   LeEL 

[8  Hamdt.  N.  S.  6«8.] 

ntnPASsnts  CAN  vot  Rxlisvb  THXifSKLvra  from  rMpomibility  hj  plwidf^^ 

in  defense*  the  antbority  of  third  penone. 
NuxBANCBS.— Monidpel  oorpontiona  have  the  power  to  make  ragalattoni  fof 

their  govemmenti  and  to  oon«ideroertainaoti»  violating  iiiehTCgolatioaik 

a  nnieanoe. 

Appeal  from  the  court  of  the  paxiah  and  dty  of  New  Orlaana 
The  opinion  states  the  facts. 

Carrow,  for  the  plaintifb. 

Moreau  and  Armar^  contra. 

By  Court,  Pobtkb,  J.  The  defendants,  acting  aader  ttie 
orders  of  the  mayor  of  the  ciiy  of  New  Orleans,  cat  loose  and 
turned  adrift  a  raft  of  wood  belonging  to  the  plaintiflB,  whidh 
they  had  moored  in  the  port  opposite  Faubonrg  St.  Maiy,  and 
suffered  to  remain  there  for  a  longer  period  of  time  than  the 
city  ordinance  permitted.  The  defendants  pleaded  that  they 
were  acting  as  officers  of  the  corporation,  under  orders  from  the 
head  of  it  They  prayed  that  the  mayor,  aldermen,  and  inhab- 
itants of  the  city  might  be  cited  in  warranty,  and  they  dis- 
charged. The  court  correctly  refused  this  demand.  Tres- 
passers, or  those  accused  of  trespassing  on  the  rights  of  others, 
can  not  relieve  themselTCS  from  responsibility  by  pleading,  in 
defense,  the  authority  of  third  persons.  The  jury  found  a  ver- 
dict for  the  defendants,  and  the  plaintiffs  appealed,  after  having 
fruitlessly  attempted  to  have  the  verdict  set  aside,  and  a  new 
trial  granted  in  the  court  below. 
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The  cause  preeente  two  questions.  First,  of  fact:  whether 
the  raft  was  moored  opposite  the  levee,  in  a  place  forbidden  bj 
the  city  regulations,  and  had  remained  there  a  sufficient  length 
of  time  to  be  obnoxious  to  their  penalties;  and  second,  of  law: 
whether  the  ordinance  was  constitutional.  The  first  we  con- 
sider correctly  settled  by  the  yerdict  of  the  jury,  and  shall  pro- 
ceed to  examine  the  second. 

We  have  no  doubt  the  ordinance  of  the  city  council  was  con- 
stitutional in  its  prohibition,  and  the  remedy  it  accorded  for  a 
violation  of  it.     It  is  essential  to  the  good  police  of  the  city  and 
the  general  convenience,  that  the  corporation  should  be  vested 
with  the  power  to  prescribe  what  portion  of  the  port  is  appro- 
priated to  particular  craft,  and  for  what  length  of  time,  and  on 
what  conditions  they  can  remain  in  the  place  assigned  them. 
This,  indeed,  the  appellants  have  not  much  contested,  but  it 
has  been  strenuously  contended  that  the  remedy  was  a  violation 
of  the  fundamental  law  of  the  state,  because  it  deprived  theciti- 
sen  of  his  property,  without  a  judgment  of  the  court,  pro- 
nounced after  hearing  him,  or  giving  him  an  opportunity  to  be 
heard.    As  the  corporation  had  the  power  of  making  regula- 
tions as  to  the  place  where  rafts  of  wood  should  land,  and  how 
long  they  might  remain,  they  bad,  in  our  judgment,  the  right 
to  consider  a  violation  of  their  ordinance  on  these  matters  a 
nuisance,  and  to  treat  it  accordingly.     Counsel  has  read  from  8 
Blackstone  to  show  that  the  act  of  the  defendants  does  not  fall 
within  the  definition  of  a  nuisance.    The  nuisances  treated  of 
in  the  passage  cited,  are  those  which  are  private.    The  offense 
of  the  plaintiffs  falls  within  the  class  of  public  ones.    The  same 
author  specifies,  as  one  of  the  latter  kind, "  annoyances  in  pub- 
lic rivers,  rendering  the  same  inconvenient."    But  it  was  said 
the  evidence  showed  that  no  inconvenience  resulted  from  this 
raft  at  the  time  it  was  moored;  owing  to  the  state  of  the  waters, 
the  battnre,  and  other  causes.    This  may  be  so,  and  the  plaint- 
iffii'  ease  not  be  made  stronger,  because  the  court  were  bound 
to  conclude  that  in  general  it  is  inconvenient  to  the  public,  and 
a  nuisance,  that  rafts  of  wood  should  remain  longer  than  forty- 
eight  hours  where  this  was  placed.    The  city  council,  in  whom 
the  right  of  legislation  is  vested,  have  said  so  by  their  ordinance, 
and  as  they  have  made  no  exception,  we  can  make  none.    If,  in 
the  greater  number  of  instances,  the  public  convenience  is  op- 
posed to  mooring  rafts  where  the  defendants  placed  theirs,  the 
corporation  had  a  right  to  consider  all  such,  and  i^lace  all  under 
the  same  penalties.    They  may  have  wisely  considered  that  the 
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introduction  of  any  exception  into  the  ordinance  would  haTe 
defeated  its  object,  and  that  the  inconyeDieace  of  settling  wheth- 
er particular  cases  came  within  the  exception,  would  be  a  greater 
inconvenience  to  the  public  (of  which  the  plaintiffs  form  a  part) 
than  a  prohibition  which  embraced  all  cases.  Considering, 
therefore,  the  act  of  the  defendants,  permitting  the  raft  of  wood 
to  lie  longer  in  a  place  than  the  regulations  of  the  city  author- 
ized, as  producing  a  nuisance  which  was  public  in  its  nature, 
any  person,  and  more  especially  the  city  authorities,  had  a  right 
to  abate  it,  because  in  the  language  of  the  great  judge  and  con- 
stitutional lawyer,  already  quoted,  '*  injuries  of  this  kind,  which 
obstruct  or  annoy  such  things  as  are  of  daily  convenience  and 
use,  require  an  immediate  remedy,  and  can  not  wait  for  the  slow 
progress  of  the  ordinary  forms  of  justice:"  8  Bl.  Com.  6,  216;  4 
Id.  167. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  afi&rmed,  with  costs. 


It  18  weU  settled  that  the  legiBlature  may  delegate  to  monicipal  oorpora- 
tiona  the  power  to  make  by-laws  and  ordinances,  which,  when  aathoriaed, 
have  the  force  as  to  the  persons  bound  thereby,  of  laws  enacted  by  the  legis- 
latore.  Whether  a  municipal  corporation  can  be  vested  with  the  power  to 
determine  that  a  particular  thing  or  business  is  a  nuisance,  is  a  question  of 
much  greater  perplexity  and  doubt,  and  about  which  the  authorities  aro 
greatly  at  variance  with  one  another.  In  the  note  to  ifibie  v.  Daviet,  16 
Am.  Dec  191,  both  questions  are  considered  at  length. 


Morgan  v.  Hib  Gbeditob& 

[8  MABXOr,  H.  8.  6W.] 

Pabuvebship  Debi!S  must  be  first  psid  out  of  the  partnership  estate,  sod 
separate  debts  out  of  the  separate  estate  of  the  individual  partaosL 

Pabtnsbsbip  Cbeditobs  can  not  resort  to  the  separate  estate  of  their  debtor 
until  the  separate  creditors  have  been  satisfied. 

SxPABATE  Crbditobs  OF  A  Pabtneb,  where  there  is  no  insolvency,  may  levy 
upon  the  partnership  estate  of  their  debtor,  but  in  case  of  bankraptoy, 
the  partnership  estate  is  first  applied  to  partnership  debts. 

Thb  facts  are  stated  in  the  opinion. 

Hennen,  for  plaintiff. 

Eustis,  contra. 

By  Court,  Mabtzn,  J.  Morgan,  an  appealing  creditor,  daims 
payment  and  distribution  of  the  separate  estate  of  the  insolv- 
ent before  the  creditors  of  the  firm  of  Morgan,  Morgan^  Dorsej 
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&  Co.,  of  which  the  insolvent  was  a  member.  He  claims  two 
distinct  debts:  1.  The  first,  of  seyenty-two  thousand  six  hun- 
dred and  thirteen  dollars  and  seventeen  cents,  is  the  amount 
of  the  five  bonds  executed  by  the  insolvent  in  Philadelphia,  on 
the  thirteenth  of  September,  1824,  bearing  interest  at  the  rate 
of  six  per  cent,  from  the  first  of  January  following;  2.  The  sec- 
ond, of  twenty-five  thousand  dollars,  is  the  amount  of  a  prom- 
issory note  of  the  insolvent,  subscribed  in  Philadelphia,  in  the 
month  of  October,  1825;  and  duly  protested  in  the  month  of 
December  following;  bearing  interest,  according  to  the  law 
of  Pennsylvania,  at  the  rate  of  six  per  cent,  per  annum  from 
the  date  of  the  protest.  The  appellant's  claim,  as  to  the  first 
debt,  was  sustained;  but  the  district  court  denied  him  any 
preference  on  the  separate  estate  over  the  creditors  of  the  firm 
in  regard  to  the  second  debt.  The  syndics  and  appellees  claim 
the  reversal  of  the  judgment  in  toto, 

1.  As  to  the  first  debt,  they  insist  that  the  obligation  of  a 
contract  settles  the  right  of  the  parties;  the  estate  of  the 
debtor  represents  his  person,  and  is  pledged  for  the  perform- 
ance of  his  obligations:  C.  Code,  2089,  8152.  If  the  appellant 
claims  a  privilege  in  preference,  he  must  produce  a  law  which 
authorizes  it.  2.  As  to  the  second,  the  note  was  an  accommo- 
dation paper,  taken  up  and  holden  by  C.  Price  and  Morgan,  of 
which  firm  the  appellant  is  a  member.  They  were  not  creditora 
for  the  whole  amount,  but  only  for  the  sum  actually  paid  by 
them  as  indorsersfor  the  insolvent.  The  counsel  for  the  appel- 
lant has  replied  that  the  articles  of  the  new  code  relied  on  by 
the  appellees  have  no  particular  bearing  on  the  first  debt,  the 
two  thousand  and  eighty-ninth,  introducing  no  new  principle, 
the  three  thousand  one  hundred  and  fifty-second  being  inappli- 
cable, because  the  debt  under  consideration  was  contracted 
before  the  adoption  of  the  new  code.  The  appellant's  counsel 
does  not  deny  that  the  creditor  of  an  obligation  in  solido  may 
apply  to  any  one  of  the  debtors  he  pleases,  without  the  debtor 
having  the  right  to  plead  the  benefit  of  division  in  the  two 
thousand  and  eighty-ninth  article;  but  he  contends  that  part- 
neiship  debts  must  be  paid  out  of  the  partnership  estate,  and 
the  private  or  separate  debts  out  of  the  private  or  separate 
estate;  and  that  the  partnership  creditors  who  are  unable  to 
obtain  payment  out  of  the  partnership  estate,  can  not  resort  to 
the  separate  or  private  estate  till  its  particular  creditors  are 
latisfied. 

This  principle,  first  acknowledged  by  the  Boman  law,  was 
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adopted  bj  the  jurieprudence  of  Spain,  and  makes  a  part  of  that 
of  Enghind  and  that  of  the  United  States: 

Si  plures  haboit  servus  creditores  sed  quosdam  in  mereibus 
certis,  an  omnes  in  iisdem  conf  undendi  erint  et  omnes  in  tribo- 
turn  Tocandi;  at  putes  sagariam  et  linteaziam  et  separates  haboit 
creditores?  Puto  eos  separatim  in  tributum  yoGari,  unus- 
quisque  eorum  merci  magis  quam  ipse  oredidit:  Ff.  de  Tribnt., 
act  1,  et  si  plures. 

Sed  si  duas  tabemas  ejasdem  negotiationis  exercuit,  et  ego 
fui  tabernsB,  ▼.  g.,  quod  ad  Bozinum  habuit  radodnatar,  alios 
ejus  quam  trans  Tiberim,  equissimum  puto  separatim  tributi- 
onem  faciendam;  ne  ex  alterius  re  mercciyq  alii  indemnes  fiant 
alii  damnum  sentiant:  lb.,  b.  5. 

Teniendo  el  deudor  varias  negotiationes  j  por  ellas  aeree- 
dores  personales,  los  de  una  no  tienen  accion  a  pedir  contra  los 
bienes  de  la  otra,  hasta  que  los  de  esta  scan  satisfechos,  y  solo 
pueden  pretender  su  credito  del  sobrante;  porque  cada  uno  se 
considera  mas  acreedor  en  aquella  que  en  la  persona  del  deudor: 
7  Pebrero,  ad.  2,  8;  8  D.  2. 

Et  quando  sunt  diyerBSB  negotiationes  non  yeniunt  omnes 
creditores,  oommuniter  ad  omnia;  sed  quislibet  in  snam  n^fo- 
tiationem.  Quod  non  est  in  aliis  creditoribus  qui  non  oontzax- 
erunt  ratione  negotiationis;  nam  ill!  possunt  ire  ad  quacomque 
bona,  ut  declarat  hsec:  Paul,  de  Cart,  in  dicta,  §  Si  plures  et 
tene  ista  menti;  Gregorio  Lopez  on  Partida,  6, 14,  11. 

Merlinus  teaches  that  the  conclusion  is  the  same  whether  the 
negotiations  be:  1,  of  different  kinds  of  merchandise;  2,  or  of  the 
same  kind;  8,  where  the  negotiations  of  the  same  or  of  differ* 
ent  kinds  of  merchandise,  be  carried  on  in  different  parts  of  the 
same  town,  or,  4,  in  different  towns  or  proyinces.  De  Pignori- 
bus,  557,  4;  1  Quest.  13;  1  Gasaregis,  140,  Dist.  89,  n.  18,  20; 
Yoet,  ad  Pandect,  14,  4,  26,  7,  and  8. 

Si  un  deudor  tiene  dos  or  mas  negotiationes,  los  aoreedores 
de  una  de  estas  han  de  ocurir  a  corbrar  de  las  bienes  de  ella, 
sinpoder  hacerlo  de  los  de  la  otra;  sino  en  lo  que  sobmre,  pa- 
gados  los  acreedores  de  ella;  porque  cada  acreedor  se  creje  mas 
en  la  negociacion  en  que  lo  fue  para  serlo,  que  en  la  persona  del 
deudor,  lo  qual  no  es  en  los  demas  acreedores,  que  non  con- 
traseron  por  ocasion  de  negociation;  los  quales  pueden  ocurir 
a  cobrar  de  qualesquiera  henes  del  deudor.  T  lo  mismo  tenien- 
do una  sola  negociacion  aunque  ocurran  los  acreedores  de  ella, 
u  otros  qualesquiera,  porque  no  se  crejoron  mas  en  ella,  que  en 
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Ix  i^^rsona  del  deudor:    Car.  Phil.  Prelacion,  n.  59, 60:  2  Cur. 
Pbil.  111.  305,  n.  58,  59. 

Quaodo  quia  babet  plarea  cegotiationea,  quilibet  creditor 
debitum  aaum  de  ilia  negotiatione,  cui  credit,  petat  nam  vide- 
tur  illi  negotiaiiom  credidisse  et  sic  quasi  separationis  bene 
beneficiom  hie  habetur:  2  Bruneman,  768. 

The  dyil  code,  1808,  has  made  no  alteration  in  this  part  of  the 
Spanish  law.    In  the  United  States,  and  in  England,  it  is  true, 
where  there  is  no  insolvency,  the  separate  creditor  of  a  partner 
may  levy  his  execution  against  the  estate  of  his  debtor,  on  auy 
part  of  the  partnership  estate;  but,  in  case  of  bankruptcy,  the 
{)artuership  estate  is  first  applied  to  partnership  debts:  Com. 
368,  and  406;  Hovenden'o  Supplement  to  Vesey,  1  Vesey,  236 
UanJoey  t.  Oarreti,  Nob.  3  and  4;^  Hammond's  Eq.   Dig.  150 
138;  2  Day's  Com.  161-3;  3  Tes.  341;  Chit.  Com.  Law,  254 
6  Mart.  699;  Dene's  t.  Plmtin*s  Syndica,  Desau.    From  the 
above  authorities  we  conceive  the  district  judge  did  not  err  in 
supporting  the  appellant's  claim  on  the  first  debt. 

2.  On  the  second,  the  inquiry  is,  whether  the  new  code, 
which  was  promulgated  a  few  months  before  the  note  on  which 
the  claim  rests  was  executed,  has  altered  the  old  law.  The  new 
code  expressly  recognizes  the  right  of  partnership  creditors  to 
he  paid  out  of  the  partnership  estate  by  preference  to  the  pri- 
vate or  separate  creditors,  2794;  but  it  also  provides,  that  priv- 
ilege can  be  claimed  only  for  those  debts  to  which  it  is  expressly 
granted  by  the  code,  3115.  Perhaps  we  might  deduce  as  a 
coroUaty  from  the  principle  recognized  in  the  two  thousand 
seven  hundred  and  ninety-fourth  article,  that,  as  partnership 
creditors  exclude  separate  ones  from  the  partnership  estate,  the 
latter  must  exclude  the  former  from  the  separate;  but  this  would 
be  a  distinction  by  implication,  and  the  three  thousand 
one  hundred  and  fifty-second  article  rejects  every  privilege 
not  expressly  recognized  by  the  code.  It  is  true  that  at 
the  time  the  new  codb  was  adopted,  the  legislature  contem- 
plated the  formation  of  a  code  of  commerce;  they  frequent- 
ly refer  to  it  in  the  civil  code,  and  expressly  declare 
that  its'^provisions  will  be  paramount  to  those  in  the  civil. 
How  far  the  commercial  law  of  the  country,  as  existing  at  the 
period  of  the  adoption  of  the  civil  code,  is  to  control  the  pro- 
visions of  the  latter  till  the  enactment  of  the  contemplated 
code  of  commerce,  need  not  be  inquired  into  in  this  case.  Had 
the  new  code  been  absolutely  silent  on  the  distribution  of  the 

1.  Hmkig  T.  0flrrall,l  YM-jniLSas. 
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property  of  persons  engaged  in  commercial  partnerships  in 
case  of  insolvency,  we  might  conclude  they  Lave  left  the  mat- 
ter to  be  regulated  by  the  pre-existing  provisions.  But  they 
have  acted  on  the  subject;  they  have  given  a  privilege  to  credit- 
ors of  a  partnership,  on  the  partnership  estate;  have,  by  a  gen- 
eral clause,  abolished  the  privilege  of  separate  creditors  of  a 
partner,  on  his  separate  estate.  It  is  our  duty  to  conclude  that 
the  legislature  has  acted  on  the  whole  subject  in  the  civil  code, 
and  left  nothing  in  this  particular  to  be  regulated  by  the  com- 
mercial law. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  a£S.rmed,  with  costs. 

In  the  note  to  McCuUoh  v,  DashielTa  Admr,,  18  Am.  Deo.  280,  the  ex- 
tent to  which  a  partner's  separate  estate  is  liable  for  the  partnership  debto 
is  considered,  the  English  and  American  rule  is  stated,  and  the  anthorities  in 
support  thereof  are  examined  and  reviewed  at  length.  In  Dob  v.  Haltty,  8 
Am.  Dec.  293,  and  the  note  thereto,  p.  297,  the  liability  of  the  partnenhip 
property  for  the  separate  debts  of  a  partner,  is  considered  at  length. 


BOATNEB   V.   YeNTBESS. 

[8  MABTDr,  N.  S.  644.] 

United  States  may  bt  an  Acrr  of  CoNORXsa  divest  itself  at  onoa  of  all 

property  in  a  portion  of  the  public  lands,  and  transfer  it  to  an  individ* 

uaL     It  may  also  so  legislate  as  to  make  the  issuance  of  a  patent  neoe^ 

saiy  to  effectuate  that  object. 
Dkcision  of  ths  Register  and  Receiver  of  the  United  States  Land  Offios^ 

as  to  who  is  entitled  to  a  portion  of  the  public  domain,  is  final  and  eon- 

elusive,  and  can  not  be  reviewed  by  the  judiciary. 
Recitals  in  a  Patent  issued  by  the  government  are  evidence  sgainst  a  pet^ 

son  in  possession  of  the  land  without  title. 
Person  in  PosasssioN  of  Land  Claiming  to  Own  the  same,  is  entitled,  npon 

being  evicted  by  a  superior  title,  to  have  the  value  of  improvementi 

place''  oy  him  in  good^aith  upon  the  land. 

Appeal  from  the  court  of  the  third*  district.  The  facta  Are 
stated  in  the  opinion. 

Preston,  for  plaintiff. 

Morgan,  contra. 

By  Court,  Pobteb,  J.  This  is  a  petitory  action.  The  peti- 
tioner states  that  he  is  the  owner,  legally  and  equitably,  of  fire 
hundred  and  eighty-six  and  sixty-one  one  hundredths  acres  of 
land,  situate  in  the  parish  of  Feliciana,  under  the  laws  of  the 
United  States,  in  virtue  of  a  settlement  originally  made  by  John. 
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Cooper.  That  his  claim  has  been  contested  by  Edwin  O'Neale, 
and  the  heirs  of  Lovill  Yentress,  before  the  register  of  the  land 
ofBce  and  receiver  of  public  moneys  of  the  United  States,  at  St. 
Helena  coort  house,  who  have  passed  upon  the  merits  of  their 
pretensions,  and  decided  the  land  to  be  the  property  of  the 
petitioner.  That  in  virtue  of  their  decree,  the  land  has  been 
surveyed  and  everything  has  been  done  preparatory  to  the  issu- 
ing of  a  patent  by  the  government  of  the  United  States.  The  pe- 
tition concludes  by  stating  that  one  Glover  had  entered  on  the 
premises,  and  held  the  possession  of  them,  which  he  refuses  to 
deliver  up.  Glover  disclaimed  all  title  to  the  property,  and 
averred  that  he  held  under  the  heirs  of  Yentress.  He  prayed 
that  he  might  be  discharged.  This  prayer  was  granted,  on  the 
beirs  of  Yentress  appearing  and  pleading  to  the  action. 

In  their  answer  they  state  that  they  are  entitled  by  law  to  the 
estate  of  their  late  father,  who  was  justly  entitled  to  the  prem- 
ises under  the  several  acts  of  congress  in  relation  to  lands  in 
that  section  of  country,  where  the  hciLS  in  quo  is  situated;  that 
he  held  it  under  an  actual  settlement,  occupancy,  and  improve- 
ment, made  by  John  James  Simmonds,  about  twenty  years  ago, 
aud  that  in  the  month  of  July,  1820,  a  certificate  on  the  claim 
of  Simmonds  was  issued  by  the  register  and  receiver  of  the 
land  office  to  one  Pulaski  Cage,  who  has  transmitted  the  same 
to  the  respondents.  They  further  pleaded  prescription,  and  in 
case  of  eviction,  claimed  the  value  of  their  improvements. 

The  cause  was  twice  tried  in  the  inferior  court,  and  in  both 
instances  there  was  a  verdict  for  the  defendant.  On  the  first 
trial,  the  judge  charged  the  jury  in  favor  of  the  defendant,  on 
the  plea  of  prescription,  and  afterwards  set  the  verdict  aside, 
on  a  motion  for  a  new  trial,  being  convinced  ho  had  erroneously 
expounded  the  law  on  that  point.  On  the  second  trial,  the 
court  instructed  the  jury  that  the  plaintiff  could  not  recover, 
because  he  had  failed  to  prove  an  assignment  to  him  of  the 
right  of  the  settler,  under  whose  improvement  and  occupancy 
the  certificate  and  order  issued.  This  case  was  argued  last 
year,  but  the  bench  not  being  at  that  time  full,  owing  to  the 
indisposition  of  the  presiding  justice,  and  the  judges  who  heard 
it  not  being  able  to  come  to  a  conclusion  satisfactory  to  them- 
selvee,  it  has  been  again  very  fully  discussed.  As  the  decision 
of  the  points  involved  in  the  cause  is  of  importance  to  a  consid- 
erable portion  of  the  citizens  of  the  state,  we  have  bestowed  on 
it  a  great  deal  of  our  attention. 

From  the  statement  already  made  of  the  allegations  iu  the 
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petihon,  it  is  seen  that  the  plaintiff  mainly  relies  on  the  decision 
of  the  conunissioners  of  the  United  States  in  his  favor.  The 
evidence  introduced  in  the  cause  shows  such  a  decision  to  have 
been  made,  and  the  first,  and  by  far  the  most  important  inquiry 
deyolving  on  us,  is,  the  effect  which  should  be  given  to  it.  For 
a  proper  understanding  of  this  point,  reference  must  be  had  to 
the  several  acts  of  congress  for  the  adjustment  and  settlement 
of  land  claims  in  Florida.  Both  parties  claim  by  donation  from 
the  United  States,  and  the  first  provision  we  meet,  with  respect 
to  those  who  acquired  property  in  this  manner  from  the  general 
government,  in  that  section  of  country,  is  foand  in  the  eighth 
section  of  an  act  of  congress,  passed  the  twenty-fifth  of  April, 
1812,  by  which  it  is  enacted  "  That  the  said  commissioners  be, 
and  they  are  hereby  authorized  and  required  to  collect  and  re- 
port to  congress,  at  their  next  session,  a  list  of  all  the  actual 
settlers  on  land,  in  said  district,  respectively,  who  have  no  claim 
to  land  derived  from  the  French,  British,  or  Spanish  govern- 
ments, at  the  time  at  which  such  settlements  were  made:"  Land 
Laws,  606. 

Whether  the  report  was  made  within  the  time  prescribed  by 
the  act,  the  evidence  in  the  case  does  not  inform  us.  The  next 
legislation  we  find  on  the  subject,  is  an  act  entitled  **  An  act  for 
adjusting  the  claims  to  land,  and  establishing  land  offices  in  the 
districts  east  of  the  island  of  New  Orleans,"  passed  the  third  of 
May,  1829.  By  the  eighth  section  of  which,  it  is  provided: 
''That  every  person,  or  his  or  her  legal  representative,  whose 
name  is  comprised  on  the  lists,  or  register  of  claims,  reported 
by  the  said  commissioners,  and  the  persons  embraced  in  the  list 
of  actual  settlers,  or  their  legal  representatives,  not  having  any 
written  evidence  of  claim  reported  as  aforesaid,  shall,  where  it 
appears  by  the  said  report,  or  by  the  said  lists,  that  the  land 
claimed  or  settled  on,  had  been  actually  inhabited  or  cultivated 
by  such  person  or  persons  in  whose  right  he  claims,  on  or  be- 
fore the  fifteenth  day  of  April,  1813,  be  entitled  to  a  grant  for 
the  land  so  claimed  or  settled  on,  as  a  donation."  The  twelfth 
section  of  this  act  provides  for  the  issuing  a  certificate  by  the 
register  and  receiver  for  all  claims  confirmed  by  it,  and  declares 
that  if  on  presentation  to  the  general  land  office  of  such  certifi- 
cate, the  commissioner  thereof  shall  be  of  opinion  that  it  "  has 
been  fairly  obtained,  according  to  the  true  intent  and  meaning 
of  this  act,  then,  and  in  that  case,  a  patent  shall  be  granted  in 
like  manner  as  for  other  lands  of  the  United  States:"  Land 
Laws,  76,  759. 
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In  the  year  1822«  the  legislature  of  the  United  States  affvAn 
acted  in  relatioD  to  these  lands,  and  in  the  fourth  section  of  an 
act  passed  by  them  on  the  eighth  of  May,  of  that  year,  after 
having  made  provision  for  the  manner  in  which  they  should  be 
Borveyed,  it  is  declared  **  that  in  relation  to  all  such  claims 
which  may  conflict,  or  in  any  manner  interfere,  the  said  regis- 
ters and  receivers  of  the  public  moneys  of  the  respective  dis* 
tricts  shall  have  power  to  decide  between  the  parties,  and  shall, 
in  their  decision,  be  governed  by  such  conditional  lines  or 
boondaiies  as  may  have  been  agreed  on  between  the  parties, 
either  verbally  or  in  writing,  at  any  time  prior  to  the  passage 
of  this  act."  ♦  ♦  *  "Provided,  however,  that  should  it  be 
made  to  appear,  to  the  satisfaction  of  the  register  and  receiver 
of  the  public  moneys  of  their  respective  districts  in  any  such 
case,  that  the  subsequent  settler  had  obtruded  on  the  claim  of 
tbe  former,  and  had  made  his  establishment  after  having  been 
forbid  so  to  do,  the  said  register  and  receiver  of  public  moneys 
shall  have  power  to  decide  between  the  parties,  according  to 
the  circumstances  of  the  case  and  the  principles  of  justice:" 
Land  Laws  of  V.  S.  824. 

In  virtue  of  the  authority  thus  conferred,  the  register  and 
receiver  decided  that  Simmonds,  under  whom  the  defendants 
claim,  having  made  and  sold  another  improvement,  before  he 
settled  on  the  locus  in  quo,  and  having  been  forbid  to  do  so  by 
Cooper,  under  whom  the  plaintiff  sets  up  title,  neither  the  heirs 
of  Ventress,  nor  any  other  person  claiming  from  Simmonds, 
Lnd  a  just  or  equitable  title  to  the  land  in  question.  The  de- 
fendants resist  the  force  and  effect  which  the  plaintiff  seekd  to 
give  to  this  decision.  They  contend  that  by  virtue  of  the  pro- 
visions of  the  act  of  1819,  the  quantity  of  land  therein  men- 
tioned was  given  to  them,  and  that  a  legal  title  is  vested  in 
tbem  to  the  premises,  of  which  they  can  not  be  deprived,  except 
by  a  judgment  of  a  court  of  justice,  and  the  law  of  the  land. 
Tbe  solution  of  the  question  on  which  the  cause  turns  depends 
upon  the  correctness  of  this  position.  If  a  legal  title  was 
vested  in  the  claimants  under  the  acts  of  congress  already  cited, 
at  any  time  previous  to  the  decree  of  the  commissioners,  it  ia 
vety  clear  that  a  decision  by  officers  of  the  government  can  not 
bave  the  force  of  res  judicata,  nor  deprive  them  of  any  right 
which  they  may  have  had  previous  to  such  decision. 

In  the  case  of  McClung  v.  SiUiman,  the  supreme  court  of  the 
United  States  said  that  whatever  doubts  may  have  from  time  to 
time  been  suggested,  as  to  the  supremacy  of  tbe  United  States 
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in  its  legislative,  judicial,  or  executive  power,  no  one  has  ever 
contested  its  supreme  right  to  dispose  of  its  own  property  in  its 
own  way.  Without  this  authority,  no  one  could  rightfully  en- 
tertain any  other  opinion.  The  parties  to  this  suit,  and  others 
who  have  received  donations  from  the  government,  must,  there- 
fore, be  content  to  take  them  with  all  the  conditions  it  baa 
thought  proper  to  annex  to  its  gift:  6  Wheat.  605.  On  a  ques- 
tion of  this  kind,  great  respect  is  due  to  the  opinions  of  those 
from  whom  the  title  emanates;  originating  in  a  desire  to  benefit 
the  bona  fide  settler,  we  are  bound  to  presume  the  same  liberal 
motives  which  operated  in  the  commencement  of  their  legislation 
on  this  subject,  governed  them  to  the  end;  more  especially  as 
nothing  has  been  taken  back  which  was  given;  and  the  object 
of  their  later  enactments  was  only  to  carry  into  effect  the  prin- 
ciple which  it  is  presumed  governed  them  throughout.  Now, 
the  act  of  1822  is  the  legislative  construction,  by  those  best 
acquainted  with  their  own  motives,  of  that  of  1819.  It  is 
manifest,  congress  did  not  understand  a  legal  title  was  vested 
in  the  settler,  by  the  provisions  of  this  statute.  For  if  they 
thought  so,  they  would  have  left  the  grantees  to  their  rights  at 
law,  well  knowing  they  could  not  be  deprived  of  them,  by  an 
extraordinary  tribunal,  vested  vrith  powers,  such  as  those  con- 
ferred on  the  register  and  receiver. 

That  a  patent  is  not  necessary  in  all  cases,  to  confer  a  legal 
title  to  soil,  of  which  the  government  is  the  proprietor,  can  not 
be  doubted.  An  act  of  congress  may  divest  the  United  States, 
at  once,  of  all  property  in  a  portion  of  the  public  lands,  and 
transfer  it  to  an  individual.  But  it  is  perfectly  clear  the  govern  - 
ment  may  legislate  in  such  a  manner  as  to  make  the  issuing  of 
the  patent  necessary  to  effectuate  this  object,  and  we  believe 
their  ordinary  legislation  in  respect  to  the  public  domain  which 
is  given  away,  contemplates  the  retention  of  entire  power  over 
the  object  given,  until  that  is  done.  Indeed,  when  there  is  no 
expression  in  the  statute  conveying  a  different  idea,  we  should 
think  that  the  obligation  imposed  on  the  donee,  to  apply  for 
and  obtain  a  patent,  is  strong  evidence  his  title  is  not  to  be 
considered  complete  until  it  is  obtained.  In  many,  perhaps 
the  greater  number,  of  our  sister  states,  no  action  of  ejectment 
can  be  maintained  without  it.  In  this  and  some  oUiers,  an 
equitable  title  may  be  enforced  in  a  court  of  law.  But  in  rela- 
tion to  the  Florida  lands,  we  think  there  is  strong  evidence, 
beyond  the  obligation  imposed  on  the  settlers  to  apply  for  a 


Marcb^  1830.]        Boatneb  v.  Yentbess.  271 

patent,  that  the  government  retained  complete  power  over  the 
soil  nntil  the  patent  issued. 

The  provision  contained  in  the  act  of  1819,  is  that  on  which 
the  defendants  principally  rely.  The  third  section  declares  that 
the  persons  who  appear,  by  the  commissioners's  report,  to  have 
actually  settled  and  cultivated  the  land  claimed  by  them,  on  or 
before  the  fifth  of  April,  1813,  shall  be  entitled  to  the  land  so 
claimed  and  settled  as  a  donation.  The  particular  language 
here  used,  can  not  escape  the  attention  of  those  who  are  called 
on  to  interpret  it.  The  act  does  not  say  that  such  settlers  are 
confinned  in  their  right  and  title  to  the  land;  it  declares  they 
ahall  be  entitled  to  a  grant  for  it.  It  does  not  divest  the  United 
States  of  the  soil,  but  furnishes  a  claim  to  ask  them  to  do  so. 
In  the  case  of  FofUer  A  Elana  v.  Nelson,^  which  decided  the 
right  to  so  large  a  portion  of  the  lands  of  that  section  of  our 
state,  in  which  those  involved  iu  the  present  controversies  are 
situated,  the  supreme  court  of  the  United  States,  in  construing 
the  terms  of  the  treaty  between  our  government  and  Spain, 
Baid  there  was  an  important  difference  between  the  expressions 
therein  contained,  **  all  grants  of  land  shall  be  ratified  and  con- 
finned/'and  the  words  "are  hereby  ratified  and  confirmed." 
That  the  latter  acted  directly  on  the  subject-matter,  the  former 
only  contained  an  engagement,  congress  would  ratify  and  con- 
firm them;  and  that  until  it  did  so,  the  court  could  not  consider 
them  as  confirmed:  2  Pet.  315. 

If  we  now  turn  our  attenti9n  to  the  language  used  in  the 
twelfth  section  of  the  act  of  1819,  it  will  be  seen  that  the  case 
before  the  court  is  much  stronger;  that  the  construction  we 
have  given  to  the  words,  "shall  be  entitled  to  a  grant,"  far  from 
being  refined,  is  in  exact  consonance  with  the  sense  in  which 
the  legislature  used  them,  and  that  such  construction  is,  in 
fact,  the  only  one  by  which  all  parts  of  the  law  can  be  carried 
into  efleoi.  It  provides  for  the  issuing  a  certificate,  and  declares 
that  on  the  presentation  of  it  to  the  genera]  land  office,  if  the 
commissioner  thereof  shall  be  of  opinion  that  it  has  been  fairly 
obtained,  according  to  the  true  intent  and  meaning  of  the  act, 
a  patent  shall  issue.  If  the  third  section  conferred  a  title  to 
the  land,  and  put  an  end  to  all  power  in  the  government  over 
it,  that  just  cited  was  useless,  and  can  have  no  effect.  The 
commissioner  had  no  power  to  judge  of  its  fairness  or  unfair- 
ness. We  think  this  provision  shows  conclusively  that  con- 
gress retained  power  over  these  donations  up  to  the  time  the 
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patent  issued,  and  that,  until  it  did  issue,  no  title  Tested  in  the 
donee. 

TjDder  this  view  of  the  subject,  we  are  of  opinion  we  can 
not  interfere  with  the  decision  of  the  register  and  receiver. 
The  goyemment  of  the  United  States  has  deemed  it  proper  to 
intrust  them  with  the  power  of  deciding,  in  case  of  a  conflict 
between  donees,  which  of  them  should  enjoy  its  bounty;  and 
as  they  had  no  title  but  that  which  flowed  from  the  liberality  of 
the  donor,  they  must  take  with  such  conditions  as  he  thought 
proper  to  affix  to  his  donation. 

The  only  other  question  in  the  case,  of  importance,  is  in  re- 
lation to  the  want  of  proof  of  the  right  of  Cooper,  who  was  the 
original  settler,  being  transferred  to  the  plaintiff.  There  is  no 
evidence  of  it,  except  the  recital  in  the  certificate  of  confirma* 
tion.  The  judge  below  was  of  opinion  it  was  not  sufficient. 
This  is  the  first  time  such  a  point  has  been  presented  for  our 
decision.  The  general  rule  certainly  is,  that  the  assignee  must 
prove  the  right  of  the  assignor  is  vested  in  him,  and  that  re- 
citals in  a  deed  are  not  evidence  against  third  parties.  In  the 
case  of  Penrose  v.  Oriffith,  the  supreme  court  of  Pennsylvania 
was  divided  on  a  similar  question.  A  majority  of  the  court 
held,  that  recitals  iu  the  x^atent  bound  all  who  claimed  subse- 
quently from  the  state,  but  not  those  who  had  a  title  before  the 
patent  issued.  Ooe  of  tbe  judges  thought  it  was  prima  facie 
evidence  against  both.  In  a  subsequent  case,  the  same  tribunal 
determined  that  where  the  defendant  showed  no  title,  the  re- 
citals in  the  patent  were  evidence  against  him.  Such  was  this 
case  after  the  decision  of  the  register  and  receiver;  the  defend- 
ants had  no  title  to  the  premises;  and  as  we  think  the  rule  well 
founded  in  principle,  we  are  of  opinion  the  court  below  erred 
in  its  charge  to  the  jur}':  4  Binn.  231;  2  Serg.  &  B.  455. 

Having  come  to  the  conclusion  just  expressed,  it  is  unneces- 
sary to  examine  the  other  questions  raised  by  the  several  bills  of 
exqeptions;  for,  supposing  them  all  decided  in  favor  of  the 
defendants,  the  plaintiffs  must  recover.  The  cause,  however, 
will  have  to  be  remanded,  to  inquire  into  tbe  value  of  the  im- 
provements placed  on  the  land,  while  the  appellees  were  in 
good  faith. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided,  and  re- 
versed; and  it  is  further  ordered,  adjudged,  and  decreed,  that 
the  case  be  remanded  to  ascertain  the  value  of  improvements 
made  by  the  defendants  while  in  good  faith,  and  that  the  ap- 
pellee pay  the  costs  of  this  appeal. 
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Lavd  OffiCBBS,  AcnoNS  ow,  Whsn  CoscLmivB.  —The  Autnority  to  hear 
and  determine  certain  mattturt  being  vested  by  law  ezclnsively  in  a  special 
tribunal,  the  dedaion  of  that  tribunal  npon  snch  matters  as  come  within  its 
jnrisdiotum,  is  final  and  oonclosive,  and  not  the  subject  of  review  in  any 
other  tribmial:  Comegjfs  ▼.  VoMt,  1  Pet.  212;  LyiU  v.  ArkansaSf  9  How.  (U. 
&)  333;  JohnBon  ▼.  TatoeUy,  13  WalL  72;  Warren  v.  Van  Brunt,  19  Id.  646. 
The  land  department  of  the  government  of  the  United  States  is  primarily 
confided  by  congress  to  the  control  of  officers  designated  as  registers  and  re- 
eeiTen,  and  snch  officers  are  vested  with  the  ezdnsive  control  and  right  to 
dispose  of  the  public  domain  to  such  persons  as  they  may  determine  uxe  en- 
titled thereto,  subject  to  the  revisory  powers  conferred  by  law  on  the  com- 
wissioner  of  the  general  land  offiofe  and  the  secretary  of  the  interior  over 
their  decisions.  The  jurisdiction  thus  conferred  is  exclusive  and  judicial  in 
its  natorcp  and  the  determination  by  such  officers  as  to  who  is  entitled  to 
diffsrent  portions  of  the  lands  of  the  govenmient,  in  harmony  with  the  rule 
above  stated,  is  final  and  conclusive.  The  question  of  the  conclusiveness  of 
such  decisions  came  before  the  supreme  court  of  the  United  States  at  an 
ssriy  date,  and  it  was  then  determined  that  the  decisions  of  such  officers, 
npon  all  questions  of  foot,  when  acting  within  the  jurisdiction  conferred 
upon  them,  if  unaffected  by  fraud  or  mistake,  were  final  and  conclusive,  and 
eonld  not  be  reviewed  by  any  other  branch  of  the  government:  Wilcox  v. 
Jadkmm,  13  Pet.  511;  and  the  rule,  as  thus  adopted,  has  been  repeatedly  fol- 
lowed as  correct,  and  may  now  be  considered  as  settled:  LytU  v.  Arkanaaa, 
9  How.  333;  Barnard  v.  Ashley,  18  Id.  44;  Oarland  v.  Wynn,  20  Id.  6;  Lytle 
V.  Arbanaasy  22  Id.  193;  Johmn  v.  Towaley,  13  WalL  72;  Warren  v.  Van 
BrvMt,  19  Id.  653;  Shq>lqf  v.  Cowan,  91  U.  S.  (1  Otto)  340;  Moore  v.  BMin$^ 
96 Id.  (6 Otto) 535;  Hoemerv.  Wallaee,  47 C$1  461;  Hesa y,  BoUnger, 4S I± 
349;  BuiUdge  v.  Murphy,  51  Id.  388;  Powers  v.  LeUh,  53  Id.  712;  Chapman 
V.  Qumn,  supreme  court  of  California,  decided  March  13,  1880;  Mitchell  v. 
CoUf,  13  Ala.  137;  Bobbins  v.  Bunn,  54  HI.  48:  Danforth  v.  Morrieal,  84  Id. 
456;  Bayce  v.  Danz,  29  Mich.  146;  Bracken  v.  Parkmson,  1  Pinn.  (Wis.) 
686;  LanunU  v.  Stinutm,  3  Wis.  545;  State  v.  Bachelder,  7  Minn.  121;  Copley 
V.  Djmkgrave,  24  La.  An.  577. 

In  Johnmm  v.  Toweley,  13  Wall.  72,  approved  and  followed  in  Warren  v. 
Van  Brunt,  19  Id.  646;  Shepley  v.  Cowan,  91  U.  S.  (1  Otto)  340;  and  Moore 
V.  Sobbma,  96  U.  S.  (6  Otto)  536^  the  subject  under  consideration  received 
an  elaborate  examination  by  the  supreme  court  of  the  United  States.  Mr. 
Justice  Miller,  speaking  for  the  court,  very  forcibly  states  the  rule.  He  says : 
"  When  the  law  has  confided  to  a  special  tribunal  the  authority  to  hear  and 
determine  certain  matters  arising  in  the  course  of  its  duties,  the  decision  of 
that  tribunal,  within  the  scope  of  its  authority,  is  conclusive  upon  all  others. 
That  the  action  of  the  land  office  in  issuing  a  patent  for  any  of  the  publio 
land,  ssl^ect  to  sale  by  pre-emption  or  otherwise,  is  conclusive  of  the  l^gal 
title^  must  be  admitted  under  ihe  principles  above  stated,  and  in  all  courts, 
end  in  all  forms  of  judicial  prooeedings,  where  this  title  must  control,  either 
by  resaon  of  the  limited  powers  of  the  court  or  the  essential  character  of  the 
proceeding,  no  inquiry  can  be  permitted  into  the  droumstances  under  which 
it  was  obtsined.  *****  It  is  fully  conceded  that  when  those  offi- 
cecs  decide  controverted  questions  of  fact^  in  the  absence  of  fraud,  or  imposi- 
tions or  mistake,  their  decinon  on  those  questions  is  final,  except  as  they  may 
be  reversed  on  appeal  in  that  department.'* 

Another  rule,  equally  as  well  settled  and  applicable  to  proceedings  had  be- 
fore officers  and  tribunals  vested  by  law  with  the  power  to  hear  and  deter* 
sune  certain  matters,  is,  that  when  it  appears  that  several  narties  set  up  con- 
Am.  Dae  JOL.  ZX— 16 
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flicting  claims  to  certain  property,  with  which  such  tribnoalB  or  offioera  maj 
deal  as  between  one  party  and  the  government,  regardless  of  the  rights  of 
the  others,  the  latter  may  litigate  snch  conflicting  claims  in  the  ordinaiy 
courts  of  justice,  although  such  tribunals  or  officers  have  decided  in  favor  of 
the  other  party:  Comegys  v.  Vcu^e,  1  Pet.  212;  Lytle  v.  Arkansas^  9  How. 
U.  S.  333;  Cunningham  v.  AahUy,  14  Id.  377;  Barnard  v.  AMey,  18  Id.  43; 
Oarland  v,  Wymn,  20  Id.  6;  Lindaayv.  Hatoes,  2  Black,  558;  State  y,  Baekd- 
der,  7  WalL  115;  and  if  it  appears  on  such  ex  parte  i^lioation  that  it 
has  been  determined  that  one  of  the  parties  was  entitled  to  the  property  to 
the  exclusion  of  the  others,  and  that  such  determination  is  exroneous,  and  was 
induced  by  the  imposition  of  the  successful  party,  relief  will  be  granted  and 
the  court  will  decree  the  legal  title  to  the  party  entitled  thereto.    Thia  role 
applies  particularly  to  proceedings  had  before  the  officers  mentioned  of  the 
land  departments    &ee  authorities  last  cited.     In  granting  this  relief,  how- 
ever,  the  courts  do  not  act  as  an  appellate  tribunal  over  the  decisiona  of  the 
land  department  and  its  officers,  nor  will  they  act  while  the  matter  is  still 
pending  before  the  department,  but  after  the  matter  has  passed  out  of  its 
control,  then  courts  of  equity  will,  in  the  exercise  of  one  of  the  "  most  ancient 
and  well-established  grounds  of  the  special  jurisdiction  **  of  such  courts,  cor- 
rect the  injustice  and  wrong  that  has  been  committed,  by  annulling  or  modi- 
fying the  patent  issued,  or  compelling  the  party  who  wrongfully  holds  the 
legal  title  to  convey  the  same  to  the  party  rightfully  entitled  thereta     In  pur- 
suance of  this  rule,  relief  has  invariably  been  granted  when  the  regiatei  and 
receiver  have  been  induced  by  means  of  fraud,  mistake,  or  impositioa  to  con- 
vey a  portion  of  the  public  domain  to  a  person  not  entitled  thereto:   Ffyjni  v. 
Oarland,  16  Ark.  440;  Biaeon  v.  Curry,  35  Iowa,  72;  StaU  v.  Bachelder,  5 
Minn.  223;  Chapman  v.  Quinn,  supreme  court  of  California,  decided  March 
13,  1880;  Garland  v.  Wynn,  20 How.  (U.S.)  77;  LytU  v.  Arkanaae,  22  Id.  203; 
Johneon  v.  Towaley,  13  WalL  72;  Warren  v.  Van  Brunt,  19  Id.  646;  Moore  v. 
Robbme,  96  U.  S.  (6  Otto). 

Thus,  in  Oarland  v.  Wynn,  20  How.  (U.  S.)  7,  the  land  officers  had  been 
imposed  upon  by  ex  parte  affidavits  and  had  issued  a  patent  to  one  Oarland, 
the  plaintiff  in  error,  as  assignee  of  one  HemphilL  The  supreme  court  of  Ar- 
kansas decreed  that  Qarland  should  convey  the  title  to  Wynn,  and  this  de- 
cree was  affirmed  by  the  supreme  court  of  the  United  States.  So  in  LytU  v. 
Arkansas,  22  How.  (U.  S.)  203,  a  contest  arose  between  the  complainants 
and  the  state  of  Arkansas  for  a  fractional  quarter  section  of  land,  which  had 
been  patented  by  the  land  department  to  the  state.  The  complainants 
claimed  the  land  by  virtue  of  a  pre-emption  right  of  their  ancestor,  one  Nathan 
Cloyes,  who  claimed  to  have  settled  in  good  faith  upon  the  land  as  a  bomajide 
pre-emptor.  His  claim  was  rejected  by  the  state  courts,  because  he  had  never 
in  good  faith  settled  on  the  land,  and  the  supreme  court  of  the  United  States 
affirmed  the  judgment,  because,  in  their  opinion,  **  the  affidavits  on  which  the 
occupants  entry  was  founded,  were  untrue  in  fact,  and  a  fraud  on  the  register 
and  receiver."  In  the  late  case  of  Clutpman  v.  Quinn,  decided  by  the  so- 
preme  court  of  California,  March  13,  1880,  the  defendants  pleaded  as  a  de- 
fense to  the  action  of  ejectment,  that  the  patent  under  which  plaintiffii 
claimed  title  had  been  obtained  from  the  officers  of  the  land  department  by 
false  testimony;  the  lower  court  rejected  such  evidence,  and  such  ruling  was 
held  arror.  In  Johnson  v.  Towsley,  13  Wall.  84,  before  referred  to^  on  an- 
other branch  of  the  question  under  discussion,  in  speaking  of  the  power  of 
courts  of  equity  to  inquire  into  and  correct  mistakes  in  the  determinations  of 
the  land  department  and  its  officers,  Mr.  Justice  Miller  said: 

'*  On  the  other  hand,  there  hM  always  existed  in  the  courts  of  equity  the 
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pover,  in  certain  clanes  of  cases,  to  inquire  into  and  correct  mistakes,  injas- 
tioe,  and  wrong  in  both  judicial  and  ezecatire  action,  however  solemn  the 
form  whieh  the  resnlt  of  that  action  may  assume,  when  it  invades  private 
rights;  and  by  virtue  of  this  power  the  final  judgments  of  courts  of  law  have 
been  annulled  or  modified,  and  patents  and  other  important  instruments  issu- 
ing from  the  crown,  or  other  executive  branch  of  the  government,  have  been 
corrected,  or  declared  void,  or  other  relief  granted.  No  reason  is  perceived 
why  the  action  of  the  land  office  should  constitute  an  exception  to  this  rule. 
In  dealing  with  the  public  domain  under  the  system  of  laws  enacted  by  con- 
gress for  their  management  and  sale,  that  tribunal  decides  upon  private  rights 
of  great  value,  and  very  often,  from  the  nature  of  its  functions,  this  is  by 
proceedings  essentially  ex  parley  and  peculiarly  liable  to  the  influence  of 
fraudsy  false  swearing,  and  mistakes.  These  are  among  the  most  ancient  and 
well-established  grounds  of  the  special  jurisdiction  of  courts  of  equity  just  re- 
ferred to^  and  the  necessity  and  value  of  that  jurisdiction  are  nowhere  better 
exemplified  than  in  its  application  to  cases  arising  in  the  land  office.  *  *  *  * 
And  so,  if  for  any  other  reason  recognised  by  courts  of  equity  as  a  ground  of 
interference  in  such  cases,  the  legal  title  has  passed  from  the  United  States 
to  one  party,  when  in  equity  and  good  conscience,  and  by  the  laws  which 
ooB^gress  has  made  on  the  subject,  it  ought  to  go  to  another,  'a  court  of 
equity  will,'  in  the  language  of  this  court  in  the  case  of  Stark  v.  Starr,  just 
dted  [6  WalL  402],  *  convert  him  into  a  trustee  of  the  true  owner,  and  com- 
pel him  to  convey  the  legal  title. '  In  numerous  cases  this  has  been  announced 
to  be  the  settled  doctrine  of  this  court  in  referonce  to  the  action  of  the  land 
officers." 

The  case  of  the  Uniied  States  v.  Throckmorton,  98  U.  S.  (8  Otto)  61,  will 
be  found  a  very  interesting  case  in  determining  what  fraud  will  be  relieved 
against.  In  cases  where  the  land  officers,  in  their  determinations,  exceed  the 
jurisdiction  conferred  upon  them,  although  the  same  is  not  the  result  of  any 
fraud  or  imposition,  relief  is  nevertheless  granted.  The  same  rules  apply  ui 
their  determinations  as  to  those  of  other  tribunals  exercising  judicial  functions. 
Their  decirions  are  binding  and  conclusive  when  acting  within  their  jurisdic- 
tioo,  but,  when  "acting  without  the  pale  of  their  authority,'*  the  same  are 
TCgarded  as  nullities:  Wilcox  v.  Jackson,  13  Pet.  511.  So,  whero  a  claimant 
does  everything  that  the  law  requires  in  the  prosecution  of  a  right,  and  fails 
to  attain  the  same  by  the  misconduct  or  negligence  of  the  land  officers,  equity 
will  grant  relief:  Lytic  y.  Arkansas,  9  How.  (U.  S.)  333.  But  see  Sacramento 
Samnga  Bank  v.  ffynes,  60  CaL  195,  where  it  was  held  that  if  the  register  and 
receiver  of  the  land  office  refused  to  hear  evidence  of  a  pre-emption  claimant, 
and  allowed  another  claimant  to  enter  the  land,  the  remedy  of  the  for- 
mer was  by  appeal  to  the  oomnuasioner  of  the  general  land  office,  and  that 
equity  would  not  grant  any  relief.  So,  where  such  officers,  in  the  application 
of  het»  as  found  by  them,  by  misconstmction  of  the  law,  take  from  a  party 
that  to  which  he  Ilbs  acquired  a  legal  right  under  the  sanction  of  those  laws, 
relief  from  such  errcmeous  conclusion  will  be  granted:  Minnesota  v.  Bckchel- 
der,  1  Waa  109;  Siher  v.  Ladd,  7  Id.  219;  Johnson  v.  Towsley,  13  Id.  86. 
After  the  land  department  has  issued  a  patent,  and  delivered  the  same  to  the 
grantee,  it  loses  all  control  over  the  titie  thereafter.  It  can  neither  recall  nor 
rescind  the  patent,  nor  tssue  one  to  another  party  for  the  same  land:  Moors 
V.  J?o66m«,  96  U.  S.  (6  Otto)  535;    Wirth  v.  Branson,  98  Id.  (8  Otto)  118. 

Patist,  jt  Void,  hat  be  Attaokxd  Collatkrallt. — If  at  the  date  of  the 
Hsaanoe  of  a  patent  by  the  land  officers,  the  United  States  had  no  titie  to 
the  land,  the  patent  is  a  nullity,  and  confers  no  rights  upon  the  patentee: 
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CopUy  ▼.  Dbih(iravet  24  La.  An.  577.    To  the  same  effect  see  PaXUrum  v. 
Taium^  3  Sawyer,  C.  C.  164. 

Sherman  y.  Buiek^  93  U.  S.  (3  Otto)  209,  was  an  action  of  ejectoMDt 
brought  by  Sherman,  claiming  the  right  to  a  tract  of  land  under  a  patent  is* 
sued  therefor  by  the  state  of  California.  The  defendant  claimed  tho  sama 
land  nnder  a  patent  issued  by  the  United  States.  It  was  held  that  parol  or 
documentary  evidence  was  admissible  to  show  a  want  of  power  in  the  officers 
who  issue  a  patent,  in  an  action  at  law  to  defeat  the  title  set  up  nnder  it,  and 
that  in  such  a  case  the  patent  is  not  merely  voidable,  but  absolntely  void, 
and  that  there  was  no  necessity  to  resort  to  a  direct  suit  to  set  the  aameasid^ 
The  patent  held  by  plaintiff  was  adjudged  void. 

Bbcttau  nr  Patxhts  AQAZurer  Wbom  Evidxvce.— It  is  a  settled  role  of  evi- 
dence that*the  recitals  in  deeds,  patents,  and  conveyances  of  a  similar  natove 
are  binding  upon  the  parties  thereto,  and  their  privies  in  estate,  in  blood,  and 
in  law;  but  are  not  binding  upon  strangers  or  persons  who  claim  by  title 
paramount^  "  Nemo  conirafadUsm  9uum  proprtmm  ventre  potut,^  is  the  mk: 
Best  on  Evidence,  voL  2,  sec.  642;  Phillips  on  Evidence;  Cowen,  Hills,  and 
Edwards'  Notes,  vol.  1,  p.  473,  note  130;  Id.,  vol.  2,  p.  674,  note  476.  In  the 
note  to  QraffY,  CcuUeman^  16  Am.  Deo.  764,  the  rule  stated  is  reoogniaed  as 
correct,  and  the  authorities  in  its  support  are  there  cited  at  length.  It  ia  not 
hare  intended  to  go  again  into  the  reasons  upon  which  the  rule  stated  is 
founded;  but  to  show  that  the  facts  upon  which  the  decision  in  the  principal 
case  is  based  do  not  constitute  an  exception  to  such  rule.  The  only  evidenee 
in  the  principal  case  to  show  that  the  ri^ts  of  Cooper,  the  original  aettler 
upon  the  land  in  controversy,  had  been  assigned  to  plainti^  was  the  redtat 
of  such  assignment  in  the  patent  to  the  latter.  The  court  determined  that, 
notwithstanding  the  defendant  was  a  stranger  to  the  patent^  he  was,  nev- 
ertheless, bound  thereby,  inasmuch  as  he  showed  no  title  to  the  premises  in 
dispute.  This  decision  was  based  upon  the  authority  of  Downing  v.  OaUa*^ier, 
2  Serg.  ft  R.  456.  In  that  case,  Gibson,  J.,  in  delivering  the  court's  opinion, 
thus  states  the  reasons  for  considering  a  person  in  possession  of  land,  who 
fails  to  show  the  commencement  of  his  title  thereto^  as  bound  by  recitals  in  a 
patent  from  the  commonwealth  to  a  third  party,  as  follows:  "  llie  patent  was 
admissible  as  direct  evidence  of  a  grants  and  its  competency,  therefore,  can 
not  be  disputed,  even  should  the  recitals  it  contains  not  be  deemed  evidenee 
against  the  defendant  The  law  is  very  clearly  stated  in  Penro$e  and  Grff' 
JUha  [4  Binn.  231],  where  it  is  laid  down  that  a  recital  is  evidence  of  the  fKt 
against  the  grantor  and  all  persons  claiming  by  title  derived  from  him  subse- 
quently, but  not  against  a  person  claiming  by  title  prior  to  the  deed,  nor 
against  a  stranger.  But  in  the  case  of  a  patent,  who  can  be  considered  a 
steanger  T  Every  person  in  possession  of  land,  and  claiming  it,  must  be  con- 
sidered as  holding  either  mediately  or  immediately  from  the  commonwealth. 
The  commencement  of  possession,  therefore,  being  the  origin  of  a  title  of  some 
sort  under  the  state,  I  take  it  to  be  the  business  of  the  party  resisting  the 
competency  of  a  recital,  to  show  the  commenoement;  otherwise,  he  will  be 
considered  as  claiming  under  the  state  by  title  subsequent  to  the  patent.  The 
origin  of  a  party's  title  lies  peculiarly  within  his  own  knowledge,  and  in  the 
case  of  a  naked  possession,  it  would  be  nearly  impossible  for  the  opposite 
party  to  fix  its  commencement  with  any  reasonable  degree  of  certainty.  Coo* 
venience,  therefore,  seems  to  require  that  the  party  making  the  objeotkm 
should  be  prepared  with  evidence  of  the  facts  necessary  to  sustain  it.**  This 
case  has  been  frequently  affirmed  in  Pennsylvania^  and  is  no  longer  opva  ta 
question  in  that  state:  Allison  v  Rankin^  7  Seig.  ft  R.  269;  Read  v.  Thorny 
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Jon,  5  Fk  St.  329;  Oingrieh  ▼.  FoUx,  19  Id.  40;  B.  T.  C.  Co,  v.  R,  C.  Co.,  65 

In  Read  ▼.  Thompeonf  Mfpro,  the  roMoiiBadYanoed  in  />oio}iJii(^  ▼.  OtUlagher 
are  again  repeated,  and  petaona  oocapying  pnblio  landa  are  oanaidered  aa  oo- 
cQpying  the  aaroe  in  privity  with  the  title  of  the  oommonwealth  and  ita 
gnnteea,  and  not  by  a  paramoont  title,  and  are  held  bound  by  recitala  con- 
tained in  the  patent  taaned  by  the  commonwealth,  within  the  role  of  evidence 
first  stated.  Woodward,  P.  J.,  in  charging  the  jury  in  Read  ▼.  Thompetmf 
mtpra,  which  charge  waa  approved  on  appeal,  aaid:  "All  landa  are  derived 
from  the  commonwealth,  and  the  man  in  poaaeaaion  mnat  hold  under  her  He 
can  not  hold  adversely,  and  to  protect  hia  poaaeeaion  he  ia  obliged  to  appeal 
to  aome  of  the  commonwealth's  statatee,  either  of  pre-emption  or  limitation, 
or  to  her  common  law,  which  is  his  shield  against  every  assailant.  Holdings 
tbersfore,  necessarily,  under  the  commonwealth,  he  is  subject  to  whatever 
redtals  and  admissions  the  state  may  have  made  before  he  conmienced  to 
hold,  bat  is  not  affected  by  such  aa  she  may  make  afterwards."  See,  also, 
MeOarrakoM  v.  J^eio  Idria  M.  Co^  49  CaL  331. 

CoHnHSATiOH  voB  Impbovxmsnts  IN  EjxcTMXNT. — ^This  sabjeot  is  oonsid- 
end  and  discossed  in  the  note  to  Jcukeon  v.  Loomie,  15  Am.  Deo.  849;  alao  in 
thenote  to  WhiUedge  v.  WaU,  2  Id.  724  In  the  note  to  Barlow  v.  Bell,  10 
UL  732;  the  aathorities  are  collected,  showing  that  no  allowanoe  for  in^rove- 
ments  will  be  made  to  one  who  made  snch  improvements,  knowing  that  his 
title  waa  dispnted. 
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II  LounuiiA,  990.] 

CovTBACT  ow  Ihsusakok  Bntkbbd  INTO  BT  A  Pbbbov  AS  AoiNT  Is  to  be  Con- 
sidered the  principal'a  contract,  and  although  the  policy  providee  that  if 
loss  ooeor,  payment  shaU  be  made  to  the  agent,  in  the  event  of  such  loss 
and  payment,  the  same  will  be  considered  as  made  to  him  in  his  represen- 
tive  c^Micity,  and  not  in  his  own  right. 

Wanmot  av  Aoxnt  oak  in  Aht  Caiie,  where  he  oontimcts  as  sadh,  insert  in 
the  agreement  stipolations  in  his  own  favor  in  relation  the  matter  which 
forms  the  object  of  his  agency,  discussed,  but  not  decided. 

InnviDUAL  DxBT  or  ah  Aoxnt  can  not  be  set  off  against  a  debt  owing  to  his 
principal 

AnsAL  from  the  court  of  the  first  district.  The  facts  appear 
in  the  opinion. 

Eii$ti8,  for  appellant. 

ManCf  contra. 

By  Court,  Pobtbk,  J.  The  petition  alleges,  "  that  on  the 
twentieth  day  of  April,  1829,  the  defendants  subscribed  a  policy 
of  insurance,  for  the  sum  of  four  thousand  eight  hundred  dol- 
lars, on  a  quantity  of  cotton,  the  property  of  the  plaintiff,  ou  a 
voyage  from  Elk  river  to   the  port  of  New  Orleans;    which 
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policy  was  subsoribed  on  the  application  of  FisbeiL  Barke,  and 
Watson,  tbe  agents  and  factors  of  the  petitioners."  The  con- 
tract states  that  "Fisher,  Burke,  and  Watson,  on  account  of  P. 
H.  Braden,  doth  make  insurance,  and  cause  to  be  insured,"  etc. 
At  the  close  of  the  instrument,  the  following  clause  is  inserted: 
**  In  case  of  loss,  tbe  amount  to  be  paid  to  Fisher,  Burke,  and 
Watson/'  The  property  shipped  having  sustained  loss  by  the 
perils  insured  against  to  the  amount  of  one  thousand  six  hun- 
dred and  six  dollars  and  thirty- four  cents,  this  action  is  brought 
to  recover  from  the  defendants  that  sum.  They  resist  it,  on  the 
ground  that  the  payment  was  to  be  made  to  the  agents,  and 
that  these  agents  are  indebted  to  the  defendants  in  a  larger 
amount  than  that  claimed  by  the  petitioner.  The  court  below 
refused  to  sanction  this  defense,  and  gave  judgment  for  the 
plaintiff,  deducting  the  amount  of  the  premium,  and  policy  of 
insurance.     The  defendant  appealed. 

We  think,  with  the  court  below,  that  the  promise  to  pay  Fiaher, 
Burke,  and  Watson,  in  case  of  loss,  must  be  understood  to  have 
been  made  to  them  in  their  representative  character,  and  not 
in  their  own  right.  It  can  not  be  presumed  it  was  the  intention 
of  the  parties  that  the  plaintiff  should  bear  all  the  burden  of 
the  contract  and  not  enjoy  any  of  its  benefits.  Considered  in 
this  light,  the  authority  of  the  agents  to  receive  the  money 
might  be  revoked  at  any  time  before  payment,  and  the  payment 
has  not  yet  been  made.  A  debt  due  by  the  agent  can  not  be  of- 
fered in  compensation  of  that  which  is  owing  to  the  principal. 

This  view  of  the  subject  renders  it  unnecessary  to  inquire 
whether  an  agent  can,  in  any  case  where  he  contracts  as  such, 
insert  in  the  agreement  stipulations  in  his  own  favor  in  relation 
to  the  matter  which  forms  tbe  object  of  his  agency.  We  have 
considerable  doubts  of  it.  It  is  somewhat  diffictdt  to  understaod 
how  he  can,  by  a  contract,  acquire  a  right  for  another,  and  in 
virtue  of  his  having  done  so  stipulate  that  such  a  right  shall 
inure  to  his  own  benefit.  In  doing  so,  he  does  not  act  as  agent, 
for  a  man  can  not  at  one  and  the  same  time  be  agent  and  prin- 
cipal. The  intervention,  either  of  the  person  whose  rights  he 
acquired,  or  some  other  representing  him,  would  seem  neces- 
sary to  the  validity  of  such  a  contract.  But  it  is  unnecessary 
to  pronounce  a  positive  opinion  on  this  point.  There  was  no 
novation  of  the  debt  due  for  the  premium,  and  the  court  below 
decided  correctly  in  deducting  it. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  jadg- 
ment  of  the  district  court  be  affirmed,  with  costs. 
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In  McDoiwugK  ▼.  Templemant  2  Am.  Dec.  613,  the  method  an  agent  should 
panne  in  order  to  bind  his  principal  is  considered.  So  in  the  note  to  Clap  v. 
Day^  11  Id.  100,  the  power  of  an  agent  to  sue  in  his  own  name  npon  his  prin- 
cipal's contract  is  discossed.  In  Girard  v.  Taggart,  9  Id.  335,  note,  the  an- 
tlkoritiessre  coUeeted  showing  when  a  principal  may  maintain  an  action  in 
his  own  name  for  goods  sdd  hf  the  agent,  in  his,  the  agent's,  name. 


Malfioa  v.  MoEown. 

[1  LOUBBAIIA,  348.] 

Lsx  Loci  OasraAanjB  Qoykbns  all  agreements,  unless  otherwise  eiqxressly 
pnmded,  or  made,  in  contemplation  of  being  perf onned,  at  a  different 
place. 

Law  ow  ths  Plaok  whkbb  ▲  ConriLACT  is  to  be  performiod  governs,  al- 
tikoo^  the  law  of  the  place  where  the  party  resides,  against  whom  the 
agreement  is  soaght  to  be  enforced,  differs. 

FoBiiGxr  Laws  must  bb  Pboyed,  like  other  facts;  bat  where  a  coontry,  now 
foreign,  once  formed  a  part  of  the  same  country  with  that  in  which  the 
laws  of  such  foreign  country  are  relied  upon,  the  laws  common  to  both  at 
the  time  of  separation,  do  not  require  proof  in  either,  and  they  will  be 
pnsmned  to  remain  the  same,  unless  the  contrary  be  proved. 

OwirsB  OF  A  Vessel  is  liable  for  the  acts  of  the  master,  although  tortious, 
within  the  scope  of  his  employment. 

Master  of  a  Vessel  is  Boukd  to  take  care  of  the  effects  of  a  passenger  who 
dies  on  board,  and  he  is  liable  for  a  failure  to  do  so.  Such  liability  is  not 
limited  to  the  value  of  the  vessel  and  freight  earned. 

Wbbtheb  the  Owner  and  Master  of  a  vessel  are  liable  for  money  brought 
on  ship-board  in  a  trunk  without  their  knowledge,  queere. 

Appsal  from  the  court  of  the  parish  and  city  of  New  Qrleans. 
Action  brought  by  Malpica's  representatives  against  McKown, 
master,  and  Gurrell,  owner  of  the  ship  Belle,  to  recover  money 
and  effects  amounting  to  seven  thonsand  three  hundred  and 
eighty-seven  dollars,  left  by  Malpica  on  board  the  Belle  upon  a 
trip  from  Vera  Cruz  to  Havana.  Malpica  died  on  board  of  said 
ship  during  the  course  of  said  voyage.  Judgment  for  plaintiffs. 
Cnrrell  appealed. 

Duncariy  for  appellant.  The  law  of  the  case  is  with  the  de- 
fendant: C.  G.  arts.  2263,  2266,  2299;  Palfrey  v.  Kerr,  8  Mart. 
N.  8.  603;  Boyce  v.  Anderson,  2  Pet.  150. 

EuMtia  and  Dennis,  canira. 

By  Court,  Pobtkb,  J.  This  action  is  instituted  to  recover 
from  McEown,  captain,  and  Currell,  owner  of  the  ship  Belle, 
the  sum  of  seven  thonsand  three  hundred  and  seventy-eight 
dollars,  which  the  petition  alleges  the  deceased,  a  passenger  in 
the  vessel  aforesaid,  brought  on  board  of  her  on  a  voyage  from 
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Vera  Cruz  to  Havana,  and  which  it  farther  alleges  the  defend- 
ants refused  to  deliver,  though  requested  to  do  so.  The  pro- 
ceedings against  the  captain  appear  to  have  proceeded  no 
further  than  to  bring  him  into  court.  Against  Currell,  they  lunre 
been  carried  on  to  final  judgment.  The  latter,  in  his  answer, 
acknowledges  the  ownership  of  the  vessel,  and  the  voyage,  but 
alleges  that  during  its  progress  a  mutiny  broke  out  on  board, 
and  that  the  passengers,  taking  the  control  of  the  ship,  compelled 
the  captain  to  land  them  on  the  Spanish  main.  It  ayers  the 
defendant  is  not  responsible  for  the  money  and .  eflTects  of  the 
passenger  who  died,  because  they  were  taken  possession  of  by 
the  friends  of  the  deceased,  or  by  the  mutinous  passengers; 
and  it  further  affirms  that  if  the  property  did  not  come  into  the 
hands  of  the  captain,  officers,  or  crew  of  the  vessel,  the  defend- 
ant is  not  responsible.  The  court  below,  after  hearing  a  great 
deal  of  contradictory  testimony,  gave  judgment  against  the  de- 
fendant for  six  thousand  eight  hundred  and  sixty-two  doUars, 
from  which  judgment  he  appealed. 

Without  noticing  the  evidence  in  detail,  its  discrepancies,  and 
the  reasons  which  induce  us  to  come  to  the  condusion  we  are 
about  to  state,  we  think  it  establishes:  That  the  deceased,  Ifal- 
pica,  came  on  board  the  ship  Belle  at  Vera  Cruz,  as  a  passenger 
to  Havana,  and  brought  on  board  with  him  a  sum  of  money 
equal  in  amount  to  that  for  which  the  inferior  court  gave  judg- 
ment; that  no  freight  was  paid  for  it,  nor  any  notice  it  formed 
part  of  his  effects  communicated  to  the  captain.  That  after  the 
vessel  was  out  some  days,  Malpica  died;  that  an  inventory  was 
made  of  his  effects  and  property,  in  which  the  money  was  in- 
cluded; that  the  captain  assisted  at  the  counting  of  the  mon^, 
but  refused  to  sign  the  inventoiy;  that  he  took  possession  of 
the  trunk,  and  placed  the  money  in  the  care  of  another  passen- 
ger, who  did  not  take  it  with  him  when  he  debarked  on  the 
Spanish  main.  That  there  was  no  mutiny  on  board,  nor  any 
act  of  the  passengers  which  prevented  the  captain  discharging 
all  obligations  imposed  on  him  by  law,  as  commander  of  the 
vessel,  in  relation  to  property  situated  as  this  was.  And 
finally,  that  the  evidence  furnishes  a  strong  presumption  the 
captain  converted  the  money  to  his  own  use.  On  these  facts 
the  plaintiff  contends  the  owner  is  responsible  for  the  acts  of 
the  master,  and  he  has  especially  relied  in  support  of  this  posi- 
tion on  the  commercial  laws  of  Spain,  the  places  where  the 
voyage  commenced  and  was  to  terminate  being  in  countries 
governed  by  these  law8 


Hay,  1830.]  Malpiga  v.  MoEown.  281 

The  defendant  leeists  the  application  of  the  laws  of  Spain  to 
the  case,  on  two  grounds:  First,  that  the  laws  of  the  place 
where  the  ship  is  owned  must  determine  the  responsibility  of 
the  defendants.  Second,  that  there  is  no  eyidence  on  record  of 
the  laws  of  Yera  Cmz  and  Havana,  and  consequently  the  court 
must  presume  it  to  be  the  same  as  our  own.  And  as  to  the  first 
point,  we  are  of  opinion  that  the  law  of  the  place  of  the  con- 
tract, and  not  that  of  the  owner's  residence,  must  be  the  rule 
by  which  hia  obligations  are  to  be  ascertained.  The  lex  lod  corir 
tradus  goTems  idl  agreements,  unless  expressly  excluded,  or 
the  performance  is  to  be  in  another  country  where  different 
regulations  prevaiL  What  we  do  by  another,  we  do  by  our- 
selves, and  we  are  unable  to  distinguish  between  the  responsi- 
bility created  by  the  owner  sending  his  agent  to  contract  in 
another  eountiy,  and  that  produced  by  going  there  and  contract- 
ing himself. 

The  second  offers  rather  more  difficulty.  The  general  rule 
certainly  is,  that  courts  can  not  notice  the  laws  of  a  foreign 
state,  unless  they  be  proved  like  other  facts.  But  when  coun- 
tries have  once  belonged  to  the  same  government,  and  the  same 
rales  prevailed  in  both,  it  is  not  understood  by  us  that  the  sepa- 
ration of  the  countries  renders  the  law  in  existence  at  the  time 
they  divide,  foreign  to  each  other.  The  act  of  political  separa- 
tion does  not  destroy  the  knowledge  possessed  in  both,  that 
they  were  subject  to  the  same  law,  and  what  that  law  was. 
Any  change  made  in  it  after  the  countries  became  independent 
of  each  other;  any  new  statute  passed  in  either,  would  certainly 
come  under  the  general  rule.  Because  it  was  at  no  time  com- 
mon to  both.  But  those  laws  which  were,  stand  on  quite  a 
different  footing.  The  rule,  like  every  other  in  regard  to  evi- 
dence, is  founded  on  good  sense.  Courts  require  proof  of  the 
laws  of  another  country,  because  they  do  not  judicially  possess 
the  means  of  knowing  them.  But  when  they  do  possess 
judicial  knowledge  of  them,  there  seems  no  ol^ject  in  requiring 
evidence  of  that  which  is  already  known.  We  have  looked  into 
the  jurisprudence  on  this  head,  and  we  do  not  discover  that  the 
different  states  in  the  union  require  proof  the  common  law  pre- 
vails in  each,  or  that  it  has  ever  been  deemed  necessaiy  to 
establish  by  testimony  that  the  same  system  governs  in  England. 
It  is  true  they  require  proof  of  British  statutes,  which  never 
were  in  force  within  their  own  state,  but  this  is  in  the  distinc- 
tion already  alluded  to.  It  is  a  matter  of  history  that  certain 
countries  formed  part  of  the  same  kingdom  or  government,  of 


282  MALnoA.  v.  McEowk.  [Loaisiana, 

which  courts  of  justice  take  notice,  without  eTidence;  and  if  it 
be  a  fact  that  the  countries  separated  were  at  one  time  under 
the  same  government,  proof  of  the  law  at  the  time  of  sepa- 
ration is  vain,  and  of  no  use,  for  the  court  knows  its  own  law, 
which  was  the  law  of  both.  We  therefore  think  the  laws  of 
Spain  may  be  referred  to,  and  considered  in  the  decision  of  the 
cause,  although  they  have  not  been  proved  as  facts. 

By  one  of  the  laws  of  the  Indies  it  is  made  the  duty  of  the 
master  of  a  vessel,  in  case  any  of  the  passengers  die  during  the 
voyage,  to  make  an  inventory  of  their  property,  and  deliyer  it 
at  the  port  of  destination.  Jacobson,  in  his  sea  laws,  with- 
out referring  to  any  special  legislation  as  authority,  declares  it 
to  be  the  duty  of  the  captain  to  do  so.  It  would  seem  to  us  to 
necessarily  result  from  the  duties  which  masters  of  vessels  have 
to  perform;  and  its  importance  can  not  be  doubted.  The  valu- 
able effects  with  which  men  frequently  travel,  and  the  unpro- 
tected state  of  their  personal  property  on  board  a  ship  after 
their  deaths,  render  it  necessary  that  some  one  should  be  re- 
^onsible  for  its  safe  keeping.  Numerous  frauds  would  other- 
wise follow.  On  no  one  can  this  duty  be  so  properly  imposed, 
as  the  captain  of  the  ship,  whose  situation  and  authority  enable 
him  effectually  to  discharge  it.  The  present  instance  presents  a 
case  where  this  duty  has  been  totally  neglected.  The  master 
either  converted  the  money  to  his  own  use,  or  permitted  others 
to  do  it,  without  taking  any  measures  to  prevent  them,  and  in 
either  hypothesis,  his  responsibility  is  the  same:  Curia  Phillip, 
lib.  3,  cap.  11,  No.  13,  Jacobson  Sea  Laws,  133. 

Our  attention  has  been  most  turned  to  that  part  of  the  de- 
fense which  claims  immunity  for  the  captain,  in  consequence 
of  the  passenger  bringing  the  money  on  board  without  giving 
notice  of  it.  We  have  endeavored,  but  fruitlessly,  to  satisfy 
ourselves,  whether  the  master  and  owner  are  responsible  for 
money  or  precious  objects  placed  among  the  baggage  of  a  pas- 
senger, and  of  ^fifhich  no  declaration  is  made.  The  Consulate 
del  Mare,  and  the  Laws  of  Wisly,  both  treat  of  the  effect  of 
this  concealment,  on  a  claim  for  average,  if  the  objects  have 
been  thrown  overboard,  but  they  are  silent  as  to  the  respon- 
sibility of  the  captain  in  other  cases.  A  law  of  the  Partidas 
renders  the  owner  responsible  for  everything  which  is  brought 
on  board  with  the  knowledge  of  the  master;  but  whether  the 
delivery  of  a  trunk  or  parcel,  without  a  declaration  of  its 
contents,  would  produce  responsibility  in  the  case  8^ppoaed• 
the  law  is  silent.    It  is  probable  it  would.    No  exception  is 
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made,  and  even  where  the  traveler  is  received  through  friend- 
Bhip,  hy  carriers  on  land  and  water,  or  keepers  of  inns,  this 
law  makes  them  responsible  for  his  effects,  unless  they  receive 
them  with  an  express  declaration  that  the  traveler  must  take 
care  of  his  own  property:  Peters  Beports,  vol.  1,  appendix,  pp. 
20  and  82;  Consulato  de  la  Mer,  par  Boucher,  vol.  2,  p.  451, 
Nos.  855  and  860;  Partidas,  5,  lib.  8,  law  26. 

Bat  whether  the  master  would  have  been  responsible  in  case 
the  money  had  been  lost  before  the  death  of  the  owner,  need 
not  be  inquired  into.  On  that  event  taking  place,  the  knowl- 
edge of  the  property  being  on  board  was  brought  home  to  him. 
He  became  by  law  the  guardian  of  it,  and  it  was  his  duty  to 
take  it  into  his  possession,  and  deliver  it  to  the  representatives 
of  the  deceased.  We  find  nothing  in  the  law,  and  we  see  no 
good  reason  why,  on  the  death  of  a  passenger,  the  captain 
should  be  discharged  from  all  responsibility  in  relation  to  his 
effects,  because  he  was  not  made  acquainted  with  their  kind 
and  value  previous  to  the  proprietor's  decease.  The  respon- 
sibility incurred  by  the  master  in  this  case,  of  which  we  have 
no  doubt,  settles  the  question  as  to  the  owners.  The  general 
principle  in  this  matter  is  so  well  established  as  to  be  familiar. 
The  proprietor  of  the  vessel  is  answerable  for  all  acts  of  the 
master  within  the  scope  of  his  employment,  even  for  his  torts: 
Abb.  on  Ship.  99,  ed.  1829;  3  Kent's  Com.  162;  Curia  Phillip, 
lib.  3,  cap.  12,  Yerbo  Danos,  No.  29;  6  Johns.  160  [CoU  v.  Mc- 
Mechen,  5  Am.  Dec.  200];  11  Id.  107;  10  Id.  1  [B^M  v.  RoaseU, 
6  Am.  Dec.  306]. 

Counsel  have  endeavored  to  limit  the  responsibility  of  the 
defendant  to  the  value  of  the  vessel  and  freight  earned.  Such 
a  limitation  does  exist  in  several  countries,  and  it  is  wise  perhaps 
that  it  should.  But  the  general  law  is  otherwise,  and  the  very 
passage  of  special  statutes  limiting  the  responsibility,  acknowl- 
edges the  previous  rule  to  be  otherwise.  No  such  statutory 
provision  is  shown  to  exist  in  the  country  where  the  contract 
was  made,  and  we  can  not  supply  it. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  parish  court  be  affirmed,  with  costs. 


That  portion  of  the  principal  case  which  holds  that  there  ia  no  difference 
in  the  l^al  xesnlt  whether  a  contract  is  made  in  a  foreign  country  hy  an 
agent  or  hy  the  principal  himself  personally,  and  that  if  the  agent  exceeds 
his  antbority  in  making  snch  contract^  nevertheless  the  principal  is  bound 
thereby,  acoonling  to  the  laws  of  sach  foreign  country,  and  not  according  to 
the  Itx  domiciiii  of  the  principal,  provided  the  agent  has  acted  within  th« 
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•cope  of  his  employment,  is  denied  in  Pope  v.  Niekerson^  3  Story  C.  C.  465^ 
481:  See  note  to  Araffo  v.  CarrtU^  post,  280,  and  the  aathoritiee  there  cited. 

Lbx  Loci  governs  constmotion  and  validity  of  oontrsots:  Lynch  ▼.  Po&U^ 
thwaitef  12  Am.  Deo.  400,  note  604,  where  the  deoiaons  in  this  aeries  are 
ooUated. 


Magdonough  v.  Elam. 

[1  LounsAjiA,  489.] 

SaIiB  Uhdd  ▲  Fl  Fa.  and  a  forced  sale  for  taxes  do  not  differ,  exoepi  ae  to 
the  mode  and  period  of  advertising,  and  the  form  of  the  deed. 

Shkbut  GAir  KOT  Sell  a»  Undividkd  Pabt  of  certain  property  for  the  pay- 
ment of  taxes,  but  he  must  sell  a  distinct  portion  thereof,  and  if  the 
same  is  insufficient,  another  portion,  until  sufficient  has  been  sold  to  pay 
the  same. 

Appeal  from  the  court  of  the  first  district.  Plaintifif  obtained 
an  order  of  seizure  and  sale  of  certain  lots  in  Macdonough,  upon 
which  he  had  a  mortgage.  Moonej  opposed  the  sale,  claiming 
to  hold  the  title  to  certain  lots  that  had  been  sold  by  the  state 
for  taxes,  and  in  support  of  his  claim  produced  the  treasurer's 
deed,  conveying  to  him  certain  lots  in  the  parish  of  Jefferson, 
but  there  was  no  evidence  that  said  lots  formed  any  part  of  the 
premises  described  in  plaintiff's  mortgage.  The  court  dismissed 
the  opposition  filed  by  Mooney,  and  the  latter  appealed.  The 
other  facts  are  stated  in  the  opinion* 

Nixon  and  Preston,  for  appellant. 

McCaleb,  for  appellee. 

By  Court,  Mabtik,  J.  The  plaintiff,  or  mortgage-creditor  of 
the  defendants,  obtained  distinct  writs  of  seizure  and  sale. 
Mooney  obtained  writs  of  injunction,  on  the  ground  that  be 
had  bought  part  of  the  premises  at  a  treasurer's  sale  for  the 
collection  of  taxes.  The  cases  were  consolidated,  judgment' 
was  given  against  the  intervening  party,  and  he  appealed. 

He  claimed  title  under  two  deeds  for  twelve  town  lots  in  the 
parish  of  Jefferson,  in  each  one.  It  was  admitted  that  oue  of 
the  defendants  was  the  vendee  of  the  appellee  for  tweuty-four, 
and  the  other  for  thirty-six  lots,  in  the  town  of  Macdonough, 
in  the  pariah  of  Jefferson,  and  that  the  lots  sold  by  the  sherifi 
made  part  of  those  sold  by  the  plaintiff.  The  appellant's  coun- 
sel urges  that  his  client  had  bought  one  undivided  half  of  the 
twenty-four  lots  owned  by  one  of  the  defendants,  and  one 
undivided  third  of  the  thirty-six  owned  by  the  other.  The 
appellee  can  not  be  prevented  from  proceeding  to  the  sale  oi 
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the  mortgaged  property,  or  part  thereof,  unless  it  be  shown 
that  there  has  Yeea  a  legal  alienation.  It  is  not  pretended  that 
there  was  a  voluntary  one.  A  forced  one  can  have  no  effect, 
unless  it  has  been  made  according  to  law.  We  are  not  ac- 
quainted with  any  difference  between  a  forced  sale  for  taxes  and 
one  under  ajifa.,  except  the  mode  and  period  of  advertising, 
and  the  form  of  the  deed.  A  sheriff  must  seize  the  property 
he  sells,  and  have  it  ready  to  show  or  point  out  to  the  pur- 
chaser that  he  may  possess  himself  of  it,  if  it  be  susceptible  of 
aetoal  possession.  He  can  not  sell  an  undivided  part  of  the 
defendant's  property,  or  chattel,  or  piece  of  land.  For  many 
a  porchaser  would  be  deterred  from  buying  that  of  which  he 
could  not  obtain  the  possession  without  entering  into  a  con- 
tract, or  instituting  a  law  suit,  and  the  defendant,  though  he 
must  submit  to  have  a  determinate  and  specific  part  of  his 
property  taken  away,  can  not  be  compelled  to  have  a  co-owner 
unnecessarily  and  gratuitously  imposed  on  him  with  whom  he 
must  have  a  voluntary  or  legal  partition. 

In  the  present  case  less  than  ten  dollars  were  due  by  one  of 

the  parties,  and by  the  other;  he  therefore  should  have 

hegun  by  selling  one  lot  and  then  another,  till  he  had  raised  a 
sufficient  sum,  or  at  least  put  up  one  determinate  square,  with- 
out selling  at  once,  twelve  indefinite  lots.  Surely,  if  a  man 
has  twenty  negroes  on  whom  taxes  are  due,  one  of  these  may 
be  taken  and  sold,  and  more,  if  necessary;  but  the  sale  of  one 
twentieth  of  all  the  slaves  would  likely  be  productive  of  un- 
necessary sacrifice  to  the  owner,  and  trouble  to  him  and  the 
purchasers.  He  who  sells  his  own  property  may  do  so  in  any 
manner  which  will  be  agreed  on  by  a  vendee;  but  an  officet 
who  luakes  a  forced  sale  has  no  right  to  carve  out  any  particular 
estate  unnecessarily  and  gratuitously  without  the  consent  of 
the  owner.  We  conclude  that  the  sale  made  by  the  treasurer 
was  irregular;  and  did  we  doubt  the  defendant's  title  to  any 
specific  part  of  the  property,  nothing  prevents  the  plaintiff 
from  proceeding  with  his  writ  of  seizure. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


MOBGAH  ET  AL.   t;.  ThEIB  GbEDITOBS. 

[1  LounXAiTA,  S37.] 

KovAncnr,  Emcr  of. — A  creditor  who,  on  receiving  a  new  note,  snrrendert 
the  first,  novates  his  debt,  and  the  sureties  and  an  accommodatic  n  indorser 
on  the  first  note  are  thereby  discharged,  unless  they  sign  the  ne**  «*'^te. 


286  Aeayo  v.  Cubbell.  pjomsiana. 

Appeal  from  the  court  of  the  first  district.  The  only  facts 
stated  in  the  case  as  onginallj  reported  are  found  in  the  opinion 
of  the  court. 

By  Oourt,  Mabtin,  J.  The  Bank  of  Orleans  is  appellant 
from  the  judgment  in  this  case,  which  decreed  a  debt  of  twenty 
thousand  dollars,  resulting  from  an  accommodation  note,  exe- 
cuted by  Morgan  on  the  sixth  of  December,  1824,  and  then 
discounted  by  the  bank,  and  afterwards  renewed  several  times, 
and  finally  reduced  to  thirteen  thousand  dollars,  now  due  on  a 
note  of  the  seventeenth  of  October,  1825.  In  the  mean  while 
the  Louisiana  code  has  been  promulgated,  and  the  law  thereby 
changed,  whereby  the  bank  is  placed  in  a  worse  condition  than 
they  were  when  the  twenty  thousand  dollars  were  discounted. 

We  think  the  district  judge  did  not  err.  A  creditor  who,  on 
receiving  a  new  note,  surrenders  the  first,  novates  his  debt; 
the  sureties  it  had  for  the  payment  of  the  first  are  discharged, 
and  the  accommodation  indorser  must  be  so,  if  his  name  be 
not  on  the  note  taken  to  renew  the  former. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Abayo  V.  Cubbell. 

[1  LoumAXA,  028.] 

Law  of  thb  Flack  where  a  Contkact  ia  to  be  perfonned  govania.  Al- 
though the  law  of  the  person's  domicile  against  whom  the  oontract  ii 
sought  to  be  enforced,  differs;  and  where  the  owner  of  a  ship,  raridiag 
in  New  Orleans,  had  sent  her  to  carry  passengers  from  Vera  Gras  to 
Havana,  it  was  held  that  contracts  made  by  the  master  within  the  aoope 
of  his  authority,  were  binding  upon  the  owner,  and  that  the  same  wets 
governed  by  the  laws  of  Mexica 

Owner  of  a  Vessel  is  Liable  for  torts  of  the  master,  within  the  aoope  of 
his  employment,  according  to  the  laws  of  the  country  where  the  same 
are  committed. 

Courts  of  Louisiava  have  Judioial  Kkowlbdoe  of  the  laws  of  Spain, 
and  that  they,  before  the  revolution  in  South  America,  were  the  laws  of 
the  new  republics,  and  will  decide  cases  according  to  those  laws,  mdess 
they  are  shown  to  be  abrogated. 

Courts  will  not  Enforce  the  Laws  of  another  country  to  the  injury  of 
their  own  citizens;  but  if  a  citizen  goes  abroad  and  makes  a  contract  is 
pursuance  of  the  laws  of  such  place,  he  is  boand  thereby. 

Appeal  from  the  court  of  the  first  district.  It  appeared  that 
plaintiff  and  child,  and  a  number  of  other  persons,  embarked  on 
board  of  the  ship  Belle,  at  Vera  Cruz,  for  Havana,  of  which  ship 


JuDe,  1830.]  ARA.YO  V.  Curbell.  287 

SfcEown  was  master,  and  Currell  owner.  That  when  the 
thip  arriyed  off  the  coast  of  Yucatan,  McEown  induced  the 
plaintiff  and  a  number  of  other  passengers  to  go  ashore  to  get 
proyisions,  and  that  while  thej  were  on  shore,  McEown  set 
sail  and  left  them  exposed  not  only  to  hardships  and  priyations, 
bnt  to  imprisonment  for  haying  returned  to  Mexican  territory. 
Plaintiff  claimed  three  hundred  dollars  damages  and  the  pas- 
sage-money paid  at  Vera  Cruz.  Defendant's  answer  set  up' the 
following  defenses:  1.  That  the  owner  was  not  bound  to  return 
the  passage-money  after  the  yoyage  had  commenced;  and,  2. 
That  the  act  of  McEown  in  leaying  plaintiff  and  child  on 
shore,  was  not  within  the  scope  of  his  agency,  and  that  the 
owner  could  not  be  held  liable. 
Judgment  for  plaintiff. 

Duncan,  for  appellant:  Abb.  276;  3  Johns.  338;  3  Pick.  23, 
21,  25  [Chriggs  y.  Austin,  15  Am.  Dec.  175];  0.  0.,  art.  2299. 

PTCSton,  cofiira. 

By  Comrt,  Mabiih,  J.  This  case  turns  upon  the  same  princi* 
pie  as  that  of  ifc^ptca  y.  Currell,^  lately  decided  in  this  court. 
Tbe  first  question  it  presents  relates  to  the  law  by  which  the 
rights  of  the  parties  are  to  be  goyemed.  The  defendant  sent 
his  yessel  from  New  Orleans  to  Vera  Cruz,  to  be  employed  in 
the  transportation  of  passengers,  and  the  master  there  entered 
into  a  contract  for  their  passages,  which,  being  within  the  scope 
of  his  authority,  must  be  as  binding  on  the  defendant,  as  if  it 
had  been  entered  into  by  him  personally.  This  proposition  is, 
howeyer,  strenuously  combated  by  his  counsel,  who  contends 
that  the  master  had  no  authority  to  bind  the  owner  absolutely, 
but  only  to  the  amount  of  the  yidue  of  the  yessel  and  freight;  be- 
cause the  laws  of  his  country,  in  which  the  owner  has  his  dom- 
icile, fix  the  measure  of  his  responsibility  on  all  contracts  made 
by  the  master;  that  the  question  whether  an  agent  has  exceeded 
tus  powers  must  be  solyed  by  the  laws  of  the  place  in  which  he 
recdyed  them. 

The  admission  of  this  position  would  still  present  the  ques- 
tion, whether,  according  to  the  laws  of  Louisiana,  the  agent 
who  contracted  in  Mexipo,  in  the  manner  the  master  did  in  the 
present  case,  exceeded  his  powers;  and  the  question  would  still 
remain  open  as  to  the  laws  which  ought  to  govern.  So  it  would 
be  under  the  provision  of  our  code,  relied  on,  that  the  princi- 
pal is  bound  only  for  the  acts  of  his  agent  which  he  could 
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have  prevented.  So,  if  it  be  held  that  the  law  of  Mexico  is  to 
govern  a  contract  directed  to  be  made  there,  the  question  would 
not  be  whether  the  agent  exceeded  his  powers,  but  what  re- 
sponsibility the  principal  would  have  incurred,  had  he  con* 
tracted  personally.  This  has  appeared  to  us  the  sole  qaeetion 
for  our  examination  and  solution. 

The  master  was  sent  to  Vera  Oruz  to  take  passeng^era  on 
board  of  the  vessel  he  commanded.  He  did  so.  It  is  not  pre- 
tended he  made  any  other  than  the  agreement  usual  on  soch 
an  occasion.  Whether  the  property  was  received  and  put  on 
board  by  the  owner  or  master,  would  make  no  difference.  If 
the  tort  was  committed  out  of  the  presence  of  the  owner,  his 
liability  would  be  the  same.  No  question,  therefore,  arises  as 
to  the  authority  conferred  being  exceeded.  The  owner  is  sought 
to  be  made  liable,  not  on  the  contract,  but  for  a  tort  committed 
by  the  master,  acting  within  the  scope  of  his  powers,  in  the  ex- 
ecution of  the  contract.  The  law  relied  on,  which  furnishes 
the  owner  with  an  exemption  on  account  of  the  misfeasance  of 
the  master  and  crew,  on  the  surrender  of  the  vessel  and  freight, 
would  cause  the  same  immunity  had  the  owner  contracted  per- 
sonally. If  we  understand  the  matter  rightly,  the  immunity  is 
independent  entirely  of  the  agreement,  having  been  entered 
into  by  the  agent.  For  example,  in  England,  where  such  a  rule 
prevails,  we  do  not  understand  that  there  could  be  the  slightest 
difference  in  the  responsibility  of  the  owner  for  the  torts  of 
the  master,  whether  the  contract  was  for  passage  or  freight, 
whether  the  contract  was  entered  into  with  one  or  the  other. 

We  repeat,  therefore,  that  we  can  not  see  how  the  question, 
whether  the  agent  exceeded  his  powers,  is  at  all  involved  in  the 
inquiry  before  us.  The  moment  it  is  admitted  or  established 
that  the  master's  agreement  for  carrying  passengers  was  on 
terms  such  as  he  was  authorized  to  make,  its  legal  consequences 
must  depend  on  other  principles  than  those  of  the  law  of  the 
contract  of  mandate;  the  agreement  must  have  the  same  effect 
as  if  entered  into  with  the  owner  personally.  If,  then,  the  de- 
fendant had  gone  himself  to  Vera  Cruz,  and  entered  into  a  con- 
tract with  a  man  there,  which  was  to  be  performed  in  the  island 
of  Cuba,  would  it  have  been  governed  by  the  law  of  Louisiana  t 
Now,  if  there  be  a  principle  better  established  than  any  other 
on  the  subject  of  the  conflict  of  law,  it  is,  that  contracts  are 
governed  by  the  laws  of  the  countiy  in  which  they  are  entered 
into,  unless  they  be  so  with  a  view  to  a  performance  in  an- 
other.   Every  writer  on  that  subject  recognizes  it    Judicial 
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decisions^  again  and  again,  tbroagb  the  civilized  world,  bave 
sanetioned  it.  Why,  then,  should  this  case  form  an  exception  f 
Why  should  the  contract  of  affreightment,  or  for  the  convey- 
ance of  passengers,  stand  on  different  grquuds  than  those  of 
baying  and  selling  merchandise  ?  Whoever  contracts  in  a  par- 
ticular place,  subjects  himself  to  its  laws,  as  a  temporary  citi- 
sen.  The  idea  that  the  law  of  a  man's  domicile  follows  him 
through  the  world,  and  attaches  to  all  his  contracts,  is  as  novel 
B8  unfounded.  The  proposition  was  not,  indeed,  maintained  in 
general  terms,  but  that  offered  to  the  court  in  relation  to  the 
crniract  is  identical  with  it,  and  it  is  impossible  for  us  not  to 
feel  that  if  the  defendant  and  appellant  is  to  have  the  contract 
decided  by  the  laws  of  Louisiana,  it  will  be  equivalent  to  a 
declaration  of  this  amount,  that  an  inhabitant  of  this  state  car- 
ries its  laws  with  him,  wherever  he  goes,  and  they  regulate  and 
govern  his  contracts  in  foreign  countries;  that  whether  a  man 
contracts  with  him  in  Paris  or  London,  our  municipal  regula- 
tions are  the  measure  of  the  rights  and  duties  of  both  parties 
to  the  contract. 

That  the  legislature  of  Louisiana  may  have  a  right  to  regu- 
late the  contracts  of  her  own  citizens,  in  every  country,  so  long 
18  they  owe  her  allegiance,  may  or  may  not  be  true.  But 
where  the  citizen  contracts  abroad  with  a  foreigner,  it  is  evident 
tbo  rule  must  be  limited  in  its  operation.  The  legislature  may 
refuse  permission  to  enforce  the  agreement  at  home;  but 
abroad,  and  particularly  where  the  agreement  is  entered  into, 
it  ia  valid.  The  general  rule,  however,  is  never  to  extend  the 
prohibition  to  contracts  made  abroad,  unless  there  be  an  ex- 
press declaration  of  the  legislative  will.  Judge  Story,  in 
Beinzdyck  v.  Hane  el  al.,  quotes  with  approbation  and  sanctions 
the  rule  as  given  by  Casaregis:  BcUio  est  quia  skUuhim  irUelligiiur, 
semper  disponere  in  contractibtia  intra  et  non  extra  terrUorium 
mum:  Disc.  180,  sees.  14,  16,  21,  and  22;  1  Gall.  377.  Wo 
therefore  conclude  that  as  the  master  was  sent  with  the  vessel 
to  Vera  Cruz,  to  take  passengers;  as  he  acted  as  the  owner's 
agent  in  making  the  agreement,  and  this  is  admitted  by  the 
answer;  and  as  the  limitation  to  the  responsibility  is  resisted 
on  grounds  which  would  have  an  equal  force  if  the  agreement 
had  been  made  with  him  personally,  we  are  bound,  in  our  in- 
^ty  as  to  the  law  which  governs  the  agreement,  to  consider  it 
Bs  made  personaUy  by  the  owner,  and  it  is  to  be  governed,  not 
by  the  laws  of  his  domicile,  but  by  those  of  the  country  in 
which  it  was  entered  into  and  to  be  performed.     But  although 
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the  case  does  not  present  the  question  of  the  owner's  responsi- 
bilitj,  in  relation  to  the  contract  of  mandate,  the  agent  haTing 
confined  himself  within  his  powers,  yet  as  the  argament  has 
placed  the  immunity  claimed  by  the  defendant  and  appellant 
on  that  ground,  it  is  well  to  notice  it  more  particularly.  If  we 
understood  the  arguments  correctly,  it  was  contended  that  the 
laws  of  Louisiana  having  put  some  limitations  to  the  power  of 
the  master  to  bind  the  owner,  any  contract  of  the  former,  in  a 
foreign  country,  must  be  subject  to  the  limitations,  and  if  they 
be  exceeded,  there  is  an  end  to  the  latter's  responsibility. 

Where  a  general  power  is  confided  to  an  agent,  the  party  con- 
tracting with  him  is  not  bound  by  any  limitation  which  the  prin- 
cipal may  have  a£Sxed  at  the  time  or  since  by  distinct  instructions. 
Now,  in  the  case  before  us,  if  instructions  be  supposed  to  have 
been  given  to  the  master  not  to  bind  the  owner  beyond  the 
value  of  the  vessel  and  freight,  or  for  any  act  which  the  latter 
could  not  prevent,  would  parties  contracting  with  the  former  in 
a  foreign  countiy  be  bound  by  them  ?  We  think  it  is  certain 
they  would  not  Eveiy  contract,  which  by  the  general  mari- 
time law  the  master  can  make,  is  binding  on  the  owner.  By 
putting  the  former  in  command,  and  sending  him  abroad,  the 
latter  invests  him  with  the  general  powers  masters  have  as  such, 
and  those  who  contract  with  him  have  nothing  to  do  with  any 
private  instruction,  by  which  the  general  power  may  have  been 
limited.  If  the  limitation  arises,  not  from  the  owner's  instruc- 
tions, but  from  the  particular  laws  of  the  country  from  which 
thevesselhassailed,mustnottheconsequencesbethesamet  Oan 
these  laws  limit  the  master's  power  more  effectually  than  the 
owner  could,  or  can  they  extend  farther?  We  think  not.  They 
have  no  force  in  a  foreign  country,  where  they  are  presumed  to 
be  equally  unknown. 

Emarigon,  treating  of  the  case  where  the  master  was  pro* 
hibited  from  taking  dea  denien  a  la  grosae^  during  the  voyage, 
examines  the  question,  whether  those  who  furnished  them  would 
have  an  action  against  the  owner.  He  cites  all  the  texts  of  the 
Soman  laws  on  which  the  negative  can  be  maintained,  and  con- 
cludes that,  if  the  lender  had  no  knowledge  of  the  pndiifaitioiia, 
the  owner  would  be  responsible;  that  those  who  contract  with 
him  in  a  foreign  country  have  a  right  to  presume  he  is 
clothed  with  all  tiie  powers  which  belong  to  his  station.  Boolay 
Paty  is  of  the  same  opinion  as  to  the  responsibiUtieB  of  the  owner 
for  the  acts  of  the  master  appointed  by  him  whom  they  [he] 
put  in  command,  with  a  special  prohibition  from  making  a  rab- 
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rogation  of  his  powers:  2  Emerigon,  c.  4,  seo.  8;  Boulay  Patj, 
289.  In  another  part  of  bis  work,  Emerigon  treats  of  the 
power  of  a  master  to  draw  bills  on  bis  owners,  in  a  foreign  port, 
contrary  to  tbe  aathoiitj  given  by  tbe  ordinance,  and  be  con- 
siders he  can  not,  because  he  exceeds  tbe  powers  of  bis  legal 
mandate.  In  support  of  this  opinion  be  cites  decisions  in  op- 
position to  what  he  says  was  tbe  former  jurisprudence  of  France, 
founded  on  tbe  authority  of  Talin.  He  seems  to  conclude  tbe  rule 
is  firmly  fixed,  as  he  understood  it.  But  we  find  it  was  not  gen- 
erally adopted.  Boulay  Paty  states  that  opinions  were  divided, 
and  the  chamber  of  commerce  of  Nantz^  in  their  observations  on 
the  code  of  commerce,  observe  it  is  a  question  often  agitated, 
and  wluch  had  been  decided  in  different  ways:  2  Emerigon,  cb. 
4,  see.  11,458;  2  Boulay  Paty,  71.  Tbe  new  code  adopted  Valin'a 
doctrine.  But  Emerigon,  who  is  an  author  of  distinction,  in 
breating  of  tbe  question,  says  that  although  tbe  master  can  not 
abroad  go  beyond  the  legal  mandate,  provided  that  his  contract 
(taccord)  or  tiie  general  mercantile  laws  give  him  a  more  exten- 
sive power,  a  moins  que  sou  raccord,  ou  le  droit  commure,  en 
certant  cuSy  ne  lai  donne  un  pouvoir  plus  etendu. 

The  general  rule,  where  there  is  no  statute  limiting  the  owner's 
responsibility,  is  that  he  is  responsible  for  all  damages  done  by 
the  master,  while  acting  within  tbe  scope  of  his  powers.    Abbot 
states  that  this  is  the  doctrine  of  the  common  and  civil  law,  and 
to  do  all  the  writers  we  have  been  able  to  consult.    In  Chancel- 
lor Kentfs  late  work,  and  in  Judge  Story's  edition  of  Abbot,  it 
is  stated  that  tbe  owner  is  bound  for  the  whole  amount  of  the 
injury  done  by  the  master  or  crew,  unless  where  ordinances  and 
statutes  have  established  a  different  rule:  8  Kent's  Com.  172; 
Abbot  on  Ship.,  ed.  1829;  1  Pothier*s  Obligations,  461,  462.    If 
this  question  turned  on  the  master's  having  exceeded  his  powers, 
we  ace  inclined  to  think  that,  as  the  general  rule  authorized  him 
to  bind  the  owner  to  the  extent  contracted  for,  the  plaintiff  and 
sppellftnty  who  contracted  with  him,  was  unaffeoted  by  a  limita- 
tion in  a  statute  of  another  country,  of  which  he  could  not  be 
presumed  to  have  any  knowledge»and  to  the  authority  of  which 
he  was  not  subject.    In  the  former  case,  we  held  that  tbe  court 
eoold  take  notice  of  tbe  law  of  Mexico,  although  not  proved 
■s  soeb;  that  tbe  province  of  Louisiana  and  tbe  vice-royalty  of 
Ueiieo  having  once  formed  a  part  of  tbe  same  government,  the 
hws  were  the  same  in  each,  and  the  separation  of  the  two  coun- 
tries could  not  have  tbe  effect  of  destroying  tbe  official  know- 
ledge theooort  possessed  of  that  circumstance,  and  we  supposed 
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that  the  practice  in  the  Atlantic  states  was  in  conformity  witb 
this  opinion,  and  that  proof  was  not  required  in  either  that  the 
common  law  of  England  was  the  basis  of  the  law  of  the  other. 

In  opposition  to  this  doctrine  it  has  been  urged  that  it  is  a 
novel  one,  unsupported  bj  any  adjudged  case,  and  that  the 
practice  in  the  Atlantic  states  is  different  from  what  we  oonoeive. 
We  have  been  referred  to  a  note  in  Oowen,  525,  in  which  the 
reporter  professes  to  bring  together  the  different  cases  on  that 
head.  One  of  them  shows  that  the  courts  of  Massachasetta  pre- 
sume the  common  law  in  New  York  to  be  the  same  as  in  their 
own  state;  another,  that  in  South  Carolina,  Haywood's  reports 
were  received  as  evidence  of  the  common  law  of  North  Carolina, 
upon  which  we  have  to  remark  that  this  note  does  not,  in  our 
opinion,  show  that  we  were  in  an  error.  The  principle  on  ^vrhich 
these  cases  were  decided,  appears  to  be  true,  and  the  reasoning 
drawn  from  them  correct.  When  acourt  knows  nothing  of  the  laws 
of  a  countiy,  it  presumes  them  to  be  the  same  as  those  of  its  own. 
This  is  the  general  rule,  and  the  presumption  rests  on  the  ignd^ 
ranee  in  which  it  is  of  any  other.  If  it  has  judicial  knowledge  of 
the  law  of  a  particular  country,  the  presumption  does  not  exist. 
If  it  has  knowledge  of  what  the  law  once  was,  it  presumes  it  was 
not  abrogated  till  this  be  shown.  Having  judicial  knowledge 
of  the  law  of  Louisiana  before  the  retrocession,  and  that  the 
law  of  New  Spain  was  the  same,  we  have  knowledge  of  the  lat- 
ter, at  the  retrocession,  and  must  presume  it  unchanged, 
till  the  change  be  shown.  Perhaps  a  better  reason  for  decidini^ 
according  to  our  own  law  is,  that  where  we  know  no  other  bj 
which  our  decision  may  be  formed,  we  must  determine  accord- 
ing to  it,  or  do  so  arbitrarily. 

It  has  been  urged  that  giving  effect  to  the  Mexican  law  is  to  do 
an  injury  to  one  of  our  citizens,  and  is  contrary  to  sound  policy; 
but  the  argument  is  not  entitled,  in  our  opinion,  to  much 
weight.  Oourts  of  justice,  it  is  true,  will  not  enforce  the  laws 
of  another  country  to  the  injury  of  their  own  citizens;  but  if  a 
citizen  goes  abroad  and  makes  a  contract  under  the  law  of  the 
place,  he  must  be  bound  thereby. 

We  are  aware  that  were  this  case  to  be  decided  under  the 
laws  of  this  state  we  would  have  come  to  a  different  result;  but 
we  have  been  pressed  to  reconsider  our  opinion  in  the  preced- 
ing case,  and  we  have  deemed  it  important  it  should  be  known, 
that  when  our  citizens  make  contracts  abroad,  by  themselves  or 
agents,  not  to  be  executed  in  this  state,  the  laws  of  the  place 
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do  and  most  regulate  their  rights  and  duties  under  such  oon- 

tracta. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg*' 
ment  of  the  district  court  be  af&rmed,  with  costs. 


CovraAcn,  sr  what  Laws  Gotebnxd. — ^The  anthority  of  the  principal 
and  alio  that  of  Malpica  ▼.  McKown^  ante^  279,  is  denied  in  Pope  v.  Nkk- 
cnoa,  )  Stoiy  C  G.  46ft,  481,  it  hemg  there  held  that  the  master  of  a  ship 
his  no  (•tivrer  to  hind  the  owners  thereof,  beyond  the  limits  of  the  anthority 
giYsa  to  t«iw»  fay  the  express  instmotions  of  his  principal,  or  beyond  thosa 
limiti  which  result  from  the  laws  of  the  oonntry  where  the  instmotions  are 
given;  and  that,  if  he  does  exceed  that  anthority,  his  contracts  are  invalid  as 
to  the  principal  and  not  binding  npon  him.    It  was  also  there  held,  that 
whether  the  master  had  exceeded  his  anthority  was  to  be  determined  by  the 
laws  of  the  domicile  of  the  owners  and  not  by  the  lex  locL    In  that  case  Story, 
J.,  sfter  stating  the  general  mle  that  the  validity,  nature,  interpretation,  and 
the  obligations  of  contracts  are  to  be  governed  by  the  lex  loei  contractus,  and 
ooosidering  at  length  the  extent  to  which  the  owners  of  ships  are  bound  by 
the  acts  of  their  masters,  thus  comments  upon  the  principal  case,  and  3f<zl- 
piea  V.  McKown^  ante,  270:  "  With  the  greatest  respect  for  the  learning  and 
ability  of  the  judges  who  decided  those  cases,  they  appear  to  me  to  proceed 
open  false  principles,  and  to  be  at  war  with  the  currentdoctrines  of  the  common 
law.    The  decisions,  in  both  of  these  cases,  proceeded  upon  the  ground  that 
there  is  no  difference  in  the  legal  result,  whether  a  contract  is  made  in  a  for- 
eign coontry  by  an  agent,  or  it  is  made  by  the  principal  himself,  personally, 
in  that  oonntry.    In  each  case  it  is  to  be  treated  as  a  contract  made  in  that 
eoontiy,  and  possessing  all  the  obligations  of  the  like  contracts  in  that  coun- 
tiy;  pw^ff"*^^  if  personal;  or  real,  if  real;  or  both,  if  the  lex  loci  eontraetue 
should  so  ordain.    Assuming  the  general  mle  to  be  so^  to  what  cases  does  it 
properly  apply  t    Certainly  to  those,  and  thoee  only,  where  the  agent  pos- 
sesMs  full  anthority  to  make  the  particular  contract     If  his  authority  is  re- 
stricted or  limited,  tLen,  if  he  exceeds  the  powers  conferred  on  him,  there  ii 
no  binding  obligation  whatsoever  upon  the  principal,  and  the  contract  is,  as 
to  him,  a  nullity.    If  the  principal  had  himself  been  in  the  country,  ho  might, 
if  he  chose,  have  made  a  more  expanded  contract  than  his  agent  was  anthor- 
i»d  to  make;  or  he  might  have  made  such  a  contract  as  hii  agent  was  author- 
tnd  to  makcy  «rith  all  its  restrictions,  and  none  other.    This  would  depend 
solely  on  his  own  pleasure.    But  when  he  has  restricted  the  authority  of  hii 
agents  in  terms,  to  certain  limits,  or  those  limits  result  from  the  law  of  his 
own  counliy,  where  the  anthority  is  given,  and  is  to  be  interpreted,  surely 
it  esn  not  be  pretended  that  the  contract  of  the  agent  in  a  foreign  country, 
'^'f^mg  thosa  limits,  has  the  consent  or  authority  of  the  principal.    It  ap* 
pean  to  me  that  the  leadiog  error  in  both  of  these  decisions  (and  I  speak  with 
the  greatest  respect  and  deference  for  these  learned  judges)  is,  that  in  both 
those  cases,  the  rights  and  powers  of  the  master  to  contract  were  treated  ex- 
actly as  if  they  were  equal  to,  and  coincident  with,  those  of  the  owners,  if  the 
latter  had  beeoi  upon  the  spot.    Whereas,  the  rights  and  powers  of  the  mas- 
ter, so  far  from  being  oo-extensive  with,  and  equal  to,  those  of  the  owners, 
sn.  in  most  cases,  far  short  of  theirs  and  are  subject  at  all  times  to  the  con* 
trol  and  restrictions  which  the  owners  personally,  or  the  law  of  their  country, 
imposs  or  recognise." 
H^  principal  case  was  recognised  as  authority  in  Scftooner  LMnidns,  01* 
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cott'B,  15,  on  the  propoBition  that  a  ship  is  boand  to  the  m( 
and  the  merchandise  to  the  ship.  So  in  Fellows  v.  High,  7  La.  An.  452,  oo 
the  point  that  the  owners  of  a  ship  are  personally  responsible  for  all  acts  of 
the  master  committed  while  acting  within  the  scope  of  his  anthority;  and 
that  when  engaged  in  carrying  passengers  for  money  the  ownezs  are 
liable  for  a  breach  of  duty  by  the  master  towards  the  passengers.  Alao^  in 
Pecquet  v.  Pecquet,  17  La.  .Ail  227,  it  being  again  determined  that  contracti 
ar^  to  be  governed  by  the  lex  loei  contractut,  unlets  the  contract  is  to  be  per* 
formed  in  another  place,  and  if  so,  then  the  same  was  to  be  governed  by  the 
laws  of  that  place.  The  latter  case  also  recognised  and  followed  tha  excep- 
tion mentioned  in  the  principal  case  that  it  is  not  necessary  to  prove  a  foreign 
law,  when  the  same  once  formed  a  part  of  the  laws  of  the  state  in  which 
they  are  relied  upon,  bat  that  the  conrts  notice  the  same  judicially.  The 
principal  case  is  also  cited  with  approval  in  the  following  cases,  upon  the 
point  that  if  a  court  has  no  means  of  information  as  to  what  the  law  of 
another  country  or  state  is,  it  will  presume  that  such  law  is  the  same  as  its 
own  and  will  so  regard  the  same:  Stohea  v.  Afaeben,  62  Barb.  145;  Bradley 
V.  M.  L.  Ins.  Co,  3  Lans.  344;  Routh  v.  AgrhuUural  Bank,  12  Smed.  &  U. 
(20  Miss.)  188;  NorrU  v.  Harris,  15  GaL  254. 

The  question  whether  the  master  of  a  ship,  with  respect  to  the  authority 
possessed  by  him  to  bind  the  owners,  is  governed  by  the  law  of  the  country 
where  such  ship  and  master  may  be  when  the  contract  is  made,  or  by  that  of 
the  domicile  of  the  owners,  has  been  thus  answered  by  the  courts  of  England; 
**  We  think  that  as  far  as  regards  the  implied  authority  of  the  master  of  a 
ship  to  bind  his  owners  personally,  the  flag  of  the  ship  is  notice  to  all  the 
world  that  the  master's  authority  is  that  conferred  by  the  law  of  that  flag; 
that  his  mandate  is  contained  in  the  law  of  that  country,  with  which  those 
who  deal  with  him  must  make  themselves  acquainted  at  their  peril.**  Lloyd 
V.  Ouibert,  10  Jur.  K.  8.  949;  3dL.  J.  Q.  B.  241;  12  W.  R.  963;  10  L.  T.  K. 
&  570;  6  K  &  S.  100;  affinned  on  appeal,  85  L.  J.  Q.  B.  74;  6  B.  &  &  12a 
It  will  be  seen  from  these  decisions  that  the  English  courts  coincide  with  the 
rule  as  laid  down  in  Pope  v.  Nicherson,  3  Story  0.  0.  465,  rather  than  with 
that  of  the  principal  case. 

See  note  to  Lynch  v.  PostlethwaUe^  12  Am.  Dec.  504,  where  the  rule  as 
to  when  the  lex  lod  governs  in  the  oonstruotion  of  contraoti  is  stated,  and 
the  authorities  in  the  American  Decisions  cited. 


PoMOE  JuBY  V.  Haw. 

[3  LOUXHAIIA,  41.) 

SBXBZFr  Ds  Fioro. — One  notoriously  acting  aa  sheriff  may  rightfully  be  in- 
trusted with  the  collection  of  parish  taxes,  whether  he  be  a  sheriff  dejurt 
or  not.  By  so  acting  he  becomes  a  de  /ado  sheri£^  and  his  aoratiea  sm 
bound  for  the  faithful  performance  of  his  duties. 

Bttbxties  bt  Sionino  a  SHEBnrp's  Bond  thereby  acknowledge  him  to  be  aa 
officer  de  facto,  and  they  can  not  for  any  informality  or  defect  in  hia  ap- 
pointment be  permitted  to  deny  that  he  is  such  an  officer. 

SiNCK  THE  Adoption  of  the  Louisiana  code  in  1825,  no  mortgage  exists  in  that 
state,  on  behalf  of  the  state  or  a  parish,  on  the  property  of  its  odUecting 
ofiii  ers,  for  taxes  c  )llected  and  unaccounted  for. 


r 
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FiUSE  Loan  ho  Biohis  agiinst  the  nireties  of  its  collectmg  officers,  by  a 

iailiire  to  enjoin  an  execntion  issoed  by  the  state  against  soch  officer,  for 

iaifam  to  aooonnt  for  taxes  coUeoted. 
Pabol  Evidxvgb  18  Inadmissible  to  show  that  another  person,  than  those 

who  appear  on  a  bond  as  sureties,  was  to  sign  the  same  as  a  surety. 
SoBxnn  NOT  Rtctjaskp  st  Failubk  to  Sax. — ^Indulgence  granted  by  not 

ramg  the  principal  wiU  not  exonerate  the  sureties,  unaccompanied  by  an 

e^^vesB  grant  of  tune. 

AsPBAL  from  the  coart  of  the  fifth  jadicial  district.  The  facts 
appear  from  the  opinion. 

Lemi9f  for  plaintiff.  1.  Parol  evidence  to  show  that  the  bond 
was  delivered  to  Haw  in  blank  to  procure  the  signatures  of  his 
■BotoitieB  was  properly  rojected,  as  going  to  prove  something 
beyond  or  in  contradiction  of  a  written  instrument:  La.  Code, 
1791,  2233,  2256;  3  Starkie  Ey.,  994,  996.  The  bond  sued  on 
was  Toluntanly  executed  by  the  defendants,  and  none  but  a 
legal  defect  or  excuse  can  avoid  it:  Nov.  Becop.,  lib.  10,  tit.  1; 
Ley,  1;  2  Mart.  N.  S.  661;  Pothier  on  Ob.,  No.  66:  Code  Nap., 
art.  1120;  Mar.  Dig.  644.  2.  Haw  was  commissioned  as  sheriff, 
took  the  oath  of  o£Sce,  and  gave  bonds  for  the  faithful  execution 
of  the  duties  of  the  oflSce,  and  his  sureties  are  estopped  from 
alleging  that  he  was  not  sheriff:  2  Mart.  N.  S.  672.  3.  Plaint- 
ifb  were  not  bound  to  enjoin  the  state  executions  against  Haw: 
Slate  V.  Wrighfs  Adm'rs,  8  Mart.  N.  S.  316;  11  Wheat.  184. 

Brownson,  Bowen  and  Oayoso^  contra. 

By  Court,  Matthews,  J.  This  action  is  commenced  and  pros- 
ecuted for  the  purpose  of  recovering  from  the  defendants  the 
amount  of  parish  taxes  for  the  year  1827.  It  is  against  the  late 
sheriff  of  the  parish  of  St.  Landry  and  his  sureties  on  a  bond 
taken  for  the  faithful  collection  of  said  taxes.  The  plaintifb 
obtained  judgment  in  the  court  below,  from  which  the  defend- 
ants appealed. 

The  grounds  of  defense  on  the  part  of  the  sureties,  as  de- 
lineated in  the  answer,  are  as  follows:  1.  Haw  was  not  legally 
sheriff  for  the  year  1827;  2.  The  sureties  have  lost  their  tacit 
mortgage  on  the  property  of  their  principal,  in  consequence  of 
the  neglect  of  the  plaintiffs  to  have  the  bond  recorded;  3.  They 
illegally  suffered  his  property  to  be  seized  and  sold  to  pay  the 
taxes  due  to  the  state;  4.  That  when  the  appellants  agreed  to 
become  the  sureties  of  Haw,  it  was  on  condition  that  William 
Haslett  should  join  them  in  the  bond;  6.  Indulgence  given  to 
the  principal  by  the  plaintiffs. 

The  obligation  was  entered  into  between  Haw,  as  sheriff,  and 
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persons  duly  and  legally  authorized  to  provide  for  the  faithful 
collection  of  the  parish  taxes  for  the  year  specified  in  the  condi  - 
tion  of  the  bond;  and  whether  he  was  sheriff  injure  or  not,  he 
was  the  lawful  collector  of  the  parish,  by  appointment  or  consent 
of  the  power  whose  business  it  was  to  see  to  tiie  collection  of  these 
taxes.    He  was  sheriff  de  facto,  and,  as  such,  is  acknowledged 
by  his  sureties  in  assuming  that  situation  by  signing  the  instru- 
ment of  writing  wherein  they  took  on  themselves  the  obliga- 
tion resulting  from  their  agreement,  and  should  not  now  be 
permitted  to  deny  the  capacity  of  their  principal  thua    ac- 
knowledged.   As  to  the  second  means  of  defense,  it  is    be- 
lieved that  no  legal  mortgage  remained  to  the  state  or  parish 
on  the  property  of  its  collecting  officers,  having  been  abrogated 
by  the  Louisiana  code  of  1825.    This  subject  came  regularly 
before  the  supreme  court  in  the  case  of  the  State  v.  Wright'$ 
Administrators;  and  the  articles  of  the  code  in  relation  thereto 
received  an  interpretation  against  the  pretensions  of  the  present 
defendants:  See  8  Mart.  N.  S.  316.     The  third  ground  of  de- 
fense seems  to  us  to  be  wholly  untenable.    Why  the  parish 
should  lose  its  rights  against  the  sureties  of  Haw,  evidenced  by 
a  solemn  written  obligation,  because  its  officers  did  not  interfere 
in  any  or  every  pursuit  made  by  third  persons  against  him,  we 
are  totally  at  a  loss  to  imagine.    On  the  fourth  mean  of  de- 
fense, a  bill  of  exceptions  arose  in  the  court  below  to  the  opin- 
ion of  the  judge  by  which  testimony  offered  in  its  support  was 
rejected. 

It  is  stated  that  the  officers  of  the  parish  agreed  to  take  as 
sureties  the  persons  who  signed  the  bond  on  which  the  present 
action  is  founded,  and  another,  viz.,  Haslett,  but  the  bond  was 
deposited  with  the  parish  judge,  without  the  additional  signa- 
ture; and  although  perhaps  not  regularly  accepted  at  the  time 
of  its  execution,  the  obligees  by  this  suit  have  clearly  demon- 
strated their  will  to  accept  it,  without  the  addition  of  Haalett's 
name.  The  instrument  itself  affords  no  evidence  whatever  that 
he  was  to  have  become  a  co-obligor,  or  any  indication  that  the 
applicants  did  not  agree  to  bind  themselves  without  him.  It 
appears  by  the  testimony  that  Haw  was  intrusted  to  procure  the 
signature  of  his  sureties;  and  if  he  violated  any  confidence 
placed  in  him  by  them  individually,  in  delivering  the  bond  with- 
out Haslett's  signature,  his  want  of  good  faith  in  that  respect 
ought  not  to  be  visited  on  the  parish,  the  officers  of  which  seem 
to  have  finally  accepted  of  less  security  than  was  in  the  first  Id- 
stance  offered.     The  evil  effects  of  this  conduct  (if  they  exist, 
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niustfall  on  tlie  party  confiding,  viz.,  the  signers  of  the  bond. 
We  ore  of  opinion  that  the  testimony  was  properly  rejected, 
and  consequently  this  ground  of  defense  falls. 

The  indulgence  given  by  the  plaintiffs  in  not  immediately 
prosecuting  their  action,  unaccompanied  by  an  express  grant  of 
time  to  the  principal,  has  not  the  effect  to  destroy  the  obliga- 
tions of  the  sureties. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Who  tm  offiean  de/aeto  and  their  rights  and  liabilities,  is  considered  in  the 
ueibbio  ffOdreth  ▼.  Mcfniire^  19  Am.  Deo.  63. 

SvBsrr  is  not  released  by  failnro  to  prooeed  aguast  the  pzinoipal:  AfcAoMO^ 
▼.  BordUy,  1  Am.  Deo.  387;  FuUon  v.  MaUheum,  8  Id.  261;  Cope  v.  SmUh,  11 
Id.  5S2;  689,  not^;  Hunt  ▼.  Bridgham,  13  Id.  46L 


Hudson  v.  Dangebfieu). 

[2  LomsLou,  es.] 

Jm  LouiBLUfA,  Two  ExxounoNS  CAN  NOT  Issim  at  the  same  time  on  the  same 
judgment^  whatever  may  be  the  namber  against  whom  the  judgment  may 
have  been  obtained;  and  if  two  execations  are  issued,  one  after  the  other, 
the  second  is  irregular,  bnt  the  first  is  not  afieoted  thereby.  If  both  are 
issoed  at  the  same  time,  and  one  has  been  acted  npon,  the  second  may  be 
enjoined. 

iKJUNcnoN,  Whxn  Issuxd. — ^It  is  not  enough  to  obtain  an  injunction  to  show 
iiregnlarity ;  injury  to  the  applicant,  or  apprehension  of  it,  must  be  shown. 

InuNcnoN  WILL  NOT  BS  DisaoLYXD,  although  irregularly  obtained,  if  it  ap- 
pear that  npon  another  appHoation  the  party  would  be  entitied  to  a  new 


AffBAL  from  the  court  of  the  fifth  jadicial  district.  The  facts 
appear  from  the  opinion. 

Bowen,  for  appellants.  The  execution  pursaes  the  judgment. 
It  issoed  against  the  heirs  representing  one  half  the  succession 
in  one  parish,  and  those  representing  the  other  half  in  another 
parish.  If  the  judgment  is  joint,  and  the  heirs  have  not 
claimed  a  division,  the  execution  may  be  levied  on  the  mass  of 
the  succession  in  the  hands  of  the  heirs:  2  Tidd's  Prac.  910,  912; 
8  Johns.  839;  2  Cai.  250;  Code  of  Procedure,  Civil,  208,  211. 

BrowTtBon,  coti/ra. 

By  Court,  Mabtxn,  J.  The  petitioner  states  that  the  present 
defendant  obtained  against  the  present  plaintiff  and  others  a 
judgment,  which  was   afterwards    affirmed  by  .the    supreme 
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court.  Bee  8  Mart.  N.  S.  232,  on  which  she  took  out  £wo  (dupli- 
cate) executions,  one  of  which  was  directed  to  the  sheriff  of  the 
parish  of  St.  Mary,  and  the  other  to  the  sheriff  of  the  parish  of 
St.  Martin;  that  in  the  former,  the  sheriff  levied  his  execution 
on  several  slaves  of  the  present  plaintiff  which  are  advertised 
for  sale.  The  petition  concludes  with  a  prayer  for  an  injunc- 
tion, on  the  ground  that  neither  of  the  executions  follows  the 
judgment,  as  they  direct  a  levy  of  interest,  of  which  the  judg- 
ment does  not  speak,  and  on  the  ground  that  two  exeeutioua 
can  not  issue  at  the  same  time  on  one  judgment. 

The  injunction  was  made  perpetual;  but  the  right  was  reserved 
to  the  plaintiff  in  the  execution  to  an  alias,  after  having  ascer- 
tained the  part  of  the  judgment  for  which  the  defendant  in  ex- 
ecution is  liable.  The  former  appealed.  The  record  shows 
that  the  executions  follow  the  judgment,  which  allows  interest. 
The  case  is  that  of  defendants  residing  in  different  parishes, 
agaiDst  whom  there  is  a  joint  recovery.  Duplicate  executions 
were  taken,  on  the  back  of  which  instructions  were  given  to  the 
sheriffs  respectively  to  levy  the  proportion  due  by  the  defend- 
ants residing  in  their  respective  parishes.  This  mode  of  pro- 
ceeding is  certainly  more  expeditious  than  correct.  Nothing  in 
our  jurisprudence  authorizes  two  executions  issuing  at  the  same 
time  on  one  judgment,  whatever  be  the  number  of  persons 
against  whom  it  may  have  been  obtained,  although  the  injury 
which  may  result  from  the  mode  resorted  to  in  the  present  case 
is  not  very  obvious.  If  one  of  the  executions  is  issued  after  the 
first,  the  irregularity  is  in  the  second  only,  and  nothing  ought 
to  prevent  the  execution  of  the  first.  If  they  be  issued  simulta- 
neously, and  one  of  them  alone,  as  in  the  present  case,  be  acted 
upon,  the  execution  of  the  second,  if  attempted,  may  be  en- 
joined. But  neither  justice  nor  equity  forbids  proceedings  on 
the  other.  It  is  not  enough  to  obtain  an  injunction  to  show  ir- 
regularity; injury  to  the  applicant,  or  apprehension  of  it,  can 
alone  authorize  a  resort  to  this  extraordinary  relief. 

We  have  said  we  would  not  dissolve  an  injunction  irregularly 
obtained,  if  it  appeared  from  the  circumstances  of  the  case  the 
party,  on  an  immediate  application,  must  have  a  new  one.  Why 
should  you  perpetuate  an  injunction  to  the  execution  of  a  writ 
otfi.fa.,  when  it  is  clear  the  party  thus  enjoined  has  a  right  to 
proceed  to  a  new  levy  by  taking  out  an  aliaa  or  a  jrfuries/  The 
apprehension  that  the  second  execution  might  be  levied  on  the 
applicant's  property  in  St.  Martin  might  have  justified  an  in- 
junction to  the  sheriff  of  that  parish.    Belief  by  an  injunction 
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is  an  equitable  remedy,  and  those  who  seek  for  equity  must  do 
equity  themBelves. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  district  court  be  annulled,  aToided,  and  re- 
Teraed,  and  that  the  injunction  be  dissolved,  the  defendant* 
paying  costs  in  both  courts. 


Town  v.  Stndigs  of  Morgan. 

[1  iMUaiMMA,  113.] 

Cqvdixioxal  Obuoatiovs— Bt  what  Law  Goteenxd. — ^The  law  in  foroe 
it  the  time  an  ohUgatioii,  that  ia  oonditional,  wm  oontncted,  not  that  in 
force  when  the  oondition  takes  plaoe,  must  govern  the  rights  of  the 
pertiee. 

Appiax.  from  the  court  of  the  first  district.  The  opposing 
creditor  claimed  to  be  placed  on  the  tableau  of  the  insolyent 
Dorsey,  in  preference  to  the  creditors  of  Morgan,  Dorsey  &  Co., 
by  Tirtue  of  a  promissory  note  which  he  held,  upon  which 
Do»ey  was  au  indorser.  Note  dated  May  27,  1825,  indorsed 
same  day,  payable  one  year  after  date,  and  protested  at  ma- 
turity. Judgment  for  opposing  creditor,  and  the  syndics  of 
Morgan,  Dorsey  &  Co.  appealed. 

Eu8tis,  for  appellant.  The  judgment  in  this  case  must  be  re- 
versed, because  the  Louisiana  Code  giyes  no  privileges  in  the 
ease  made  out  by  the  appellee. 

Canrad,  contra. 

By  Court,  Pobteb,  J.   This  is  an  appeal  taken  from  a  judgment 
of  the  district  court,  by  which  the  indorser  of  a  note,  whereon 
the  insolyent  Dorsey  was  iailorser,  is  placed  on  the  tableau  of 
distribution  of  said  Dorsey's  estate,  and  directed  to  be  paid  out 
of  the  funds  of  said  estate,  in  preference  to  the  creditors  of  Mor- 
gan, Dorsey  &  Co.    The  indorsement  was  made  at  a  time  the 
ciyil  code  of  Louisiana  was  in  force.    The  note  became  due, 
and  the  protest  was  made  after  the  Louisiana  code  was  promul- 
gated.   If  the  obligations  of  the  respective  parties  are  to  be  as- 
certained by  the  former,  the  judgment  appealed  from  is  correct. 
If  by  the  latter,  it  is  erroneous,  and  must  be  reversed.     The 
inaolvent's  obligation,  as  indorser  of  the  note,  was  subject 
to  the  condition  known  to  our  law  as  the  suspensive;  that  which 
depends  on  an  uncertain  and  future  event.     It  depended,  in  this 
oiBtaDce.  on  the  maker  paying  his  note  wbeii  it  became  due:  and 
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on  regular  proceedings  on  the  part  of  the  holder,  to  protest  in 
case  of  non-payment,  and  dulj  notify  the  indorser. 

On  the  first  view  of  the  case,  it  might  appear  that  as  the 
holder  of  the  note  had  no  right  of  reconrse  on  the  indozser 
until  failure  of  payment  on  the  part  of  the  maker,  the  extent  of 
that  right  must  be  goyerned  by  the  law  at  the  time  it  accrued. 
But  more  closely  considered,  it  is  clear  that  though  the  obliga- 
tion could  not  be  enforced  until  the  condition  took  place,  still 
there  would  have  been  no  obligation  without  the  contract  en- 
tered into,  antecedent  to  the  failure  of  the  maker  to  discbaigpe 
his  note.  And  whether  the  law,  at  the  time  the  obligation  was 
contracted,  or  that  in  force  when  the  condition  took  place, 
should  goyern  the  rights  of  the  parties,  is  not  a  difficult  ques- 
tion. It  is  in  our  opinion  settled  by  positive  provisions  in  cor 
former  and  present  code.  Each  of  them  declares '*  that  the 
condition  being  complied  with,  has  a  retroactive  effect  to  the 
day  the  engagement  was  contracted."  The  articles  of  the 
Napoleon  code,  of  which  ours  on  this  subject  is  a  copy,  were, 
we  know,  in  the  greater  number  of  instances,  taken  almost  ver- 
batim from  the  works  of  Fothier.  In  referring  to  that  writer, 
we  found  that  after  using  the  same  language  found  in  our  code, 
he  adds,  "  and  the  right  which  results  from  the  engagement  is 
deemed  to  be  acquired  from  the  time  of  the  contract."  Such 
also  was  the  doctrine  of  the  Boman  jurists.  At  the  time  this 
engagement  was  contracted,  the  plaintiff  had  a  right,  in  case  of 
failure,  to  be  paid  before  the  creditors  of  the  partnership. 
We  therefore  think  there  is  no  error  in  the  judgment  of  the 
district  court:  Fothier,  Contrat  des  Ob.  No.  220;  TouUier, 
vol.  6,  No.  648;  Dig.  liv.  60,  tit  17,  laws  18,  and  144. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg* 
ment  of  the  district  court  be  affirmed,  with  costs. 


Glague  V.  Gbeditobs. 

[2  Louxhaka,  114.] 

AoBxncENT  Mads  in  Kxw  York  to  be  execnted  there  most  be  governed  by 
tbe  lawa  of  that  8tate>  and  if,  by  thoee  laws,  the  same  would  be  luarioas 
and  void,  it  will  be  so  held  here. 

AvT  Loss  Imposed  om  thx  Bobboweb,  in  addition  to  the  amount  lent*  and 
lawful  interest,  whatever  form  it  may  assume,  is  a  violation  of  ihm  law 
restricting  the  lender  to  a  specified  rate  of  interest,  and  rendeva  saeb 
oontract  liable  to  the  penalty  imposed  by  such  law. 


Deo.  1830.]  Clague  v.  Cbeditobs.  301 

AmAL  bom  the  court  of  the  parish  and  city  of  New  Orleans 
The  facts  are  stated  in  the  opinion  of  the  coart. 

By  Coorty  Pobteb,  J.  The  bank  of  the  United  States,  the 
bank  of  Looisiana,  John  Humphreys,  and  others,  creditors  of 
the  insolvents,  appealed  from  a  judgment  of  the  parish  court 
bj  which  Israel  Barker  was  placed  on  the  tableau  of  distribution 
as  a  creditor.  Barker's  claim  is  founded  on  an  assignment 
made  to  him  of  notes  executed  by  the  firm  of  Eenner  A  Co.,  in 
faTor  of  certain  persons,  by  whom  they  were  indorsed  to  a  cor- 
poration in  New  Tork,  known  by  the  name  of  the  '^  Life  and 
Fire  Insurance  Co.''  The  consideration  of  these  notes  was  a 
contract  entered  into  by  the  insolvents  with  this  company,  by 
which  the  parties  agreed  to  exchange  their  notes,  payable  at  a 
distant  time  from  the  date  of  the  agreement,  with  interest  at  six 
per  cent.  The  insolvents  at  the  same  time  covenanted  to  insure, 
and  did  insure,  a  certain  number  of  lives  with  the  office  at 
the  usual  rates.  It  also  made  a  part  of  the  contract  that  the 
crops  of  the  insolvent's  sugar  estate  should  be  annually  shipped 
to  the  company,  and  sold  by  them  on  the  usual  commissions. 

To  the  claim  of  the  appellee,  growing  out  of  this  contract, 
the  defense  of  usury  is  opposed.     The  agreement  was  made  in 
New  York,  and  was  to  be  there  executed;  it  must,  therefore,  be 
governed  by  the  laws  of  that  state.     Tbey  prohibit  the  taking  of 
more  than  seven  per  cent,  for  the  loan  of  money,  and,  by  the 
terms  of  the  statute,  the  prohibition  is  extended  to  wares,  mer- 
chaudise,  or  anything  whatsoever.     The  courts  of  that  state 
bave  held  under  these  provisions,  that  if  A.  exchanges  notes 
witb  B.,  and  takes  two  and  a  half  per  cent,  commission  for  do- 
ing 8o,  the  contract  is  tainted  with  usury,  and  void:  13  Johns. 
4  v.;  16  Id.  367.    There  can  not,  therefore,  we  think,  be  a  doubt 
tbat  if  more  than  seven  per  cent,  was  taken  for  the  exchange  of 
Ibe  notes  now  sued  on,  the  contract  was  void,  but  whether  it 
was  80  taken  is  the  true  difficulty  in  the  case.     The  obligations 
of  each  party  bore  interest  at  six  per  cent. ;  and  so  far  there  was 
such  equality  as  repels  the  idea  of  usury.     But,  it  is  urged,  the 
life  and  fire  insurance  company  had  a  profit  on  the  insurance  of 
tbe  lives,  and  on  the  sales  of  the  sugar,  which  bring  them  within 
the  penalties  of  the  statute.     The  appellee  contends  tbat  these 
transactions  were  each  of  them  fair  in  themselves,  and  that  if 
profits  were  made,  or  to  be  made,  a  good  consideration  existed 
for  them,  independent  of  the  exchange  of  notes,  namely,  the 
risk  incurred  in  the  insurance,  and  the  labor  bestowed,  and 
pains  taken  in  the  sale  of  tbe  crop. 
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We  assume,  for  a  moment,  tbat  the  life  and  insurance  com- 
pany refused  to  exchange  their  notes,  unless  the  insoWenta 
would  also  insure  lives  at  their  office  and  ship  their  crops  to  the 
company  for  sale.  Ihe  question  then  is,  does  the  circumstance 
of  the  lender  refusing  to  accommodate  the  borrower  unless  the 
latter  will  enter  into  another  contract,  on  fair  terms,  which 
apart  from,  and  unconnected  with,  the  lending  would  be  fair 
and  legal,  render  the  agreement  for  the  loan  of  money,  or  the 
exchange  of  notes,  null  and  void  ?  It  is  one  which  on  the  first 
consideration  of  it,  and  for  some  time  after,  did  not  appear  free 
from  difficulty  to  us;  further  reflection,  however,  and  a  more 
attentive  consideration,  have  satisfied  our  minds  that  it  would 
not  present  a  case  of  much  embarrassment  to  the  courts  of  the 
country  where  the  contract  was  made.  If  the  matter  were  rea 
iniegra  there  would  be,  perhaps,  considerable  force  in  the  objec- 
tion that  the  object  of  the  statutes  against  usury  was  to  protect 
the  borrower  against  paying  more  than  the  legal  interest.  That 
when  the  object  was  attained,  the  laws  cared  not  how  much  the 
lender  received,  and  that  he  might  innocently  profit  by  the 
collateral  agreement  when  he  did  not  take  advantage  of  the 
borrower's  necessities  to  compel  him  to  enter  into  an  unequal 
and  disadvantageous  contract  in  relation  to  other  matters. 

But  the  question  is  not  res  iniegram  the  jurisprudence  of  that 
country  where  the  agreement  was  made.  The  legislature  of 
New  York,  in  imitation  of  that  of  England,  seems  to  have  had 
a  great  abhorrence  of  the  offense  of  usury,  and  to  have  guarded 
against  its  commission  by  prohibitions  couched  in  langoage  at 
once  as  particular  and  comprehensive  as  words  can  express. 
Their  courts  of  justice  have  not  fallen  behind  the  law-makers  in 
their  determination  to  repress  and  pumsh  the  offense,  and  the 
statute,  with  the  decisions  on  it,  seems  now  to  have  established 
the  maxim  that  by  no  shift  or  device  which  the  wit  of  man  may 
invent,  can  more  interest  be  taken  or  profit  made  than  thai 
which  the  law  permits.  Whether  the  borrower  loses  or  not,  the 
bargain  which  is  connected  with  the  loan  seems  to  be  oonsidered 
as  immaterial.  The  rule  is,  the  lender  shall  not  obtain  mors  than 
the  legal  interest.  We  need  not  cite  the  cases.  An  examiaa* 
tion  of  them,  we  think,  will  show  the  principle  just  stated  to  re- 
sult from  the  decisions  of  the  common  law  courts  on  the  statats 
against  usury.  We  may,  however,  refer  to  a  veiy  late  decisioa 
in  the  supreme  court  of  the  United  States,  where  this  strong 
language  is  used:  "A  profit  or  loss  incurred  on  the  neoes- 
sities  of  the  borrower,  no  matter  what  shape  it  asrames,  has 


Deo.  1830.]  Olaqux  v.  Cbeditobs.  303 

alwajB  been  adjadged  to  be  a  violation  of  the  statute:"  2  Pet. 
637. 

Id  the  instance  before  us,  the  notes  of  each  party  bore  inter- 
est at  six  per  cent.,  and  so  far  there  was  a  perfect  equality;  but 
the  insurance  company  refused  to  make  the  exchange  unless  the 
insolvents  insured  lives,  and  agreed  to  send  their  crops  to  the 
company  for  sale.  Profit  such  as  this  to  the  lender,  or  burden 
on  the  borrower  on  a  loan  or  exchange  of  notes,  the  statute  of 
New  Tork  forbids,  and  we,  who  must  decide  the  cause  here  as 
we  think  it  would  be  decided  there,  are  consequently  compelled 
to  consider  the  transaction  void.  It  was  said  there  was  no  evi- 
dence the  life  and  fire  insurance  company  made  these  matters  a 
condition  without  which  they  would  not  give  their  notes.  That 
for  aught  which  appears  on  record  they  may  have  applied  to 
the  insolvents  to  exchange  their  notes,  and  that  the  latter  re- 
fused unless  the  former  would  permit  them  to  insure  lives,  and 
send  them  their  sugar  for  sale. 

There  is  no  direct  proof  on  record  which  of  the  parties  pro- 
posed the  exchange,  but  the  conviction  produced  ly  the  inter- 
nal evidence  presented  by  the  transaction  is  nearly  as  strong  as 
anything  can  be,  that  the  first  proposition  came  from  the  in- 
solvents. The  indorsement  required  on  their  notes;  the  mort- 
gage taken  on  their  plantation;  the  promise  to  send  their  crops 
for  sale,  all  indicate,  in  a  manner  too  clear  to  be  misunder- 
stood, who  was  embarrassed,  and  who  connected  these  agree- 
ments with  the  exchange  of  the  paper.  When  we  join  to  these 
reflections  the  utter  improbability  of  a  commercial  house  in  New 
Orleans  going  to  New  York  to  insure  lives,  unless  they  were 
compelled  to  do  so  to  relieve  their  pecuniary  necessities,  not  a 
doubt  remains  on  our  minds  that  the  transaction  was  such  a  one 
as  the  appellants  represent  it. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided,  and  reversed; 
tad  it  is  further  ordered,  adjudged,  and  decreed  that  the 
tableau  be  amended,  by  expunging  therefrom  the  claim  of 
Barker  for  the  notes  given  by  the  insolvents  to  unite  the  con- 
tract with  the  life  and  fire  insurance  company;  and  it  is  further 
erdered  that  the  appellee  pay  the  cost  of  the  appeal. 

9mAnt^  V.  OmrtU,  oirf^  MC,  and  the  imtharitlM  th—  dttd,  —  Id  wfaal 
■Kit  gufvu  in  the  ooostraotMo  of  oontnote. 


CASES 


IK  THB 


SUPREME  JUDICIAL  COURT 


or 


MAINE. 


BULLABD   V.  HiNELET. 

[6  QmtMKLMAr,  389.] 
hUUDlTUtNT  MOSTOAOB  CbSATES  NO  EqUTTT  OF  RBDBMPnOHy  IS  Vmpddi  t& 

a  creditor  of  the  mortgagor,  who,  by  extending  his  ezecntiaa  in  the  uoal 
form  opoD  the  land  mortgaged,  elects  to  treat  it  as  a  nullify;  and  tin 
sale  uf  the  equity  of  redemption  of  such  mortgage  does  not  convey  any* 
thing,  even  to  an  innocent  purchaser  withoat  notioe  of  the  frand. 

Wbxt  of  entry  in  which  both  parties  claimed  the  land  under 
levies  of  executions  against  one  Houghton,  the  former  owner. 
The  demandant,  who  was  a  judgment-creditor  of  Houghton, 
took  the  land  by  extent,  in  May,  1825,  under  an  attachment 
made  in  March,  1824.  The  tenant  claimed  title  by  quitclaim 
deed  from  Everett,  who  had  purchased  the  right  in  equity  at  a 
sheriff's  sale,  made  according  to  law,  in  August,  1824;  and  he 
showed  a  mortgage  metdt  lyy  Houghton  to  one  Larrabeein  1822, 
and  recorded  in  1824;  and  ft!?>o  an  attachment  of  the  right  in 
equity  in  1824,  and  subsequent  to  the  recording  of  the  mort- 
gage, under  which  attachment  the  right  was  regularly  taken 
and  sold  on  execution.  After  the  seizure  of  the  right,  and  be- 
fore the  sale,  Larrabee  sent  the  notes  mentioned  in  the  mort- 
gage, and  a  release  of  the  mortgage  itself,  to  the  wife  of 
Houghton,  he  being  absent  from  the  country,  to  which  he  did 
not  return  until  after  all  these  transactions  took  place.  She 
had  no  authority  from  him  to  receive  the  deed,  nor  did  he  have 
any  knowledge  of  it  until  his  return.  The  demandant  proved 
that  the  mortgage  was  fraudulent,  the  debt  mentioned  in  it  be^ 
ing  principally  fictitious.  Houghton  released  the  land  to  the 
tenant  in  1825. 
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The  chief  justice  instraoted  the  jury  that,  if  the  mortgage 
was  fraudulent,  as  it  seemed  to  have  been,  yet  if  that  fact  was 
not  Imown  to  the  tenant  at  the  time  of  his  purchase  for  a  val- 
uable consideration,  it  could  not  in  law  affect  his  title;  that  if 
Houghton's  wife  was  not  authorized  to  receive  the  release,  it 
did  not  operate  to  pass  any  estate  until  it  was  accepted  by  him 
on  his  return,  and  did  not,  therefore,  affect  any  rights  pre- 
viously acquired  under  the  sale.  The  jury  found  for  the  tenant; 
and  said  that  the  mortgage  was  fraudulent,  but  that  neither  the 
tenant,  nor  the  officer,  nor  Everett,  was  conusant  of  the  fraud; 
and  that  the  wife  had  no  authority  to  receive  the  release.  The 
verdict  was  taken  subject  to  the  judgment  of  the  court  upon  the 
instructions  to  the  jury. 

Fessenden  and  DMoia,  for  the  demandant,  argued  that  the 
mortgage,  having  been  fraudulent,  created  no  equity  of  redemp- 
tion, and  consequently  no  foundation  for  the  proceedings  under 
which  the  tenant  claimed  to  hold:  Sands  v.  Codtoiae,  4  Johns. 
S46  [4  Am.  Deo.  805];  Goodwin  v.  HuJbbard,  15  Mass.  210; 
Rideer  v.  Eam,  14  Id.  187;  How  v.  Ward,  4  Greenl.  195;  Powel 
on  Mort.  23,  24.  It  was  equally  void  as  to  all  Houghton's 
creditors,  and,  therefore,  none  of  them  could  make  it  good  by 
election.  The  notes  having  been  voluntarily  given  up  before 
the  sheriff's  sale,  that  was  a  discharge  of  the  mortgage,  and 
there  was  no  equity  remaining  to  be  sold:  Gray  v.  JenJcB,  3 
ICas.  620;  Vow  v.  Handy^  2  Oreenl.  822  [11  Am.  Dec.  101]; 
Darling  v.  Chapman^  14  Mass.  101. 

Qreenleaf^  for  the  tenant^  contended  that  the  mortgage  might 
be  treated  as  void  or  not,  at  the  election  of  any  creditor  who 
might  first  acquire  the  right  by  priority  of  seizure.  And  that 
an  innocent  purchaser  under  the  sale  of  the  equity  ought  to  be 
allowed  to  hold  it  on  the  same  principle  that  protects  an  inno- 
cent purchaser  from  a  fraudulent  grantee. 

By  Court,  Mkllen,  0.  J.  This  cause  has  once  been  before 
the  court  upon  certain  facts  reported  and  questions  of  law  re- 
served. The  decision  is  found  in  5  Greenl.  272.  Upon  revision 
of  our  opinion,  we  are  perfectly  satisfied  of  its  correctness.  The 
verdict  was  then  set  aside,  which  had  been  returned  for  the  de- 
mandant, and  a  new  trial  granted.  On  the  last  trial  a  new  ques- 
tion of  law  arose,  for  the  decision  of  which  the  cause  is  again  to 
be  examined,  in  connection  With  a  new  and  prominent  fact, 
which  did  not  appear  on  the  former  trial;  but  it  appears  now, 
the  jury  having  found  that  the  mortgage  deed  from  Houghton 

iM.  Xno,  Vol.  ZZ— M 
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to  Larrabee  was  fraudulent,  and  made  to  defeat  the  rights  of 
Houghton's  creditors;  though  thej  have  also  found  that  neither 
the  officer  who  attached  and  sold  the  equity,  nor  Everett,  the 
purchaser  of  it,  nor  the  tenant,  was  in  any  manner,  or  in  any 
degree  conusant  of  the  fraud.  The  introduction  of  these  facts 
into  the  cause  has  changed  its  complexion,  and  occasioned  much 
doubt  and  hesitation  on  our  part.  The  question  before  us  is  by 
no  means  free  from  difficulty,  and  such  as  has  never  before  been 
presented  to  our  minds.  We  haye,  however,  after  much  con- 
sideration, (iome  to  a  conclusion  with  which  we  are  satisfied. 

The  demandant's  title  is  short  and  simple.  The  mortgage, 
though  executed  and  recorded  before  the  demandant's  attach- 
ment, being  fraudulent,  was  voidable  by  the  creditors  of 
Houghton.  At  the  time  of  the  attachment,  Larrabee  was  the 
apparent  owner  of  the  fee  as  mortgagee;  and  the  demandant  at- 
tached the  land,  not  treating  the  conveyance  as  a  mortgage,  but 
as  a  nullity.  Whether  he  then  knew  or  suspected  the  fraud 
does  not  appear.  He  obtained  judgment  and  extended  his  exe- 
cution upon  the  land,  May  28, 1825,  within  thirty  days  after  the 
judgment,  which  levy  was  seasonably  recorded.  All  this  Bui- 
lard,  as  a  creditor  of  Houghton,  had  an  unquestioned  right  to 
do;  for,  as  against  him,  the  mortgage  was  an  ineffectual  convey- 
ance, and  voidable  at  his  pleasure.  This  is  his  title,  and  it  is  a 
good  one,  unless  the  proceedings  relating  to  the  attachment 
and  sale  of  the  equity,  and  the  purchase  of  Larrabee's  right  aa 
mortgagee,  have  defeated  it.  In  the  statement  and  view  of  the 
demandant's  title,  we  may  here  introduce  the  quitclaim  deed 
from  Larrabee  to  Houghton,  dated  Julj  16,  1824.  Though 
this  does  not  appear  to  have  been  accepted  by  Houghton  at  the 
time  of  its  date,  yet  it  was  delivered  to  him  and  accepted  by 
him  several  months  before  Bullard's  levy,  which  was  not  till 
the  latter  part  of  May  in  the  next  year;  so  that  whatever  estate 
was  conveyed  by  the  mortgage  to  Larrabee,  was  reoonveyed  to 
Houghton  before  the  levy,  provided  such  operation  was  not  pre- 
vented by  the  previous  seizure  of  the  equity  on  Dunlap's  execu« 
tion. 

We  formerly  decided  that  the  release  in  the  then  existing  cir- 
cumstances, and  upon  the  facts  then  disclosed  to  us,  could  not 
and  did  not  operate  to  the  prejudice  of  the  tenant;  but,  on  the 
contrary,  that  it  operated  by  way  of  assignment  of  Larrabee's 
title  as  mortgagee.  It  is,  however  of  no  importance  now, 
whether  it  operated  as  an  assignment  or  a  release  of  the  mort- 
gage, provided  the  fraud  between  Houghton  and  Larrabee. 
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which  poifloned  the  mortgage  deed  in  its  creation,  produced 
tboee  fatal  consequences  iu  relation  to  the  tenant's  title,  which 
the  counsel  for  the  demandant  contends  were  produced;  for,  in 
that  case,  it  vested  the  estate  in  Houghton,  and  made  him  abso- 
Aite  owner  of  it  in  appearance  as  well  as  in  fact,  before  Bullard's 
execution  was  extended.  The  important  inquiry  then  is:  **  What 
efTect  has  the  original  fraud  produced  upon  the  mortgage,  and 
upon  the  respective  rights  of  Houghton  and  Larrabee,  as  mort- 
gagor and  mortgagee,  and  upon  those  claiming  under  them?" 
The  position  of  the  demandant's  counsel  is  that  a  fraudulent 
mortgage  creates  no  equity  of  redemption,  in  respect  to  a  cred* 
itor  who  elects  to  consider  and  treat  it  as  a  nullity,  by  extend- 
ing his  execution  in  usual  form  upon  the  land;  and  that  by  such 
a  levy  the  apparent  equity  of  redemption  instantly  vanishes,  and 
the  purchaser  of  it,  when  sold  on  execution,  is  at  once  defeated, 
and  his  supposed  title  becomes  a  perfect  nullity  ab  initio;  and 
that  what  was  considered  as  a  substance  at  the  time  of  the  sale, 
has  been  proved  to  be  merely  a  shadow.  If  this  position  is  cor- 
rect, the  priority  of  attachment  and  title  is  a  matter  of  no  im- 
portance. In  examining  the  cause,  as  to  the  effect  of  the  fraud 
in  the  mortgage,  we  have  been  led  into  some  confusion  by  com- 
paring the  sale  of  the  equity  by  a  sheriff  on  execution,  to  a  sale 
bj  Houghton  himself;  but  upon  a  more  careful  examination  of 
the  subject,  we  perceive  a  distinction  which  must  not  be  disre- 
garded, considering  the  purchaser  in  both  cases  as  unaffected 
by  notice  of  the  original  fraud.  As  to  all  persons  but  the  mort- 
gagee, the  mortgagor  is  in  law  considered  as  the  owner  of  the 
fee;  therefore,  in  the  present  case,  if  Houghton  had  conveyed  to 
Everett  the  premises  in  question,  he,  being  an  innocent  pur- 
chaser, might  defend  himself  against  Larrabee,  and  by  proof  of 
the  fraud,  completely  defeat  the  mortgage,  and  hold  the  land 
relieved  of  all  incumbrance  as  an  absolute  estate;  but  a  sale  of 
an  equity  of  redemption  is  a  statute  sale,  and  in  all  cases  of  a 
statute  title,  all  the  circumstances  necessary  to  give  effect  to 
that  title  must  concur,  otherwise  nothing  passes.  The  numer- 
ous decisions  respecting  the  levy  of  executions  are  illustrations 
of  this  principle.  The  statute  which  authorizes  a  sale  of  an 
^uity,  presupposes  the  existence  of  a  legal  mortgage. 

Surely,  the  legislature,  in  enacting  this  provision,  can  not  be 
considered  as  making  arrangements  and  regulating  proceedings 
respecting  the  management  and  disposition  of  property  in  such 
s  manner  as  to  protect  fraudulent  transactions,  while  at  the 
Bame  time  the  law  condemns  all  such  transactions,  and,  as  has 
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been  before  observed,  authofizes  a  levy  upon  the  land  bj  any 
creditor  who   may  incline   to  treat  the  mortgage  as  a  null- 
ity; which  levy,  by  the  express  language  of  our  statute,  shall 
make  as  good  title  to  the  creditor,  his  heirs  or  assigns,  as  the 
debtor  had  therein;  and  as  to  such  creditor,  a  fraudulent 
grantor  or  mortgagor  has  a  good  and  legal  title,  his  oonveyance 
notwithstanding.    Though  a  deed  may  be  valid  between  the 
parties,  but  voidable  on  the  ground  of  fraud  by  the  creditors  of 
the  grantor,  yet  we  do  not  perceive  on  what  consistent  princi- 
ples it  can  be,  as  in  the  present  case,  treated  by  one  creditor  as 
a  valid  deed  and  a  subsisting  mortgage,  and  by  another  creditor 
as  fraudulent  and  void;  or,  to  be  more  definite  and  partionlar, 
how  one  creditor,  by  choosing  to  treat  a  mortgage  as  valid  and 
bona  fide,  and  attaching  the  equity  of  redemption,  which  may 
apparently  be  worth  but  one  tenth  of  the  value  of  the  premises 
mortgaged,  can,  by  so  doing,  deprive  another  creditor  of  the 
right  of  effectually  attaching  the  land  or  premises,  disregarding 
the  mortgage,  and  extending  his  execution  thereon,  and  acquir- 
i^g  a  good  title  to  the  whole.    If  one  creditor  of  the  mortgagor, 
and  perhaps  a  friendly  one,  can,  by  attaching  the  equity,  bind 
the  hands  and  rights  of  all  other  creditors,  it  would  seem  to 
change  the  law,  and  prevent  the  due  application  of  its  princi- 
ples; for  in  such  a  case  the  purchaser  of  the  equity  will  have  the 
right  to  redeem;  and  by  redeeming,  he  will  become,  in  the  case 
put,  the  owner  of  the  whole,  by  paying  one  tenth;  being  the  ap- 
parent value  of  the  equity  of  redemption;  and  in  what  manner 
can  the  honest  creditors  of  the  mortgagor  reach  the  property  in 
the  hands  of  the  purchaser  of  the  equity,  who  has,  on  the  prin- 
ciples contended  for  by  the  tenant's  counsel,  acquired  a  good 
title  to  the  whole,  by  paying  the  one  tenth  of  its  value.     Prin- 
ciples which  may  lead  to  such  consequences  have  a  suspicious 
appearance,  and,  on  examination,  they  can  not  be  sanctioned. 
The  law  under  which  the  tenant  professes  to  derive  his  title, 
has  authorized  the  sale  of  an  equity  of  redemption.    The  pro- 
vision of  the  statute  presupposes  the  legal  estate  to  be  in  one 
man,  and  the  equity  of  redemption  in  another,  and  it  has  pre- 
scribed the  mode  of  proceeding  by  which  a  creditor  of  the 
mortgagor  may  avail  himself  of  all  the  interest  which  he  has  in 
the  premises,  that  is,  by  a  sale  of  the  equity,  which  is  worth  the 
difference  between  the  debt  honestly  secured  by  the  mortgage, 
and  the  fair  value  of  the  premises  mortgaged.    But  in  the 
case  of  a  fraudulent  mortgage  such  is  not  the  fact.    In^such  a 
case,  where  the  asserted  debt  is  merely  fictitious,  the  whole 
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estate  in  the  premises  is  liable  for  the  debts  of  the  mortgagor, 
aod  may  be  seized,  appraised,  and  taken  in  execution;  and  the 
whole  legal  estate  being  gone,  there  can  be  no  equity  of  redemp- 
tion. It  is  true,  it  does  not  appear  that  the  fraud  was  discovered 
until  after  the  levy  on  the  land  and  the  sale  of  the  supposed 
equity;  but  the  rights  of  Everett,  in  virtue  of  his  purchase, 
mast  be  decided  upon  facts  as  they  then  existed;  not  merely  as 
they  were  then  known.  In  the  view  we  have  taken  of  the 
cause,  the  want  of  a  9cienier  on  the  part  of  Everett  and  the 
tenant,  ceases  to  be  of  any  importance.  Everett,  in  fact,  pur- 
chased nothing  at  the  auction,  and  he  sold  nothing  to  the 
tenant,  nor  did  anything  pass  to  him  by  Houghton's  deed  of 
July  29,  1825,  because  it  was  executed  several  months  after 
Bollard's  levy.  We  conclude  this  opinion  by  observing  that 
a  bona  fide  purchaser  without  notice,  may  indeed  protect  his 
title;  but  he  must  be  a  bona  fide  purchaser  of  the  mortgage, 
and  not  a  person  claiming  and  coming  in  after  but  not  under 
the  mortgage.  As  in  this  case  the  tenant  does  not  so  claim, 
BuUard  by  his  levy  has  defeated  the  mortgage,  ab  initio,  and 
proved  that  there  never  was  an  equity  of  redemption,  by  the 
sale  of  which  on  execution,  a  levy  on  the  land,  before  or  after 
such  sale,  could  be  defeated. 

We  are  of  opinion  that  the  verdict  must  be  set  aside  and  a 
new  trial  granted. 
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Jvimaan  mat  bb  Ikpbaohkd  as  Fraudulent  bt  Shbbdv,  in  a  ndt  agaiofl 

Um  lor  not  levying  execation  under  it,  where  he  proves  that  he  repre- 

aeots  a  creditor  of  the  judgment-debtor,  and  showB  a  legal  precept  from 

moh  creditor. 
Ddbhdabt  zk  such  AcnoK  is  bot  Bound  to  Pbovb  All  that  hb  Avbbs  in 

hia  brief  atatement;  he  need  only  prove  that  he  repreeenta  a  creditor  and 

that  the  plaintiff*a  judgment  is  tendnlent. 
Sribiiv  mat  Jubtitt  undbb  Pbocxss  ov  EzBCunoN  without  ahowing  it  to 

have  been  returned;  and  title  acquired  under  aherifiTa  aale  may  be  good, 

without  ahowing  the  execution  returned. 

Action  on  the  case  against  the  defendant,  late  sheriff,  for  not 
lerying  an  execution  against  one  Small,  on  the  goods  attached 
on  the  original  writ  against  him.  The  defendant  pleaded  the 
general  issue,  and  filed  a  brief  statemeut  pursuant  to  the  statute, 
in  which  he  justified  his  alleged  neglect,  on  the  ground  that 
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certain  other  creditors  of  Small,  impeaching  the  plaintifiTs  jadg- 
ment  as  fraudulent,  had  placed  their  precepts  in  his  hands,  bj 
virtue  of  which  he  sold  the  goods  in  question;  and  that  certain 
creditors  of  Clark  insisting  that  he  was  a  partner  with  Small, 
had  placed  their  precepts  also  in  bis  hands,  directing  him  to 
retain  for  them  a  moiety  of  the  proceeds  of  the  sale.  At  the 
trial,  the  defendant  showed  one  of  the  precepts  aboTe  men- 
tioned, and  also  offered  testimony  tending  to  proTe  the  fraud 
and  the  partnership  as  alleged. 

The  plaintiff  called  for  proof  of  the  regular  return  of  the  exe* 
cution  before  the  defendant  could  be  allowed  to  impeach  the 
judgment  for  fraud.  The  chief  justice  raled  that  the  defend- 
ant,  until  such  proof  was  made,  did  not  appear  to  have  such 
interest  in  the  property  as  would  entitle  him  to  impeach  the 
plaintiff's  title,  or  interfere  in  the  question  of  partnership  be- 
tween him  and  Small.  The  defendant  then  asked  leaTe  to  make 
out  and  annex  to  the  execution  a  return  of  his  doings  thereon. 
But  the  request  was  refused.  The  jury,  under  the  directions  of 
the  chief  justice,  found  for  the  plaintiff,  and  the  defendant  filed 
exceptions  to  the  rulings  of  the  court. 

Emery,  Fessenden  db  D^lois,  for  the  defendant,  contended:  1. 
That  it  was  not  necessary  for  the  sheriff  to  show  his  precept 
returned:  Rowland  v.  Veale,  Gowp.  18;  Hoe^B  case,  5  Co.  90; 
Mountjoy  v.  Andrews,  Cro.  Eliz.  237;  Morse  ▼.  James,  WiUes, 
126,  note  b;  Chenley  v.  Barnes,  10  East,  82;  6  Com.  Dig.,  Be- 
torn.  F.;  2  Chit.  PL  591,  note  x;  3  Dane's  Abr.  91;  Beatts  ▼. 
Guernsey,  8  Johns.  52;  IngersoU  v.  Sawyer,  2  Pick.  279;  Adams 
v.  Balch,  5  Greenl.  188;  Oates  v.  Oates,  15  Mass.  810;  Pierce  ▼. 
Jackson,  6  Id.  242;  High  v.  Wilson,  2  Johns.  4.  2.  That  it  was 
competent  for  the  defendant  to  have  proved  that  half  the  goods 
were  Clark's,  against  whom  he  held  a  precept,  by  way  of  re- 
ducing the  damages:  PrescoU  v.  Wright,  6  Mass.  20;  QuincyY, 
HaU,  1  Pick.  357  [11  Am.  Dec.  198].  3.  That  the  motion  to 
amend  the  return  should  have  been  granted:  Oardiner  v.  Hos- 
mer,  6  Mass.  327;  Hayward  v.  Hildreth,  9  Id.  393;  Waterhoute 
V.  WaUe,  11  Id.  207;  Ladd  v.  North,  2  Id.  514;  Ludden  v.  Lea- 
mU,  9  Id.  204  [6  Am.  Dec.  45];  Tidd's  Pr.  928;  Wdts  y.  Pick- 
m^n,  7  T.  E.  174;  Cooper  v.  GkUty,  1  Burr.  20;  How.^.  Stark- 
weather,  17  Mass.  239. 

Longfellow  and  GreAmleaf,  for  the  plaintiff,  contended  that  in 
this  state,  by  statutory  provisions,  the  sheriff  iras  bound  to  re- 
turn his  precept  before  he  could  justify  under  it:  Stat.  1821,  o. 
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59»  sec.  37;  Stat.  1821,  c.  60,  sees.  3,  5;  Hammai  t.  Wyman,  9 
ilaaa.  138;  Winslow  v.  Furinton,  7  Id.  292.  That  the  amend- 
meDt  was  pioperlj  refused,  as  the  sheriff,  having  been  long  out 
of  office,  would  not  be  responsible  if  be  made  a  false  return: 
Stat.  1821,  c.  92,  sec.  1;  Blake  t.  Shaw,  7  Mass.  605;  WeOa  r. 
BaUdk,  11  Id.  477. 

Bj  Court,  Wbston,  J.  It  is  a  principle  well  settled,  and  not 
contested  in  this  action,  that  fraudulent  judgments  may  be  im- 
peached by  third  persons  who  may  be  injured,  or  be  in  danger 
of  being  injured  by  them.  The  defendant  at  the  trial  claiming 
to  act  in  behalf  of  persons  liable  to  be  injured  by  the  plaintiff's 
judgment,  attempted  to  prove  that  it  was  obtained  by  fraud. 
Could  he  do  so  without  showing  the  executions  which  issued 
upon  judgments  in  favor  of  the  other  creditors,  in  whose  behalf 
be  defends,  as  ho  alleges,  with  his  doings  thereon  returned? 
It  is  certainly  deducible  from  the  English  authorities,  from 
Fulwood's  and  from  Ede*8  cases  in  Coke,  to  Gheasley  v.  Barnes^ 
10  East,  73,  that  an  officer  may  justify  under  process  of  execu- 
tion without  showing  it  returned.  And  the  law  is  so  under- 
stood by  Comyns:  6  Dig.  Betorn.  F,  1.  Freeman  v.  Blewitt,  1 
Salk.  409,  is  an  exception  to  the  current  of  authorities,  and  it 
was  disregarded  by  Lord  EUenborough  in  Cheasley  v.  Barnes, 
Middleton  v.  Price,  1  Wils.  17,  was  an  arrest  upon  mesne  process. 
It  has  been  contended  that  these  authorities  do  not  apply  in 
this  state,  because  our  statute  has  prescribed  a  fixed  day  for  the 
return  of  executions.  But  a  fixed  day  of  return  is  also  appointed 
in  all  the  English  forms  of  final  process;  for  disobedience  to 
which  the  sheriff  is  liable  to  be  amerced:  5  Com.  Dig.  Betorn. 
F,  1;  Ho€^8  case,  5  Co.  90.  So  the  sheriff  may  be  there  ruled 
to  return  final  process;  a  course  which,  iu  the  English  practice, 
precedes  an  attachment;  and  the  court  may  enlarge  the  rule  at 
their  discretion:  Wells  v.  Fickman,  7  T.  B.  17^.  Dane,  in  his 
abridgment,  vol.  3,  c.  75,  art.  12,  states  the  substance  of  the 
English  cases,  without  any  intimation  that  they  do  not  apply, 
or  that  the  law  is  otherwise  understood  in  Massachusetts. 

In  IngersoU  v.  Sawyer,  2  Pick.  276,  Parker,  C.  J.,  in  giving 
the  opinion  of  the  court,  says  that  at  common  law,  a  return  is 
"wholly  immaterial,  if  the  process  be  final,  upon  which  no 
judgment  or  other  process  is  to  be  had,  as  Bk  fieri  facias,  capias 
ad  salisfaciendum,  or  habere  facias  seisinam;"  and  he  cites  Ful" 
VHjod'n  case  and  Comyn.     If  such  is  the  common  law,  by  what 

statute  has  it  been  changed,  as  it  respects  the  seizure  of  goods 

on  execution,  which  is  done  upon  fieri  facias  in  the  English 
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practice?    No  doubt  it  is  the  datj  of  the  sheriff  to  jretnrn  the 
execution,  in  obedience  to  its  precept;  and  any  person  injured 
may  maintain  an  action  against  him  if  he  neglects  to  do  so.     In 
How  v.  Starkweather,  17  Mass.  240,  Parker,  C.  J.,  intimates  tliat 
a  purchaser  at  a  sheriff's  sale  on  execution  could  not  maintain 
his  title  unless  a  compliance  with  the  law  was  shown  by  the  re- 
turn of  the  ofScer;  but  he  states  in  the  same  paragraph,  that 
such  purchaser  will  hold,  notwithstanding  any  irregularity  in 
the  proceedings  of  the  officer  making  the  sale,  for  which  he 
cites  8  Mass.  826.    It  is  laid  down  by  Parsons,  C.  J.,  in  Ladd 
Y.  Blunt,  4  Mass.  402,  that  '*  when  goods  sufficient  to  discharge  a 
judgment  are  seized  on  fieri  fadoB,  a  form  of  process  combined 
with  others  in  our  execution,  the  debtor  is  discharged,  eTen  if 
the  sheriff  waste  the  goods,  or  misapply  the  money  arising  from 
the  sale,  or  does  not  return  the  execution;  for  by  a  lawful  seiz- 
ure, the  debtor  has  lost  his  property  in  the  goods."    It  would 
appear  to  result  from  the  authority  of  this  case,  as  well  as  from 
the  common  law,  which  held  the  return  of  the  fieri  facias  im- 
material, that  the  title  of  the  purchaser  under  a  sheriff's  sale  on 
execution  might  be  good,  although  the  execution  might  not  be 
returned. 

It  is,  however,  not  only  the  duty  but  clearly  for  the  interest  of 
the  sheriff  to  return  the  execution  with  his  doings  thereon. 
Such  return  will  be  evidence  of  his  proceedings  when  called 
upon  either  by  creditor  or  debtor  to  answer  for  and  justify  what 
he  has  done,  not  liable  to  be  controverted,  except  in  an  action 
for  false  return.  It  would  be  attended  with  much  greater  diffi- 
culty to  justify  by  evidence  aUvunde,  but  this  he  may  be  per- 
mitted to  do  if  a  return  is  not  essential  to  his  justification;  and 
at  common  law  it  is  not  so  regarded.  The  law  affords  adequate 
remedies  to  any  person  injured  by  the  misconduct  of  the  sheriff, 
whether  he  does  or  does  not  return  an  execution  committed  to 
him.  There  is  great  weight  of  authority  in  support  of  the  opin- 
ion that  an  officer  may,  if  he  can  furnish  other  proof,  justify  a 
seizure  and  sale  of  goods  on  execution  without  showing  it  re- 
turned with  his  doings  thereon.  But  it  is  not  necessary  to 
decide  this  point.  It  is  not  a  seizure  and  sale  of  goods  he  is 
called  to  justify,  but  for  neglecting  to  serve  and  return  the 
plaintiff's  execution,  although  goods  were  attached  to  respond 
the  judgment  on  the  original  writ. 

His  defense  is  that  the  judgment  was  fraudulent.  In  order 
to  be  admitted  to  this  defeuse,  it  is  insisted  that  it  must  appear 
that  he  represents  u  creditor.     And  we  are  of  opinion  that  this 
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du68  soffidenUy  appear.  In  behalf  of  other  oreditorsy  he  made 
sobfleqnent  attachments  of  the  goods  in  question.  Judgments 
were  duly  rendered  in  faTor  of  these  creditors,  and  executions 
issuing  theieon  were  put  into  the  hands  of  the  officer,  within 
thirty  days  of  their  rendition.  These  facts  appeared  from  evi- 
dence not  objected  to,  or  liable  ia  objection.  Suppose,  then, 
the  officer  succeeds  in  his  defense,  to  whose  benefit  does  it 
enure  f  Clearly  to  that  of  the  other  creditors.  Their  claim  to 
hold  him  accountable  to  them  for  the  proceeds  of  the  sales,  will 
then  be  relicTcd  from  the  conflicting  and  prior  claim  of  the 
plaintiff.  It  is  manifest  that  the  defendant  does  not  take  this 
ground  of  defense  for  himself  or  his  deputy,  for  they  can  not, 
upon  the  facts  proved,  escape  accountability  to  the  plaintiff,  or 
to  the  other  creditors,  according  to  their  priority  of  attachment. 
And  whether  the  ezecutious  are  returned  or  not,  the  sheriff 
OQght  not  to  be  twice  charged  for  the  same  goods.  We  are  con- 
etnined  to  take  notice  from  the  facts  proved,  assuming  that 
none  of  the  executions  have  been  returned,  that  there  can  be  no 
other  reason  for  the  defense  but  to  let  in  the  other  creditors, 
and  that  it  can  have  no  other  effect.  Acting  for  them  then,  the 
defendant  has  a  right  to  impeach  the  plaintiff's  judgment;  and 
if  this  defense  is  sustained,  let  the  defendant  answer  as  he  may 
his  liability  to  the  other  creditors,  or  to  the  judgment  debtor. 
The  plaintiff  has  no  right  to  require  him  to  justify  any  doings 
of  his,  affecting  them.  The  officer  often  becomes  a  party  through 
and  by  whom  the  conflicting  claims  of  creditors  and  purchasers 
are  settled.  And  there  has  been  a  liberality  of  practice  in  per- 
mitting him  to  act  in  their  behalf.  Thus,  in  actions  of  replevin, 
by  the  uniform  practice  of  our  courts,  the  officer  is  permitted 
to  impeach  the  title  of  the  plaintiff  as  fraudulent  against  cred- 
itors; although  he  does  not  set  forth  his  authority  in  an  avowry, 
and  there  is  nothing  in  the  record  to  show  that  he  is  acting  for 
a  creditor:  Quincy  v.  Hall,  1  Pick.  357  [11  Am.  Dec.  198]. 

With  regard  to  the  omission  of  the  deputy  to  make  a  formal 
return  on  the  executions  in  favor  of  creditors  whose  attachments 
were  subsequent  to  that  of  the  plaintiff,  these  creditors  might, 
and  probably  did,  waive  their  right  to  require  this,  until  the 
validity  and  effect  of  the  pluntiff  's  judgment  should  have  been 
determined.  Their  executions  could  then  be  returned  satisfied 
or  not,  according  to  the  result.  It  has  never  been  our  practice 
to  proceed  by  attachment,  with  or  without  a  rule  to  show  cause 
against  the  sheriff  fur  not  returning  process  mesne  or  final;  al- 
though the  common  law  would  authorize  such  a  course  of  pro- 
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ceeding.  Parties  injured  are  left  to  their  civil  remedies,  and  these 
thej  may  prosecute  or  waive  at  pleasure.  If  our  courts  were  in 
the  practice  of  ruling  sheriffs  to  return  final  process,  the  officer 
might  furnish  a  just  excuse  for  his  neglect  to  return  the  execution 
in  question,  until  the  determination  of  this  suit.  If  the  plaintiff 
prevails,  it  will  be  his  duty  and  his  interest  to  return  the  goods 
seized  and  sold  upon  his  execution.  If  he  does  not,  to  apply  and 
return  them  on  the  other  executions  according  to  their  priority. 

When  process,  whether  mesne  or  final,  is  returned  by  the 
officer,  with  his  doings  indorsed  thereon,  such  return  becomes 
matter  of  record,  and  as  such  may  be  pleaded:  4  Mass.  403.  If 
not  according  to  the  fact,  through  inadvertency  or  otherwise, 
application  may  be  made  to  the  court  by  the  officer  for  leave  to 
amend  it.  This  is  granted  or  refused,  according  to  circum- 
stances. In  the  exercise  of  this  discretion,  no  exception  lies  to 
the  determination  of  the  judge.  But  the  officer  may  enter 
his  doings  upon  an  execution  in  his  possession  before  he  has 
returned  it  to  the  clerk's  office,  without  asking  or  obtaining 
permission  of  court.  Nothing  is  more  common  than  for  him 
to  do  so,  after  the  return  day  of  an  execution.  He  acta  at  bis 
peril,  and  is  held  responsible  for  anything  false  or  irregular  in 
his  proceedings.  It  has  been  contended  that  he  can  not  do 
this  after  his  official  power  has  ceased  by  the  expiration  of  the 
term  for  which  the  sheriff  was  appointed.  To  this  it  is  a  suffi- 
cient reply  that  his  authority  and  duty  in  relation  to  precepts 
in  his  hands,  when  the  sheriff 's  office  terminated,  is  continued 
until  such  precepts  are  served,  executed,  and  returned:  Stat  of 
1821,  c.  92,  sec.  1. 

It  is  insisted  that  the  defendant,  having  in  his  brief  statement 
averred  a  seizure  and  sale  under  the  executions  in  favor  of 
the  other  attaching  creditors,  is  bound  to  prove  it,  and  can 
prove  it  only  by  the  return  of  such  executions.  If  the  defend- 
ant attempted  to  prove  anything  of  which  the  plaintiff  coold 
have  no  notice  from  the  brief  statement,  or  anything  incon- 
sistent therewith,  the  plaintiff  might  well  object  to  such  a  course, 
but  the  defendant  is  bound  to  prove  only  so  much  of  his  brief 
statement  as  constitutes  a  good  defense.  All  which  he  can  be 
required  to  prove  is,  that  he  represents  a  creditor,  and  that  the 
plaintiff's  judgment  is  fraudulent.  If  he  has  introduced  un- 
necessary averments,  he  is  not  to  be  prejudiced  thereby.  The 
strictness  required  in  pleading  is  not  applied  to  a  brief  state- 
ment which  is  an  indulgence  allowed  to  the  officer  for  his  bene* 
fit  and  relief. 

New  trial  granted. 
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Attackiko  Transfer  as  FBAUDULszTr— Axbwbr  of  Defendant,  What 
scrsT  DiscLObfi. — ^The  principal  case,  and  also  that  of  Quiney  v.  flail,  1 1  Am. 
Dec  Ids,  seem  to  sapport  the  proposition  that  an  officer  who  has  levied  upon 
chattels  may  attack  any  prior  transfer  thereof  made  by  the  defendant  in 
execation  or  attachment^  on  the  ground  that  such  transfer  was  fraudulent, 
and  is  therefore  void  aa  against  the  creditors  whom  such  officer  represents, 
although  the  officer  in  hia  plea  or  answer  does  not  set  up  the  facts  which 
show  such  transfer  to  have  been  fraudulent,  and  although  there  is  nothing 
in  the  record  to  show  that  he  is  acting  for  a  creditor.     A  similar  question 
was  involved  in  the  case  of  BUUngs  v.  Drew,  62  Gal.  565;  and,  at  the  argu- 
ment, was  determined  in  harmony  with  the  principal  case,  but  it  is  not  men- 
tioned in  the  written  opinion  subsequently  filed.     The  question  was,  there- 
fore, again  presented  in  the  case  of  Chrum  v.  Barney,  decided  in  June,  1880 
(5  Pac.  Coast  L.  J.  590).     In  this  state,  California,  a  sale  of  chattels  is  fraud- 
lent  in  law,  and  therefore  void,  unless  followed  by  an  immediate  change  of 
posacosjon,  as  against  all  persons  who  are  creditors  of  the  vendor  while  he 
remains  in  possession.     Barney,  the  defendant  and  respondent^  as  sheriff  of 
Tolo  county,  levied  upon  certain  chattels,  claimed  by  plaintiff  Gmm  as  the 
vendee  of  the  judgment-debtor  Lambert.     At  the  trial  the  plaintiff  recov- 
ered.   A  new  trial  was  afterwards  granted  the  defendant  on  the  ground  that 
he  had  levied  upon  and  taken  the  property  under  a  judgment  in  favor  of  one 
Asberry  and  against  Lambert,  while  it  was  in  the  possession  of  the  latter; 
and  that  from  such  poasession  the  transfer  must  be  deemed  fraudulent  and 
void  as  againat  Asberry  and  the  sheriff.     From  the  order  granting  a  new 
trial  the  appeal  was  taken;  and  it  was  insisted  that  this  defense  was  inadmis- 
sible under  the  pleadings,  inasmuch  aa  the  answer  did  not  show  that  the 
property  had  once  been  Lambert's;  and  that  the  sale  thereof  to  plaintiff  was 
fraudulent  and  void  because  the  vendor  continued  in  possession  after  the  sale, 
and  while  Aaberry  was  his  creditor,  etc.     The  opinion  of  the  supreme  court 
was  delivered  by  McKinstry,  judge,  as  follows: 

"The  plaintiff  avers  that  on  a  certain  day  he  was  the  owner  and  in  pos- 
setsioQ  of  certain  personal  property;  and  that  so  being  the  owner  and  in 
possession,  the  defendant  wrongfully  took  the  same,  etc.,  and  has  ever  since 
withheld,  etc.  Defendant  denies  that  plaintiff  is  or  was  at  the  times  men- 
tioned in  the  complaint  the  owner  or  entitled  to  the  possession,  and  alleges 
one  Lambert  was  the  owner  and  in  possession;  that  one  Asberry  recovered 
a  judgment  against  Lambert;  that  an  execution  was  duly  issued  thereon  and 
placed  in  the  hands  of  defendant,  alleged  to  be  sheriff,  who  levied  on  the 
property  to  satisfy  the  execution,  etc. 

"  The  defendant  was  not  botind  to  anticipate  the  case  of  the  plaintiff,  nor 
to  assame  that  he  claimed  as  vendee  from  Lambert,  or  that  he  would  be  will- 
ing to  admit  at  the  trial  that  the  latter  had  ever  owned  the  property.     It 
was  for  plaintiff  to  deraign  his  title  at  the  trial.     He  might  prove  it  prima 
facie  by  showing  that  it  was  taken  out  of  his  possession,  or  prove  it  fully  by 
showiug  that  he  derived  from  some  other  paramount  source.     If  he  claimed 
to  have  purchased  from  the  alleged  judgment  debtor,  it  would  not  be  neces- 
sary in  the  first  instance  to  prove  an  immediate  delivery  and  continued 
change  of  possession,  if  the  law  as  between  vendor  and  vendee  had  been 
complied  with,  unless  he  chose  to  admit  the  judgment,  execution,  and  levy. 
If  the  property  was  taken  from  Lambert,  the  defendant  would  not  be  called 
on  to  show  either  the  judgment  execution  or  levy,  until  plaintiff  had  estab- 
Bahed  his  purchase  from  the  judgment-debtor.    When  Asberry  was  shown 
to  be  a  judgment-creditor,  and  the  other  facts  connecting  the  sheriff  with  the 
property  were  proven,  it  became  necessary  for  the  plaintiff,  as  vendee  from 
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Lambert,  to  prov.  an  actual  delivery  and  oontinned  change  of  pcwoowttoiL. 
Bat,  the  Judgment  execution  and  levy  haying  been  proved,  together  with  the 
fact  that  Lambert  was  the  former  owner,  plaintiff  was  not  the  owner,  iinle« 
the  sale  to  him  had  been  accompanied  with  an  immediate  delivery,  and  was 
followed  by  an  actoal  and  continaona  change  of  poeaeauon.  Theee  would  be 
probative  facta  tending  to  prove  his  averment  of  ownerahip;  and  when  de- 
fendant denied  plaintiff's  ownership,  and  averred  the  otiier  matters  alleiged, 
he  averred  all  that  was  necessary  to  make  up  the  material  issoes. 

"The  only  actoal  occupant  of  the  Lambert  ranch  for  a  conaiderable  period 
of  time,  prior  to  the  alleged  sale  of  the  personal  property  upon  it,  was  the 
plaintiffl  There  was  no  apparent  change  in  the  mode  or  manner  of  his  ooea* 
pation  when,  by  the  arrangement  between  Lambert  and  hhnsftlf,  plaintiff 
oeased  to  be  the  servant  of  Lambert  and  became  his  lessee.  Under  Hie  cur* 
onmstaooes,  we  can  not  say  that  the  ooort  below  emd  in  granting  a  new 
triaL" 


Plummeb  v.  Dennett. 

[6  OBXBVX.BAV.  431.] 

RnoDT  lOB  TTXiaATi  Abjuest.— Action  on  the  caae  f or  malieioiis  praaeoa- 
tion,  and  not  trespass,  is  the  proper  action  to  bring  a^tainst  a  person  who 
wrongfully  sues  out  a  writ  of  attachment^  r^iularly  issued,  and  by  virtue 
thereof  makea  an  illegal  arrest. 

A  Pabtt,  not  being  an  Ouxozb,  JuanFrnvo  undbb  Leoal  PBOcBSk 
need  not  show  it  returned. 

Tbespass  vi  et  armia  for  false  imprisonment,  tried  on  the  gen* 
eral  issue,  with  leave  to  give  special  matter  in  eyidence.  It 
appeared  that  the  defendant  procured  a  writ  of  attachment 
against  the  plaintiff,  in  which  he  charged  her  with  slander. 
By  virtue  of  this  writ  he  had  her  arrested,  and  held  in  custody, 
demanding  bail.  That  he  went  personally  with  the  officer,  and 
dosed  the  doors  and  windows  of  her  house,  and  confined  ber 
therein;  and  she,  not  being  able  to  procure  bail,  offered  to  go 
to  prison,  whereupon  the  defendant  took  the  writ  from  the 
officer,  who  bad  made  no  return  thereon,  and  directed  him  to 
allow  her  to  go  at  large,  which  he  did.  And  that  the  defend- 
ant's object  was  to  extort  from  the  plaintiff  a  confession  that 
she  had  spread  false  reports  concerning  him.  But  she  refused 
to  make  such  a  confession.  At  the  trial,  plaintiff's  counsel 
contended  that  as  no  return  of  the  writ  was  made,  the  defend- 
ant ought  not  to  be  permitted  to  show  that  the  arrest  and  im- 
prisonment were  made  under  the  authority  of  legal  process. 
The  other  side  insisted  that  proof  that  the  arrest  was  made 
under  the  authority  of  a  writ  was  sufficient  to  repel  the  charge 
of  false  imprisonment,  even  although  the  writ  had  not  been  re- 
turned.    The  judge  admitted  the  evidence,  and  instructed  the 


I 

L 


May,  1830.]  Plxtmmeu  v.  Dennett.  31? 

jaiy  that  if  they  were  satisfied  that  the  writ  was  obtained  in 
good  faith,  upon  a  just  cause  of  action,  and  that  the  arrest  was 
made  in  order  to  obtain  payment  or  security  for  the  demand, 
and  that  the  phiintiff  was  afterwards  discharged  on  a  settle- 
ment, or  through  the  humanity  of  the  defendant,  such  restraint 
afforded  no  OTidence  of  false  imprisonment,  though  no  return 
of  the  writ  was  made.  But  if  they  were  satisfied  from  the  evi- 
dence that  the  writ  was  obtained  without  any  just  cause  of 
action;  that  the  arrest  was  made  to  overawe  and  frighten  the 
plaintiff,  and  to  compel  her  to  confess  that  statements  made  by 
her  were  false,  when  in  fact  they  were  true;  that  he  had  sup- 
pressed the  writ  upon  his  failure  to  accomplish  that  object, 
permitting  no  return  to  be  made;  and  that  the  whole  was  a 
contrivance  to  give  a  semblance  of  a  legal  arrest  to  the  trans- 
action, the  restraint  might  be  false  imprisonment,  although  the 
defendant  pretended  to  act  under  color  of  legal  process.  The 
jury  found  for  the  plaintiff. 

Howe,  for  the  plaintiff,  contended  that  a  party  who,  by  snp- 
piessing  his  own  writ,  prevents  a  return  of  it,  should  not  be 
allowed  to  justify  under  it;  that  if  the  sheriff  could  not  justify 
irithout  showiug  his  precept  returned,  he  was  liable  in  trespass; 
ind  therefore  the  defendant  is  also  liable,  since  in  this  offense 
ill  are  principals.  Here  the  gravamen  of  the  offense  is  that  the 
defendant  fraudulently,  under  cloak  of  law,  abused  its  instru- 
ments to  inflict  a  wrong  upon  the  plaintiff. 

Feuenden,  for  the  defendant,  to  the  nature  of  the  remedy, 
cited  Waikins  v.  Baird,  6  Mass.  506  [4  Am.  Dec.  170];  Shaw  v. 
Beed,  16  Id.  460;  Hoyden  v.  Shed,  11  Id.  500;  Waierer  v.  Free- 
man.  Hob.  206,  266;  Bull.  N.  P.  11;  BeUc  v.  Broadbeni,  3  T.  B. 
183;  TarleUmv.  Fisher,  2  Doug.  677;  1  Chit.  PI.  136.  And  to 
show  that  a  return  of  the  writ  need  not  be  proved,  MiddleUm  v. 
Pierce,  2  Stra.  1184. 

By  Court,  Msllen,  C.  J.  The  single  question  arising  on  the 
exception  alleged  against  the  opinion  and  instruction  of  the 
judge  to  the  jury  is,  whether  the  present  action  of  trespass  can 
be  maintained  for  the  injury  done  to  the  plaintiff,  or  whether 
her  only  remedy  is  an  action  for  a  malicious  prosecution.  No 
question  of  pleading  is  presented.  The  jury,  under  the  direc- 
tions they  received,  have  found  that  the  writ  was  obtained  with- 
out any  just  cause  of  action;  that  the  arrest  under  it  was  made 
to  frighten  and  overawe  the  plaintiff,  to  compel  her  to  make 
certain  confessions  of  fact  as  true,  when  they  were  false;   and 
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being  unable  to  accomplish  his  object,  the  defendant  had  8U|>- 
pressed  the  writ,  pennitting  no  return  of  it  to  be  made;  and 
that  ihe  whole  was  a  oontrivance  to  give  the  transaction  the 
semblance  of  a  legal  arrest.  Such  a  course  of  proceeding  was 
grossly  improper,  and  highlj  reprehensible;  but  was  it,  in  legal 
contemplation,  a  trespass,  or  such  an  act  and  injury  as  that 
redress  can  be  obtained  in  an  action  of  trespass  f 

It  is  laid  down  in  1  Chit  PL  136,  that  "  whenever  an  injuiy 
to  a  person  is  effected  by  regular  process  of  a  court  of  com- 
petent jurisdiction,  though  maliciously  adopted,  case  is  the 
proper  remedy,  and  trespass  is  not  sustainable;  as  for  a  mali* 
cious  aixest.''  And  also  page  187:  '*But  no  person  who  acta 
upon  a  regular  writ  or  warrant,  can  be  liable  to  this  action 
(trespass),  however  malicious  his  conduct;  but  case  for  the 
malicious  motion  and  proceeding  is  the  only  form  of  action." 
In  BeUc  v.  Broadbeni  et  ux,,  3  T.  B.  183,  the  same  principle  is 
recognized.  That  was  an  action  of  trespass  and  false  imprison- 
ment. The  defendants  justified  under  a  bill  of  Middlesex  sued 
out  by  them  against  the  plaintiff,  upon  which  he  was  arrested. 
The  plaintiff  demurred,  because  no  cause  of  action  was  set  forth 
in  the  plea.  The  demurrer  was  overruled.  Lord  Eenyon,  C.  J., 
says:  '*  There  is  no  ground  for  the  objection;  if  a  party  be  ar- 
rested without  any  cause  of  action,  he  has  a  remedy  by  an 
action  on  the  case  for  maliciously  holding  him  to  bail;  but  it  is 
incomprehensible  to  say  that  a  person  shall  be  considered  as  a 
trespasser,  who  acts  under  the  process  of  the  court:"  See,  also, 
Bowland  v.  Veale  et  al.,  Cowp.  18. 

The  same  principle  is  stated  in  Watkina  v.  Baird,  6  Mass.  506 
[^  Am.  Dec.  170J,  where  Parsons,  C.  J., says:  ''In our  opinion 
it  is  a  sound  principle  of  law,  when  a  man  shall  falsely  and 
maliciously,  and  without  probable  cause,  sue  out  a  process,  in 
form  regular  and  legal,  to  arrest  and  imprison  another — such 
imprisonment  is  tortious  and  unlawful,  as  to  the  pariy  procur- 
ing it;  and  he  is  answerable  in  damages  for  the  tort,  in  an  ac- 
tion for  a  false  and  malicious  prosecution;  the  suing  of  legal 
process  being  an  abuse  of  the  law,  and  a  proceeding  to  cover 
the  fraud."  In  Sayden  v.  Shed,  11  Mass.  600,  the  above  prin- 
ciple is  laid  down  with  equal  clearness  by  Jackson,  J.  And 
he  observes  that  trespass  lies  only  in  those  eases  where  the  pro- 
cess is  void  or  vacated,  set  aside  or  superseded,  as  illegally, 
unduly,  or  irregularly  sued  out;  neither  of  which  was  the  fact 
in  the  present  case;  the  writ  was  issued  in  the  usual  form, 
and  with  usual  regularity.    The  case  of  Shaw  v.  Beed^  16  Mass. 
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450,  confirms  the  same  i^rinciple  and  establishes  another  point, 
\iz. :  That  trespass  did  not  lie  in  the  case,  for  the  writ  being 
good  at  the  time,  the  arrest  was  not  tortious.  In  the  present 
case  the  writ  was  good  at  the  time,  as  to  form  and  regularity;  for 
the  conclusion  to  abandon  the  prosecution  of  the  suit,  and 
suppress  the  writ,  was  not  formed  until  after  the  defendant 
had  found  his  experiment  was  wholly  unsuccessful. 

As  to  the  objection  to  the  defense,  on  the  ground  of  the  non- 
return of  the  writ,  we  think  it  is  not  sustained.  If  this  ac- 
tion had  been  commenced  against  the  officer,  it  being  a  case  of 
mesne  process,  the  objection  might  and  probably  would  have 
been  considered  a  fatal  one;  but  we  do  not  know  of  any  cases 
deciding  that  the  party  is  bound  to  show  a  return  of  the  process 
which  he  has  sued  out  and  placed  in  the  hands  of  an  officer 
for  service.  The  case  of  Mddleton  v.  Price^  2  Stra.  1184,  and 
1  Wils.  17,  is  decided  on  this  distinction;  so  a  sheriffs  bailiff 
seed  not  show  the  return  of  a  writ,  because  it  is  not  in  his 
power.  None  but  officers  are  bound  to  show  this;  it  is  a  part 
of  their  official  duty;  but  no  such  duty  is  devolved  on  the 
party.  The  suppression  of  the  writ  in  the  present  case,  there- 
fore, does  not  alter  the  principle;  it  was  a  part  of  the  plan 
adopted  to  impose  on  the  plaintiff  and  extort  confessions  from 
her,  and  is  strong  evidence,  with  other  facts,  to  prove  the 
groundlessness  of  the  defendant's  action,  and  the  malicious 
motives  with  which  he  pursued  it,  as  far  as  it  was  pursued; 
but  does  not  constitute  him  a  trespasser  in  causing  the  ar- 
rest and  imprisonment  by  means  of  that  process.  On  legal 
pxinciplee,  we  are  of  opinion  that  the  instructions  were  not 
correct;  we  accordingly  sustain  the  exception. 

The  verdict  below  is  set  aside,  and  there  must  be  a  new 
trial  in  this  court. 


In  WiUiamB  v.  HtnOer^  14  Am.  Dee.  597,  and  the  note  thereto,  599,  the 
in  which  an  aetion  for  nuJicioaB  proeeoution  lies  are  reviewed  and  ez* 
amined  at  length;  and  the  condnaion  there  arrived  at  ia,  that  i(  in  the  proee- 
catian  of  a  civil  rait,  a  plaintiff  malicionaly  and  without  probable  canae,  aeizes 
the  body  of  the  defendant,  he  will  be  liable  to  an  action  for  maliuona  proee- 
cntion.  See  the  aathoritiea  in  this  aeriee,  there  cited.  In  the  note  to  Bi$sdl 
▼.  Odd,  19  Am.  Dec.  485,  what  oonatitatea  an  arrest,  and  who  are  liable 
thmior,  provided  the  aame  is  illegal,  ia  considered  at  length. 
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[6  OSBBMLBAV,  iST.l 

IteruBiB  For  Sbvebablb  from  Frkkhold.— Where  the  agent  of  the 

of  a  mill  inserts  therein  millstones  and  mill-irons  of  his  own,  tiKej  bo- 
come  part  of  snch  mill-owner's  freehold,  and  can  not  be  lawfully  •eTered 
by  the  agent;  nor  can  the  creditors  of  the  latter  seize  them  for  his  debl^ 
even  after  the  deetmction  of  the  mil] 

Tbe8PA88  quare  clausumfregiiior  entering  the  plaintiff's  landB, 
and  taking  and  canying  awaj  his  millstones  and  mill-irons. 
At  the  trial,  it  appeared  that  the  plaintiff  had,  some  twenty 
years  before,  purchased  the  farm  in  question  for  the  avowed 
purpose  of  affording  a  home  and  livelihood  for  his  brotlier 
Robert,  who  was  in  embarrassed  circumstaoces.  Bobert  en- 
tered on  the  land  and  ever  after  occupied  it»  treating  it  as  his 
own.  At  the  time  of  the  purchase,  there  was  a  grist-mill  stand* 
ing  on  the  premises,  which  was  afterwards  burnt.  Bobert^  with 
the  assistance  of  his  neighbors,  rebuilt  the  mill,  and  inserted 
into  it  the  millstones  and  mill-irons  in  question,  which  had  be- 
longed to  a  mill  of  his  own.  He  occupied  this  new  mill  for  ten 
or  fourteen  jears,  taking  the  profits  to  his  own  use,  until  it  was 
swept  away  by  a  freshet.  He  then  took  the  millstones  and  mill- 
ii'ons  out  of  the  river,  and  deposited  them  at  the  side  of  the 
highway,  on  the  farm,  where  he  offered  them  for  sale  and  dis- 
posed of  a  part  of  them.  While  they  lay  here,  the  defendants, 
who  were  judgment-creditors  of  Bobert,  caused  them  to  be 
seized  and  sold  to  satisfy  their  execution.  In  all  these  transac- 
tions, Bobert  acted  under  a  contract  with  the  plaintiff,  as  his 
agent;  and  there  was  no  evidence  tending  to  show  any  fraud  on 
the  part  of  the  plaintiff,  or  to  create  a  doubt  but  that  liis  mo- 
tive was  solely  to  aid  his  brother.  Upon  this  evidence  the 
judge  charged  the  jury  that  the  mill,  when  rebuilt,  became  the 
plaintiff's  property,  and  being  so  in  its  entire  state,  the  parts  of 
it,  after  it  was  broken,  still  remained  his  property.  The  juiy 
returned  a  verdict  for  the  plaintiff,  which  was  taken  subject  to 
the  opinion  of  the  court  upon  the  correctness  of  the  instruc- 
tions. 

Feasenden^  for  the  plaintiff,  cited  Mtoes  v.  Jfaio,  3  East,  88; 
3  Dane's  Abr.  145;  lAffard'a  case,  11  Co.  46;  PenUm  v.  Eobart, 
2  East,  88;  Farrar  v.  Stackpole,  ante,  p.  154  [19  Am.  Dec.  201]; 
Goddard  v.  Chase,  7 Mass. 432;  Union  Bankr.  Emerson^  16 Id.  169. 

Emerxf  db  Virgin,  for  the  defendants,  contended  that  the  sever- 
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aoce  of  the  stones  and  irons  was  not  temporary,  but  final. 
That  the  debtor  had  taken  them  away  and  treated  them  as  his 
own.  That  the  articles  not  belonging  to  the  soil  might  be  seized 
by  crecliU>r8.  Simpson  v.  j5ar/op,Wille8, 516;  9  Dane's  Abr.  273; 
Bicker  t.  KeUy,  1  Greenl.  117  [10  Am.  Dec.  38];  Pyne  v.  Dorr, 
1  T.  B.  65;  Van  Ness  v.  Packard,  2  Pet.  143. 

By  Coorty  Millkn,  0.  J.    In  this  case,  it  appears  by  the 
contract  referred  to  in  the  report,  that  Bobert  Goddard,  in  the 
purchase  of  the  farm,  and  in  the  possession  and  superintendence 
of  it,  acted  as  the  agent  of  the  plaintiiF,  and  the  case  shows 
that  his  object  in  the  purchase  of  the  farm  was  to  assist  his 
brother  Bobert,  by  permitting  him  to  occupy  the  same  and  have 
the  profits  as  long  as  he  lived.    As  the  mill  on  the  premises 
essentially  added  to  those    profits,   when   it    was   burnt,  it 
was  for  the  interest  of  Bobert,  when  the  new  mill  was  erected, 
that  it  should  be  made  capable  of  operation;  and  he  therefore 
took  his  own  millstones  and  mill-irons  from   Bethel,  which 
were  then  useless,  and  placed  them  in  the  new  mill,  where  they 
remained  until  the  mill  wa?  carried  away  by  a  freshet,  when 
they  were  taken  out;  after  which  they  were  attached.    To  carry 
the  designs  of  the  plaintiff  into  execution,  the  above  measure 
was  necessary,  or  at  least  expedient,  and  for  the  immediate  use 
and  advantage  of  Bobert,     As  agent  of  the  plaintiff,  he  must 
he  qonsidered  as  having  annexed  the  millstones  and  mill-irons 
to  the  estate  of  the  plaintiff,  whereby  they  became  a  part  of  the 
freehold,  and  of  course  Bobert  had  no  right  to  disannex  them; 
and  though  he  removed  them  into  the  road  after  the  destruction 
of  the  mill,  that  act  did  not  change  the  property;  they,  as  well 
as  the  mill  at  the  time  it  was  swept  away,  were  the  property  of 
the  plaintiff.     In  our  opinion;  the  instruction  of  the  judge  was 
correct.    Besides,  the  plaintiff,  by  bringing  this  action,  has 
ratified  the  acts  of  Bobert  in  rebuilding  the  mill,  after  the  for- 
mer one  was  consumed;  and  in  putting  the  same  into  operation 
by  the  means  and  in  the  manner  before  mentioned. 

And  it  would  seem  that  we  should  arrive  at  the  same  result, 
if  Robert  had  no  permission,  express  or  implied,  to  place  the 
millstones  and  mill-irons  in  the  plaintiff's  mill;  for  if  a  man,  of 
his  own  accord,  and  without  any  authority,  builds  on  another's 
land,  the  building  becomes  his  property,  as  being  attached  to 
his  freehold.  The  exceptions  to  this  principle  are  found  in  the 
case  of  erections  by  lessees  for  the  purposes  of  trade.  The  case 
at  bar,  however,  presents  no  facts  which  appear  to  bring  it  with- 
iu  ibe  range  of  the  principle  above  mentioned.     The  sole  object 

Ax.  Dsa  Vol.  XX— iU 


322  OsaooD  v.  Howard.  piaine, 

of  Bobert  was  to  continue  the  fanu  and  means  of  income  in  the 
same  situation  as  when  he  entered  into  possession  of  it»  and 
without  any  intention  of  removing  any  additions  he  had  made, 
expecting,  as  he  did,  to  continue  the  occupation  of  the  farm, 
and  enjoyment  of  its  profits  in  all  respects,  during  his  life. 
There  must  be  judgment  on  the  verdict. 


In  Cross  v.  Marston,  17  Vt.  640,  the  principal  caae  is  cited  and  diitin- 
gnished  from  that  case  by  the  fact  that  there  the  person  who  ereoted  the  fix- 
tures was  not  the  plaintifi^  nor  his  a^^ent. 

Fixtures,  What  Abe. — For  a  fall  discussion  of  this  qnesiioD,  see  note  to 
Oray  v.  Holds/Up,  17  Am.  Dec.  686;  also,  notes  to  BwU  w,  MmUampkg^  14 
Id.  903,  and  Holmes  ▼.  Tremper,  11  Id.  241. 


Osgood  v.  Howabd.  ' 

[6  QBBur&auv,  453.] 

BuniDnroe  Esxoted  bt  One  Pxbson  on  Land  ov  Abotheb*  with  the  hfe> 
ter*s  express  consent,  are  the  property-  of  the  former;  and  he^  or  tfauas 
claiming  onder  him,  may  maintain  trover  for  them  against  the  ownsr  of 
the  land. 

Tboyee  for  a  dwelling-house,  bam,  and  shop,  tried  apon  the 
general  issue.  At  the  trial,  it  was  admitted  that  the  defendant, 
Joseph  Howard,  was  the  owner  of  the  land  on  which  the  build- 
ings were  ereoted;  and  it  was  proved  that  his  son  Henty,  whom 
he  permitted  to  occupy  the  land,  had  erected  the  buildings  with 
the  consent  of  the  defendant.  Henry  died,  and  the  buildings 
were  sold  by  his  administrator  to  the  plaintiff.  The  defendant 
contended  that  the  action  would  not  lie;  but  the  court  ruled 
otherwise,  and  committed  the  cause  to  the  jury  upon  the  ques- 
tions of  property  in  the  plaintiff,  and  a  conversion  by  the  de- 
fendant, both  of  which  they  found  for  the  plaintiff. 

Emery ^  for  the  defendant,  contended  that  the  dwelling-house 
was  annexed  to  the  freehold:  Elwear.  Maw^  8  East,  88.  Things 
annexed  to  it  go  to  the  heir  and  not  to  the  executor:  2  Oom.  Dig. 
180, 181;  and,  afortiori^  the  house  itself.  No  title,  therefore, 
passed  to  the  plaintiff;  nor  can  this  species  of  property  be  sued 
for  in  this  form  of  action. 

Fessenden,  for  the  plaintiff,  cited  Elioes  t.  Jfata,  8  East,  38; 
LawUm  t.  LawUm,  8  Atk.  18;  FiiMherbert  v.  Shaw,  1  H.  Bl.  259; 
Bull.  N.  P.  94;  PenUm  v.  Bobart,  2  East,  88;  Ihylor  v.  Jhum- 
Bend,  8  Mass.  411  [6  Am.  Dec.  107];  Washburn  v.  Sproal,  16  Id. 
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U\>;  WeUa  v.  Banister,  4  Id.  574;  Bicker  v.  Kelly,  1  Greenl.  117 
1 10  Am.  Dec.  88];  3  Dane's  Abr.  199;  Jbbey  v.  Webster,  3  Johns. 
461. 

Bj  Court,  Mellsn,  0.  J.  The  question  in  this  case  seems  to 
be  a  new  one;  or,  in  other  words,  the  decision  of  it  requires 
the  application  of  certain  well-settled  principles  to  certain  facts, 
where  the  application  of  them  appears  to  be  considered  as  a 
norelty.  The  facts  before  us  are  few  and  simple;  and  we  wish . 
to  be  understood  as  not  extending  our  decision  beyond  those 
facts  as  they  have  been  found  by  the  jury.  Gases  whose  gen- 
eral character  might  resemble  the  present  may  easily  be  imag- 
ined to  inTolve  several  interesting  and  intricate  inquiries,  the 
Bolution  of  which  might  be  attended  with  many  difficulties. 
But  the  finding  of  the  jury  has  excluded  them  all  from  the  case 
under  consideration.  The  buildings,  whose  value  is  demanded 
in  this  action  of  trover,  were  the  absolute  property  of  Henry 
Howard,  the  deceased,  at  the  time  of  his  death.  The  land  on 
which  they  were  erected  was  then,  and  continues  to  be,  the 
property  of  the  defendant.  They  were  erected  on  the  land  by 
his  express  consent.  The  buildings  have  been  fairly  purchased 
by  the  plaintiff,  and  they  are  his  absolute  property;  and  the  de- 
fendant has  converted  them  to  his  own  use.  Now  the  question 
is,  why  should  not  this  action  be  maintained  ? 

Almost  all  the  cases  which  have  been  cited  on  both  sides,  are 
those  between  lessor  and  lessee,  or  heir  and  executor;  and  they 
were  decided  upon  principles  of  policy,  or  the  mere  nature  of 
the  property  in  question,  independently  of  any  express  con- 
tract in  relation  to  the  subject;  the  former,  according  to  those 
usages  between  landlord  and  tenant,  which  were  established 
and  respected  for  the  benefit  of  trade,  and,  in  some  instances, 
of  husbandry;  and  the  latter,  accordingly  as  the  subject  in 
question  partook  most  of  the  realty  or  personalty,  whetiber  at- 
taehed  or  not  to  the  freehold.  We  apprehend  that  such  cases 
can  not  be  of  much  use  in  the  determination  of  the  case  at  bar; 
for  in  thisy  the  express  agreement  between  the  defendant  and 
his  son,  as  to  the  erection  of  the  buildings  converted  by  the 
defendant,  jdaces  the  subject  on  other  grounds,  and  at  once 
settles  the  respective  rights  of  the  owner  of  the  land  and  the 
owner  of  the  buildings.  It  is  not  denied  that  if  one  erects  a 
building  on  the  land  of  another  wrongfully,  the  building  im- 
mediately becomes  attached  to  the  freehold,  and  the  property 
of  the  owner  of  the  land;  but  the  case  is  different  in  respect  to 
erections  which  are  sanctioned  by  the  relation  between  landlord 
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and  tenant;  and  for  reasons  still  stronger,  when  buildings  are 
erected  by  one  man  on  the  land  of  another,  under  his  express 
license  and  agreement,  as  was  the  fact  in  the  instance  before  us. 
The  case  of  Wells  v.  Banister, 4t  Mass.  614,  seems  directlj  in  point. 
There  tbe  facta  were,  that  a  son  built  a  dwelling-house  on  his 
father's  land,  and  bj  his  express  permission.  The  court,  then 
consisting  of  Parsons,  0.  J.,  and  Sewell  and  Parker,  justioes, 
in  giving  the  opinion,  say:  **  The  property  of  the  house  is  per- 
sonal property  of  the  son,  he  haying  no  estate  in  the  land." 
We  understand  that  among  the  profession  this  is  the  piinciple 
recognized  and  acted  upon  in  practice;  that  such  property  is 
considered  personal,  and  is  accordingly  always  sold  on  execu- 
tion in  the  same  manner  as  all  other  personal  estate  is  sold  at 
auction. 

Should  we  decide  this  cause  in  opposition  to  the  aboTe-men- 
tioned  principle  and  practice  we  should  open  a  door  to  innumer- 
able  frauds,  which  might  be  effectually  committed  with  impu- 
nity. A  person  might  erect  expensive  buildings  on  the  land  of 
a  friend  in  whom  he  could  confide,  by  his  express  permission; 
and  thus  in  case  of  failure  in  business,  perhaps  a  contem- 
plated or  intended  failure,  he  would  enjoy  a  home  and  ample 
accommodations  at  the  expense  of  his  defrauded  creditors;  for 
if  the  buildings  became  the  property  of  the  owner  of  the  land, 
then  his  creditors  could  not  seize  them  on  execution,  and  the 
friend  could  not  be  adjudged  the  trustee  of  the  builder,  in  con- 
sequence of  their  standing  on  his  land,  because  the  houses  are 
neither  goods,  effects,  nor  credits  of  the  builder.  We  do  not  per- 
ceive any  reason  why  there  should  not  be. 

Judgment  on  the  verdict. 


State  v.  Smith. 

[6  OxnxLBAV.  482.] 

BiOHT  or  FATHxa  to  Custodt  of  Child.— The  ri^^t  of  a  father  to  the  oot- 
tody  of  his  infant  child  is  not  unlimited  or  inalienable,  hot  oontiBiMi 
only  so  long  as  it  is  properly  exercised;  and  where  a  hnshand  stipolated 
with  his  wife  that  in  case  of  their  separation  she  should  retain  the  costody 
of  their  children,  the  court  will,  in  the  exerdae  of  a  ■omid  diaoretioii, 
award  such  custody  to  her,  after  a  separation  caused  by  his  miaoondaot 

The  opinion  states  the  case. 
Fessenden,  for  the  petitioner. 
Emery,  for  the  respondent. 
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Bj  Court,  Pabbbb,  J.    Previous  to  the  last  term,  a  writ  of 
habeas  corpus  was  granted  by  one  of  the  justices  of  this  court, 
directed  to  the  defendant,  requiring  him  to  bring  up  the  bodies 
of  Emeline  Maria  Hall,  Solomon  Smith  Hall,  and  Aaron  Oliver 
Hall,  minors,  under  the  age  of  fourteen  years,  and  children  of 
Jonathan  Hall,  the  petitioner,  alleged  to  be  wrongfully  re- 
strained of  their  liberty  by  the  defendant,  and  by  him  held  in 
duress,  against  their  will  and  the  will  of  their  father.    The  writ 
was  returned  at  the  last  term,  holden  in  this  county,  and  the 
children  were  produced  in  court  to  await  its  decision.   From  the 
return,  it  appears  that  the  petitioner  married  the  defendant's 
daughter,  and  that  the  children  described  in  the  writ  are  the 
issue  of  that  marriage;  that  the  eldest  is  between  ten  and  eleven, 
and  the  youngest  between  four  and  five  years  of  age;  that  some 
time  in  the  preceding  February  the  petitioner  brought  the  eldest 
child  to  the  defendant's  dwelling-house,  and  left  her  there,  and 
that  in  the  afternoon  of  the  same  day  the  petitioner's  wife  came, 
bringing  with  her  the  two  other  children  named  in  the  writ,  and 
that  she,  with  her  three  children,  have  continued  to  live  and 
dwell  in  the  defendant's  family  ever  since,  without  any  force  or 
restraint  on  his  part  against  them,  the  children  being  under  the 
management  and  direction  of  their  mother.    It  further  appears 
that  by  certain  articles  of  agreement,  under  seal,  entered  into  by 
the  said  petitioner  and  defendant,  the  former,  some  years  since, 
conveyed  a  moiety  of  his  farm  in  trust  for  the  use  and  benefit  of 
his  wife;  that  the  defendant  was  one  of  the  trustees,  and  that 
the  petitioner,  by  said  articles  of  agreement,  stipulated  that  "  if, 
in  consequence  of  any  ill  treatment  by  him,  his  wife  should  be 
rendered  unhappy  and   unwilling  to  cohabit  with  him,  and 
should  make  affidavit  that  she  is  so  treated  by  him  as  that  she 
can  not  live  happily  vnth  him,  then  she  may  live  separately 
from  him  at  her  own  pleasure,  and  shall  be  at  liberty  to  take 
flie  eiiildren  under  her  own  control  and  custody,  and  keep  them 
so  long  as  they,  the  said  petitioner  and  his  wife,  should  live 
ipart;"  that  the  said  petitioner's  vrife  did,  on  the  seventeenth 
of  March  last,  make  affidavit  that  the  ''  ill-treatment  she  had 
continually  received  from  him,  the  said  petitioner,  is  such  that 
she  can  not  live  with  him  in  peace  and  quietness,  and  much 
lees  in  happiness,"  and  that  they  have  ever  since  continued 
to  live  separate  and  apart  from  each  other.     It  further  ap- 
peared in  evidence  that  immediately  previous  to  this  separa- 
tion the  petitioner  had  been  charged  as  the  father  of  an  ille- 
gitimate child,  and  had  settled  for  the  same,  by  note  with 
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sureties;  that  the  other  moiety  of  his  real  estate,  and  all  his  per- 
sonal property,  had  been  conveyed,  by  deed  of  mortgage  and 
bill  of  sale,  to  indemnify  his  sureties,  and  for  the  payment  of 
his  other  debts.  The  children  being  now  in  the  custody  of  the 
mother,  and  in  court  by  her  permission  and  consent,  the  peti- 
tioner seeks  to  reclaim  them  through  the  interposition  of  the 
law,  alleging  his  paramount  right  to  their  custody,  and  that  the 
court  is  not  at  liberty,  in  the  exercise  of  any  discretionary 
power,  to  deny  his  petition.  That  the  father  is  generally  enti- 
tled to  the  custody  of  his  infant  children  is  a  principle  resulting 
from  his  obligation  to  maintain,  protect,  and  educate  them. 
These  are  duties  thrown  upon  him  by  the  law  of  nature,  as  well 
as  of  society,  which  he  is  not  permitted  to  disregard,  and  which 
he  could  not  conveniently  discharge  if  the  objects  of  those 
duties  were  withdrawn  from  his  controL 

This  right  is,  however,  neither  unlimited  nor  unalienable.  It 
continues  no  longer  than  it  is  properly  exercised;  and  whenever 
abused,  or  whenever  the  parent  has  become  unfit,  by  immoral 
or  profligate  habits,  to  have  the  management  and  instruction  of 
children,  courts  of  appropriate  jurisdiction  have  not  hesitated 
to  interfere  to  restrain  the  abuse,  or  remove  the  subject  of  such 
abuse  from  the  custody  of  the  offending  parent:  4  Bro.  Pari. 
Cas.  302;  Amb.  301;  2  Bro.  Ch.  600;  10  Tes.  62;  12  Id.  492; 
Jacob's  Bep.  267.  The  existence  and  origin  of  this  power  was 
elaborately  considered  in  the  late  case  of  Wellesley  v.  The  Duke 
of  Beaufort,  2  Buss.  1,  wherein  Lord  Eldon  is  reported  to  have 
said  that  **  what  he  was  called  upon  to  do  (to  deprive  the  father 
of  the  custody  of  his  children)  was  a  strong  measure;  that  the 
interposition  of  the  court  stood  upon  principles  which  it  ought 
not  to  put  into  operation  without  keeping  in  view  all  the  feel- 
ings of  a  parent's  heart,  and  all  the  principles  of  the  common 
law  with  respect  to  parents'  rights."  In  that  case  the  mother 
was  dead,  and  there  existed  no  parental  feeling  adverse  to  those 
of  the  father.  He  was  not  seeking  to  withdraw  his  children 
from  the  society  of  their  mother,  but  from  the  custody  of  rela- 
tives more  remote,  and  yet  his  application  was  denied  by  the 
chancellor,  and  the  decision  was  confirmed,  on  appeal,  by  the 
house  of  lords. 

These  authorities  are  not  cited  as  precedents  for  a  common 
law  court,  but  they  do  establish  the  fact  that  the  right  io  con- 
trol parental  authority  has  been  claimed  and  exercised  by  the 
appropriate  court  in  England  for  more  than  a  century.  The 
principle  of  depriving  the  father  or  the  mother  of  the  guardian- 
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ship  of  their  children,  on  the  groond  of  notorious  misconduct, 
18  also  distinctly  recognized  in  the  civil  code  of  France,  art. 
889,  444;  and  in  cases  of  separation  between  husband  and  wife, 
the  father^s  right  to  the  children  is  altogether  rejected,  and 
the  courts  iotrost  the  children  to  him,  or  to  the  mother,  or  to  a 
third  person,  as  the  interests  of  the  child  render  expedient: 
Pail.  134,  note  e. 

So  the  father,  under  our  statute,  may  waive  his  parental 
rights,  and  transfer  his  power  over,  and  assign  the  services  of 
his  minor  children  to  another,  without  their  consent,  until  they 
arrive  at  the  age  of  fourteen;  and  it  has  been  holden  by  the 
supreme  court  of  Massachusetts,  in  an  opinion  delivered  by  the 
late  learned  chief  justice,  that  at  common  law  he  may  even 
transfer  this  power  for  a  longer  period,  limited  only  by  the 
child's  minority  and  the  father's  life,  and  that  notwithstanding 
the  statute,  all  contracts  of  service,  legal  at  the  common  law, 
still  remain  so:  Day  v.  Everett,  7  Mass.  145,  cited  by  defend- 
ant's counsel.  The  soundness  of  this  doctrine,  to  the  extent  in 
which  it  is  laid  down  in  the  case  just  cited,  has  been  questioned 
by  Mr.  Justice  Story  in  Vniied  Btaies  v.  Bainbridge,  1  Mas.  78, 
85;  and  in  another  court  of  high  authority  it  has  been  de- 
cided that  the  statute  must  be  considered  as  controlling  the 
common  law:  Ex  parte  McDowle,  8  Johns.  328.  Be  that  as  it 
may,  there  can  be  no  doubt  but  under  our  statute  a  father  may 
transfer  his  right  to  the  custody  of  his  children  until  they  arrive 
at  the  age  of  fourteen  without  their  consent.  The  subjects  of 
this  process  are  all  under  that  age. 

From  the  articles  of  agreement  recited  in  the  return,  and  which 
are  not  controverted,  it  appears  that  the  petitioner  did  consent 
that,  upon  a  certain  contingency,  his  wife  should  be  at  liberty  to 
take  the  children  under  her  own  control  and  custody,  and  keep 
them  so  long  as  the  parents  continued  to  live  apart  from  each 
other;  and  that  this  contingency  has  happened,  manifestly 
through  the  misconduct  and  fault  of  the  petitioner.  For  it 
could  not  be  expected  that  his  wife  would  **  live  happily  with 
him,"  or  that  his  conduct  would  fail  "  to  render  her  situation 
unhappy,"  whenever  it  should  come  to  her  knowledge.  She, 
therefore,  seprated  from  him,  as  she  was  justified  in  doing,  as 
well  by  law  as  his  own  agreement,  and  taking  the  children  with 
her,  returned  to  her  father's,  to  whom  the  petitioner  had  con- 
veyed property  in  trust  for  her  use  and  support. 

Upon  this  evidence  the  decision  of  the  cause  might,  perhaps, 
be  placed  on  the  voluntary  transfer,  by  the  father,  of  all  his  au« 
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thority  over  tbeae  ohildren  to  the  wife,  and  ihat  hsTing  so  IraDS- 
ferred  bis  power  and  waived  his  parental  rights  he  ought  not  to 
be  permitted  now  to  reclaim  them  against  her. 

But  there  is  another  view  of  this  case  which  seems  to  be  sup- 
ported bj  high  and  unquestionable  authority.  The  object  of 
the  writ  of  habeas  corpus  is  to  remove  illegal  or  improper  re- 
straint, and  when  that  is  done,  the  power  of  the  court  in  the 
premises  is  completely  exhausted.  From  the  preamble  to  the 
act  directing  this  process,  as  well  as  the  act  itself,  it  is  manifest 
that  its  object  was  merely  to  afford  relief  from  every  wrongful 
imprisonment  or  unlawful  restraint  of  personal  liberty.  The 
fifth  section  provides  that  if  it  shall  appear  that  the  imprison- 
ment or  restraint  is  without  due  order  of  law  or  sufficient  cause, 
the  person  imprisoned  or  restrained  **  shall  be  discharged  from 
such  commitment  or  restraint.''  Now,  the  restraint  in  this  case 
is  nothing  more  than  of  the  parental  character,  exercised  by  the 
mother  for  the  benefit  of  her  children,  and  such  as  the  law  per- 
mits or  even  enjoins  to  be  exercised  by  all  who  are  clothed  with 
parental  authority.  It  does  not  appear  that  the  children  are 
dissatisfied  with  remaining  with  the  mother,  or  that  they  have 
expressed  any  wish  to  be  returned  to  the  care  of  their  father. 
Two  of  them  are  not  of  such  age  as  to  render  it  expedient  to 
consult  their  wishes.  Neither  does  it  appear  that  the  mother  is 
less  capable  or  disposed  than  the  father,  properly  to  govern 
and  instruct  them;  or  that  they  would  be  better  supported  under 
his  control  than  in  their  present  situation.  He,  however,  claims 
to  have  the  custody  and  care  of  them  as  of  right,  and  calls  apon 
the  court  to  enforce  this  right. 

In  Bex  V.  Delaval,  3  Burr.  1434,  Lord  Mansfield  said:  "  In 
writs  of  habeas  corpus,  directed  to  private  persons  to  bring  up 
infants,  the  court  is  bound,  ex  dekUo  jusHtiw,  to  set  the  infant 
free  from  an  improper  restraint;  but  they  are  not  bound  to  de- 
liver them  over  to  anybody.  This  must  be  left  to  their  discre- 
tion, according  to  the  circumstances  that  shall  appear  before 
them.''  In  Bex  v.  Smilh,  2  Stra.  982,  a  boy  under  four- 
teen was  brought  up  on  habeas  corpus,  sued  out  by  his  father 
to  obtain  possession  of  him  from  his  aunt;  but  the  court  merely 
left  the  boy  at  liberty  to  go  where  he  pleased;  and  he  chose  to 
stay  with  his  aunt.  In  ComnumweaUh  v.  Addicks  et  ux.,  6  Binn. 
520,  the  father  claimed  the  custody  of  his  two  children,  one  ten 
and  the  other  seven  years  of  age.  They  were  brought  np  on 
habeas  corpus  by  the  mother,  where  it  appeared  that  she  had 
been  guilty  of  adultery,  that  the  father  had  been  divorced  imv^ 
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Ler  a  vinculo  for  that  cause,  that  she  had  married  the  adulterer, 
in  TiobttioQ  of  law,  and  was  then  liviug  with  him.  Chief  Jus- 
tice Tilghman,  in  delivering  the  opinion  of  the  court,  observed: 
*'We  have  considered  the  law,  and  are  of  opinion  that,  al- 
though we  are  bound  to  free  the  person  from  all  illegal  restraints, 
we  are  not  bound  to  decide  who  is  entitled  to  the  guardianship, 
or  to  deliver  infants  to  the  custody  of  any  particular  person; 
but  we  may,  in  our  discretion,  do  so,  if  we  think  that  under  the 
ciicamstances  of  the  case  it  ought  to  be  done."  The  court, 
however,  refused  the  application,  and  permitted  the  children  to 
remain  with  the  mother. 

In  the  case  of  M.  E,  Waldron,  13  Johns.  418,  the  minor  was 
residing  in  the  family  of  her  maternal  grandfather,  her  mother 
being  dead.  The  case  came  before  the  court  on  habeas  corpus 
to  the  grandfather,  sued  out  upon  the  application  of  the  father, 
who  claimed  the  custody  of  his  daughter.  Ohief  Justice  Thomp- 
son, in  delivering  the  opinion  of  the  court,  refeiTed  with  appro- 
bation to  the  principles  laid  down  in  Rex  v.  Delaval,  and 
added:  ''  In  the  present  case  the  child  can  not  be  considered 
under  any  improper  restraint.  The  case  of  Commonwealth  v. 
Addicks^  is  very  mnch  in  point,  and  a  strong  corroboration  of 
the  principle  that  it  is  a  matter  resting  in  the  sound  discretion 
of  the  court,  and  not  matter  of  right,  which  the  father  can 
claim  at  the  hands  of  the  court."  The  application  of  the  father 
was  denied,  and  the  minor  permitted  to  remain  in  the  family  of 
the  grandfather.  The  last  authority  to  which  I  shall  refer,  is 
Uniicd  Stales  v.  Oreen,  3  Mas.  482.  In  that  case  a  writ  of 
habeas  corpus  had  been  issued  upon  the  petition  of  Putnam,  a 
citizen  of  New  York,  against  Green,  a  citizen  of  Bhode  Island, 
to  bring  up  the  body  of  Eliza  A.  Putnam,  an  infant  daughter 
of  the  petitioner,  about  ten  years  old,  alleged  to  be  wrongfully 
detained  in  the  custody  of  the  defendant,  who  was  her  grand- 
father. In  pronouncing  the  opinion  of  the  court.  Story,  J., 
said:  "As  to  the  question  of  the  right  of  the  father  to  have  the 
costody  of  his  infant  child,  in  a  general  sense,  it  is  true.  But 
this  is  not  on  account  of  any  absolute  right  of  the  father,  but 
for  the  benefit  of  the  infant,  the  law  presuming  it  to  be  for  its 
interest  to  be  under  the  nurture  and  care  of  its  natural  protec- 
tor, both  for  maintenance  and  education.  When,  therefore, 
the  court  is  asked  to  lend  its  aid  to  put  the  infant  into  the 
custody  of  the  father,  and  to  withdraw  him  from  other  persons, 
it  will  look  into  all  the  circumstances,  and  ascertain  whether  it 
will  be  for  the  real,  permanent  interest  of  the  infant;  and  if  the 
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infant  be  of  sufficient  discretion,  it  will  also  consult  its  per- 
sonal wishes.  It  will  free  it  from  all  undue  restraint,  and 
endeavor,  as  far  as  possible,  to  administer  a  conscientioas,  par- 
ental duty  with  reference  to  its  welfare.  It  is  an  entire  mistake 
to  suppose  that  the  court  is  at  all  events  bound  to  deliver  over 
the  infant  to  his  father,  or  that  the  latter  has  an  absolute  Tested 
right  in  the  custody.'' 

From  an  examination  of  these  authorities,  I  consider  the  law 
well  settled,  that  it  is  in  the  sound  discretion  of  the  court  to 
alter  the  custody  of  these  minor  children  or  not,  and  that  the 
father  can  not  claim  them  as  a  matter  of  right.  In  the  exer- 
cise of  that  discretion,  under  which  lam  presumed  to  act  in 
this  case,  I  can  not  forget  that  the  eldest  of  these  children  is  a 
daughter,  requiring  peculiarly  the  superintendence  of  a  mother; 
that  the  others,  although  males,  being  of  tender  ages,  may  proba- 
bly be  as  well  governed  and  instructed  by  her,  as  by  the  father, 
especially  as  it  is  in  evidence,  from  the  petitioner's  witnesses, 
that  she  is  a  ''smart,  industrious  woman,  and  a  kind,  good 
mother;"  that  the  parental  feelings  of  the  mother  toward  her 
children  are'  naturally  as  strong,  and  generallj  stronger,  than 
those  of  the  father;  that  the  separation  of  the  heads  of  this 
family  has  been  caused  by  the  imprudent  conduct  of  the  peti- 
tioner, and  that  by  his  voluntary  act  he  consented,  in  case  of 
such  separation,  to  relinquish  to  the  mother  the  right  of  cus- 
tody and  control  of  her  children,  and  conveyed  a  moiety  of  his 
real  estate  in  trust  for  her  support,  and  that  the  residue  of  his 
property  is  mortgaged  and  conveyed  to  indemnify  his  sureties, 
and  for  the  payment  of  his  debts.  All  these  considerations 
seem  to  require  that  this  application  should  not  be  granted; 
and  in  this  opinion  my  brethren  unanimously  concur. 


CusTODT  OF  Leoitihatb  Chiu)  ON  HABEAS  CoBPUs.  —  "In  Qxercisiiig 
the  jtuiBdiction  in  habeas  ooipos,  the  following  principles  deduced  from  tlia 
oases  are  of  general  application:  1.  The  court  is  in  no  case  bound  to  deliver 
the  child  into  the  custody  of  any  claimant,  or  of  any  other  person;  but  may 
leave  it  in  such  custody  as  the  welfare  of  the  child  at  the  time  appears  to 
require.  2.  In  controversies  between  parents  for  the  custody  of  their  l^tiiiSate 
children,  the  right  of  the  father  is  held  to  be  paramount  to  that  of  the  mother; 
but  the  welfare  of  the  child,  and  not  the  technical  legal  right,  is  the  criterion 
by  which  to  determine  to  whom  the  custody  of  the  child  shall  be  awarded. 
*  *  *  4.  In  all  cases,  if  the  child  has  arrived  at  the  age  of  discretion,  it 
will  be  permitted  to  elect  in  whose  custody  it  will  remain,  provided  its 
choice,  under  the  circumstances,  does  not,  in  the  opinion  of  the  oonrt^  lead 
to  an  improper  custody:"  Hurd  on  Habeas  Corpus,  b.  2,  c.  9,  sec.  4,  p.  462L 
In  England,  the  first  great  leading  case  upon  this  subject  was  that  of  iSex  v. 
Dtlaval,  3  Burr.  1434;  S.  C,  1  W.  BL  409.    This  case,  which  has  been  gn- 
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eimlly  approred  and  followed  by  the  American  courts,  was  decided  before 
Lord  Mansfield,  in  1763.    In  his  decision)  he  reviewed  the  cases  of  Rex  v. 
Cktrkmm,  Sin.  444;  Bex  v.  Johnson,  Id.  579;  and  Bex  v.  Smith,  Id.  982;  and 
odd  **ba  thoaght  that  what  was  done  by  the  court  in  every  one  of  them  was 
right;  thoQgh  he  did  not  agree  with  the  sayings  that  were  reported  in  the 
books  to  have  been  made  nse  of  in  determining  them."    And  the  rule  onder 
the  writ  of   habeas    oorpos,   was,  in  this  case,   distinctly  laid  down  by 
Lord  Mansfield  to  be:  "The  oonrt  is  bound,  ex  debiio  jiutUicB,  to  set  the  in- 
fants free  from  an  improper  restraint;  but  they  are  not  bound  to  deliver  them 
over  to  anybody,  nor  to  give  them  any  privilege.    This  must  be  left  to  their 
diseretion,  aocwding  to  the  circumstances  that  shall  appear  before  them. 
In  speaking  of  this  case,  Hurd  says:   *'The  English  cases  might  be  left 
here;  for  the  equitable  doctrine  maintained  in  this  case  has  been  commonly 
practiced  in  this  country,  and  may  now  be  considered  as  thoroughly  incor- 
porated in  the  American  conmion  law:"  Hurd  on  Hab.  Corp.  467.    BUstel** 
eoMj  Lofit,  748^  was  decided  in  1774:  "On  a  return  to  an  habeas  corpus, 
issued  at  the  suit  of  the  father  of  the  child.     Cause  was  shown  that  the  de- 
tainer of  the  child  was  at  the  desire  of  herself,  who  was  about  six  years  old, 
sod  with  the  mother  who  lived  separate  from  her  husband.    At  chambers, 
before  Mr.  Justice  Aston,  the  father  insisted  upon  the  child's  being  delivered 
np  to  him,  or  he  would  take  her  by  force.     The  judge,  on  this,  told  him  he 
would  commit  hiuL    It  appeared  that  the  husband  was  beoome  a  bankrupt, 
and  that  the  mother  was  forced  to  separate  from  him  on  account  of  ill  treat- 
ment; and  that  the  child  was  likely  to  receive  an  improper  education  with 
her  lather,  and  was  not  well  used.    Lord  Mansfield:  The  court,  if  the  par- 
ties are  agreed,  will  make  no  determination.     If  the  parties  are  disagreed, 
the  court  will  do  what  shall  appear  best  for  the  child;  fix  on  a  boarding- 
school,  and  the  court  will  have  no  objection.    Let  the  child  in  the  mean 
time  stay,  so  that  the  rule  may  be  made  with  the  concurrence  of  the  family. 
The  natural  right  is  with  the  father;  but  if  the  father  is  a  bankrupt,  if  he 
contributed  nothing  for  the  child  or  family,  and  if  he  be  improper,  for  such 
conduct  as  was  suggested  at  the  judge's  chambers,  the  court  will  not  think  it 
rig^t  that  the  child  should  be  with  him.'* 

But  the  English  judges,  who  succeeded  Lord  Mansfield»  seem  to  have  de- 
parted from  the  just  and  liberal  principles  upon  which  the  two  cases  above 
referred  to  were  decided. 

In  the  case  of  Bex  v.  De  AfanneviUe,  5  East,  221,  the  defendant  had  forci- 
bly taken  the  infant,  eight  months  old,  from  its  mother,  who  had  separated 
from  him  on  account  of  alleged  ill  treatment,  and  who  was  at  the  time  nurs- 
ing the  child.  And  Lord  EUenborough,  C.  J.,  in  delivering  the  opinion  of 
the  court,  said:  "We  draw  no  inferences  to  the  disadvantage  of  the  father. 
But  he  is  the  person  entitled  by  law  to  the  custody  of  his  child.  If  he 
abase  that  li^t  to  the  detriment  of  the  child,  the  court  will  protect  the 
child.  But  there  is  no  pretense  that  the  child  has  been  injured  for  want  of 
nurtue,  or  in  any  other  respect.  Then  he,  having  a  legal  right  to  the  custody 
of  his  child,  and  not  having  abused  that  right,  is  entitled  to  have  it  restored 
to  him."  And  the  court  accordingly  remanded  the  child  to  the  custody  of 
thefsther. 

la  &B  parte  Skinner,  9  J.  K  Moore,  278,  the  infant  was  only  six  years  of 
sge.  The  father  was  in  prison,  and  was  even  there  living  in  adultery  with  a 
women  who  brought  the  child  to  him  every  day.  At  chambers  it  was  agreed 
that  a  third  person  should  have  the  custody  of  the  child,  the  mother  having 
separated  from  the  father  for  his  cruelty  and  brutality  to  her.  Afterwards 
hs  took  away  the  child  by  stratagem  and  frand.    And  in  deciding  the  case, 
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Best,  G.  J.,  said:  "But  it  now  appears  that  the  father  has  remored  the  chiltl, 
and  has  the  custody  of  it  himself;  and  no  authority  has  been  cited  to  shov 
that  this  conrt  has  lurisdiotion  to  take  it  out  of  such  costody,  for  the  par- 
pose  of  delivering  it  to  the  mother."  And  Park,  J.,  ooncarring,  said:  "We 
have  no  power  to  interfere  on  a  motion  of  this  description.'* 

And  in  the  celebrated  case  of  Bex  v.  OrtenhlU^  4  Ad.  &  EIL  624,  the  mother, 
who  had  separated  from  her  hnsband  on  the  ground  of  his  adultery,  had  taken 
their  three  daughters,  aged  respectively,  five  and  a  half,  four  and  a  half,  and 
two  and  a  half  years,  to  her  mother's,  when  he  sued  out  a  writ  of  AoAeu 
corpus  to  produce  them  before  Patteson,  J.,  at  his  house.  Affidavits  showed 
that  he  was  then  living  with  his  mistress  in  London  lodgings,  under  a  feigned 
name.  The  judge  ordered  that  the  children  should  be  delivered  np  to  the 
father.  This  order  was  made  a  rule  of  court,  but  Mrs.  Greenhill  refused  to 
deliver  them  up^  and  a  rule  was  obtained  for  an  attachment  against  her  for 
a  contempt,  when  she  obtained  a  rule  against  him  to  show  cause  why  the 
order  of  Patteson,  J.,  should  not  be  set  aside. 

In  rendering  the  decision  of  the  court.  Lord  Denman,  G.  J.,  said:  "Then 
is,  in  the  first  place,  no  doubt  that  when  a  father  has  the  custody  of  his  chil* 
dren,  he  is  not  to  be  deprived  of  it,  except  under  particular  ciroamstanoes; 
and  those  do  not  occur  in  this  case,  for  although  misconduct  is  imputed  to 
Mr.  Greenhill,  there  is  nothing  proved  against  him  which  has  ever  been  held 
sufficient  ground  for  removing  children  from  their  father.  *  *  *  When 
an  infant  is  brought  before  the  court  by  habeas  corpus,  if  he  be  of  an  ags  to 
exercise  a  choice,  the  court  leaves  him  to  elect  where  he  will  ga  If  he  be 
not  of  that  age,  and  a  want  of  direction  would  only  expose  him  to  dangers  or 
seductions,  the  court  must  make  an  order  for  his  being  placed  in  the  proper 
custody.  The  only  question,  then,  is,  what  is  to  be  considered  the  proper 
custody;  and  that  undoubtedly  is  the  custody  of  the  father.  The  court  has, 
it  is  true,  intimated  that  the  right  of  the  father  would  not  be  actod  upon 
where  the  enforoement  of  it  would  be  attended  with  danger  to  the  child;  as 
where  there  was  an  apprehension  of  cruelty,  or  of  contamination  by  some  ex- 
hibition of  gv  9SS  profligacy.  But  here  it  is  impossible  to  say  that  such  danga 
exists.  Although  there  is  an  illicit  connection  between  Mr.  Greenhill  and 
Mrs.  Graham,  it  is  not  pretended  that  she  is  keeping  the  house  to  which  the 
children  are  to  be  brought^  or  that  there  is  anything  in  the  conduct  of  the 
parties  ko  offensive  to  decency  as  to  render  it  improper  that  the  children 
should  be  left  under  the  control  of  their  father.  And  he  promises  the  ssmi 
conduct  with  fespect  to  them  for  the  future.  *  *  *  I  am  of  opinion  that 
this  rule  must  be  discharged.'*  And  Coleridge,  J.,  said:  A  habeas  oofpos 
proceeds  on  the  fact  of  an  illegal  restraint.  When  the  writ  is  obeyed,  and 
the  party  brought  up  is  capable  of  using  a  discretion,  the  rule  is  simple,  and 
disposes  of  many  cases,  namely,  that  the  individual  who  has  been  under  the 
restraint  is  declared  at  liberty;  and  the  court  will  even  direct  that  the  party 
shall  be  attended  home  by  an  officer,  to  make  the  order  effisctnaL  But  whsfs 
the  person  is  too  young  to  have  a  choice,  we  must  nfer  to  legsl  principles  to 
see  who  is  entitled  to  the  custody,  because  the  law  presumes  that  whero  ths 
legal  custody  is,  no  restraint  exists;  and  whero  the  child  is  in  the  hands  of  a 
third  person,  that  presumption  is  in  favor  of  the  father.**  The  rule  WM 
accordingly  discharged,  and  the  childnn  ordered  into  the  custody  of  their 
father. 

This  decision  was  so  repugnant  to  the  public  sentiment  of  the  tune,  that, 
as  Chancellor  Walworth  stated,  in  Mercein  v.  The  People,  25  Wend.  94: 
"Sergeant  Talfourd,  to  his  overlastino^  honor,  although  he  had  been  the 
counsel  for  the  husband,  immediately  brought  a  bill  into  parliament  to  change 
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the  Uw,  and  to  restore  the  mother  to  her  natural  right  to  be  put  upon  an 
equality  with  her  husband  in  relation  to  the  care  and  custody  of  her  chil- 
dren within  the  age  of  nurture,  and  finally  succeeded  in  carrying  his  bill 
tlirough  both  houses  of  parliament  by  a  large  majority,  though  it  was  once 
defeated  in  the  house  of  lords.*'  During  the  debate  on  this  bill  in  the  house 
of  lords.  Lord  Denman  said:  "Some  alteration,  and  that  of  a  sweeping 
character,  in  the  present  law  on  this  subject,  was  absolutely  necessary  to  the 
dae  administration  of  justice,  and  for  the  prevention  of  the  frightful  injuries 
to  society  which  the  present  system  gave  birth  to.  *  *  *  In  the  case  of 
The  King  v.  OreenhiU,  which  had  been  decided  in  1836,  before  himself  and  the 
rest  of  the  judges  of  the  court  of  king's  bench,  he  believed  that  there  was 
not  one  judge  who  had  not  felt  ashamed  of  the  state  of  the  law,  and  that  it 
was  such  as  to  render  it  odious  in  the  eyes  of  the  country.  The  effect  in 
that  case  was  to  enable  the  father  to  take  his  children  from  his  young  and 
Wamelw  wife,  and  place  them  in  the  charge  of  a  woman  with  whom  he 
then  cohabited:'*  Hans.  Pari  Deb.,  3  series,  voL  49,  p.  493.  The  act  to 
which  reference  is  made  above  is  known  as  the  Talfourd  Act,  2  and  3  Vict, 
c  54,  and  provides  that  the  judges  in  equity  may  make  orders,  on  petition, 
for  the  acoees  of  mothers  to  their  infant  children,  and  if  such  children  be 
vithin  the  age  of  seven  years,  for  delivery  of  them  to  their  custody  until 
attaining  such  ago.  A  similar  law  was  shortly  afterwards  enacted  by  the 
IsgisUtnre  of  New  York:  See  2  R.  S.  N.  Y.  1852,  p.  332. 

When,  in  considering  this  subject,  we  turn  from  England  to  this  country, 
"it  is  gratifying  that  the  American  reports  furnish  no  such  case  as  that  of 
Sez  V.  GreenJiiU^  to  make  the  judges  'ashamed  of  the  law:' "  Html  on  Hab. 
Corp.  474.  From  the  earliest  times  the  courts  of  this  country  approved  and 
followed  the  doctrine  laid  down  by  Lord  Mansfield  in  the  case  of  Bex  v.  i>e- 
iavoL  In  the  celebrated  case  of  Afercein  v.  The  People,  25  Wend.  64,  Chan- 
cellor Walworth,  in  expressing  his  opinion  in  the  court  of  errors,  said:  *'  The 
American  cases  referred  to  showed  it  to  be  the  established  law  of  this  country 
that  the  oourt^  or  officer,  was  authorized  to  exercise  a  discretion,  and  that 
the  father  was  not  entitled  to  demand  a  delivery  of  the  child  to  him  upon 
habeas  corpus  as  an  absolute  right.  That  this  was  also  the  law  of  England  at 
the  time  of  our  separation  from  the  mother  country;  though,  he  said,  the  de- 
ciaoos  of  the  Knglish  courts,  since  that  period,  appeared  to  have  gone  back 
to  the  principles  of  a  semi-barbarous  age,  when  the  wife  Was  the  slave  of  the 
huahand,  because  he  had  the  physical  power  to  control  her,  and  when  the  will 
of  the  strongest  party  constituted  the  rule  of  right."  And  Senator  Paige,  in 
delivering  his  opinion  in  the  same  case,  said:  "  The  interest  of  the  infant  is 
deemed  paramount  to  the  claims  of  both  parents.  This  is  the  predominant 
question  which  is  to  be  considered  by  the  court  or  tribunal  before  whom  the 
in£ant  is  brought.  The  rights  of  the  parents  must  in  all  oases  yield  to  the 
interests  and  welfare  of  the  infant."  In  the  Matter  qf  Waldron,  13  Johns. 
418»  Thompson,  C.  J.,  said:  *' It  is  to  the  benefit  and  welfare  of  the  infant  to 
which  the  attention  of  the  court  ought  principally  to  be  directed."  And 
Stoiy,  J.,  in  United  States  v.  Oreen,  3  Mason,  482,  says:  "As  to  the  question 
of  the  rig^t  of  the  father  to  have  the  custody  of  his  infant  child,  in  a  general 
isose  it  is  true.  But  this  is  not  on  account  of  any  absolute  right  of  the  father, 
bat  for  the  benefit  of  the  infant,  the  law  presuming  it  to  be  for  its  interest  to 
bo  under  the  nurture  and  care  of  his  natural  protector,  both  for  maintenanoe 
and  education.  When,  therefore,  the  court  is  asked  to  lend  its  aid  to  put  the 
infant  into  the  custody tof  the  father,  and  to  withdraw  him  from  other  per^ 
lOQs,  it  wiJl  look  into  all  the  circumstances,  and  ascertain  whether  it  will  be 
{or  the  real,  permanent  interests  of  the  infaut;  aud  if  the  infant  be  of  suffi- 
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cient  discretion,  it  will  also  ocmsnlt  its  persoiud  wishes.  It  will  &ee  it  from 
all  undue  restraint,  and  endeavor,  as  far  as  possible,  to  administer  a  conscien- 
tious parental  duty  with  reference  to  its  welfare.  It  is  an  entire  mistalEa  to 
suppose  the  court  is  at  all  events  bound  to  deliver  over  the  infant  to  his  father, 
or  tiiat  the  latter  has  an  absolute  vested  right  in  the  custody.**  The  princi- 
ples laid  down  and  acted  upon  in  these  cases  are  supported  by  a  long  line  of 
American  authorities:  Matter  qf  WoUaioneer<{ft,  4  Johns.  Gh.  80;  Matter  of 
McDotoeUs,  8  Id.  328;  Ex  parU  Sekumpnt,  6  Rich.  R.  344;  Comrnonwealtk  v. 
Briggs^  16  Pick.  203;  Dumaine  v.  Choymney  10  Allen,  270;  In  Be  (yNeai,  3 
Am.  Law  Bev.  578;  StaU  v.  Painty  4  Humph.  523;  Fotter  v.  Alston^  6  How. 
(Miss.)  406;  StaU  v.  King,  1  Ga.  Dec.  93;  In  Be  Gregg,  5  N.  T.  L^.  Obs.  265; 
Stater,  Stigall,  2  Zabr.  286;  BenneU  v.  BenneU,  2  BeasL  114;  People  t.  WO- 
cox,  22  Barb.  178;  Ellis  v.  Jeseup,  11  Bush.  403;  CommomoeaUh  v.  jyffa&te^ 
ville,  decided  in  the  court  of  general  sessions  of  the  city  and  county  of  Phila- 
delphia in  1840,  and  report  published  in  pamphlet  form. 

All  the  American  cases  agree  that  in  proceedings  under  habeae  eorpme  the 
court  has  power  to  exercise  a  sound  judicial  discretion  in  determining  to 
whom  the  custody  of  the  infant  should  be  awarded.  But  some  of  the  eariier 
cases  followed  the  rule  of  awarding  the  custody  of  the  infsnt  to  the  father, 
unless  he  was  evidently  an  unfit  and  improper  person  to  have  such  ciutody: 
CommonweaUk  v.  Briggs,  16  Pick.  203;  People  v.  CJtegaray,  18  Wend.  637; 
State  V.  Stigall,  2  Zabr.  286.  This  rule  is,  however,  repudiated  by  many  of 
the  later  cases. 

In  CommonweaUh  v.  lyHauteoUU^  Barton,  P.  J.,  in  delivering  the  opinion 
of  the  courts  said:  "  I  repeat  that  if  the  father^s  right  to  the  custody  oonld  be 
forfeited  only  by  immoral  conduct  or  character,  or  by  his  unfitness  to  super- 
intend the  moral  and  intellectual  culture  of  his  child,  there  has  been  nothing 
developed  in  the  present  case  which  could  propj^rly  interpose  to  take  away 
from  him  that  right.  But  I  can  not  believe  that  the  ezoeptions  to  snch  right 
are  circumscribed  within  so  limited  a  circle,  a  belief  which  woold  be  in  the 
face  of  nearly  every  decision  cited  as  well  by  the  relator  as  by  the  other  sidcL 
The  reputation  of  a  father  may  be  stainless  as  crystal;  he  may  not  be  affljotnd 
with  the  slightest  mental,  moral,  or  physical  disquaUfioation  from  anperin- 
tending  the  general  welfare  of  the  inf^t;  the  mother  may  have  separated 
from  him  without  the  shadow  of  a  pretense  of  justification;  and  yet  the  in- 
terests of  the  child  may  imperatively  demand  the  denial  of  the  fiitiier*a  right, 
and  its  continuance  with  the  mother.  •  •  •  The  tender  age  and  preesri- 
ous  state  of  its  health  make  the  vigilance  of  the  mother  indjspensaUe  to  its 
proper  care;  for  not  doubting  that  paternal  anxiety  would  seek  for  and  ob- 
tain the  best  substitute  which  could  be  proonred,  every  tnstinot  of  hnnianity 
unerringly  proclaims  that  no  substitute  can  supply  tiie  place  of  her  whoes 
watchfulness  over  the  sleeping  cradle  op  waking  moments  of  her  oApring  is 
ph>mpted  by  deeper  and  holier  feelings  than  the  most  liberal  allowaaee  of 
nurses'  wages  could  possibly  stimulate.*'  In  this  oase  the  infant»  who  waa  un- 
der two  years  of  age  and  of  a  sickly  constitution,  was  delivered  into  the  cos- 
tody  of  his  mother.  And  in  the  Matter  qf  Oregg,  6  K.  Y.  Leg.  Obe»  265, 
Oakley,  J.,  delivering  the  opinion  of  the  court,  said:  "  The  general  doctrine 
that  tiie  father  has  an  absolute  right  to  the  custody  of  his  child,  if  personally 
unobjectionable,  does  not  seem  to  be  sustained  by  the  law  of  this  state  aa  ex- 
pounded by  its  highest  tribunals.  *  *  *  It  would  seem,  then,  that  the 
real  question  in  these  cases  is  not  what  are  the  rights  of  the  father  or  mother 
to  the  custody  of  tho  child,  or  whether  the  right  of  tiie  one  be  superior  to 
that  of  the  other,  but  what  are  the  rights  of  the  child.  •  •  •  Ths  true 
view  is  that  the  rights  of  the  child  are  alone  to  be  conaidved,  and  those 
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ffi^te  detrly  are  to  be  proteotod  in  the  enjoyment  of  its  personal  liberty,  ac- 
cording to  its  own  choice,  if  aniyed  at  the  age  of  discretion,  and  if  not,  to 
have  its  peiaonal  safety  and  interests  goarded  and  secured  by  the  law,  acting 
tiuon^  the  agency  of  those  who  are  called  upon  to  administer  it." 

The  ligislatare  of  Massachusetts  has  enacted  a  law  providing  that»  in  the 
absence  of  mJsoondnct,  the  rights  of  the  parents  shall  be  equal,  and  that  the 
li^>pinesB  and  welfare  of  the  children  shsll  determine  the  custody  or  posses- 
sioD:  Gen.  Stats,  a  107,  sees.  86,  87.  And  in  New  Jetsey,  the  act  of  March 
20^  1860^  provides  that  where  the  father  and  mother  are  living  separate  with- 
out a  divorce,  the  custody  of  the  children  under  seven  years  of  age  must  be 
givoi  to  the  mother.  And  the  tendency  of  modem  adjudications  as  well  as 
of  modem  legislation  is  to  give  the  custody  of  children  of  tender  years  to  the 
mother,  rather  than  to  the  father,  where  she  is  a  proper  person  to  have  such 
CDstody.  As  to  the  exercise  of  the  discretion  which  it  is  universally  admitted 
that  the  courts  possess  in  awarding  the  custody  of  infants,  it  is  extremely 
difficult  to  formulate  any  general  rules,  since  so  much  must  necessarily  depend 
upon  the  peculiar  circumstances  of  each  case. 

In  the  oase  of  the  Commonwealth  v.  Addieka,  5  Binn.  620,  the  father  of 
two  female  children,  aged  respectively  ten  and  seven  years,  sued  out  a  writ 
of  habeas  eorpuA  to  obtain  the  custody  of  the  children,  who  were  living  with 
his  fonner  wife,  from  whom  he  had  been  divorced  on  the  ground  of  her  adul- 
tery with  the  man  with  whom  she  was  then  living,  and  with  whom  she  had 
ffone  throogh  the  form  of  a  marriage  notwithstanding  the  statute  of  the  state 
which  prohibited  the  marriage  of  a  husband  or  wife  divorced  for  adultery 
during  the  life  of  the  other  spouse.    The  children  were  left  in  the  custody  of 
the  mother.    And  Tilghman,  C.  J.,  in  delivering  the  opinion  of  the  court, 
said:  "The  present  case  is  attended  with  peculiar  and  unfortunate  circum- 
stsnoes.    We  can  not  avoid  expressing  our  disapprobation  of  the  mother's 
conduct,  altbongh  so  far  as  regards  her  treatment  of  the  children,  she  is  in 
BO  iult    They  ftppsar  to  have  been  well  taken  care  of  in  all  respects.    It  is 
to  them  that  oar  anxiety  is  principally  directed;  and  it  appears  to  us  that, 
eoasidflring  their  tender  years,  they  stand  in  need  of  that  kind  of  assistance 
which  can  be  afforded  by  none  so  well  as  a  mother.    It  is  on  their  account, 
thenfors^  that,  exercising  the  discretion  with  which  the  law  has  invested  us, 
we  think  it  best,  at  present,  not  to  take  them  from  her.    At  the  same  time, 
ws  desire  it  to  be  distinctly  understood  that  the  father  is  not  to  be  prevented 
Iran  seeing  them.    If  he  does  not  choose  to  go  to  the  house  of  their  mother, 
she  oo^t  to  send  them  to  him  when  he  desires  it,  taking  it  for  granted  that 
he  will  not  wiih  to  carry  them  abroad,  so  much  as  to  interfere  with  their  edu- 
cation.'*   About  three  years  later  the  same  judge,  in  CommonweaUh  v.  Ad» 
dkkM,  2  Serg.  ft  R.  174,  delivered  these  children  to  their  father,  on  the  ground 
that  the  elder  had  then  arrived  at  an  age  when  there  was  danger  that  her 
norals  might  be  injured  by  bad  example.    On  which  occasion  the  judge  said: 
"These  children  do  not  stand  before  us  in  the  same  situation  as  formerly.** 
Inthecawof  ihe  ComnumweaUh  v.  ^utf,  1  P.  A.  Browne,  143,  both  the  fa- 
thff  sad  the  mother  of  the  infant  were  persons  of  immoral  character,  and  the 
sovrt  rrfosed  to  give  her  to  either,  but  placed  her  in  charge  of  her  sister,  who 
was  a  snitable  person  and  who  oonsented  to  take  her.    In  the  case  of  2>ii- 
mtike  V.  Owipm€f  10  Allen,  270,  the  father  was  sent  to  the  penitentiaiy,  and 
the  mother,  being  in  destitute  ciroumstances,  gave  the  custody  of  the  child, 
a  gill  of  six  years  of  age,  to  the  home  for  destitute  children,  of  which  the  de- 
iaadsttt  wss  the  matron.    The  child  was  given  to  a  good  family,  where  it  was 
v«Q  taken  oaro  of,  and  the  court  refused  to  deliver  it  to  the  parents,  who  ap- 
phsd  lor  its  custody  after  the  father's  release  from  imprisonment. 
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In  the  Matter  qf  0*yeal,  3  Am.  Law  Bev.  578,  a  child  of  fivo  yean 
of  age,  being  left  unprovided  for  by  the  death  of  its  mother,  while  its 
father  was  absent  as  a  sailor  on  a  long  voyage,  was  placed  in  an  asylnm,  and 
was  adopted  by  the  respondent  and  his  wife,  who,  having  no  children  of  their 
own,  were  bringing  it  up  as  their  own  child.  On  the  father's  retam,  about 
four  years  after,  he  sought  his  child,  and  finding  it,  applied  for  its  cnatody; 
but  the  court  decided  to  leave  it  with  its  adopted  parents.  And  Hoar,  J., 
with  whom  ^ve  judges  of  the  supreme  judicial  court  of  Massachusetta  con- 
curred, in  delivering  the  opinion  of  the  court,  said:  '* There  remains  the qnea- 
tion  as  to  the  condition  of  the  child  itself.  In  a  decision  of  the  caae,  it  most 
be  considered  how  tlie  father's  right  is  aflected  by  the  condition  of  the  child. 
Suppose  by  a  pure  misfortune,  as  insanity,  or  being  cast  away  and  being  oom- 
pelled  to  live  among  savages,  a  father  has  left  his  child  destitute  and  depend- 
ent upon  charity,  does  that  give  the  child  the  right  to  form  such  new  rela- 
tions as  to  take  from  the  father  the  right  to  the  custody  of  the  child  ?  Upon 
the  best  reflection,  I  am  satisfied  that  it  does.  When  the  father,  by  mis- 
fortune, is  compelled  to  leave  the  child  utterly  helpless,  the  child  ought  to  be 
considered  as  emancipated  by  the  father.  If  by  misfortune  the  child  has 
made  new  relations  in  life,  so  deep  and  strong  as  to  change  its  whole  natore 
and  character,  the  father  has  no  right  to  reclaim  it." 

Oakley,  J.,  in  discussing  this  subject  in  the  Matter  <if  Ortgj,  5  N.  T.  Leg. 
Obs.  205,  says:  '*  The  discrotion  which  is  thus  to  guide  in  the  decision  of  cases 
like  the  present  is  not  an  unregulated  or  arbitrary  discretion  of  the  judge,  for 
that  has  been  justly  said  to  be  'the  law  of  tyrants;'  but  a  discretion  gov- 
erned, as  far  as  the  nature  of  the  case  will  admits  by  fixed  rules  and  princi- 
ples. It  is  certainly  somewhat  difficult  to  define  tiiose  rules  and  principles 
with  precision;  but  keeping  in  mind  that  the  present  interests  of  the  child  are 
alone  to  be  consulted,  I  think  they  may  be  safely  sought  for  in  oonsidentiaDS 
connected  with  its  age  and  health."  And  in  State  ▼.  StigaU,  2  Zabr.  286,  the 
court  said:  "The  discretion  is  pretty  hrosd,  and,  perhaps,  extending  with  the 
improvements  and  refinements  of  the  age;  yet  it  is  not  arbitrary,  but  based 
on  sound  principles;  yet,  like  all  other  diKsretionaiy  proceedings,  will  take  its 
hue  from  the  officer  exercising  it." 

Okdeb  Awabd^o  Citstodt,  How  fab  Considkbbd  Res.  Adjudioata.— 
"It  is  not  the  object  of  the  proceeding  to  establish  a  permanent  custody,  nor 
has  the  order  anywhere  been  adjudged  res  aifjudieata^  except  for  so  long  as 
the  material  drcumstanoes  existing  at  the  time  of  the  order  remain  un- 
changed:" Hurd  on  Hab.  Corp.  463.  But  in  the  case  of  Mercem  v.  Tfte  Peo- 
ple, 25  Wend.  64,  the  court  of  errors,  reversing  the  supreme  court,  by  a  vote 
of  nineteen  to  three,  decided  that  where  no  new  state  of  facts  between  the 
parties,  in  relation  to  the  child,  had  arisen  subsequently  to  the  prior  adjudi- 
cation, the  matter  should  be  adjudged  res  adjudicaia. 

Choice  of  Infaitt. — "In  cases  of  any  doubt  or  difficulty,  a  praetioe  pre- 
vails both  in  England  and  the  United  States,  of  consulting  the  widies  of  the 
infant,  when  of  sufficient  age  and  discretion,  as  to  its  custody.  And  so  oom- 
nion  is  the  practice  that  it  has  come  to  be  supposed  by  some  that  the  infant 
possesses  a  controlling  right  of  choice.  But  this  is  an  error.  An  infant  has 
no  controlling  legal  right  of  election  as  to  its  custody.  •  •  •  The  wishes 
of  the  child  are  consulted,  not  because  it  has  a  legsl  right  to  demand  it,  bat 
because  it  is  material  for  the  court  to  understsnd  them,  that  it  may  be  the 
better  prepared  to  exercise  its  discretion  wisely.  It  is  not  the  whim  or  ca- 
price of  the  child  which  the  court  respects,  but  its  feelings,  its  attachments, 
its  reasonable  preference,  and  its  probable  contentment.  Consulting  the 
wishes  of  the  infant,  we  may  reasonably  conclude,  is  a  mere  rule  of  procedure 
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founded  upon  the  duty  of  the  ooort  to  exerciM  a  wise  circumBpection,  luid 
not  upon  »ny  legiftl  right  of  the  infant  to  decide  for  himself  and  the  court  the 
qoflatioD  of  eoatody.  Such  being  the  nature  and  groond  of  thia  praotioe,  it 
is  imposaible  to  prescribe  the  precise  weight  which  should  be  given  to  these 
wishes  when  ascertained:  *'  Hurd  on  Hab.  Corp.  628,  629. 

Aox  OF  DiscausTioK. — "The  child  must  have  discretion  to  entitle  its  wishes 
to  be  ooosnlted.  The  law,  in  this  country  at  least,  prescribes  no  age  at  which 
the  child  shall  be  presumed  to  have  discretion  adequate  for  this  purpose.  The 
coort  prefers  to  exercise  its  own  judgment  in  each  case  upon  the  competency 
of  the  child.  It  looks  to  the  capacity,  information,  intelligence,  and  judg- 
ment of  the  child.  It  removes,  as  far  as  possible,  all  improper  influences  by 
which  parties  interested  in  its  custody  may  seek  to  bias  its  choice.  And  if  it 
finds  the  child  able  to  reason  sensibly,  though  as  a  child,  in  regard  to  its  con- 
dition and  its  preferences  and  prospects,  it  will  take  its  wishes  into  consider- 
tiott:**  Hurd  on  Hab.  Corp.  632;  see,  also,  CommoHtoeaUh  v.  HamTMnd,  10 
Pick.  274;  People  v.  Chegaray,  18  Wend.  637;  In  Re  McDowtlU^  8  Johns. 
328;  SiaU  ▼.  ScoU^  10  Foster,  274;  People  v.  PHIow^  1  Sandf.  672;  StaJU  v. 
BkhardMt^  40  K.  H.  276;  PeapU  v.  WUeox^  22  Barb.  179;  0wrti9  v.  Curiis^ 
6  Gray,  637;  CommonweaUh  ▼.  Barmt^^  4  Brewster,  408;  EIXm  ▼•  Jetaup^  11 
Bosh.  408. 


Stevens  v.  Mobse. 

[7  anxHZJur,  86.] 

EuuuTUur,  Whxn  Satisfixd  bt  JuDoiuirr.^Where  the  agent  of  an  execu- 
tion debtor  pays  to  the  sheriff  the  amount  of  the  execution,  with  the  in- 
tention of  keeping  it  alive,  and  is  afterwards  reimbursed  by  such  debtor, 
the  execution  is  satisfied  by  such  payment,  and  a  subsequent  levy  there- 
under is  void,  notwithstanding  a  ratification  by  the  judgment-creditor 
of  the  aheriff  *s  attempt  to  ass^  the  execution. 

Wbit  of  entry,  in  which  both  parties  claimed  title  to  the 
premiaes  under  one  Joshua  Stevens.  The  demandant  claimed 
title  under  deed  from  said  Stevens,  dated  July  15,  1817,  and 
immediately  recorded;  and  the  tenant  claimed  under  an  attach- 
ment made  July  7, 1817,  on  a  writ  in  favor  of  the  Oardiner 
Bank  against  him  and  several  other  defendants.  This  attachment 
was  regularly  followed  by  judgment  and  execution,  seasonably 
returned,  and  recorded  in  1818.  The  premises  were  assigned 
by  the  bank  in  1819  to  Cyrus  Carlton  for  the  consideration  of 
one  dollar,  and  by  him  conveyed,  through  mesne  conveyances, 
to  the  tenant. 

The  demandant  proved,  by  the  officer  who  had  the  execution, 
that  shortly  after  the  judgment  he  called  for  certain  goods  of 
one  Henry  Carlton,  one  of  the  judgment  debtors,  which  had 
been  attached  under  the  original  writ,  and  were  Eufficient  to 
satisfy  the  execution.  To  liberate  these  goods,  Cyrus  paid  to 
the  ofScer  the  amount  of  the  execution,  and  all  fees,  and  the 
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officer  delivered  the  execution^  without  any  indorsement  there- 
on, to  Cyrus,  in  order  that  the  latter  might  have  it  satisfied  out 
of  the  property  of  the  other  debtors.  Gyrus  was  not  one  of  thit 
debtors,  but  his  brother  Henry,  who  was  absent  at  the  time,  ap- 
proved what  he  had  done  when  he  returned.  The  money  re- 
ceived by  the  sheriff  was,  within  forty-eight  hours,  paid  over  to 
the  creditors;  but  he  had  no  authority  from  them  except  to  col- 
lect the  money.  It  also  appeared  that  the  goods  attached  be- 
longed jointly  to  Cyrus  and  Henry  Carlton,  and  that  the  for- 
mer's object  in  advancing  the  money  was  to  liberate  his  broth- 
er's property  and  obtain  control  of  the  execution;  that  the 
directors  of  the  bank,  after  payment  to  them  of  the  money, 
appointed  an  appraiser,  and  authorized  Cyrus  Carlton,  as  their 
agent,  to  receive  seisin  of  the  land  extended  upon;  and  that 
Joshua  Stevens  had,  after  the  extent,  called  on  his  co-sareties 
for  contribution,  and  received  it  from  two  of  them.  Upon  this 
evidence  a  default  was,  by  direction  of  the  judge,  entered  agaiDst 
the  tenant,  subject  to  the  opinion  of  the  court  upon  the  suffi- 
ciency of  his  title. 

JUen,  for  the  tenant,  contended  that  the  transaction  between 
the  officer  and  Cyrus  Carlton  did  not  amount  to  a  satisfaction  of 
the  execution,  because  it  was  the  act  of  a  stranger,  done  with- 
out the  authority  of  the  debtor  at  the  time;  that  it  was  merely  a 
purchase  and  assignment  of  the  execution,  so  intended  at  the 
time,  and  so  treated  subsequently  by  the  bank:  JUen  v.  HoUen, 
9  Mass.  133  [6  Am.  Dec.  46];  Notion  v.  Soule,  2  Qreenl.  841; 
Cheesebrough  v.  MUard,  1  Johns.  Ch.  409  [7  Am.  Deo.  494];  At- 
tomey-general  v.  Tyndal,  Amb.  614;  Amory  v.  WiUiamB^  14  Mass. 
20. 

TFiQiama,  for  the  demandant,  cited  Clerk  v.  WUken^  11  Hod. 
84;  6  Dane's  Abr.  C.  136,  art.  13,  sees.  2,  3,  4;  8  Id.  o.  75,  art. 
12,  sec.  10;  Reed  v.  Pruyn,  7  Johns.  426  [5  Am.  Deo.  287];  Sher- 
man V.  Boyce,  15  Id.  443;  Brackett  v.  Window,  17  Haas.  153; 
Hammatt  v.  Wyman,  9  Id.  188. 

By  Court,  Hxllen,  C.  J.  Both  parties  claim  under  Joshua 
Stevens.  The  deed  to  the  demandant  was  dated  and  execated 
eight  days  subsequent  to  the  attachment  in  the  suit  of  the  bank 
against  Stevens,  but  about  six  months  prior  to  the  levy  of  their 
execution.  Therefore,  if  the  levy  was  an  ineffectual  one,  the 
title  of  the  demandant  is  good.  The  officer  to  whom  the  execu* 
tion  was  delivered  for  service  had  no  authority  or  diiectiou 
from  the  bank,  except  to  collect  the  contents.    Cyrus  Carletou, 
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a  brother  of  Henry  Carleton,  one  of  the  execution  debtors^  paid 
Lim  the  contents,  which  the  bank  received  within  forty-eight 
boors,  and  the  officer,  at  the  time  of  receiving  the  amount,  gave 
a  receipt  to  him  for  the  same,  and  for  his  fees,  and  delivered  to 
him  the  execution,  without  any  indorsement  thereon.  In  view 
of  all  the  circumstances  of  this  case,  as  detailed  in  the  report, 
the  question  is.  What  was  the  legal  effect  of  this  payment  and 
deliveiy  over  of  the  execution  to  Cyrus  Carleton?  It  is  ad- 
mitted that  the  delivery  of  an  execution  to  a  third  person  for  a 
full  and  valuable  considdration  paid  is  a  legal  assignment  of  the 
contents  of  such  execution:  Voae  v.  Handy,  2  Qreenl.  322  [11 
Am.  Dec.  101],  and  cases  there  cited.  But  no  one  can  make 
such  assignment  but  the  creditor,  or  some  person  by  him  duly 
authorized;  and  it  appears,  by  the  testimony  of  the  officer  him- 
self, that  he  had  no  such  authority,  nor  did  the  bank  ever  make 
any  assignment  or  release  of  their  supposed  right  to  Cyrus  Carle- 
ton  until  January  26,  1819,  and  then  in  consideration  of  one 
dollar  only.  If  this  is  contended  to  be  a  ratification  of  the  act 
of  the  officer  in  undertaking  to  assign  the  execution  to  Cyrus 
Carleton  without  any  authority  at  the  time,  the  obvious  reply 
is,  that  it  can  never  be  construed  to  have  this  effect  when  the 
rights  of  third  persons  are  interposed,  and  which  would  thus  be 
defeated.  Now,  before  the  levy  of  the  execution,  and  before 
the  unauthorized  assignment  of  the  execution  by  the  officer  to 
Cyrus  Carleton,  the  deed  to  the  demandant  had  vested  the  title 
in  him.  The  release  of  the  bank,  therefore,  was  too  late  to 
affect  the  title  thus  vested.  But  it  is  further  contended,  on  the 
part  of  the  tenant,  that  the  bank  sanctioned  the  proceedings  of 
the  officer  respecting  the  execution,  by  the  vote  of  the  directors, 
passed  on  the  fourteenth  of  January,  the  day  before  the  levy, 
appointing  an  appraiser,  and  authorizing  Cyrus  Carleton,  as 
their  agent,  to  receive  seisin.  This  was  several  days  after  the 
bank  had  received  full  payment  of  their  execution,  and  at  a  time 
when  they  bad  no  interest  in  it,  nor  claimed  to  have  any;  and 
this  appears  evident  from  the  fact  above  stated,  namely,  their 
afterwards  releasing  all  title  to  Cyrus  Carleton  for  the  consid- 
eiation  of  one  dollar. 

But  there  is  another  ground  on  which  we  more  especially 
place  our  decision.  The  cases  of  Beed  v.  Fruyn,  7  Johns.  426 
[5  Am.  Dec.  287];  and  Sherman  v.  Boyce^  15  Johns.  443,  cited  by 
the  counsel  for  the  plaintiff,  have  a  strong  bearing  on  the  present 
case,  as  giving  the  legal  character  of  the  acts  of  an  officer  in  receiv- 
ing payment  of  an  execution,  and  at  the  same  time  endeavoring  to 
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continue  the  judgment  and  execution  in  force  as  against  the 
debtor. 

The  marginal  abstract  of  the  former  case  is,  that  "  a  sherifF 
can  not  with  his  own  money  pay  the  plaintiff  on  an  exeoation, 
and  afterwards  levy  the  execution  out  of  the  property  of  the 
defendant;  nor  can  he  take  a  bond  or  other  security,  and 
detain  the  execution  in  his  hands,  and  use  it  afterwards  to 
enforce  the  payment  of  the  money  adyanced  by  him."     In  the 
latter  case  the  officer  joined  with  the  defendant  in  a  note  to 
raise  money  to  pay  the  execution,  with  an  express  Agreement 
that  the  execution  should  remain  in  force.    The  officer  being 
called  on  for  the  money,  which  he  paid,  sold  the  defendant's 
property  on  the  execution.    It  was  held  that  the  execution  wps 
satisfied  and /unc/ua  officio,  by  means  of  such  previous  payment. 
The  cases  of  HammeU  v.  Wyman^  and  Brachd  v.  Winslow,  are 
also  strong  to  the  point  that  a  payment  by  one  of  the  execution 
debtors  is  a  complete  satisfaction  of  an  execution  to  all  intents 
and  purposes;  and  from  that  moment  it  ceases  to  exist  as  a 
legal  precept.    By  examining  the  facts  in  this  case,  it  appears 
that  the  execution  was  paid  and  satisfied  out  of  the  property  of 
Henry  Carleton,  one  of  the  execution  debtors.    He  and  his 
brother  Cyrus  had  been  partners,  and  though  they  had  dis- 
solved, their  property  had  not  been  divided,  and  the  goods, 
which  had  been  attached,  were  left  in  the  hands  of  Cyrus» 
either  as  partner  or  as  his  agent.    In  either  case  they  were 
under  his  control;  and  though  Cyrus  raised  the  money  to  pay 
to  the  officer  the  amount  of  the  execution,  yet  Heniy,  as  soon 
as  he  returned,  approved  of  the  course  he  had  pursued,  and  re* 
imbursed  to  him  all  he  advanced,  so  that  Cyrus  lost  nothing. 
On  these  plain  facts,  it  appears  that  Cyrus  has  at  most  paid 
one  dollar,  and  perhaps  not  that,  for  the  land  which  he  con- 
^yed  to  the  tenant,  who  now  insists  that  he  has  a  better  title 
that  the  demandant.    It  further  appears  that  the  personal  prop- 
erty of  Henry,  which  was  attached,  was  sufficient  to  satisfy  the 
judgment;  and  the  professed  object  in  view  in  making  the  above 
arrangement   between    the  officer  and  Cyrus  Carleton,   was 
effectually  to  release  that  property,  and  procure  satisfaction  of 
the  debt  in  tola  out  of  the  estate  of  Joshua  Stevens,  another 
judgment-debtor.     The  particular  reasons  for  this  course  of 
proceeding  are  not  disclosed;  and  as  it  has  not  succeeded,  it 
seems  not  material  for  us  to  ascertain.    We  do  not  perceive 
that  the  arrangements  between  Stevens  and  two  of  the  co- 
sureties, as  to  a  contribution  and  the  partial  indemnity  of 
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SteTCDB,  cau  have  any  effect  upon  the  demandant's  title;  for  as 
the  levj  of  the  execution  was  rendered  wholly  ineffectual  and 
inoperatiTe  hj  means  of  the  payment  of  its  amount  in  full  to 
the  officer,  no  after  transactions  would  give  it  validity  or  any 
legal  effect. 

The  case  of  AUen  v.  Holden^  relied  on  by  the  counsel  for  the 
tenant,  does  not  oppose  those  cited  by  the  demandant's  coonsel. 
That  snit  was  avowedly  prosecuted  by  Wyman  for  his  own 
benefit  in  the  name  of  Allen,  who  had  assigned  the  judgment 
to  him  in  consideration  of  his  having  settled  an  action  which 
Allen  had  before  commenced  against  the  sheriff,  for  Wyman 's 
neglect  in  not  collecting  the  contents  of  an  execution  of  Allen's 
against  Holden.  The  court  in  their  opinion  say:  ''The  suit 
against  the  sheriff  was  not  for  the  debt,  but  for  damages  for  his 
non-performance  of  his  duty.  Nominal  damages  only  might 
have  been  recovered;  and  had  the  suit  proceeded  to  judgment 
and  execution,  it  would  have  been  no  legal  discharge  of  the 
original  debtor  from  the  judgment  recovered  against  him." 
The  case  of  Norton  v.  Soule  presented  a  question  different  from 
the  present.  That  was  an  assignment  of  a  mortgage  deed  by 
the  mortgagee;  not  of  an  execution  by  a  sheriff,  after  receiving 
payment  of  one  of  the  debtors. 

There  must  be  judgment  for  the  demandant  on  the  default 
already  entered;  and  the  question  of  increased  value  of  the 
premises  must  be  subject  to  the  written  agreement  of  the  parties 
on  file. 


MiiiLEB  V.  Mabineb's  Ghuboh. 


r,  61.] 

ftumHAZioH  ov  W1TNX88  AS  TO  ms  GoMPETBNor.— For  the  pmpofle  of  do- 
tenuim^  the  competenoy  of  a  witness,  he  may  be  eTamined  upon  the 
totrdirt  as  to  docoments  not  produced  on  the  triaL 

M BKBIE  OV  A  CQBPORATION  IS  NOT  AN  INCOMPETENT  WITNESS  FOR  IT  BUnply 

because  he  is  its  surety  for  the  payment  of  a  debt  which  is  not  in  oontro- 
veny  in  the  suit  on  triaL 
XiASUBB  ov  Damages  ior  Bbsach  or  CoNTaAor.— A  party  injured  by 
bceach  of  contract  is  bound  to  protect  himself,  if  he  can  do  so  with  rea- 
sonable exertion,  or  at  trifling  expense;  and  he  can  recover  from  the  de« 
linquent  party  only  such  damages  as  he  could  not,  with  reasonable  efibrti 
have  avoided. 

AflSDicpsrr  for  the  price  of  a  quantity  of  hammered  stone, 
brought  under  a  special  resolyb  of  the  legislature;  tbe  defend^ 
ants  having  leave  to  ofiset  any  damages  occasioned  by  breach 
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of  contract.  The  defendants,  at  tbe  trial,  offered  Mr.  Cotter, 
one  of  the  trustees  of  the  church,  as  a  witness.  Plaintiffs 
counsel,  with  a  view  to  show  his  interest  in  the  cause,  proposed 
to  ask  him  if  he  was  not  a  surety  for  the  defendants.  Before 
the  question  was  answered,  the  defendants'  counsel  asked  him 
if  he  was  so  responsible  on  any  verbal  contract,  and  upon  his 
stating  that  he  was  not,  they  objected  to  any  parol  evidence  of 
his  liability,  and  insisted  upon  the  production  of  the  written 
contract.  The  objection  being  overruled,  he  testified  that  he 
was  surety  for  the  defendants  on  certain  promissory  notes,  given 
for  moneys  borrowed.  But  the  judge,  notwithstanding,  ad- 
mitted him  as  a  competent  witness.  Several  witnesses  for  the 
defendants  testified  positively  that  the  late  warden  of  the  state 
prison  agreed  that  the  stone  which  he  contracted  to  furnish  to 
the  defendants  should  be  delivered  by  the  fifteenth  day  of  June, 
1828.  But  the  late  warden  as  positively  testified  that  he  did 
not  and  would  not  agree  that  they  should  be  delivered  at  that 
time,  but  promised  to  do  his  best  to  have  them  delivered  as 
early  as  that.  The  stones  were  not  wholly  furnished  until  the 
November  following,  and  defendant's  counsel  insisted  that  they 
were  entiUed  to  damages  in  either  view  of  the  case.  The  judge 
instructed  the  jury  that  if  they  believed  that  the  contract  was 
such  as  was  testified  by  the  witnesses  of  the  defendants,  they 
should  allow  to  them  the  whole  or  such  parts  of  their  daim  for 
damages  as  the  parties,  bestowing  proper  attention  upon  the 
subject  at  the  time  of  making  the  contract,  might  have  contem- 
plated as  likely  to  result  from  its  non-fulfillment.  At  the  plaint- 
iff's request,  he  further  instructed  them  that  if  the  contract  was 
for  the  delivery  of  the  stones  by  a  fixed  time,  the  defendants 
would,  in  that  case,  be  entitled  to  no  more  damages  than  they 
had  or  would  have  sustained,  if,  when  the  time  of  delivery  had 
expired,  they  had  stopped  the  receiving  of  any  more  from  the 
warden,  and  had  proceeded  with  due  diligence  to  furnish  them- 
selves elsewhere;  and  that  if  the  materials  had  been  such  as 
could  have  been  readily  procured  at  short  notice  in  the  place 
where  they  were  erecting  their  building,  the  measure  of  damages 
would  have  been  to  estimate  what  would  have  been  sufficient 
for  the  necessary  delay  and  additional  price,  if  any.  Defend- 
ants' counsel  objecting  to  this  instruction,  the  judge,  at  their 
request,  added,  that  if  the  defendants  were  prevented  by  the 
assurances  of  the  plaintiff,  after  the  breach  of  the  contract,  from 
stopping  the  further  receipt  of  the  stones,  and  from  proceeding 
to  supply  themselves  elsewhere,  there  ought  to  be  no  mitigation 
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of  damages  upon  the  ground  suggested.  He  also  instructed  the 
JQiy  that  from  the  encouragement  given  by  the  plaintiff,  after 
the  breach  of  contract,  that  the  stones  would  be  furnished  with 
all  possible  dispatch,  and  from  the  time  that  would  be  necessaiy 
to  prepare  them,  if  tbej  had  ordered  them  from  another  quarter, 
it  did  not  seem  that  common  prudence,  or  a  due  regard  to  the 
interests  of  either  party  to  the  contract,  required  them  to  take 
any  different  course  from  that  which  they  had  taken. 

Under  these  instructions,  the  jury  allowed  certain  damages 
to  the  defendants,  and  returned  a  verdict  for  the  plaintiff  for 
the  balance  of  his  account.  The  verdict  was  taken  subject  to 
the  opinion  of  the  court  on  the  correctness  of  the  instructions 
given,  and  the  admissibility  of  the  parol  evidence  reoeived. 

WmUams  and  AUen^  for  the  plaintiff. 

Sprague  and  Evdns^  lot  the  defendants. 

By  Court,  Weston,  J.  The  first  witness  offered  by  the  de* 
fendants  was  admitted  as  competent,  notwithstanding  the  in- 
terest attempted  to  be  shown  by  the  parol  testimony  objected 
to  by  them.  The  interest  is  nothing  more  than  every  surety 
has  in  the  solvency  and  ability  of  his  principal;  or  a  creditor 
in  that  of  his  debtor.  It  is  an  interest  going  to  his  credibility. 
But  the  fact  from  which  it  arises,  like  every  other  fact  proved 
in  the  trial  of  a  cause,  should  not  be  made  out  from  testimony 
liable  to  legal  objection.  And  if  the  parol  testimony  received 
to  prove  the  interest  of  the  witness  was  of  this  character,  the 
verdict  can  not  be  supported.  The  examination  of  the  witness 
to  ascertain  his  interest,  was  in  effect  upon  the  voir  dire.  It 
was  a  proliioinary  inquiry,  not  a  part  of  the  issue  on  trial, 
which  is  to  be  proved  by  the  best  evidence;  a  rule  well  known, 
and  with  which  every  party  is  or  ought  to  be  prepared  to 
comply.  But  an  objection  to  a  witness  v  on  the  ground  of  in- 
terest, is  often  unexpectedly  made.  Neither  the  witness,  there- 
fore, nor  the  party  producing  him,  can  be  reasonably  required 
to  have  with  them  written  papers  or  documents  which  may 
happen  to  be  referred  to  upon  such  an  inquiry.  The  witness 
is  to  make  true  answers  to  such  questions  as  may  be  put  to 
him;  and  his  mouth  is  not  to  be  stopped  as  to  any  fact  within 
his  knowledge,  by  a  technical  rule,  which  is  altogether  just  and 
proper  with  respect  to  facts  involved  in  the  issue.  Has  he 
given  a  note?  Has  he  given  a  deed?  Is  he  a  member  of  a  cer- 
tain corporation?  Doubtless  the  production  of  the  note,  the 
deed,  and  the  books  of  the  corporation,  would  be  the  best  evi- 
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dence  of  these  facte.  But  ihej  are  within  the  knowledge  of 
the  witness;  and  the  party  objecting  has  a  right  to  appeal  to 
him  upon  the  voir  dire.  A  different  role  would  not  only  be 
unnecessary,  bat  exceedingly  inconvenient  in  practice,  as  it 
would  occasion  the  delay  or  the  continuance  of  a  cause  from 
time  to  time  as  objections  of  this  sort  might  succeesiTelj  arise 
in  the  progress  of  a  trial.  It  is  laid  down  in  the  text  of  Starkie 
on  Evidence,  part  1,  p.  121,  and  part  2,  p.  756,  that  a  witness  upon 
the  voir  dire  may  be  examined  as  to  the  contents  of  documents 
not  produced.  If,  however,  the  witness  produces  the  written 
document  upon  the  voir  dire,  it  must  be  read:  Butier  t.  Carver, 
2  Starkie's  Cas.  433.  But  the  exception  proves  the  rule,  which 
was  in  that  case  admitted  to  exist.  And  we  are  of  opinion  the 
testimony  objected  to  was  admissible. 

By  the  common  law  the  estimation  of  damages  is  within  the 
province  of  the  jury.  Courts  may,  and  often  do,  in  cases  of 
manifest  excess,  interfere  by  granting  a  new  trial.  Where  the 
injury  affects  the  personal  feelings,  this  is  rarely  done.  And 
in  cases  of  fraud  or  wanton  trespass,  considerable  latitude  has 
been  allowed.  But  where  there  exists  a  fixed  standard  or  scale 
by  which  damages  may  be  calculated,  a  juiy  will  not  be  per- 
mitted to  depart  from  it.  Thus  assumpsit,  instead  of  debt,  is 
now  the  remedy  universaUy  resorted  to  upon  simple  contracts 
for  the  payment  of  money.  By  the  form  of  the  action  damages 
are  sought  for  the  non-performance;  but  the  measure  of  dam- 
ages  is  the  debt  due,  with  interest  for  the  detention,  for  a 
longer  or  shorter  period,  according  to  circumstances.  In  other 
cases  arising  from  the  non-performance  of  agreements,  the 
standard  is  less  definite,  and  necessarily  attended*  with  greater 
uncertainty.  In  general,  the  delinquent  party  is  holden  to 
make  good  the  loss  occasioned  by  his  delinquency.  But  his 
liability  is  limited  to  direct  damages,  which,  according  to  the 
nature  of  the  subject,  may  be  contemplated  or  presumed  to 
result  from  his  failure.  Remote  or  opeculative  damages,  al- 
though susceptible  of  proof,  and  deducible  from  the  non- 
performance, are  not  allowed. 

And  if  the  party  injured  has  it  in  his  power  to  take  measures 
by  which  his  loss  may  be  less  aggravated,  this  will  be  expected 
of  him.  Thus  in  a  contract  of  assurance,  where  the  assured 
may  be  entitled  to  recover  for  a  total  loss,  he,  or  the  master 
employed  by  him,  becomes  the  agent  of  the  assurer  to  save  and 
turn  to  the  best  account,  such  of  the  property  assured  as  can 
be  preserved.    The  purchaser  of  perishable  goods  at  auction 
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fails  to  complete  his  contract.  What  shall  be  done?  Shall 
the  aactioneer  leave  the  goods  to  perish,  and  throw  the  entire 
loes  npon  the  purchaser?  That  would  be  to  aggravate  it  un- 
reasonably and  unnecessarily.  It  is  his  duty  to  sell  them  a 
second  time,  and  if  they  bring  less,  he  may  recover  the  differ- 
ence,  with  commissions  and  other  expenses  of  resale,  from  the 
first  purchaser. 

If  the  party  entitled  to  the  benefit  of  a  contract  can  protect 
himself  from  a  loss,  arising  from  a  breach,  at  a  trifling  expense, 
or  with  reasonable  exertions,  he  fails  in  social  duty  if  he  omits 
to  do  so,  regardless  of  the  increased  amount  of  damages  for 
which  he  may  intend  to  hold  the  other  contracting  party  liable. 
Qui  non  prokibet  cum  prohibere  possU,  jubel.  And  he  who  has  it 
in  his  power  to  prevent  an  injury  to  his  neighbor,  and  does  not 
exercise  it,  is  often  in  a  moral,  if  not  in  a  legal  point  of  view,  ac- 
countable for  it.  The  law  will  not  permit  him  to  throw  a  loss 
resulting  from  a  damage  to  himself,  upon  another,  arising  from 
causes  for  which  the  latter  may  be  responsible,  which  the  party 
sustaining  the  damage  might,  by  common  prudence,  have  pre- 
vented. For  example,  a  party  contracts  for  a  quantity  of  bricks 
to  build  a  house,  to  be  delivered  at  a  given  time;  and  engages 
masons  and  carpenters  to  go  on  with  the  work.  The  bricks  are 
not  delivered.  If  other  bricks,  of  an  equal  quality,  and  for  the 
stipulated  price,  can  be  at  once  purchased  on  the  spot,  it  would 
be  unreasonable,  by  neglecting  to  make  the  purchase,  to  claim 
and  receive  of  the  delinquent  party  damages  for  the  workmen, 
and  the  amount  of  rent,  which  might  be  obtained  for  the  house, 
if  it  had  been  built.  The  party,  who  is  not  chargeable  with  a 
violation  of  his  contract,  should  do  the  best  he  can  in  such 
cases;  and  for  any  unavoidable  loss  occasioned  by  the  failure 
of  the  other,  he  is  justly  entitled  to  a  liberal  and  complete  in- 
demnity. 

The  instructions  of  the  judge  to  the  jury,  objected  to  by  the 
counsel  for  the  defendants  at  the  trial,  were  in  conformity  with 
these  principles,  and,  in  the  opinion  of  the  court,  not  liable  to 
legal  objection. 

Judgment  on  the  verdict. 


Thia  cue  ii  reported  in  Sedgwiok'a  Leading  Gaeee  on  the  Meaenre  of  Dam- 
•gn,p.  23a. 

hi  Lynch  v.  PoillMwaUe,  12  Am.  Dec.  495,  it  was  decided  that  a  stock- 
bolder  was  not  competent  to  be  a  witness  for  the  corporation. 
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Esmond  v.  Tabbox. 

[7  Qmmmkimaw,  61.] 
MONTTKENTS  BATHXB  THAK  PULlf  MaDE  BT  ObIOIKAL  SuRTKTOB  of  A  teui 

of  land,  are  to  be  resorted  to  in  ascertaining  the  tme  boundaries;  and  it 
makes  no  difference  that  the  monuments  were  made  by  one  sorreyor  and 
the  plan  by  another,  and  that  the  plan  alone  is  referred  to  in  the  deed. 

Wbit  of  entry.  Both  parties  claimed  title  ander  the  same 
grantor,  and  both  deeds  referred  to  Adams'  plan  of  the  lots. 
It  was  a  mere  question  of  boundary  between  two  adjoining 
house  lots  in  Gardiner,  owned  by  the  parties  respectively.  It 
appeared  that  a  tract,  containing  the  premises,  had  been  orig- 
inally surveyed  by  one  Hobart,  who  placed  monuments  at  the 
corners  of  the  lots,  and  made  a  plan  of  the  whole  survey.  After- 
wards the  proprietor  employed  Adams  to  make  a  survey  of  some 
adjacent  land,  and  to  make  a  plan  of  the  whole,  including 
Hobart's  survey,  with  directions  to  adopt  the  latter's  monuments 
wherever  he  could  find  them.  The  plan  thus  made  embraced 
Hobart's  plan,  drawn  upon  a  reduced  scale  to  conform  to  the 
Adams  plan.  If  the  lots  were  measured  as  they  were  laid  down 
on  the  plan,  without  reference  to  any  monuments,  the  case  was 
with  the  demandant;  and  he  insisted  upon  this  rule,  because 
Adams  made  no  monuments,  and  his  plan  was  to  be  taken  as 
part  of  the  deed.  By  following  the  monuments  set  up  by 
Hobart,  the  case  was  with  the  tenant.     The  judge  instructed 

m 

the  jury  that  the  principle  contended  for  by  the  demandant  was 
the  true  one  for  the  location  of  the  lots,  if  no  intervening  monu- 
ments, made  by  Hobart,  could  be  found;  but  that,  whenever 
such  monuments  were  proved,  the  location  must  conform  to 
them,  whether  this  accorded  with  the  plan  or  not.  Verdict  for 
the  tenant,  which  was  taken  subject  to  the  opinion  of  the  court 
on  the  correctness  of  the  instructions. 

Evans,  for  the  demandant. 

Alien,  for  the  tenant. 

By  Court,  Weston,  J.  This  is  an  exceedingly  plain  case. 
The  deeds  both  of  the  demandant  and  tenant  refer  to  Adams' 
plnn .  And  that  is  Hobart's  plan  upon  a  reduced  scale.  Hobart 
surveyed  the  ground,  and  set  up  monuments.  Adams  made 
no  survey  of  the  land  in  question;  but  adopted  Hobart's  surrey 
and  monuments,  as  he  was  directed  to  do.  The  jury  have,  by 
tbeir  verdict,  established  the  line  between  these  parties  accord- 
ing to  these  monuments,  the  location  of  which  was  proved  to 
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their  satisfaction.  The  plan  and  the  monuments  do  not  exactly 
coincide,  but  this  is  no  uncommon  case,  and  where  a  di£Eerence 
is  found  to  exist,  it  has  been  long  the  settled  practice,  both  of 
jlassachusetts  and  of  this  state,  to  give  e£Eect  to  the  latter, 
rather  than  the  former. 

The  monuments  adopted,  or  placed  upon  the  face  of  the 
earth,  are  the  best  evidence  of  the  lines  and  corners  actually 
made  by  the  survey.  Of  this  the  plan  is  intended  to  be  an 
accurate  delineation.  The  survey  is  the  original  work,  and  the 
plan  is  derived  from  it,  and  intended  to  represent  it.  If  it  fail 
to  do  so,  the  survey,  if  it  can  be  ascertained,  and  not  the  errone- 
ouB  delineation  of  it,  is  to  govern.  Purchasers  look  to  actual 
monuments,  which  they  are,  or  should  be,  careful  to  preserve; 
and  public  policy  as  well  as  the  principles  of  law  requires  that 
their  titles  and  possessions  should  be  protected  and  secured  by 
them. 

It  makes  no  difference  that  the  plan  referred  to  was  made  by 
one  man,  and  the  survey  by  another;  or  that  a  plan  upon  a 
larger  scale  intervened.  Both  were  intended  to  be  coincident, 
and  deriyed  from  one  source,  the  survey.  The  legal  construc- 
tion of  what  is  done  in  these  cases  is  not  affected  by  the  num- 
her  of  agents  employed.  One  may  make  the  survey,  and  locate 
the  monuments,  and  another  may  delineate  the  plan  from  his 
field-book  or  minutes,  and  the  actual  survey  will  be  equally 
conclusive  as  if  all  had  been  done  by  the  same  hand. 

Judgment  on  the  verdict. 


HODSDON   V.  WiLKINS. 

[7  ObssvlbaVp  113.] 

Daxaob  XV  AcnoK  against  Sherdtf  for  not  Skbvino  Execution  are 
awarded  ooly  for  the  actual  loss  sustained  by  the  plaintiff  through  the 
n^lect  of  doty,  unless  suoh  neglect  was  willful,  with  intent  to  injure  the 
plaintiff,  in  which  case  they  should  be  awarded  for  the  full  amount  of 
his  debt. 

PHoMisx  BT  Thibd  Person  to  Indemnitt  Oftickb  for  NsGLiBcr  or 
Duty  is  founded  on  illegal  consideration,  and  is,  therefore,  void;  and 
such  promise  does  not  disqualify  the  promisor  from  being  a  witness  for 
ilie  promisee  in  an  action  against  the  latter  for  such  neglect. 

AonoN  on  the  case  against  the  sheriff  for  neglect  of  one  of  his 
deputies  to  make  service  of  an  execution.  At  the  trial  the 
deputy  confessed  that  he  might  have  arrested  the  debtor,  and 
once  had  him  in  custody,  but  relying  on  the  assurances  of  a 
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friend  of  the  debtor,  who  promised  to  see  him  harmless,  he 
allowed  the  execution  to  run  down.  It  appeared  that  the  debtor 
was  a  young  man  of  good  health,  but  without  property  or 
credit,  and  that  he  had  removed  from  the  county.  Daring  the 
trial  the  defendant  offered  as  a  witness  the  person  to  whom  the 
deputy  had  alluded  as  having  promised  to  save  him  harmless. 
Plaintiff  objected  to  his  competency,  on  the  ground  of  interest, 
and  proceeded  to  examine  him  to  that  i>oint  on  the  voir  dire, 
but  the  witness  denying  any  interest,  and  stating  that  he  had 
no  conversation  with  the  officer  until  after  the  return  day  of  the 
execution,  he  was  admitted  to  testify.  The  judge  instructed 
the  juiy  that  as  the  debtor  was  still  within  the  state,  they  should 
find  for  the  plaintiff  only  the  actual  damages  which  he  had  sus- 
tained, unless  the  neglect  of  the  officer  was  with  intent  to  in- 
jure the  plaintiff,  or  to  delay  him  in  the  collection  of  his  debt. 
That  if  the  plaintiff  could  now  obtain  his  debt  as  well  as  he 
could  before,  the  damages  would  be  merely  nominal;  but  if  the 
officer  acted  with  the  improper  intention  above  mentioned, 
their  verdict  ought  to  be  for  the  whole  amount  of  his  execution. 
Verdict  for  nominal  damages  only,  which  was  taken  subject  to 
the  opinion  of  the  court  upon  the  admissibility  of  the  evidence* 
and  the  correctness  of  the  instructions. 


WiUiamaon,  for  the  plaintiff,  contended  that  the  witness 
inadmissible,  because  the  officer  confessed  that  he  was  interested 
in  the  event  of  the  suit:  Peirce  v.  Chase^  8  Mass.  487.  He  also 
contended  that  the  officer  was  bound  to  do  his  duty,  or  incur 
all  the  responsibilities  of  the  debtor,  whom  he  protected  by  his 
neglect:  4  Stark.  Ev.  970;  Sanches  v.  Davenporl,  6  Haas.  261. 
That  his  intent  had  nothing  to  do  with  the  cause. 

Kent,  for  the  defendant,  was  stopped  by  the  court. 

By  Court,  Weston,  J.  No  objection  has  been  urged  in  argu- 
ment, by  the  counsel  for  the  pluntiff,  to  the  instructions  of  the 
judge  who  presided  at  the  trial,  on  the  question  of  damages. 
The  jury  were  directed  to  allow  to  the  plaintiff  such  damages 
only  as  he  bad  sustained  by  the  breach  of  official  duty  com- 
plained of;  unless  the  neglect  of  the  deputy  was  wiUful,  with  a 
view  to  injure  the  plaintiff;  in  which  case,  they  were  to  allow 
him  the  whole  amount  of  his  execution.  We  perceive  nothing 
in  these  instructions  tending  to  impair  the  plaintiff's  legal  rights. 

Without  going  into  the  consideration,  how  far  the  plaintiff's 
counsel,  having  examined  the  witness  as  upon  the  voir  dire, 
with  a  view  to  show  him  incompetent  on  the  ground  of  interest, 
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and  he  haying  denied  aud  disclaimed  all  interest,  is  X)recluded 
from  resorting  to,  or  relying  upon,  other  modes  of  proving  it, 
and  taking  the  admissions  and  declarations  of  the  deputy  to 
have  been  trae;  we  are  of  opinion  that  they  do  not  establish  any 
legal  interest  in  the  witness.  There  was  no  privity  between  him 
and  the  plaintiff.  It  does  not  appear  that  he  had  any  right  to 
direct  or  control  the  proceedings,  of  the  officer.  The  latter  says 
the  witness  told  him  not  to  do  that  which  his  precept  and  his 
duty  to  the  plaintiff  required,  and  he  would  save  him  harmless. 
This,  then,  was  a  promise,  if  made,  founded  on  an  illegal  con- 
sideration; namely,  the  violation  of  official  duty  on  the  part  of 
the  officer.  It  is  void  in  law,  and  no  action  can  be  sustained 
upon  it  against  the  witness,  who  must,  therefore,  notwithstand- 
ing such  promise,  be  regarded  as  competent  and  admissible. 
Judgment  on  the  verdict. 


Campbell  v.  Petiengill. 

[7  QwMwnMkr,  120.] 

HoiAia  ov  Bnx  ov  Ezghamox  Who  Takes  Ck)ia>inoNAL  Aocbptahoi,  wheo 
he  might  have  required  an  abaolate  one,  must  abide  t>y  the  tenna  of  snob 
ennditjftnal  aooeptanoe,  and  he  can  not  charge  the  drawer,  nntil  snch 
tenna  have  been  violated. 

AssDMPSXT  for  the  price  of  certain  logs  sold,  with  a  count  on 
an  order  for  the  same  sum,  drawn  by  the  defendants,  as  follows: 
"  Orono,  June  13, 1827.  Thomas  Bartlett,  Esquire,  collector 
and  treasurer  of  the  Penobscot  boom  corporation.  Please  to 
pay  Heniy  Campbell,  or  the  bearer,  ninety-seven  dollars  and 
seventy-seven  cents,  being  for  value  received."  This  order  was 
accepted  in  these  terms:  "  July  9, 1827.  Accepted  to  pay  when 
in  funds  of  the  Penobscot  boom  corporation.  Thomas  Bartlett» 
treasurer  of  said  corporation." 

At  the  trial  it  appeared  that  the  order  was  presented  to  the 
drawers  for  payment,  who  acknowledged  that  it  was  due,  and 
one  of  them  agreed  on  a  certain  day  to  pay  the  amount,  "if 
there  were  funds."  On  the  day  appointed  the  drawer  stated 
that  they  had  no  funds,  and  that  the  order  ought  to  be  pre- 
lented  to'  the  drawee  for  acceptance,  which  was  accordingly 
done.  The  defendants  made  no  objection  for  want  of  notice, 
but  declined  payment  because  they  were  not  in  funds.  The 
treasurer,  during  all  this  time,  had  no  cash  funds  of  the  corpora- 
tion in  his  hands,  but  held  its  negotiable  securities  to  the  amount* 
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Upon  this  evidenoe  the  judge  ruled  that  the  drawee  had  sufli- 
cieut  funds  in  his  hands  to  justify  the  defendants  in  making  the 
draft;  and  that  proof  of  demand  and  notice  was  neceBsazy  to 
entitle  the  plaintiff  to  maintain  the  action.  The  plaintiff  took 
exceptions,  the  verdict  being  against  him. 

Bogers^  for  the  plaintiff,  axgued  that  the  drawers  were  liable 
because  they  had  no  funds  in  the  hands  of  the  drawee:  Stadcpole 
T.  Arnold,  11  Mass.  27  [6  Am.  Dec.  150];  Mayhew  v.  Prince,  Id. 
64.  Whether  they  had  or  not  should  have  been  determined  by 
the  jury,  not  by  the  judge:  Walwyn  v. 8L  Quintin,  2  Esp.  515;  1 
Bos.  &  Pul.  652;  Chit,  on  Bills,  271,  note  a;  Hoffman  v.  SmUh, 
1  Oai.  257.  The  drawers  had  no  reasonable  expectation  that 
the  draft  would  be  accepted  and  paid:  Bobiartson  t.  Amei,  20 
Johns.  146  111  Am.  Dec.  259];  Orr  v.  Maginais,  7  East,  359; 
Legge  v.  Thorp,  12  Id.  171. 

McQav)  4&  Moody,  for  the  defendants,  cited  Ohit.  on  BiUs,  235, 
256,  268;  Rucker  v.  HiUer,  16  East,  43;  Broum  v.  Maffy,  16  Id. 
43;  Blackham  v.  Doren,  2  Camp.  503;  Bailey  on  Bills,  199; 
Prideaux  v.  CoUier,  2  Stark.  57. 

By  Court,  Weston,  J.  In  the  case  of  Bickerdike  v.  BoQman, 
1  T.  B.  405,  it  was  laid  down  by  the  court,  that  where  the 
drawer  has  no  effects  in  the  hands  of  the  drawee,  no  notice  ia 
necessary.  In  Blackhan  v.  Doren,  2  Campb.  503,  Lord  Ellen- 
borough  lamented  that  this  exception  to  the  general  rule  requir- 
ing notice  had  ever  been  established.  The  same  regret  had 
been  before  expressed  by  Eyre,  C.  J.,  in  Walwyn  v.  Si.  QuvUvn, 
1  Bos.  &  P.  654,  and  by  Lord  Alvanley,  in  Clagg  v.  CoUon,  3 
Id.  241.  And  in  Claridge  v.  DaUan,  4  Man.  &  Sel.  226,  Le 
Blanc,  J.,  says:  **  Every  new  case  makes  one  regret  that  the  rule 
in  Bickerdike  v.  BoUman,  for  dispensing  with  notice,  was  ever 
introduced."  The  courts  in  England  have  frequently  refused 
to  exj^nd  the  principle  of  that  case,  and  it  has  been  linuted  and 
qualified  by  subsequent  decisions.  Thus,  where  the  drawer  has 
effects  when  the  bill  is  drawn,  but  none  at  the  time  of  its  dia- 
honor;  or  where  there  is  a  running  account,  and  a  fluctuating 
balance;  or  a  bona  fide  expectation  of  assets;  where  he  has  no 
assets  at  the  time  of  drawing,  but  has  assets  before  the  bill  be* 
comes  due,  notice  is  necessary:  Orr  v.  Maginnis,  7  East^  359; 
Brown  v.  Massey,^  15  Id.  221;  Biwker  v.  Hitter,  16  Id.  43; 
Thackray  v.  BlackeU,  3  Campb.  164. 

In  Claridge  v.  DaUon,  Lord  EUenborough  says:  *'  Even  where 

1.  Brown  ▼.  Mt{ffqf. 
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there  are  not  any  f ands,  if  the  bill  be  drawn  under  such  cir- 
camstances  as  may  induce  the  drawer  to  entertain  a  reasonable 
expectation  that  the  bill  will  be  accepted  and  paid,  the  person 
60  drawing  is  entitled  to  notice."  And  in  the  same  case,  Le 
Blanc,  J.,  remarks:  '*  I  perfectly  agree  that  it  is  not  necessary 
that  the  drawer  should  have  effects,  or  money  in  the  hands  of 
the  drawee,  either  at  the  time  when  the  bill  is  drawn,  or  when 
it  becomes  due.  For  if  the  bill  be  drawn  in  the  fair  and  rea- 
sonable expectation  that  in  the  ordinary  course  of  mercantile 
transactionB  it  will  be  accepted,  or  paid  when  due,  the  case  does 
not  range  itself  under  that  class  of  cases,  of  which  Bickerdike 
T.  Bdlman  is  the  first."  There  is  certainly  ground  to  contend 
that  the  defendants  had  reasonable  expectations  that  their  order 
would  be  accepted,  of  which  its  actual  acceptance  and  partial 
payment  might  be  regarded  as  evidence.  Bat  we  do  not  place 
the  decision  of  the  cause  upon  this  point. 

The  plaintiff,  the  payee,  and  holder  of  the  bill  might  have 
required  an  absolute  acceptance,  without  which  he  might  have 
treated  the  bill  as  dishonored;  but  having  received  a  special  and 
conditional  acceptance,  he  must  abide  by  its  terms:  Parker  y. 
Oordon,  7  East,  887;  Oammon  v.  SchrnoU,  5  Taunt.  344;  Sebag  v. 
Abi&ol,  5  Man.  &  Sel.  462.'  It  does  not  appear  that  there  has 
been  any  failure,  on  the  part  of  the  acceptor,  to  pay  according 
to  the  terms  of  the  acceptance.  He  was  to  pay,  when  in  funds 
of  the  Penobscot  boom  corporation.  He  had  no  cash  funds  at 
the  time,  but  he  had  demands  which  were  good  and  available, 
and  subject  to  his  control  as  treasurer.  But  these,  until  col- 
lected, were  not  funds,  within  the  meaning  of  the  acceptance. 
He  has  paid  one  half  the  bill;  and  is  holden  to  pay  the  residue 
when  in  funds.  Under  these  circumstances,  independent  of  the 
objection  arising  from  the  want  of  notice,  it  can  not  be  pre- 
tended that  there  is  any  legal  ground  to  charge  the  drawers, 
until  there  has  been  a  violation  of  the  terms  of  the  acceptance. 
Ko  evidence  to  this  effect  has  been  adduced;  but  the  testimony 
was,  that  up  to  the  time  of  trial,  the  acceptor  had  no  funds  of 
the  boom  corporation  with  which  to  pay  the  bill.  Upon  this 
ground,  we  are  satisfied  that  the  verdict  is  right.  The  excep- 
tions are  accordingly  overruled;  and  there  must  be 
Judgment  for  the  defendants. 

In  Andrews  ▼.  BaggSf  12  Am.  Deo.  47,  it  was  decided  that  holden  of  a 
bill  of  esushange,  who  were  not  bound  to  receiye  a  conditional  acceptance^ 
having  received  it,  muat  abide  by  its  terms. 

1.  Sebag  ▼.  Abitbol,  4  ICan.  a  Sal.  462. 
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Chase  y.  Dwinal. 

[7  Obbbhlxav,  134.] 

MoNXT  Paid  to  On  not  Entitled  to  it,  undeb  suoa  Dubob  osKsGnBiTr 
M  gives  it  the  character  of  a  payment  by  compninoii,  may  be  leoowied 
bade  in  an  action  for  money  had  and  reoeiyed. 

Assumpsit  for  money  had  and  received.  The  plaintiff  was 
conducting  his  raft  down  the  Penobscot  river,  and  when  he  came 
to  the  defendant's  boom,  owing  to  the  wind  and  current,  it  was 
driven  into  the  boom;  but  after  some  delay  he  succeeded  in  con- 
ducting it  through  the  passage  left  for  that  purposa  The  de- 
fendant then  demanded  the  regular  boomage  for  the  raft,  which 
the  plaintiff  refused  to  pay.  The  defendant  thereupon  stopped 
and  detained  the  raft  until  the  plaintiff  paid  the  sum  demanded, 
to  recover  which  this  action  was  brought.  The  jadge  chai^ged 
the  jury  that  if  a  raft  was  impelled  by  the  winds  and  eorrent 
into  the  boom,  against  the  will  of  the  owner,  who,  without  de- 
lay, in  a  reasonable  time,  proceeded  to  get  it  clear  from  the 
boom,  as  was  done  by  the  plaintiff,  the  owner  was  not  liable  to 
pay  boomage.  He  further  instructed  them  that  if  they  found 
that  the  defendant  had  no  right  to  claim  the  boomage,  and  that 
the  plaintiff  was  obliged  to  pay  the  money  in  order  to  procure 
the  release  of  his  raft,  he  might  recover  it  in  this  action.  The 
jury  found  for  the  plaintiff,  and  the  defendant  filed  exceptions. 

Rogers,  for  the  defendant,  contended  that  it  was  a  voluntaiy 
payment,  and  could  not,  therefore,  be  recovered  back:  1  Selw. 
N.  P.  66;  Knibbs  v.  HaU,  1  Esp.  84;  Brown  v.  McKinaJOy,  Id.  279; 
Lothian  v.  Henderson,  3  Bos.  &  Pul.  620;  BriAane  v.  Dacres,  5 
Taunt.  143;  Fvdham  v.  Dovm,  6  Esp.  26;  Hall  v.  ShulU.  4  JohsB. 
240  [4  Am.  Dec.  270]. 

Ood/rey,  for  the  plaintiff. 

By  Court,  Weston,  J.  [after  giving  his  views  on  the  question 
as  to  the  defendant's  right  to  boomage  under  the  circumstances 
of  the  case,  proceeded  to  discuss  the  plaintiff's  right  to  recover 
the  money  paid  for  boomage  if  the  defendant  was  not  entitled 
to  demand  its  payment.]  It  has  been  often  held  that  money 
paid  with  a  full  knowledge  of  all  t&e  facts,  although  under  a 
mistake  of  the  law,  can  not  be  recovered  back.  Thus,  in  cases 
of  insurance,  where  there  has  been  no  fraud,  and  the  party  pay- 
ing is  fully  apprised  of  the  facts,  although  under  a  misappre- 
hension of  his  legal  liability,  he  can  sustain  no  action  for  the 
money  thus  paid:  Lowry  v.  Bourdieu,  Doug.  471,  perBuUer,  J.; 
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BUbie  v.  Lumley,  2  East,  469;  Herbert  v.  Champicm,  1  Campb. 
134.  The  same  principle  applies  where  indorsers  of  notes  of 
hand  or  bills  of  exchange  pay  under  a  mistake  of  the  law  but 
with  a  knowledge  of  the  facts.  In  BrMane  v.  Dacres^  6  Taunt. 
144,  the  captain  of  a  ship  of  war  had  paid  money  to  his  admiral, 
in  conformity  with  a  usage  which  had  obtained,  but  to  which  he 
was  not  by  law  entitliad,  but  he  was  not  permitted  to  recover  it 
again,  there  being  nothing  against  conscience  in  retaining  the 
money.  In  that  case,  Chambre,  J.,  who  dissented  from  his 
brethren,  does  not  accede  to  the  principle  that  money  paid  under 
a  mistake  of  the  law  can  not  be  recovered.  But  Gibbs,  J.,  says: 
*'  I  think  that  where  a  man  demands  money  of  another  as  a  mat- 
ter of  right,  and  that  other,  with  a  full  knowledge  of  the  facts 
upon  which  the  demand  is  founded,  has  paid  a  sum,  he  can 
never  recover  back  the  sum  he  has  so  voluntarily  paid."  This 
position  is  broad  enough  to  sustain  the  objection  taken  by  the 
defendant.  There  are  other  cases  where,  to  avoid  or  close  a 
suit  threatened  or  commenced,  a  party  voluntarily  paying,  what* 
ever  may  be  his  legal  liability,  must  abide  by  the  adjustment  he 
has  made:  KnUjbs  v.  HaU,  1  Esp.  84;  Brown  v.  McKinaUy,  Id. 
279;  Cariwright  v.  Bawley,  2  Id.  723.  These  illustrate  and  en- 
force the  legal  maxim,  volenti  non  JU  injuria. 

But  this  rule  applies  where  the  party  has  a  freedom  in  the  ex- 
erase  of  his  will,  and  is  under  no  such  duress  or  necessity  as 
may  give  his  payments  the  character  of  having  been  made  upon 
compulsion.  It  has  been  laid  down  as  a  general  principle,  that 
an  action  for  money  had  and  received  lies  for  money  got  through 
imposition,  extortion,  or  oppression,  or  an  undue  advantage 
taken  of  the  party's  situation:  MosesY.McFarlane^^  2  Burr.  1005; 
Smith  V.  Bromley^  cited  in  Doug.  696.  In  Asdey  v.  Reynolds,  2 
Stra.  916,  an  action  was  sustained  to  recover  money  extorted  by 
a  pawnbroker  for  the  redemption  of  plate;  notwithstanding  it 
was  objected  that  the  payment  was  voluntary.  In  ffaU  v.  ShuUz^ 
4  Johns.  240,  Spencer,  J.,  says:  This  case  has  been  overruled 
by  Lord  Eenyon  in  Knibba  v.  Halt.  There  the  plaintiff  had 
paid,  as  he  insisted,  five  guineas  more  rent  than  could  have 
been  rightfully  claimed  of  him,  to  avoid  a  distress  which  was 
threatened.  Lord  Kenyon  held  this  to  be  a  voluntary  payment, 
and  not  upon  compulsion;  as  the  party  might  have  protected 
himself  from  a  wrongful  distress  by  replevin.  His  lordship  does 
ijot  advert  to  the  case  of  AsOey  v.  Beynolda,  and  subsequeutly, 
in  Cartwrighi  v.  Rowley,  before  cited,  he  refers  with  approbation 

1.  JfOMI  ▼.  Jfa^^taii. 
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to  an  action  within  his  recollection,  for  money  had  and  receiTed» 
brought  against  the  steward  of  a  manor,  to  recover  money  paid 
for  producing  at  a  trial  some  deeds  and  court  rolls,  for  which  he 
had  charged  extravagantly.  It  was  urged  that  the  payment  was 
voluntary;  but  it  appearing  that  the  party  could  not  do  without 
the  deeds,  and  that  the  money  was  paid  through  the  urgency  of 
the  case,  the  action  was  sustained.  Had  the  distiess  threatened 
in  Xnibba  v.  JSaU  been  actually  made,  money  paid  to  relieve  the 
goods  could  not  have  been  recovered  in  assumpsit,  upon  a  prin- 
ciple which  will  be  subsequently  noticed. 

Hall  V.  SchriUz,  cited  by  the  counsel  for  the  defendant,  was 
commented  upon  in  OUpcUrick  v.  Sayward^  6  Greenl.  465.  Neither 
of  these  actions  could  be  sustained  without  a  violation  of  the 
statute  of  frauds;  and  upon  this  ground  they  were  defeated. 
In  Stevenson  v.  Mortimer ^  Cowp.  805,  the  plaintiff  recovered,  in 
an  action  for  money  had  and  received,  an  excess  of  fees  by  him 
paid  to  a  custom-house  ofGicer,  to  obtain  a  document  he  was  un- 
der the  necessity  of  procuring.  In  Ripley  v.  Chlslon^  9  Johns. 
201  [6  Am.  Dec.  271],  the  plaintiff  recovered  in  assumpsit  of  the 
collector  of  New  York  money  illegally  claimed  by  him  as  toD- 
nage  and  light  money,  and  which  the  plaintiff  paid  to  obtain  a 
clearance  of  his  vessel.  In  Clinlon  v.  Strong^  9  Johns.  370, 
money  was  reclaimed  which  had  been  wrongfully  exacted  by  the 
clerk  of  the  district  court,  for  the  redelivery  of  property  which 
had  been  seized.  In  the  foregoing  cases  the  payments  weie  not 
deemed  voluntaiy ,  but  extorted  and  compulsory. 

It  may  be  insisted  that  trespass  or  replevin  would  have  been 
more  appropriate  remedies  for  the  plaintiff.  Either  might 
doubtless  have  been  maintained,  and  where  they  are  specific 
remedies,  provided  by  law  for  a  peculiar  class  of  injuries,  as- 
sumpsit can  not  be  substituted.  It  was  upon  this  ground  that 
Lindon  v.  Hooper,  Cowp.  414,  was  decided.  Cattle  damage 
feasant  had  been  wrongfully  distrained,  money  had  been  paid 
for  their  liberation,  and  an  action  for  money  had  and  received 
brought  to  recover  it.  The  action  did  not  prevail.  The  court 
place  their  opinion  expressly  on  the  nature  of  the  remedy  bj 
distress,  which  they  say  is  singular,  and  depends  upon  a  pecol- 
iar  Bystem  of  strict,  positive  law.  That  the  distrainor  has  a  cer- 
tain course  prescribed  to  him,  which  he  must  take  care  formally 
to  pursue;  and  that  the  law  has  provided  two  precise  remedies 
for  the  owner  of  the  cattle  which  may  happen  to  be  wrong- 
fully distrained — replevin,  and,  after  paying  the  sum  claimed, 
trespass,  in  which  such  payment  must  be  specially  averred  and 
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fiet  forth  as  an  aggrayation  of  the  trespass.  Then  are  to  follow 
pleadings,  which  put  directly  in  issue  the  validity  of  the  dis- 
tress. From  a  case  of  this  peculiar  character,  decided  upon 
this  special  ground,  no  general  principle  can  be  extracted  which 
can  govern  cases  where  the  law  of  distress  does  not  apply. 

Irving  v.  WiUan,  4  T.  B.  485,  is  a  case  strongly  resembling 
the  one  now  before  the  court.  A  revenue  officer  had  seized 
goods  not  liable  to  seizure,  but  demanded  money  for  their  re- 
lease, which  the  owner  paid.  This  was  recovered  back  in  an 
action  for  money  had  and  received.  It  was  held  to  be  a  pay- 
ment not  voluntary,  but  by  coercion,  the  defendant  having  the 
plaintiff  in  his  power  by  stopping  his  goods.  It  does  not  ap- 
pear to  have  occurred  to  the  counsel  or  the  court  that  it  was  a 
case  which  was  affected  by  the  decision  in  Lindon  v.  Hooper. 

Trespass  would  have  been  an  appropriate  remedy  for  the  un- 
lawful seizure;  but  after  payment,  assumpsit  was  also  appropri 
ate.    The  money  was  extorted.     The  payment  was  not  volun 
taiy  in  any  fair  sense  of  that  term;  and  the  defendant  had  m 
just  title  to  retain  it.     If  money  is  voluntarily  paid  to  close  >, 
transaction,  without  duress  either  of  the  person  or  goods,  tht 
l^ral  maxim,  volenti  nonJU  injuria,  may  be  allowed  to  operato. 
It  would  be  a  perversion  of  the  maxim  to  apply  it  for  the  be7\- 
efitof  a  party  who  had  added  extortion  to  unjustifiable  fonse 
and  violence. 

The  party  injured  often  finds  a  convenience  in  being  allowed 
to  select  one  of  several  concurrent  remedies.  In  the  case  under 
consideration,  replevin  would  have  restored  the  property  un- 
lawfully seized.  But  to  procure  a  writ,  and  an  officer  to  serve 
it,  would  have  occasioned  delay,  which  might  have  subjected 
the  plaintiff  to  greater  loss  than  the  payment  of  the  money  de- 
manded. Besides,  he  must  have  given  a  bond  to  the  officer  to 
prosecute  his  suit,  and  he  might  meet  with  difficulty  in  obtain- 
ing sufficient  sureties.  Had  he  brought  trespass,  several  months 
might  have  elapsed  before  he  could  have  obtained  a  final  decis- 
ion; and  this  delay  might  have  been  attended  with  serious  in- 
convenience. By  the  course  pursued,  these  difficulties  were 
avoided.  Nor  is  the  defendant  placed  by  it  in  any  worse  situa- 
tion. He  has  been  permitted  to  urge  in  his  defense  any  claim 
of  right  under  the  corporation,  and  be  is  liable  to  pay  only  the 
money  actually  received  by  him;  the  plaintiff  waiving,  by  the 
form  of  the  action,  damages  for  the  illegal  seizure.  We  per- 
ceive no  objection  in  principle  to  the  form  of  the  action;  nor  do 
we  find  it  unsupported  by  precedent  and  authority. 
Exceptions  overruled. 
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Dennett  v.  Shobt. 

[7  OBsnnjfiAV,  ISO.] 

Pbomisb  to  Pat  a  Cxbtain  Sum  in  Wabes  or  a  Pastioitlaa  Tkads  ean  coly 
be  diaohazged  by  the  delivery  or  tender  of  each  warei  m  are  eating  end 
of  the  kind  and  fashion  then  in  ordinary  nae. 

Assumpsit  on  a  promissory  note,  in  which  the  defendant 
agreed  to  pay  the  plaintiff  "  one  hundred  dollars  in  pamp  and 
block  work,  at  the  customary  prices,  in  three  monthSy  with 
thirty  days'  notice  when  the  work  is  called  for."  The  de- 
fendant, when  called  upon  for  payment,  offered  to  the  plaintiff 
a  quantity  of  work,  consisting  of  an  unusual  proportion  of  amall 
pump  boxes,  with  but  few  blocks,  and  those  small,  and  some  of 
them  old,  and  not  such  as  were  in  demand  or  use  at  the  present 
day,  and  not  suitable  to  make  a  gang  of  blocks  for  a  yeesel,  and 
also  a  quantity  of  hearts,  such  as  were  not  in  ordinary  use. 
This  work  the  plaintiff  refused.  The  judge  instructed  the  juiy 
that  the  plaintiff  was  not  bound  to  receive  in  payment  articles 
that  were  useless,  or  not  merchantable;  and  that  a  tender  of 
articles  useless  or  unsalable,  or  of  articles  an  unusual  proportion 
of  which  was  not  in  ordinary  use  and  demand,  could  not  dis- 
charge the  defendant's  liability  on  the  note;  and  if  they  be- 
lieved the  tender  made  was  of  such  articles,  thej  should  find  for 
the  plaintiff;  but  if  they  believed  that  the  articles  tendered  were 
an  average  lot  of  pump  and  block  work  of  the  value  of  one  hun- 
dred dollars,  and  of  such  variety  as  was  usual  in  a  lot  of  that 
value,  they  should  find  for  the  defendant.  Verdict  for  the 
plaintiff,  which  was  taken  subject  to  the  opinion  of  the  ooart» 
upon  the  correctness  of  the  instructions. 

Abbot,  for  the  defendant,  claimed  that  the  payee  could  not 
prescribe  the  kind  of  articles  to  be  tendered,  but  that  the  other 
party  could  discharge  himself  by  a  tender  of  anything  that  came 
within  the  terms  of  the  note:  Ohipman  on  Contr.  80;  Pothier 
onObl.,secs.  283,  284. 

P<md,  for  the  plaintiff,  cited:  1  Dane's  Abr.  101,  sec.  28;  2 
Com.  on  Contr.  522. 

The  CoiTBT  said  in  substance  that  the  contract  was  to  be  inter- 
preted by  reference  to  the  situation  of  the  parties,  and  to  the 
benefits  which  each  might  reasonably  be  supposed  to  have  in- 
tended to  derive  from  making  it.  Every  contract  in  general 
terms  for  the  wares  of  a  particular  trade  must  be  understood  to 
relate  to  wares  of  the  kind  and  fashion  then  in  ordinary  use; 
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since  no  othera  would  be  serviceable  to  the  purchaser.  In  tbe 
present  case,  some  of  the  articles  tendered  were  not  of  this 
character;  bnt,  on  the  contrary,  were  out  of  use  and  unsahtble, 
and  some  were  only  parts  of  the  article  mentioned,  viz., 
pumpe;  on  both  which  accounts  the  plaintiff  was  justified  in  re- 
fusing to  receive  them.  For  these  reasons,  although  the  in- 
rtruotiona  respecting  the  average  proportion  of  the  articles  were 
faroader  than  the  case  required*  they  rendered 
Judgment  on  the  verdict 


Tyleb  V.  Gabi/ton. 

[7  OsSBnBAV,  176.] 

FiBOL  EvmavcB  of  CovsmssATiov  of  Deed.— Parol  evidence  is  admiiiiihto 
to  prove  a  coiisideration  additional  to  that  which  is  expressed  in  the 
deed;  and  snoh  evidence  is  admissible  to  connect  with  such  deed  a  mort- 
gage of  the  same  land  made  one  year  after  the  deed,  and  founded  npon 
snoh  additional  consideration, 

Wbit  of  entry,  in  which  the  demandant  claimed  dtle  through  a 
mortgage  deed  made  to  him  by  his  son,  Abel  Tyler. 

At  the  trial  it  appeared  that  the  demandant,  who  formerly 
owned  the  laud,  had,  about  a  year  before  the  mortgage,  con- 
veyed it  to  his  son,  Abel,  for  the  consideration  of  one  thousand 
dollars,  expressed  in  the  deed;  and  that  the  mortgage  was  given 
by  Abel  during  his  last  sickness,  and  conditioned  for  the  main- 
tenance of  his  parents  during  their  natural  lives.  On  the  part 
of  the  demandant,  parol  evidence  was  admitted,  against  the  ten- 
ant's objection,  to  show  that  Abel,  at  the  time  of  the  convey- 
ance, verbally  engaged  to  support  his  father  and  mother  during 
their  lives,  as  a  consideration  for  the  land  conveyed;  and  that 
he  had  promised  to  execute  a  proper  instrument  for  that  pur- 
pose on  the  following  day.  *It  further  appeared  that  the  mort- 
gage was  made  at  Abel's  saggestion;  that  he  had  supported  his 
parents  since  the  first  conveyance;  and  that  he  was  insolvent  at 
the  time  of  the  execution  of  the  mortgage.  The  tenant  claimed 
under  a  regular  sale  made  by  Abel's  administratrixi  for  the  pay- 
ment of  his  debts. 

The  demandant  contended  that  the  two  deeds  constituted 
hot  one  entire  contract.  But  even  if  this  were  not  so,  there 
was  a  subsisting  obligation  on  Abel's  part  to  support  his  par- 
ents at  the  time  when  he  gave  the  mortgage,  and  it  was  not, 
therefore,  a  voluntary  conveyance  which  could  be  avoided  by 
his  creditors. 
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But  the  judge  instructed  the  juzy  that  the  two  deeds  could 
not  be  taken  together  as  parts  of  one  contract;  that  the  first 
deed  vested  the  estate  absolutely  in  Abel;  and  thai  as  the  mort- 
gage was  in  its  terms  prospective  only,  and  not  made  to  secure 
the  payment  of  any  sum  then  due,  it  was  a  voluntary  convey- 
ance, and  void  as  against  creditors.  Verdict  for  the  tenant, 
taken  subject  to  the  opinion  of  the  court  upon  the  correctness 
of  the  instructions. 

Oreenleaf  and  Buggies^  for  the  demandant,  cited  Quarles  v. 
Quarles^  4  Mass.  680;  1  Com.  Dig.,  tit.  Bargain  and  Sale,  B, 
11;  BuOard  v.  Brigga,  7  Pick.  537  [19  Am.  Dec.  292];  Miller  v. 
HdwkSy  15  Johns.  405;  SchiUinger  v.  McCann^  6  Oreenl.  364; 
Wilkinson  v.  ScoU,  17  Mass.  249. 

Thayer  and  Porter,  for  the  tenant,  cited  Flint  v.  Shddon,  13 
Mass.  443  [7  Am.  Dec.  162];  Boyd  v.  Stone,  11  Id.  348;  ^ede 
V.  Adams,  1  Greenl.  1;  Emery  v.  Chase,  5  Id.  232. 

By  Oourt,  Mellen,  C.  J.  By  the  report  of  this  case,  it  ap- 
pears that  the  judge  presiding  at  the  trial  admitted  parol  evi- 
dence as  to  the  consideration  of  the  deed  from  the  demandant 
to  Abel  Tyler,  though  objected  to  by  the  counsel  for  the  tenant, 
and  also  gave  certain  instructions  to  the  jury,  of  which  the 
counsel  for  the  demandant  complains.  We  are  of  opinion  that 
the  instructions  were  not  correct,  and  on  that  ground  the  ver- 
dict ought  to  be  set  aside,  unless  the  objection  as  to  the  admis- 
sibility of  the  parol  evidence  touching  the  consideration  of  the 
deeds  is  by  law  sustainable;  for  if  such  proof  can  not  be  admit- 
ted, a  new  trial  would  be  useless,  and  judgment  should  be  en- 
tered for  the  tenant. 

It  is  contended  that  no  parol  proof  is  admissible  to  show  that 
the  consideration  of  the  deed  was  in  any  respect  different  from 
what  the  deed  imports;  and  it  is  admitted  that  the  only  consid- 
eration therein  expressed  is  one  thousand  dollars.  Several 
cases  on  this  point  have  been  cited,  as  Steele  v.  Adams,  on  one 
side,  and  Wilkinson  v.  Scott,  17  Mass.  249,  on  the  other.  There 
are  numerous  other  cases  bearing  on  the  general  question;  and 
in  SchiUinger  v.  McCann,  6  Oreenl.  364,  we  were  requested  to 
review  our  decision  in  Steele  v.  Adams.  But  the  cause  was  dis- 
posed of  without  either  afiirming  or  overruling  that  decidon. 
In  the  present  case  it  is  not  necessary  for  us  to  pursue  a  differ- 
ent course.  Without  contradicting  the  deed  as  to  the  consider- 
ation expressed,  it  was  competent  for  the  plaintiff  to  prove  an 
additional  consideration  not  expressed.     Such  was  Qie  object 
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and  iendenpy  of  the  eTidenee  which  was  offered  and  admitted. 
This  aeems  to  be  a  well-settled  principle  of  law:  MUdmay's  ccue, 
1  Ck).  176;  Ld.  CrtmweCl^s  case,  2  Id.  76;  1  Com.  Dig.,  tit. 
Bargain  and  Sale,  B,  11;  1  Bao.  Abr.,  'same  title,  D;  Rex  ▼. 
Scammonden,  3  T.  B.  474;  WaUiB  t.  Wallis,  4  Mass.  135  [3  Am. 
Dec.  210].  Here  Parsons,  C.  J.,  says:  "In  this  case,  beside 
the  yalnable  consideration  expressed,  a  coDsideration  of  natural 
affection  may  be  averred  as  consistent  with  it."  And  in  Quarles 
T.  Quarles,  Id.  680,  Sedgwick,  J.,  in  pronouncing  the  opinion 
of  the  court,  says:  "  The  principle  is,  I  think,  most  clearly  es- 
tablished, that  when  one  consideration  is  expressed  in  a  deed, 
any  other  consideration  consistent  with  it  may  be  averred  and 
proved."  For  these  reasons,  the  cause  must  be  opened  to  an- 
other trial,  when  the  jury  may  expressly  decide  the  question 
whether  there  was  existing  and  in  force,  at  the  time  the  mort- 
gage deed  was  given,  a  parol  contract  on  the  part  of  Abel  Tyler 
to  support  and  maintain  his  parents,  as  mentioned  in  the  con- 
dition of  the  mortgage. 
YerdLct  set  aside,  and  new  trial  granted. 


In  Bowtn  v.  Bell,  11  Am.  Deo.,  held  that  parol  evidenoe  waa  admiaaible  to 
prove  that  the  cooaidenttion  ezpreaaed  in  a  deed  to  have  been  xeoeived  waa 
in  fact  not  paid;  in  Hatty  v.  Alexander,  10  Id.  519,  that  parol  evidence  waa 
jhlmiwible  to  prove  other  valuable  oonaideration  in  addition  to  that  expreased 
in  the  deed;  in  Sneed  v.  Hooper,  5  Id.  691,  that  a  oonaideration  may  be  eatab- 
liahed  by  parol,  oonaiatent  with  that  expreaaed  in  the  deed.  On  the  admiaai- 
bility  of  parol  evidenoe  tooohing  oonaideration,  aee  note  to  Schemerhom  v. 
VamUrk^deH,  3  Id.  306. 
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Campbell's  Case. 

[a  Blasd**  Obaxosbx,  900.] 
liUVATIO  AKD  InVAST  DxFENDANTS  CAN  KOT  BB  BOUITD  by  ft  fpeoU 

intheoanae. 

Bale  of  Rbaiat  mat  bb  Dbcbbbd  ik  a  Cbbdiio&'s  Suit  agunrt  haizB  and  d«- 
▼iM68,  before  the  cause  is  regularly  set  down  for  hearings  wbere  thedaim 
haa  been  diatinotly  established,  in  whole  or  in  part,  and  the  insufficiency 
of  the  personal  estate  has  been  shown  or  admitted. 

Wbkbb  a  Cbbditob  of  a  Lukatzo  Applibs  to  a  Coubt  of  Equitt  for  reliei, 
the  Innatio's  estate  will,  in  most  cases,  be  preserved  for  his  support^  if 
practicable,  and  the  rents  and  profits  only  applied  to  the  satisfaotkm  of  hii 
debts,  until  after  his  death;  yet,  even  in  England,  a  portion  of  hia  raalfy 
maybe  sold,  if  necessary,  or  if  his  advantage  will  be  promoted, 

LUVATZO'S  BbAI/TT  OB  PEBSONALTT  KT78T  BB  SOLD  Of  THIS  StAIB  bj  OrdSTOf 

the  court,  on  application,  for  the  payment  of  his  debts,  not  denying  to  the 
chancellor  the  power  to  consider  the  advantage  of  the  famatio  as  €w  aa 
practicable. 

Whibb  thb  Bight  to  thb  Bbal  Ebtaxb  ofak  iNFABTwaaaoiij^ttobeqiiea- 
tioned  or  chargsd,  the  rule  of  the  comnuHi  law  was  that  the  parol  ahould 
demur,  and  that  the  proceedings  should  be  stayed  until  he  attainw^  his 
majority. 

Ahbwbb  of  an  JxvAsrt  o&  Lttnatio  Dbvibeb  hy  his  guardian  a<f  Utem  or  oom* 
mittee,  in  a  creditor's  suit,  admitting  the  plaintiff's  claim  and  the  inanf- 
fidency  of  the  personal  assets,  authorises  the  chanoellor  immediately  to 
decree  a  sale  of  the  realty  of  the  deceased  to  pay  debts. 

Dbvisb  FOB  thb  Patmbnt  OF  Dbbts,  if  sufficient  and  efiSactnal  for  that  purpose^ 
is  valid,  and  creditors  can  only  take  the  estate  devised;  but  if  the  prop- 
erty devised  is  insufficient  or  the  devise  is  ineffiBctual,  it  ia  void  against 
creditors. 

Pbxtatb  Acts  of  Pa&uambkt  were  passed  in  England  only  where  there  was 
no  other  mode  of  relief. 
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Such  Acts  abx  Covstbued  as  Pbivate  Gonvetai^ces,  binding  only  parties 
and  privies,  and  not  afifocting  the  tights  of  strangers* 

I'ttiTAiv  Act  OBTAzmo)  bt  Fraud  may  be  relieved  against  in  a  court  of  law 
or  equity. 

KiciXALs  OF  Gknxral  AND  PuBUO  Faots  Of  AN  AoT  of  parliament  oan  not  be 
denied. 

Bbotal  of  a  Pabticitlab  Fact  to  the  Pbejttdicb  of  an  individnal  right  is 
not  condnrire,  except  in  the  case  of  bills  of  attainder. 

Lboblativb  Enactuxnt  Which  m  Palpably  Absubd,  nnnatnral,  nnjnst,  or 
impracticable,  is  absolutely  void,  both  here  and  in  England. 

80TB8BI0NT7  BELONGS  ONLY  TO  THE  Pbofle  in  this  republic,  and  the  govern- 
ment is  strictly  limited,  both  by  its  nature  and  by  constitutional  provi- 


Obvebal  Abbembly  can  EaoBCisE  no  Abbitbaby  Poweb  over  the  rights  or 
pruperty  of  an  individual,  and  no  authority  beyond  its  legitimate  sphere 
as  a  legislature. 

Pbitatb  Statutes  hebs  Operate  Genebally  as  Pbivate  Conteyanoes 
merely,  binding  only  on  parties  and  privies,  and  are  valid  if  they  do  not 
oonfiict  with  the  constitution. 

Valxdht  of  Statutes  Ankullzno  the  Mabbiaob  Gontbact,  and  of  other 
private  statutes,  in  particular  cases,  considered. 

Siatotb  oitino  Poweb  to  Mobtoaoe  a  Decsdknt*s  Realty,  for  the  pay- 
ment of  debts,  may  bind  his  heirs  and  devisees,  who  applied  for  it,  but 
not  his  creditors. 

Hbibs  of  a  Dbcbased  Debtob  WEBB  Liable,  at  common  law,  only  for  the  an- 
cestor's bond  debts  to  the  extent  of  real  assets  descended,  but  this  liability 
has  been  extended,  by  statute,  in  Maryland,  to  simple  contract  debts. 

BxaL  OB  Deyiseb  Who  has  Aliened  Realty  descended  or  devised  to  him,  in 
respect  of  which  he  is  liable  for  the  ancestor's  debts  by  bond  or  simple 
cofrtract^  remains  personally  liable,  or  the  creditor  may  pursue  the  specific 
produce  of  assets  so  aliened. 

Alodtation  BY  THE  Heib  OB  Devisee  afteb  Suit  Bbouoht,  in  such  a  case, 
ii  void  as  against  creditors. 

To  CoNgiTruTE  Lis  Pendens,  it  is  sufficient  that  there  be  a  bill  filed,  and  a  tub- 
pcata  returned  served  in  a  suit  affecting  the  rig^t  to  an  estate. 

Sbtbral  Sum  may  be  Consolidated  where  their  object  is  to  have  the  same 
estate  applied  to  the  satisfaction  of  debts  and  claims. 

Cbedhob's  bill  filed  by  the  administrators  of  Benjamin  Har« 
irood,  deceased,  on  February  14,  1829,  in  behalf  of  themselves 
and  other  creditors  of  William  Campbell,  deceased,  against 
Edward  Campbell,  John  McHenry,  James  Cunningham,  and 
Catherine,  his  wife,  William  C.  Cunningham,  James  Cunning- 
ham, jiuL,  Bebecca  Cunningham,  Charles  E.  Cunningham,  George 
Cunningham,  Charles  Campbell,  and  John  I.  Donaldson.  The 
bill  set  forth,  in  substance,  the  following  state  of  facts: 

William  Campbell,  on  Sej)tember  8,  1821,  made  his  will  de- 
vising all  his  property  to  Edward  Campbell  and  John  Mc- 
Henry, in  trust,  as  follows:  "  All  my  lands  in  Baltimore  county 
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to  be  sold  for  the  payment  of  my  debts;  and  if  the  proceeds 
thereof,  together  with  the  debts  due  me,  should  not  be  suffi- 
cient to  discharge  the  same,  then  my  square  in  Fredericktown, 
my  Tontine  shares,  and  my  ten  Potomac  shares  to  be  sold  for  that 
purpose,  or  so  much  thereof  as  may  be  necessary;  and  if  there 
should  still  be  a  deficiency,  then  as  much  of  my  property  in 
the  city  of  Washington  as  may  be  necessary  to  supply  that 
deficiency.  My  debts  being  paid,  then  the  residue  of  my 
property  to  be  held  for  the  use  of  my  children,  viz.,  Catherine 
Cunningham,  Charles  Campbell,  Randolph  Campbell,  and  Ed- 
ward Campbell,  in  the  manner  and  proportions  following," 
specifying  the  portion  which  each  was  to  have,  and  declaring 
that  it  should  be  held  in  trust  for  the  use  of  each  for  life,  and 
afterwards  to  be  equally  divided  among  his  or  her  children. 
Edward  Campbell  and  John  McHeniy  were  appointed  executors, 
and  duly  qualified  as  such  upon  the  testator's  death.  The  tes- 
tator having  died  largely  indebted  to  sundry  persons,  and  said 
debts  being  still  unpaid,  Edward  Campbell,  as  trustee,  for  the 
purpose  of  paying  the  same,  made  a  number  of  sales  to  various 
purchasers  of  parts  of  the  lands  in  Baltimore  county,  put  one  of 
the  purchasers  in  possession,  and  received  part  payment  from  him. 
But  the  said  purchaser  refused  to  pay  anything  more,  and  the 
other  purchasers  declined  to  pay  anything  whatever  until  they 
could  obtain  a  good  title  by  a  joint  conveyance  from  the 
trustees. 

The  said  Edward  Campbell,  Randolph  Campbell,  James  Cun- 
ningham, and  Catherine,  his  wife,  as  heirs  and  devisees  of  Wil- 
liam Campbell  (Charles  Campbell,  the  other  heir  and  devisee, 
being  non  compos  mentis) ,  filed  a  bill  in  this  court,  on  Januazy 
22,  1824,  against  John  McHenry,  setting  forth  all  the  fiiets 
above  stated,  and  praying  that  the  said  sales  be  confirmed,  and 
that  the  defendant,  McHenry,  be  decreed  to  join  in  proper 
conveyances  to  the  purchasers,  for  the  purposes  of  satisfying  the 
claims  against  the  estate,  and  relieving  the  portions  devised  to 
the  plaintiffs  from  the  incumbrance  thereof.  The  defendant 
answered,  admitting  most  of  the  allegations  of  the  bill,  but 
averring  that  the  defendant  had  withheld  his  assent  from  the 
said  sales,  because,  as  he  had  been  informed,  the  said  Edward 
had  not  applied  the  money  received  to  payment  of  debts,  and 
because  some  of  the  sales  were  for  too  small  a  price,  and  were 
made  in  such  a  way  as  to  render  the  residue  of  the  Baltimore 
county  land  very  unsalable.  The  chancellor,  on  October  7, 
1825,  made  his  decree,  affirming  the  sales  already  made,  direct* 
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ing  tho  trustees  to  proceed  in  making  farther  sales  in  accord- 
ance with  the  terms  of  the  will,  until  a  sufficient  sum  should  be 
realized  to  satisfy  all  the  claims  against  the  estate,  and  requir- 
ing Edward  Campbell  to  giye,  under  oath,  an  account  of  his 
proceedings  as  to  the  sales  already  made,  the  sums  received 
thereon,  and  the  disposition  which  he  had  made  of  the  same. 
Subsequently,  on  July  3, 1826,  on  petition  of  James  Cunning- 
ham and  wife,  representing  that  the  property  to  be  sold  was  of 
great  value,  the  chancellor  made  an  order,  requiring  the 
trustees  to  give  bonds  in  the  sum  of  one  hundred  thousand 
dollars  for  the  faithful  execution  of  their  trust,  or  to  show 
cause  to  the  contrary,  on  or  before  July  24,  1826.  Such  bonds 
not  having  been  given,  and  no  cause  to  the  contrary  having 
been  shown,  the  chancellor,  on  September  30,  1826,  made  a 
further  order,  removing  Edward  Campbell  and  John  McHenry 
as  trustees,  and  appointing  John  I.  Donaldson  in  their  stead, 
fixing  his  bond  also  at  one  hundred  thousand  dollars.  The 
bond  having  been  given  as  required,  the  chancellor  made 
another  order  October  10,  1826,  directing  the  trustees  who  had 
been  removed  to  render  an  account  of  their  doings,  and  of  the 
money  and  property  in  their  hands,  and  to  turn  the  same  over 
to  Donaldson.  An  order  was  also  made  January  24,  1827, 
directing  the  creditors  of  the  estate  to  file  vouchers  of  their 
respective  claims.  Vouchers  were  accordingly  filed  by  many  of 
the  creditors  of  the  estate,  but  not,  as  it  seems,  by  the  present 
plaintifBa  or  their  intestate.  Donaldson,  the  trustee,  made  several 
reports  of  sales  of  property  in  Washington  city,  which  were 
duly  affirmed,  and  also  of  money  received  from  that  source,  as 
well  as  from  dividends  of  Tontine  stock,  from  rents,  and  from 
previous  sales  made  by  Edward  Campbell. 

On  August  4,  1827,  the  auditor,  under  the  direction  of  the 
chancellor,  reported  a  statement  of  claims  against  the  estate 
amounting  to  fifty  thousand  eight  hundred  and  sixty  dollars  and 
sixty-five  cents,  but  as  some  payments  had  been  made  by  the 
former  tru&tees,  the  amount  of  which  was  not  stated,  no  distri- 
bution could  be  made.  The  general  assembly  on  March  1, 
1826,  having  passed  a  private  act  on  petition  of  the  heirs  and 
devisees  of  "William  Campbell,  authorizing  the  chancellor,  on 
the  application  of  any  person  interested,  and  on  his  being  satis- 
fied that  it  would  be  beneficial  to  the  creditors  and  others  inter- 
ested, to  appoint  a  trustee  or  trustees  with  power  and  authority, 
after  giving  sufficient  bonds,  to  mortgage  the  realty  of  the  estate 
or  any  part  of  it^  on  such  terms  as  he  or  they  might  deem  ad« 
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yantageouB,  for  the  purpose  of  raising  money  to  paj  the  claims 
against  the  estate,  Edward  Campbell  and  Cunningham   and 
wife  filed  their  petition  setting  forth  the  passage  and  provisions 
of  said  acty  and  stating  that  Bandolph  Campbell  bad  previoiisl j 
died  intestate;  that  Charles  Campbell  was  still  of  uDsonnd 
miudy  without  hope  of  recovery;  that  the  petitioner,  Catherine, 
who  was  to  take  on  his  behalf,  and  after  him,  considered  the 
petition  filed  on  bis  behalf  as  well  as  her  own;  that  the  peti- 
tioners had  been  put  into  possession  of  the  property  devised  for 
their  use,  but  were  apprehensive,  as  the  creditors  were  very 
pressing,  that  the  property  would  be  taken  from  them.      They 
therefore  prayed  that  a  trustee  might  be  appointed  as  author- 
ized by  the  act.    A  decree  was  made  accordingly,  December  12, 
1827,  appointing  John  I.  Donaldson  trustee,  authoiizing  him  to 
mortgage  the  real  estate  of  the  deceased,  in  accordance  with  the 
terms  of  the  act.     Subsequently,  on  a  petition  filed  by  Cun- 
ningham and  wife,  setting  forth  that  Charles  Campbell  was  of 
unsound  mind,  and  incapable  of  managing  himself  or  his  aflEiiun, 
a  writ  de  lunaJtico  inquirendo  was  issued,  and  an  inquisition 
taken  and  returned  January  8,   1828,  finding  that    Charles 
Campbell  was,  and  had  been  since  March  19, 1819,  a  lunatic, 
without  lucid  intervals,  and  was  then  in  a  hospital  for  the  in- 
sane;  that  he  was  incapable  of  governing  himself  or  managing 
his  property,  and  that  Edward  Campbell  and  Catherine  Cun- 
ningham were  his  next  of  kin.    The  return  was  confirmed  bj 
the  chancellor,  Januaiy  10, 1828,  and  James  Cunningham  ap- 
pointed committee  to  take  the  charge  and  custody  of  the  per- 
son and  estate  of  the  said  Charles  Campbell. 

The  bill  filed  by  the  present  plaintiffs  further  stated  that  Wil- 
liam Campbell  died  indebted  to  their  intestate  in  a  large 
amount,  which  was  yet  unpaid;  that  large  portions  of  the  estate 
had  been  sold  by  Edward  Campbell  and  John  McHeniy,  the 
proceeds  of  which  had  not  been  applied  to  the  payment  of  the 
debts  of  the  estate;  that  the  defendant,  Donaldson,  had  not 
accounted  for  the  sums  received  by  him  as  trustee,  and  that  the 
personalty  and  the  real  estate  devised  to  be  sold,  were  insuffi- 
cient to  pay  the  debts.  The  plaintiffs,  therefore,  prayed  that 
the  several  trustees  should  account  for  the  property  sold  and 
the  money  received,  and  that  the  property  devised  in  trust  for 
the  testator's  children  and  grandchildren,  or  so  much  thereof 
as  necessary,  be  sold  for  the  payment  of  his  debts. 

Charles  Campbell  answered  by  his  committee,  James  Cunning- 
ham, admitting  the  facts  set  forth,  and  praying  that  the  lands 
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devised  to  be  sold  should  be  first  sold,  and  that  no  part  of  the 
land  devised  to  the  lunatic  should  be  sold  until  an  account  had 
been  rendered  bj  the  trustees.  The  infant  children  of  the  de- 
fendant, Catherine,  also  answered,  by  their  guardian  ad  litem ^ 
admitting  the  facts  alleged,  but  insisting  that  the  land  devised 
to  be  sold  should  be  first  sold,  and  that  the  private  act  of  as- 
sembly above  mentioned,  and  the  decree  thereunder,  were  bind- 
ing on  the  plaintiffs  and  the  other  creditors,  and  could  not  be 
disregarded  or  set  aside  by  this  court.  The  defendant  Donald- 
son admitted  the  facts  alleged  so  far  as  he  was  concerned.  The 
other  defendants  failed  to  answer,  and  an  interlocutory  decree 
was  passed  against  them.  On  July  25,  1829,  the  solicitors  of 
the  parties  filed  the  following  agreement:  ''It  is  agreed  that 
this  cause  shall  remain  in  its  present  state  until  September 
term,  and  unless  some  other  agreement  shall  be  entered  into 
before  that  time,  that  such  decree  shall  then  be  entered  as  may 
appear  agreeable  to  the  course  of  the  court,  upon  the  case  made 
by  the  bill  and  answer  now  filed."  No  other  agreement  having 
been  filed,  the  cause  was  submitted  with  the  consent  of  the 
solicitors  of  the  parties,  except  the  defendant,  McHenry,  in 
accordance  with  the  foregoing  stipulation. 

Blaio),  Chancellor.  The  agreement  under  which  this  case 
has  been  submitted  is  conclusive  upon  all  the  adult  parties  to 
the  suit,  except  the  defendant,  John  McHenry,  who  is  not  a 
party  to  it;  but  he,  being  in  default  for  not  answering,  may,  on 
the  proceedings  and  proofs,  be  considered  as  having  waived  all 
objections  to  the  plaintiffs  obtaining  the  relief  asked  by  the  bilL 
In  regard  to  the  lunatic  and  the  infant  defendants,  it  is  clear 
that  their  interests  can  not  be  bound  by  any  special  agreement, 
and,  therefore,  although  a  committee  or  guardian  ad  litem  of 
a  lunatic  or  infant  may,  in  a  regular  course  of  proceeding,  in 
some  cases  consent  to  a  decree:  Hammond  v.  Hammond,  2 
Bland's  Ch.  306;  yet  as  to  them,  in  this  instance,  the  court 
must  found  its  decree  upon  other  and  better  ground  than  that 
of  a  peculiar  agreement  by  which  adult  and  sane  persons  alone 
are  competent  to  bind  themselves. 

According  to  the  general  course  of  tne  court,  all  cases  must 
he  regularly  set  down  for  hearing  before  either  party  is  allowed 
to  call  for  a  decree.  But  in  creditors'  suits  the  course  is  some- 
what different.  In  such  cases,  to  prevent  delay,  and  as  so  much 
is  to  be  done  after  the  funds  have  been  brought  into  court,  and 
everything  may  be  so  easily  set  right,  by  further  directions,  it 
lias  long   been  the  established  practice  here,   as  well    as    in 
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'England,  in  all  sucli  cases  where  the  whole  or  a  pari  of  the 
plaintiff's  claim,  as  designated  in  the  bill,  has  been  disiinctlj 
established  or  admitted  as  sx>ecified,  and  it  is  shown  or  con- 
fessed that  the  personal  estate  has  been  exhausted,  or  is  in- 
sufficient, at  once  to  pass  a  decree  directing  the  real  estate  to 
be  sold,  without  waiting  for  the  case  to  be  fully  prepared  for  a 
final  close,  or  to  be  regularly  set  down  for  hearing:  Holme  t. 
Stanley,  8  Ves.  1;  Lloyd  v.  Johnes,  9  Id.  65;  Birch  ▼.  Glover,  4 
Mad.  376.  And  this  being  a  creditor's  suit,  a  decree  for  a  sale 
may,  therefore,  be  passed  before  the  case  has  been  regularly  set 
down  for  hearing,  provided  there  be  no  other  impediment  to 
the  passing  of  such  a  decree. 

Although  the  property  of  a  lunatic  can  not,  either  by  a  court 
of  common  law  or  equity,  be  removed  beyond  the  reach  of  his 
creditors,  or  be  prevented  from  being  taken  and  applied  in  sat- 
isfaction of  his  debts,  yet,  in  most  cases,  where  a  creditor  of  a 
lunatic  applies  to  a  court  of  equity  for  relief,  the  estate  of  the 
lunatic  will  be  preserved  for  his  support,  if  practicable,  so  as  to 
prevent  the  burden  of  maintaining  him  from  being  thrown  upon 
the  public,  and  the  rents  and  profits  only  applied  in  satisfaction 
of  his  debts,  so  as  to  leave  to  the  unfortunate  person  a  mainte- 
nance out  of  his  own  estate,  at  least  during  his  lunacy,  postpoo- 
ing  the  debts  as  an  incumbrance  upon  bis  estate,  to  be  satisfied 
after  his  death  or  recovery :  Ex  parte  DUcee,  8  Yes.  79;  Shelford  on 
Lunacy,  357.  In  England,  though  land  is  not  generally  liiible 
for  debt,  yet  where,  on  application  by  the  creditor  of  a  lunatic 
it  is  shown  to  be  necessary  to  make  sale  of  some  of  his  property 
for  the  payment  of  his  debts,  and  it  appears  that  his  maintenance 
would  be  better  provided  for,  and  his  advantage  promoted,  by 
disposing  of  a  real  estate  inconvenient,  ill-conditioned,  etc  ; 
that  it  would  be  for  his  benefit  so  to  pay  his  debts,  and  keep  to- 
gether his  personal  estate,  the  court  has  no  difficulty  in  order> 
ing  a  sale  of  such  realty:  Philips,  ex  parte,  19  Yes.  123;  1800, 
c.  67;  1828,  c.  26.  But  here  lands  being  in  all  cases  liable 
for  the  payment  of  debts,  without  denying  to  the  chancellor 
here,  as  in  England,  the  power  to  consider  the  advantage  of  the 
lunatic,  as  far  as  practicable,  it  is  made  the  duty  of  the  court, 
on  application,  to  order  the  lunatic's  real  or  personal  estate  to 
be  sold  for  the  payment  of  his  debts:  1785,  c.  72,  sec.  5;  1829, 
c  222;  1833,  c.  150;  In  the  Matter  of  Brand,  6  Cond.  Chan.  542. 

In  the  case  of  infancy,  however,  it  was  a  general  rule  of  the 
common  law,  affirmed  and  enlarged  by  legislative  enactment, 
that  where  the  rigbt  to  the  real  estate  of  an  infanJb  was  attempted 
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to  be  qneBtioned  or  charged,  that  the  parol  should  demur;  or, 
in  other  words,  that  the  judicial  proceedings  should  be  stayed 
until  he  attained  his  full  age:  1721,  c.  14,  sec.  2;  1729,  c.  24,  sec. 
16;  Tayhr  t.  Philips,  2  Yes.  23;  Pla^cet  v.  Beeby,  4  East,  486. 

But  it  must  be  recollected  that  this  is  a  creditor's  suit,  as  to 
which  ib  is  expressly  declared  that  where  any  person  dies  with- 
out leaving  personal  estate  sufficient  to  discharge  his  debts,  and 
shall  leave  to  descend,  or  shall  devise  real  estate  to  a  minor  or 
lunatic,  the  chaucellor  bhall  have  full  power,  upon  application 
of  uny  creditor  of  the  deceased,  and  after  summoning  and  hear- 
ing the  infant  or  lunatic,  by  guardian  or  committee,  and  the 
claim  of  the  creditor  has  been  fully  established,  to  order  the 
real  estate  of  the  deceased  to  be  sold  for  the  payment  of  his 
debts:  1785,  c.  72,  sec.  5. 

In  this  instance,  the  claim  of  these  plaintifBs,  as  designated, 
has  been  admitted,  and  the  insufficiency  of  the  personal  assets 
for  the  payment  of  that  claim  has  also  been  diniinftly  admitted; 
and  therefore,  upon  these  admissions  which  the  committee  of  tlio 
lunatic  and  the  guardian  ad  liiem  of  the  infant  were  competent 
to  make;  since  the  answer  of  a  lunatic  by  his  committee  may  be 
read  againt  him  as  an  answer  of  one  of  full  age  and  sound 
mind:  Leviny  v.  Caverly,  Prec.  Chan.  229;  WHaon  v.  Grace,  14 
Yes.  172.  And  the  answer  of  an  infant  by  his  guardian  ad  IUcth, 
at  least  in  cases  of  this  kind,  may  be  read  against  him  also,  as 
if  made  by  him  when  of  full  age:  Hammond  v.  Hammond,  2 
Bland's  Gh.  306.  There  c|n  be  no  doubt  as  to  the  power  and 
duty  of  the  chancellor  immediately  to  decree  a  sale  of  the  real 
estate  for  the  payment  of  the  debts  of  the  deceased,  without  re- 
gard to  any  postponement  or  delay  to  which  a  lunatic  or  infant 
was  formerly  entitled,  or  with  which  they  might  otherwise  have 
been  indulged. 

All  real  estate  in  Maryland  has  been  made  subject  to  be  taken 
and  sold  for  the  satisfaction  of  the  debts  of  its  owner;  yet  that 
has  not  in  any  manner  affected  the  debtor's  right  to  alien  or 
devise  it  bona  fide  in  any  way  he  may  think  proper.  It  has, 
Lowever,  been  declared  by  statute,  that  all  devises  in  fraud  of 
creditors  shall  be  deemed  void:  3  W.  and  M.,  c.  14;  that  is, 
where  the  debtor  devises  his  real  estate  to  any  one,  without 
leaving  a  sufficiency  in  the  hands  of  his  beir  or  executor  to  pay 
his  debts,  yet  if  a  testator  devises  real  estate  for  the  payment  of 
bis  debts  in  a  way  that  may  be  sufficient  and  effectual  for  that 
purpose,  it  will  not  be  affected  by  this  statute.  But  if  the  real 
estate  set  apart  by  the  testator  for  the  payment  of  bis  debts  be 
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insufficient,  or  be  given  in  Buch  a  manner  as  to  be  ineffectual, 
then  it  will  be  considered  as  coming  within  the  meaning  of  this 
statute,  and  be  deemed  void.  Otherwise,  the  creditors  must 
take  that  real  estate  of  the  deceased  debtor  which  he  has  de- 
vised for  their  benefit,  and  none  other:  Hughes  t.  DouJben^  2 
Bro.  C.  C.  614;  S.  C. ,  2  Cox,  170;  BooOe  v.  BlandeU,  19  Ves.  628; 
AsJUjy  V.  Palmer,  1  Meriv.  296;  Pow.  Mort.  by  Coven,  69,  325. 

Here  it  is  alleged  and  admitted  that  the  whole  of  the  person- 
alty, together  with  the  real  estate  devised  by  this  testator  to  be 
sold  for  the  payment  of  his  debts,  is  wholly  inadequate  for  that 
purpose.  There  being,  then,  an  admitted  deficiency  of  the  de- 
vise for  the  payment  of  debts,  it  falls  within  the  operation  ot 
the  statute,  and  must  be  deemed,  as  against  creditors,  abso- 
lutely null  and  void.  The  case  being  thus  cleared  of  all  em- 
barrassment by  reason  of  that  devise,  it  fallows  that  the  real 
estate  of  this  deceased  debtor  must  be  dealt  with,  in  all  respects, 
as  if  he  had  made  no  provision  whatever  for  the  payment  of  his 
debts,  since  an  inadequate  or  ineffectual  provision  is  as  if  none 
had  been  made. 

But,  in  behalf  of  the  infants,  their  guardian  objects  that  the 
before-mentioned  private  act  of  assembly  has  prescribed  a 
mode  whereby  the  debts  of  their  ancestor  are  to  be  satisfied 
from  the  estate  devised  to  them;  and,  therefore,  that  these  cred- 
itors can  not  be  permitted  to  obtain  satisfaction  in  any  other 
manner.  This  objection  seems  to  have  been  thrown  into  the 
answer  of  these  infants,  rather  by  way  of  an  appeal  to  the  indul- 
gence of  the  court,  than  with  any  great  degree  of  confidence  in 
its  validity  as  a  bar  to  the  relief  claioied  by  the  bill.  But  when 
it  is  recollected  how  many  private  acts  of  this  description  the 
general  assembly  have  passed,  and  how  often  they  have  been 
tempted  or  urged,  by  generous  feelings,  or  by  considerations  of 
the  difficulty  and  hardships  of  the  case,  by  such  enactments, 
apparently  to  step  beyond  the  limits  assigned  to  them  by  the 
constitution,  or  to  trench  upon  the  confines  of  the  judiciary,  it 
may  be  well  to  investigate  this  matter  somewhat  more  atten- 
tively than  might  otherwise  be  deemed  necessary. 

This  mode  of  granting  relief  in  particular  and  anomalous 
cases  by  legislative  enactments,  is  said  to  have  prevailed  inEug- 
land  as  far  back  as  the  beginning  of  the  fifteenth  centuiy: 
Hallam  Mid.  Ages,  vol.  2,  c.  8,  pt.  3,  p.  134.  But  even  in  the 
earliest  times,  and  always  since,  when  the  matter  was  of  such  a 
nature  as  that  relief  could  obviously  be  had  in  the  ordinai7 
courts  of  justice,  parliament  has  refused  to  interfere,  and  left 
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the  parties  io  apply  to  the  regular  tribunals.  But  where  the  pe- 
titioner copjld  have  no  relief  without  a  special  enactment  in  that 
particular  case,  or  without  a  general  law  comprehendiDg  it,  then 
the  individual  application  has  been  considered,  and  such  a  pri- 
vate or  public  act  has  been  passed  as  seemed  most  proper;  and, 
in  some  instances,  a  private  clause  has  been  inserted  in  a  public 
statute  to  suit  the  particular  case,  so  that  the  statute  has  been, 
in  fact,  both  public  and  private  in  its  several  provisions.  It 
appears,  too,  that  the  fees  for  obtaining  relief  in  this  way,  in 
England,  are  taxed  like  the  costs  of  a  suit  in  the  ordinary  courts 
of  justice:  Spelman  v.  Woodbine ^  1  Cox,  49;  Wheeler,  ex  parte, 
3  Yes.  andBea.  21;  Holmes  v.  Higgins,  8  Com.  Law,  27;  Dwarris 
on  Statutes,  628. 

A  private  act  of  parliament,  although  strictly  and  literally 
followed,  as  regards  the  authority  and  jurisdiction  conferred. 
Ex  parte  Eing,  2  Bro.  0.    0.  158;  Ex  parte  Bolton  School,  2 
Bro.  0.  0.  662;  2  Mad.  Chan.  719,  is  iu  many  respects  con- 
sidered and  construed  as  a  mere  legal  conveyance,  in  general, 
binding  only  on  those  who  are  parties  to  it;  that  is,  those  who 
petition  for  it,  or  are  named  in  the  act  itself,  and  those  claiming 
under  them:    The  Case  of  the  Chancellor  of  Oxford,  10  Co.  57; 
HeaheOi  v.  Lee,  2  Saund.  96,  a;  Boulton  v.  Bull,    2   H.    Bl. 
499;  Perchard  v.  Heywood,  8  T.  B.  472;  WaUvxyn  v.  Lee,  9  Ves. 
25;  Bullock  v.  Fladgate,  1  Yes.  &  Bea.  471;  VauxhaU  Bridge 
Compai^y  v.  Earl  Spencer,  2  Mad.  855;  S.  C,  4  Cond.  Ch.  28; 
Edwards  v.  Orand  Junction  B.  Co.,  10  Id.  85;  Moore  v.  Usher,  Id. 
107;2Bl.Com.844;  6Cru.Dig.,tit.33.    It  is  never  permitted  to 
affect  the  interests  of  strangers,  or  to  defeat  the  rigbts  of  bona  fide 
purchasers  for  a  valuable  consideration;  because,  as  to  stran- 
gers, a  private  act  is  considered  only  in  the  light  of  a  private 
conveyance.    Pom/ret  v.   Windsor,  2  Yes.  480;  as  where  an  act 
gave  the  lands  of  Priory's  alien  to  the  king,  it  was  held  that  it 
did  not  extinguish  an  annuity  of  a  Prior,  which  he  had  out  of 
a  rectory,  although  there  was  not  any  saving  in  the  act;  and  so, 
too,  where  a  statute  makes  a  conveyance  good  against  the  king, 
or  any  certain  person,  it  is  not  allowed  to  take  away  the  rights 
of  any  others,  although  there  be  not  any  saving  in  the  act: 
Sir  Francis  Barrington*s  case,  8  Co.  271;  Provosi  of  Eton  v. 
Bishop  of  Winian,  8  Wils.  496;  Townley  v.  Oibsm.  2  T.  B.  706; 
RiddaL  V.  While,  Anstr.  281;  Dwarris'  Statutes,  635;  6  Cm. 
Dig.,  tit  33.    But  where  there  is  on  estate  in  remainder,  which 
the  party  may  bar  by  a  fine  and  common  recovery,  in  such  case, 
the  claimant  of  such  outstanding  estate  may  be  bound  by  a  pri* 
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Tate  act  of  parliament,  although  not  named  in  it;  because  the 
legislative  enactment  is  only  another  form  of  effecting  that 
which  might  have  been  done  by  an  ordinary  course  of  judicial 
proceeding:  Weaiby  v.  Kieman,  Amb.  697. 

In  a  case,  howeyer,  where  a  private  act  of  parliament  was 
passed  authorizing  the  sale  of  a  real  estate,  during  the  infancy 
of  the  heir,  to  pay  debts,  which  directed  that  the  mortgage 
should  be  first  paid;  and  it  afterwards  appeared  that  there  were 
judgments  by  which  the  estate  was  bound  prior  to  the  mort- 
gage, it  was  nevertheless  held  that  the  act  must  be  obeyed,  and 
the  mortgage  first  paid.  But  it  seemed  to  be  admitted  that  by 
virtue  of  the  general  saving  in  the  act  the  judgment-creditors 
might  make  use  of  their  incumbrances  as  they  could  at  law. 
This  determination  appears  to  have  been  pronounced  with  some 
hesitation  and  reluctance:  T^rd  v.  CecU,  2  Yern.  711.  The  par- 
liament, by  thus  arbitrarily  altering  the  rights  of  the  parties,  and 
ordering  the  mortgage  to  be  first  paid  to  the  prejudice  of  prior 
judgment-creditors,  exerted  a  kind  of  supreme  power,  which  it 
has  been  declared  should  never  be  exercised  upon  any  occasion, 
and  was  too  dangerous  to  be  intrusted  even  to  that  body:  Karnes 
Pri.  Eq.,  b.  1,  p.  1,  sec.  4.  No  court  of  justice  of  England  has 
ever  ventured  to  assume  such  a  power  in  any  form;  for,  as  it  has 
been  said,  men's  deeds  and  wills,  by  which  they  dispose  of  their 
estates,  are  laws  which  they  are  allowed  to  make,  and  which 
are  not  to  be  altered  even  by  the  king  in  his  courts  of  law  or 
conscience:  Gary  y.  Bertie^  2  Vem.  337;  Wright  Y.Simpson,  6 
Ves.  731;  Kendall,  ex  parte,  17  Id.  525;  Sumner  v.  PaweU,  2 
Meriv.  30. 

It  has  been  held  in  England  that  a  private  act  of  parliament 
which  had  been  obtained  by  fraudulent  suggestions,  or  by  a 
suppression  of  the  truth,  might,  on  that  ground  alone,  be  re- 
lieved against  by  any  court  of  law  or  equity  in  which  the  fraud 
could  be  fully  and  clearly  shown.  As  was  done  in  a  case  in 
the  high  court  of  chancery  of  England  before  our  revolution, 
in  which  an  act  of  the  legislature  of  the  then  province  of  Penn- 
sylvania was,  about  the  year  1725,  set  aside  on  the  ground  of 
its  having  been  obtained  by  fraudulent  suggestions:  Penn  v. 
Baltimore,  1  Yes.  454;  5  Gru.  Dig.,  tit.  33,  5,  50;  2  Chalmer's 
Opin.  Em.  Lawyers,  8, 10,  41;  Partridge  v.  Doney,  3  H.  &  J. 
307,  note;  Owings  v.  Speed,  5  Wheat.  420.  And  so,  too,  in  some 
other  cases  where  private  acts  have  been  passed  by  the  parlia- 
ment of  England,  upon  false  suggestions,  they  were,  upon  that 
ground  alone,  vacated  by  the  court  of  chancery  on  a  bill  filed 
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by  the  partj  aggrieyed:  6  Cru.  Dig.,  tit.  33,  sees.  61, 58;  2  Bl. 
Com.  346. 

It  Beems  to  be  generallj  admitted  in  England  that  the  xe- 
hearaal  or  recital  of  general  and  public  facts  and  circnmstances  in 
a  statute  can  not  be  denied;  such  as  the  rehearsal  in  the  statute  de 
donis  of  what  was  the  common  law  before  the  passing  of  that 
act  (Go.  Lit  19),  or  the  recital  in  a  statute  that  great  outrages 
had  been  committed  in  a  certain  part  of  the  country,  and  that 
therefore  the  statute  was  passed:  Bex  v.  SuUtoriy  4  Mau.  &  Sel. 
632.     Such  statements  of  facts,  of  a  public  nature,  upon  which 
the  gOYemment  had  acted,  must,  for  all  such  public  purposes,  be 
taken  to  be  true.    But  then  no  particular  fact  can  be  assumed  or 
declared  by  the  legislature  to  be  true  so  far  as  to  afiEect  the  rights 
of  a  person,  or  the  title  of  an  individual  to  any  property.    Not 
because  it  would  be  indecent  or  improper  to  question  the  mo- 
tiTes  or  purity  of  the  legislative  body,  who  must  always  be  pre- 
sumed to  act  lightly  and  to  set  forth  the  truth  until  the  contrary 
is  clearly  shown;  but  because  in  all  such  cases  it  may,  without 
any  impeachment  of  their  integrity,  be  presumed  that  they  have 
been  misled  or  misinformed.     As  where  a  statute  recited  that  a 
certain  person  had  been  attainted,  when  in  truth  such  ^as  not 
the  fact,  the  party  was  not  thereby  concluded  and  prevented 
from  showing  the  truth:  Earl  of  Leiceslor  v.  Heydoriy  1  Plowd. 
89&    And  so  where  the  preamble  of  an  act  of  parliament  recited 
that  the  plaintiff's  father  had  not  been  married,  yet  he  was  al- 
lowed to  prove  that  he  had  been  married,  and  so  to  obtain  a  ver- 
dict founded  upon  the  fact  of  his  legitimacy,  in  direct  opposition 
to  the  recital  in  the  act  of  parliament:  Bull  N.  P.  112;  Co.  Lit. 
860.   But  the  parliament  of  England,  on  principles  of  state  policy 
not  applicable  to  cases  of  a  civil  nature,  have,  in  many  instances, 
passed  bills  of  attainder,  by  which  facts  have  been  assumed  to 
be  true  without  the  formality  of  proof,  and  individuals  have 
been  attainted,  condemned  to  death,  and  their  estates  confiscated 
without  even  calling  on  them  to  answer.    It  can  not  be  denied 
that  for   all  such   purposes    that  legislative    body    has    the 
power  to  assert  the  truth  of  any  facts  to  the  destruction  of  an 
individual,  without  leaving  to  him  the  means  of  controverting 
what  had  been  thus  asserted  in  any  judicial  manner  or  form 
whatever:  4  Inst.  87;  Com.  Dig.,  tit.  Pari.  H.  6. 

Even  in  England,  there  are  many  cases  in  which  the  courts 
of  justice  found  their  judgments  upon  considerations  of  public 
jtilily,  looking  to  politics,  or  that  which  is  deduced  from  the 
frame  of  the  government  of  the  country:  Earl  of  Chesierfidd 
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T.  Jbiwsen,  2  Yes.  156.    Here  it  has  become  very  common  of  late 
to  speak  of  the  soYereign  power  and  of  the  sovereignty  exercised 
by  our  goyemment.   These  words  do  not,  however,  occur  either 
in  the  constitution  of  this  state,  or  in  that  of  the  Union.     The 
words  sovereign  and  sovereignly  refer  to  him,  or  that  body  of  men 
who  possess  the  supreme  power  of  the  state;  who  have  no  su- 
perior, and  who  hold  the  supremacy — the  highest  authority  at  dis* 
cretion,  and  without  responsibilily.    In  England,  the  monarch 
alone  wears  "  the  golden  yoke  of  sovereignty."  All  discretionaiy 
and  irresponsible  power  belongs  to  him  only;  except  in  so  far  as 
it  has  been  expressly  chartered  out  by  him  to  the  parliament  or 
the  judidaxy:  Bao.  Abr.,  tit.  Prerogative,  487;  Hallam's  Mid. 
Ages,  c.  8,  pt.  8,  p.  183.    When  the  king  and  the  parliament,, 
however,  unite,  they  are,  indeed,  clothed  with  a  sovereignty 
which  is,  to  the  extent  of  all  human  power,  within  the  range  of 
their  jurisdiction,  altogether  omnipotent.    Yet,  it  has  been  held 
in  England,  as  well  as  in  this  country,  that  if  a  legislative  en- 
actment, owing  to  some  oversight  or  mistake  of  its  makers, 
directs  that  to  be  done  which  is  palpably  absurd,  unnatural, 
unjust,  or  impracticable;  as  that  a  party  should  sit  as  judge  in 
his  own  cause;  or  that  a  penalty  should  be  imposed  upon  those 
who  should  not  propagate  slander,  instead  of  those  who  should 
do  so:  Lord  OramweWB  ca»e,  4  Co.  12;  or  that  those  should 
be  punished  who  should  pass  as  true  a  forged  note  issued  by  a 
bank  instead  of  those  who  should  pass  a  forged  note  purporting 
to  be  a  note  issued  by  a  bank:  United  States  v.  CanlrU,  4  Cranch, 
167;  apart  from  any  constitutional  restriction,  must  be  regarded 
as  absolutely  void,  on  the  ground  of  its  being  impracticable  in- 
nocently to  execute  it,  because  of  its  obscurity,  absurdity,  re- 
pugnance, or  injustice:  Xiord  OromweU'a  cose,  4  Co.  13;  Dr.  Ben- 
ham's  case,  8  Id.  236;  Dr.  Foster's  case,  11  Id.  63;  Day  v.  Savage, 
Hob.  87;  City  of  London  v.   Wood,  12  Mad.  687;  Weale  v.  Wat 
Middlesex  Water  Co.,  1  Jac.  A  Walk.  871;  Dwarris'  Stats.  C43; 
Montesq.  Spirit  Laws,  b.  26,  c.  3. 

But  the  government  of  this  republic  has  been  clothed  with 
no  such  sovereign  power  or  sovereignty  as  that  of  England, 
either  altogether,  or  in  any  of  its  departments.  Taken  col* 
lectively,  or  in  any  of  its  several  parts,  it  is  most  truly  and 
strictly  made  up  of  responsible  and  delegated  power;  it  is  not 
in  any  sense  sovereign,  or  a  sovereignty.  For  wherever  the 
law  expresses  its  distrust  of  abuse  of  power,  it  always  vests  a 
superior  coercive  authority  in  some  other  hand  to  correct  it; 
the  veiy  notion  of  which  destroys  the  idea  of  sovereignty:  1 


Oct  1829.]  Campbell's  Case.  373 

Bl.  Com.  244.  Oars  is  a  goTernment  assumed  under  the  au- 
thority of  the  people;  it  originated  from  the  people,  is  founded 
in  compact  only,  and  instituted  solely  for  the  good  of  the  whole; 
and  all  persons  inyested  with  the  legislative  or  executive  powers 
of  government  are  the  trustees  of  the  public,  and  as  such,  ac- 
countable for  their  conduct :  Decl.  Bights,  Md. ,  arts.  1 , 4.  These 
are  our  fundamental  axioms  and  first  principles;  consequently, 
the  general  assembly,  or  all  or  any  portion  of  our  government, 
can  not  exercise  sovereign  authority,  in  any  case,  over  any  sub- 
ject whatever,  since  it  is  clear  that,  when  regarded  in  this  point 
of  view,  our  whole  government  must  be  considered  as  strictly 
limited,  as  well  by  its  general  nature,  as  by  the  special  pro- 
visions of  the  constitution  itself.  Here,  therefore,  the  sov- 
ereignty belongs  altogether  and  exclusively  to  the  people  of  the 
state:  Vanhorrie^s  Lessee  v.  Dorrance,  2  Dall.  311;  Colder  v. 
BaU,  3  Id.  386;  Dash  v.  Van  Kleeck,  7  Johns.  477  [5  Am.  Dec. 
291];  3fMn  v.  Bowman,  6  Binn.  471;  Trustees  of  UniversHy  v. 
Foy\  2  Hayw.  310,  374;  SaUerlee  v.  MaUhewson,  2  Pet.  880; 
WUkinmn  v.  Leland,  2  Id.  628;  Crane  v.  Meginnis,  1  Gill  &  J. 
463  [19  Am.  Dec.  237]. 

It  is  declared  that  the  legislative,  executive,  and  judicial 
powers  of  government  ought  to  be  forever  separate  and  distinct 
from  each  other:  Decl.  Bights,  Maiyland,  art.  6;  that  no  state 
^hall  pass  any  bill  of  attainder,  ex  post/ado  law,  or  law  impair- 
ing the  obligation  of  contracts:  Const.  XT.  S.,  art.  1,  sec.  10;  and 
that  no  freeman  ought  to  be  taken,  or  imprisoned,  or  disseised 
of  his  freehold,  liberties,  or  privileges,  or  outlawed  or  exiled, 
or  in  any  manner  destroyed  or  deprived  of  his  life,  liberty,  or 
property,  but  by  the  judgment  of  his  peers,  or  by  the  law  of  the 
land:  Decl.  Bights,  Maryland,  art.  21.  Consequently,  the  gen« 
dnJ  assembly  must  be  considered  as  restrained,  not  only  by  the 
general  principles  and  delegated  nature  of  the  government  itself, 
from  exercising  any  arbitrary  power  over  the  rights  or  property 
of  an  individual;  but  according  to  this  declared  separation  of 
powers,  and  under  the  positive  restrictions  by  which  its  powers 
are  limited,  it  can  exercise  no  authority  which  is  manifestly 
beyond  the  confines  of  its  own  legitimate  sphere  as  a  legislative 
department:  Berrett  v.  Oliver,  7  Gill  &  J.  206.  It  can  not  ad- 
judicate upon  any  matter  in  the  manner  of  a  court  of  justice: 
LaOi  V.  Van  Eleeck,  7  Johns.  608  [5  Am.  Dec.  291];  Evans  v. 
EaUm,  3  Wheat.  513;  Crane  v.  Meginnis,  1  Gill  &  J.  476  [19 
Am.  Dec.  237];  it  can  make  no  partial  distinctions  among  cit- 
izens: Eames'  Pri.  Eq.  b.  2,  c.  3;  Decl.  Bights,  Maiyland, 
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art.  39;  or  pass  any  lauvs  impairing  the  obligation  of  con- 
tracts; nor  can  it  be  allonved  to  assume  the  truth  of  any  facta 
upon  which  of  itself  to  pronounce  a  judgment,  or  to  direct 
the  judiciary  to  do  so  in  any  manner  so  as  onerously  or  de- 
structively to  affect  the  rights  of  any  one;  or  by  passing  or 
repealing  any  law,  to  deprive  any  one  of  a  previously  vested 
light  of  property:  McMechen  v.  The  Mayor  o/BaUimare,  2  Har. 
&  J.  41.  And,  looking  to  the  delegated  and  very  limited  na- 
ture of  our  government,  as  compared  with  that  of  England,  it 
may  be  confidently  affirmed  that  this  court  would  be  acting  en- 
tirely within  the  range  of  its  unquestionable  authority,  in 
going  fully  as  far  as  the  English  tribunals  have  gone,  in  con- 
trolling all  legislative  enactments  in  relation  to  private  prop- 
erty; by  disregarding  the  facts  assumed  in  the  enactment,  when 
found  to  be  untrue;  by  setting  such  legislative  enactments 
aside  when  obtained  by  fraud;  and  by  confining  their  operation 
so  as  to  prevent  them  from  impairing  the  obligation  of  con- 
tracts, or  affecting  the  rights  of  purchasers,  or  the  interests  of 
third  persons  who  are  strangers  to  them.  And  in  treating  all 
special  and  private  legislative  enactments  as  a  sort  of  convey- 
ances which  can  only  be  allowed  to  bind  those  who  are  parties 
to  them,  by  having  asked  for  or  assented  to  their  passage: 
Beall  V.  Eanoood,  2  Har.  &  J.  171  [3  Am.  Dec.  632];  Owings  v. 
Speed,  5  Wheat.  420;  Cassell  v.  Carroll,  11  Id.  149. 

Where  it  appeared  that,  in  consequence  of  a  misrepresenta- 
tion to  the  general  assembly,  the  party  had  obtained  that  which 
he  could  not  have  obtained  on  a  fair  and  full  statement  of  facts; 
that  6^  had  not  only  concealed  facts,  which,  if  known,  would 
have  defeated  his  purpose,  but  had  suggested  a  matter  which 
he  knew  to  be  contrary  to  the  truth;  it  was  held  by  this  court 
to  be  inconsistent  with  reason  and  justice  to  suppose  that  be- 
cause the  defendant's  patent  was  sanctioned  by  an  act  of  the  leg- 
islature, his  title  must  be  clear  and  indefeasible,  and  that  the 
court  was  precluded  from  an  examination  of  the  circumstances 
alleged  in  the  bill.  That  the  legislature,  not  being  constituted 
for  the  investigation  of  facts  relative  to  the  rights  of  individ* 
uals,  or  of  matters  in  controversy  between  private  persons,  it 
never  could  be  admitted,  upon  any  sound  principle  of  justice, 
that  any  allegation  or  matter  of  fact,  assumed  in  a  legislative 
enactment,  should  be  considered  as  incontrovertible  by  any  one 
not  a  party  to  it.  For  even  if  the  legislature  should  be  deemed 
a  tribunal  competent  to  the  examination  of  facts,  and  that,  too, 
from  which  there  should  be  no  appeal,  it  was  certainly  an  uni* 
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Tersal  role  that  no  man  should  be  affected  by  a  decision  to 
which  he  was  neither  party  nor  privy:  Stale  v.  Beed,  4  Har.  & 
McH.  10;  rtsker  v.  Lane,  3  Wils.  302;  1826,  c.  164.    Nor  is  the 
truth  of  any  fact  thus  assumed  in  an  act  of  one  general  assem- 
bly considered  as  at  all  conclusive  upon  their  successors.     As, 
where  it  had  been  asserted  that  the  object  contemplated  by  the 
act  incorporating  the  Potomac  company  had  been  accomplished, 
1802,  c.  84,  the  truth  of  that  fact  was  virtually  denied  by  the 
act  of  a  succeeding  general  assembly,  which  allowed  the  fur- 
ther time  of  ten  years  to  accomplish  the  object:  1809,  c.  192. 
In  Maryland,  private  acts  of  assembly  have  been  common, 
from  the  earliest  period  of  the  proprietary  government  (1650, 
c.  18  and  19;  1663,  c.  85;  1666,  c.  7  and  8;  1669,  c.  4),  down 
to  the  present  time,  and  it  has  been  laid  down  as  a  general  rule 
that  all  petitions  praying  for  such  enactments  must  be  couched 
in  decent  and  respectful  terms:  Votes  and  Proc.  Ho.  Del.  7 
and  16,  January,  1803,  and  5  and  7,  January,  1804.    It  appears 
that  under  the   provincial   government,   and   even   since  the 
revolution,  certain  fees  were,  here  as  in  England,  paid  by  the 
applicants  for  such  acts  to  the  officers  of  the  general  assembly 
by  whom  they  were  passed:  1704,  c.  74;  Votes  and  Proc.  Ho. 
Del.  29,  December,  1779.     But  the  allowance  of  fees  for  the 
passage  of  any  such  laws  has  long  since  been  discontinued. 
It  also  appears,  that  although  it  has  been  deemed  necessary  to 
adhere  closely  to  the  express  provisions  of  all  such  special  en- 
actments, in  so  far  as  they  confer  any  new  power  or  jurisdiction; 
yet,  that  here  as  in  England,  they  have  in  many  respects  been 
construed  and  executed  as  mere  conveyances,  binding  only  upon 
those  who  are  parties  or  privy  to  their  passage:  1794,  c.  45; 
Beall  V.  Harwood,  2  Har.  &  J.  168  [3  Am.  Dec.  532];  Partridge 
V.  Dorsey,  3  Id.   307,  note,  and  322.     It  is  certain  that  in  so 
far  as  the  provisions  of  any  private  act  are  confined  within  the 
constitutional  competency  of  the  general  assembly,  they  must 
be  considered  as  binding  and  effectual  as  those  of  any  con- 
stitutional public  law.     And  it  may  be  admitted  that  the  gen- 
eral assembly  has  the  power,  in  many  cases,  to  lend  its  aid  to 
an  agreement  between  individuals  so  as  to  render  it  effectual; 
when  any  merely  public  reason  or  positive  rule  of  law  stands 
in  the  way;  as  to  enable  a  body  politic,  or  particular  persons,  to 
levy  contributions  to  a  certain  extent,  for  some  special  purpose 
connected  with  the  public  good:  The  King  v.  Ibms,  1  Doug. 
406;  Perchard  v.  Eeywood,  8  T.  B.  472;  or  it  may  sanction  an 
encroachment  which  had    been    made  upon  a  public  .right. 
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throagh  misapprehensioii;  as  bj  aUowing  an  indiTidoal  to  oofn- 
tiniie  to  hold  as  his  own  a  part  of  a  street  upon  which,  bj 
mistake,  he  had  erected  his  hoose;  1807,  c.  76  and  119;  or  the 
general  assembly  may,  without  prejudice,  and  for  beneficial 
purposes,  lend  its  aid  to  supply  defects  in  an  agreement  which 
could  not  be  supplied  by  any  judicial  proceeding  without  the 
help  of  such  an  enactment,  although  there  existed  8u£Scient  evi- 
dence of  the  assent  of  the  party:  Eames'  Pri.  Eq.  b.  1»  pL  1, 
sec.  4;  2  Sug.  Pow.  97;  1800,  c.  64;  1801,  c.  63  and  96;  1802,  c. 
37;  1806,  c.  68;  1807,  c.  6;  or  it  may  without  in  juriously  affect- 
ing the  interests  of  any  one,  but  for  the  benefit  of  all,  autiiorize  a 
sale,  a  settlement,  or  the  disposition  of  an  estate  to  be  confirmed 
or  made,  which  was  impracticable,  according  to  the  established 
rules  of  law,  by  reason  of  the  infancy:  Blois  t.  Hereford^  3 
Vem.    501;   Attorney-general  v.   Day,   1  Ves.   224;   Taylor  t. 
PhUips,  2  Id.  23;  Hearle  v.  Greenbank,  2  Atk.  712;  1800,  c.  64; 
1803,  c.  72  and  90;    1819,  c.  38;  the  coverture :  Harvey  v.  AMey, 
3  Atk.  613;  1802,  c.  8;  1813,  c.  134  and  163;  1818,  c.  68;  1822, 
c.  Ill;  the  lunacy:  Shelf.  Lun.  372;  1784,  c.  1;  1805,  c.  66; 
1809,  c.  41;  1821,  c.  210;  or  the  alienage:  1800,  c.  68;  1807,  c. 
10,  11,  and  86;  of  one  or  more  of  the  parties  concerned;  or  it 
may,  without  prejudice,  authorize  the  making  of  leases:  1802,  c. 
40;  or  the  execution  of  a  power:  Hearle  v.  Greenbank^  1  Yes. 
305;  1826,  c.  163;  1827,  c.  73;  or  the  making  provision  for  a 
wife  and  children;  or  the  selling  of  estates  to  pay  debts  or  the 
like:  Bidout  v.  Plymouth,  2  Atk.  105;  Buchanan  v.  HdmQion,  6 
Ves.  722;  WaUioyn  v.  Lee,  9  Ves.  24;  Com.  Dig.,  tit.  Pari.  H. 
6;  1804,  c.  11;  1813,  c.  134;  1815,  c.  151. 

A  contract  of  nuuriage  is,  in  many  respects,  so  highly  im- 
portant  in  its  nature  as  not  only  to  involve  the  interests  and 
happiness  of  the  immediate  parties,  and  to  require  the  free  con- 
sent of  a  man  and  woman  who  have  a  perfect  bodily  {SabeWs  oase^ 
Dyer,  179;  Bury'a  case,  5  Co.  99)  and  mental  capaciiy  to  con- 
tract: 1  Bl.  Com.  439;  but  it  is  a  contract  to  which  society  is  a 
party,  and  in  which  it  has  a  deep  interest;  and  on  that  account 
it  is  perhaps  that  a  marriage  which  has  been  fairly  and  legally 
consummated  can  not  be  dissolved  by  a  judicial  determination, 
founded  on  any  subsequent  breach  of  its  terms,  without  the 
consent  of  the  community  expressed  by  its  representative  legis- 
lature, or  by  the  supreme  authority  of  the  state.  The  spiritual 
court  in  England;  and  some  of  the  courts  of  justice  of  Mary- 
land, have  been  clothed  with  authority  to  determine  on  the 
validil^  of  a  contract  of  marriage,  yet  they  can  not  divorce  from 


Oct  1829.]  Oampbell's  Case.  ft77 

the  bonds  of  matrimonj  for  any  cause  subsequent  to  the  mar- 
riage; for  if  there  has  been  a  valid  marriage,  those  tribunals 
are  not  competent  to  rescind  it;  so  that  a  sentence  of  divorce  is 
not  so  properly  a  dissolution  of  the  contract  as  a  declaration  of 
its  origin&l  absolute  nullity:  Bac.  Abr.,  tit.  Uarriage  and  Di- 
Torc.'^,  E,  8;  Byan  t.  Ryan,  1  Eccl.  Bep.  274,  February,  1777, 
c.  12  sec.  15.  Hence  it  seems  to  have  been  generally  admitted 
that  the  constitutional  restriction,  nvhich  declares  that  no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts,  does 
not  extend  to  a  contract  of  marriage:  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  629, 693;  and  therefore  that  the  general  assem- 
bly may,  by  law,  grant  a  divorce  from  the  bonds  of  matrimony, 
with  all  its  consequences,  or  in  a  limited  manner,  or  upon  any 
terms  deemed  most  proper:  1790,  c.  25;  1807,  c.  20,  30,  and 
103;  1818,  c.  56;  or  they  may  sanction  a  separation  by  author- 
izing the  appointment  of  a  trustee  to  take  care  of  the  estate  of 
a  fagitiye  convict  for  the  benefit  of  his  wife  and  children:  1821, 
c.  80;  or  by  making  provision  for  carrying  into  effect  articles  of 
separation:  Com.  Dig.,  tit.  Pari.  H.  3;  Eyre  v.  Comdess  of 
ShafUbury,  2  P.  Wms.  112;  1822,  c.  100. 

But  although  children  may  be  thus  deprived  of  capacities 
which  would  have  been  Incident  to  their  legitimacy,  and  be 
bastardized,  as  a  consequence  of  the  divorce  of  their  then  living 
parents:  1  Bl.  Com.  457;  yet,  in  regard  to  a  law  which,  with- 
out affecting  a  then  existing  contract  of  marriage,  or  which  has 
been  passed  after  its  dissolution  by  death,  declares  the  issue  to 
be  bastards,  other  considerations  arise.  Legitimacy  is  legal 
capacity  whereby  property  may  be  acquired  by  descent,  etc., 
or,  indeed,  it  may  itself  be  regarded  as  a  valuable  kind  of  prop- 
erty or  a  privilege  of  which  the  general  assembly  can  not  con- 
stitutionally deprive  any  one,  since  the  legislature  can  not  so 
judiciaUy  act  upon  the  case  as  to  deprive  him  of  any  legal  cap- 
acity, privilege,  or  property  with  which  he  has  been  legally  in- 
vested: 4  Inst.  86;  Dash  v.  Van  Kleeck,  7  Johns.  504  [5  Am. 
Dec.  291].  But  on  the  other  hand,  it  may  be  admitted  that  the 
general  araembly  may,  prospectively  and  without  prejudice  to 
the  rights  of  others,  declare  a  marriage  to  be  valid,  and  any 
bastards  to  be  legitimate,  and  thus  confer  upon  such  individu- 
als a  new  and  additional  capacity,  upon  the  same  ground  that 
they  may  grant  to  an  alien  a  capacity  to  take  and  hold  in  any 
case  which  may  thereafter  happen  in  like  manner  as  a  patural- 
bom  citizen:  4  Inst.  36;  Domat  Civil  Law,  part  2,  b.  1,  tit.  • . 
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Bee.  2,  art.  31;  1784,  c.  6;  May,  1788,  c.  8;  November,  1788,  c. 
21;  1807,  e.  73;  1808,  c.  13;  1814,  c.  120. 

It  may  also  be  admitted,  that  the  general  assembly  may,  con- 
stitutionally, so  that  it  be  nvithout  prejudice  to  any  one,  confirm 
an  ante-nuptial  settlement:  1807,  c.  6;  or  cure  the  defects  in 
any  contracts  or  conveyances,  so  as  to  quiet  the  posseasions  of 
purchasers  and  others;  but  in  doiug  so,  they  can  exercise  do 
power  which  has  been  delegated  exclusively  to  the  government 
of  the  United  States;  nor  any  power  properly  belonging  to  the 
judicial  department;  nor  can  they  suspend  the  recovery  of  debts, 
or  deprive  any  one  of  a  privilege,  or  impair  the  obligation  of 
contracts,  or  divest  any  right  previously  vested,  so  as  thereby, 
in  effect,  arbitrarily  to  take  property  from  one  person  aud 
give  it  to  another:  Van  Hom^s  Lessee  v.  Dorrance,  2  Dall.  304; 
Colder  v.  BuU,  3  Id.  386;  Dartmouth  College  v.  Woodward^  4 
Wheat.  518;  Owings  v.  Speedy  5  Id.  420;  McCreery  v.  SoTnermUe^ 
9  Id.  354;  SaUerlee  v.  McUthewscm,  2  Pet.  380;  Wilkinmi  v.  Le- 
land,  2  Id.  627;  DobH  v.  Van  Eleeck,  7  Johns.  477  [5  Am.  Dec. 
291];  Endin  v.  Bowman^  OBion.  462;  Trustees  of  the  UniversUy  v. 
Foy,  2  Hayw.  310,  374;  Jones  v.  Crittenden,  2  North  Carol.  Law 
Repository,  385;^  Berry  v.  Haines,  2  Id.  428;  Allen  v.  Peden,  2 
Id.  638;  Opinion  of  the  Judges  of  Oeoigia,  2  Id.  31;  per  Judge 
Martin  of  Louisiana,  2  Id.  173;  Crane  v.  Meginnis,  1  Gill  Sc  J. 
463  [19  Am.  Dec.  237];  BerreU  v.  Oliver,  7  Id.  192;  Acts  of  As- 
sembly  of  Maryland  of  1781,  c.  3;  1786,  c.  9;  1795,  c.  30;  1807, 
c.  24,  52,  121, 138,  and  149;  1808,  c.  17,  73,  and  101;  1809,  c. 
164;  1811,  c.  101;  1814,  c.  14;  1815,  c.  71;  1816,  c.  164;  1817, 
c.  204;  1818,  c.  90;  1819,  c.  53;  1820,  c.  147  and  172;  1825,  c. 
88;  1826;  c.  7  and  164;  1827,  c.  67  and  141. 

With  regard,  therefore,  to  the  case  now  under  consideration, 
it  follows,  from  what  has  been  said,  that  this  act  of  assembly: 
1825,  c.  135;  2  Bland's  Gh.  215,  note;  by  which  the  devisees  of 
the  late  William  Campbell  have  been  authorized  to  mortgage 
hia  real  estate,  can  in  no  way  be  allowed  to  alter  or  affect  the 
rights  of  his  creditors.  For  mortgaging  the  assets  is  not  the 
natural  way  of  paying  debts  with  them,  although,  in  some  cases, 
it  may  be  the  most  expedient  mode;  as  where  a  sufficient  sam 
may  be  raised  in  that  manner  to  satisfy  all  the  creditors  without 
delay,  and  without  prejudice  to  the  heirs,  devisees,  legatees,  or 
next  of  kin  of  the  deceased:  Andrew  v.  Wrigley,  4  Bro. C.  C.  138. 
This  special  act  may  be  admitted  to  be  fully  and  in  all  respects 
obligatory  upon  those  devisees  who  are  parties  to  it,  and  at  whose 

1.  J<ma  y.  CriUmdeH,  1  Gu.  Law  B«pos.  886  [6  Am.  Dm.  681J. 
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instance  alone  it  was  passed;  but  the  creditors  of  the  testator, 
being  entire  strangers  to  it,  must  be  permitted  to  stand  here  as 
if  it  had  never  been  passed,  and  to  sustain  their  rights  against 
these  devisees  in  like  manner  as  if  they,  the  devisees  them- 
selves, being  competent  to  contract,  had,  of  themselves,  mort- 
gaged the  estate  devised  to  them. 

The  heir  of  a  deceased  debtor,  at  common  law,  was  only 
bound  for  the  payment  of  the  bond  debts  of  his  ancestor,  be- 
cause of  the  express  terms  of  the  obligation,  and  in  respect  and 
to  the  extent  only  of  real  assets  descended;  which  liability  of 
the  heir  has  been,  in  Maryland,  extended  by  statute  in  favor 
of  all  simple  contract  creditors,  in  like  manner  as  to  bond 
creditors:  5  Geo.  II.,  c.  7.    By  the  common  law,  if  a  debtor, 
instead  of  suffering  his  real  estate  to  descend  to  his'  heir,  de- 
vised it  to  any  person;  or  if  the  heir  aliened  the  land  before  an 
action   was  brought  against  him,   the  creditor  was  without 
remedy.     But  this  injustice  has  been  removed  by  a  statute 
which  declares  that  all  devises,  as  against  creditors,  shall  be 
deemed  fraudulent  and  void,  and  that  the  heir  or  devisee,  after 
any  such  alienation,  shall  be  liable  to  the  value  of  the  land  so  by 
him  sold:  Bac.  Abr.,  tit.  Heir  and  Ancestor,  F.    In  consequence 
of  which,  and  as  mere  bond  or  simple  contract  creditors  have  no 
lien  upon  the  real  estate  of  their  debtor,  the  heir  or  devisee 
becomes  personally  liable  to  the  value  of  the  realty  by  him  so 
aliened,  leaving  the  land  in  the  hands  of  a  bona  fide  purchaser 
entirely  free  from  their  claims:  Coleman  v.  Winch,  1  P.  Wms. 
777;  Mathews  v.  Jones,  2  Anstr.  506;  or  such  creditors  may  fol- 
low the  specific  produce  of  the  real  assets,  and  take  it  from  any 
one  in  whose  hands  it  may  be  found :  Ex  parte  Morton,  5  Yes. 
449.     These  principles,  however,  apply  only  to  eases  where  an 
alienation  has  been  made  by  an  heir  or  devisee  before  the  insti- 
tution of  a  suit  by  a  creditor  for  the  purpose  of  subjecting  the 
real  estate  of  his  debtor  to  the  payment  of  his  debts.      But  to 
prevent  justice  from  being  baffled,  and  a  traffic  in  litigated  titles, 
no  alienation  is  allowed  to  be  of  any  avail  against  the  interests 
of  the  parties  to  alls  pendens.     To  constitute  such  a  lis  pendens 
in  this  court,  it  is  sufficient  that  there  be  a  bill  filed,  and  a  sub- 
poena returned  served  in  a  suit,  the  object  of  which  is  to  affect  the 
right  to  the  estate.     During  the  pendency  of  such  suit,  a  defend- 
ant can  in  no' way  incumber  or  sell  the  estate  to  the  prejudice  of 
a  plaintiff  who  may  have  a  claim  upon  it;  or  of  a  party  who,  as 
a  creditor,  may  have  a  right  to  have  it  sold  as  assets,  to  be  ap« 
plied  in  satisfaction  of  the  deceased's  debts:  Co.  Lit.  102;  1 
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Pew.  Mort  647«  note  B;  Sug.  Yen.  &  Pur.  635;  Calvert 
101. 

In  this  case,  long  after  a  suit  had  been  instituted  by  these 
very  devisees  themselves,  to  have  the  real  estate  of  this  de- 
ceased debtor  sold  for  the  payment  of  his  debts,  thej  applied 
to  the  general  assembly  and  obtained  this  special  act,  authoriz- 
ing them  to  raise  money  for  the  payment  of  those  debts  by  way 
of  mortgage,  instead  of  a  sale  of  the  realty;  which  act  they  did 
not  ask  this  court  to  carry  into  effect  for  their  benefit,  until 
after  the  creditors  of  their  testator  had  been  publicly  notified  to 
come  in,  and  some  of  them  had  actually  become  parties  by  fil- 
ing the  vouchers  of  their  claims.  So  far  as  this  private  act  lends 
its  aid  in  removing  any  disabilities  or  difficulties  which  had  ren- 
dered it  impracticable  for  these  devisees,  of  themselves,  to  apply 
the  estate  of  the  deceased  debtor  to  the  payment  of  his  debts, 
it  may  be  permitted  to  stand;  but  it  certainly  can  not  be  suffered 
to  operate  so  as  to  hinder  or  delay  creditors  in  the  recovexy  of 
their  debts,  any  more  than  a  mere  voluntary  mortgage  or  sale 
made  by  an  heir  or  devisee,  of  himself,  pending  a  suit  against 
him,  could  be  allowed  to  be  of  any  avail  in  preventing  a  then 
plaintiff-creditor  from  obtaining  a  decree  for  a  sale  for  the  sat- 
isfaction of  his  claim.  It  is  clear,  therefore,  that  this  private 
act  of  assembly,  so  far  as  it  has  been  presented  as  an  obstacle 
to  the  relief  prayed  by  this  bill,  can  be  of  no  avail,  and  must  be 
regarded  as  utterly  unconstitutional  and  void. 

On  taking  a  retrospective  view  of  the  various  proceedings 
which  have  been  had  in  relation  to  this  estate,  and  the  disposi- 
tion which  has  been  already  made  of  some  of  it,  for  the  benefit 
of  the  devisees  and  creditors  of  the  deceased,  it  is  sufficiently 
obvious  that  to  facilitate  the  further  progress  of  the  court  in  this 
matter,  it  will  be  necessary  to  consolidate  and  have  them  hence- 
forth considered  as  one  suit,  covering  all  matters  within  reach 
of  a  creditor's  suit,  and  of  a  bill  filed  by  the  legatees  and  de- 
visees for  a  distribution  of  the  surplus  after  the  payment  of 
debts.  And  it  is  also  obviously  necessary  that  these  executors 
and  trustees  should,  all  of  them,  be  called  to  an  account.  I  shall, 
therefore,  order  a  sale,  consolidate  the  cases,  and  direct  an  ac- 
count to  be  taken. 

Whereupon  it  is  decreed,  that  the  real  and  personal  estate  of 
William  Campbell,  deceased,  yet  remaining  undisposed  of,  or 
so  much  thereof  as  may  be  necessary  for  the  payment  of  his 
debts,  be  sold;  that  the  trustee,  if  practicable,  to  sell  the  per- 
sonal estate,  and  the  real  estate  devised  for  that  purpose,  and 
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the  lands  in  Alleghany  county,  in  the  first  instance;  and  if  sales 
of  the  said  property  can  not  be  efiEected,  or  the  proceeds  there- 
of should  be  insuflScient,  then  he  shall  sell  the  remaining  real 
estate  of  the  deceased;  that  John  I.  Donaldson  be  appointed 
trustee,  to  make  the  sale,  etc.  And  it  is  further  decreed  that 
the  case  of  Edward  Campbell  and  others  against  John  McHenry , 
and  the  case  upon  the  petition,  of  Edward  Campbell  and  others, 
be  consolidated  with  and  made  parts  of  this  case.  And  it  is 
further  decreed,  that  John  McHenry,  Edward  Campbell,  and 
John  I.  Donaldson  account,  etc. 

RscrrALB  nr  PBrrATS  Statute  as  Evidsncb. — See  on  this  point  May  v. 
Frwue^  14  Am.  Deo.  159,  and  the  note  thereto.  See  also  Elmendorff  v.  Oar* 
ntiehael.  Id.  8S.  Aa  to  the  effect  of  auch  statutes  so  far  as  third  persons  are 
ooDoemed,  see  Jackaon  v.  Catlin,  3  Am.  Dec  415. 

DocraiNB  of  Lis  Pxndsns. — This  subject  is  discussed  in  the  note  to  New* 
man  v.  Chapman^  14  Am.  Deo.  774.  See  also  Ray  v.  Roe,  18  Id.  159;  Jf  «r- 
ray  v.  Blaldiford,  19  Id.  537. 
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p  Blavd's  Oeavoxbt,  461.] 

IfoaaoAOXB  mat  Hayb  an  Injvnotion  to  stat  Wastb  before  the  mortgage 

debt  is  due. 
SumxiUEHTAL  AvswEB  EzFLADOKO  EQurvocAL  ExpBESSioNs  in  the  original 

answer  may  be  allowed,  permitting  the  first  answer  to  stand. 

PKATEB  VOB  EeUZF  D700MPATIBLB  WITH  THE  ALLEGATIONS  and  pUrpOSO  of  a 

bin  may  be  rejected  as  surplusage. 

Tbitbxxb  to  Make  Sale  is  Allowed  a  Gseateb  DisoBKhoN  in  this  state  than 
is  granted  to  a  master  in  chancery  in  England;  but  such  sales  have,  as 
occasion  required,  been  guarded  with  more  precautionary  restrictiona 
than  those  adopted  by  the  English  court. 

Bxjbctino  Pasvions  Bn>  on  a  Resale. — ^In  ordering  a  resale  by  a  trustise, 
the  court  may  direct  the  highest  bid  at  the  previous  sale  to  be  rejected, 
where  it  appears  that  the  bidder  is  unable  to  comply  with  his  bid,  or  has 
acted  fraudulently,  or  has  attempted  to  baffle  the  court. 

BsroBsiNO  Two  oa  Mobb  Highest  Bidders.— A  trustee  may  be  directed  or 
allowed  to  report  two  or  more  persons  as  the  highest  bidders,  upon  the 
ezporeas  condition  that  if  the  highest  bidder  does  not  comply  with  the 
terms  of  sale  the  next  bidder  may  be  received  as  the  purchaser  where 
there  is  just  reason  to  believe  that  there  is  a  combination  of  bidders  to 
smbamM  the  sale,  or  the  highest  bidder  has  no  ostensible  means  of  pay- 
ment. 

Tbureb  can  not  Pubchasb  at  His  Own  Sale,  without  divesting  himself  of 
his  fiduciary  character. 

Plaibtivf,  C&bditob  ob  Mostoaoee,  may  Pubchase  at  a  sale  made  by  a 
trustee  or  sherifi,  and  have  the  purchase*money  applied  by  way  of  dia* 
count  to  his  debt. 
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Tbustex  10  Make  Sale  oak  not  Dispose  of  tee  Monet  reoeiTed  at  such  ale 
in  any  way  withoat  the  express  aathority  of  the  court. 

iNJTTNcnoN  OoMiCANDiNO  Thinos  TO  BE  UNDONE  which  hftve  been  dooe,  or 
directing  boildings  or  other  erectioos  to  be  pnlled  down,  can  not  be  al- 
lowed before  answer. 

Object  of  an  Injunction  bbfobb  Answbb*  is  PBJtVEaTivE,  to  preeerre  the 
property  in  its  present  state. 

To  Obtain  an  Attachment  fob  Violatino  an  Injunchon,  the  party  ag- 
grieved must,  by  petition,  accompanied  by  his  own  oath,  and  the  affidavits 
of  others,  state  particolarly  the  nature  and  extent  of  the  violation,  and 
the  person  by  whom  oonmiitted. 

Full  Answer  to  all  the  Allegations  bt  the  Pabtt  Attached,  positively 
denying  or  justifying,  under  oath,  all  that  is  charged  against  him,  entitks 
him  to  his  discharge,  and  can  not  be  opposed  by  counter-proofs  or  affi- 
davits. 

If  the  Answeb  does  not  Fullt  Dent  ob  Justift  the  facts  aPeged,  the  ac- 
cused may  be  fined,  imprisoned,  or  otherwise  punished,  as  justice  may 
require. 

Tbespasseb  PumNG  Ebections  on  Land  Pendino  an  Injunction  granted 
to  preserve  the  property  in  ttatu  qwo^  may  be  compelled  to  remove  the 
same. 

Bill  in  equity.  William  Brewer  filed  his  bill  against  Eliza- 
beth Murdock,  January  15,  1825,  setting  forth  that  the  defend- 
ant  and  her  late  husband  had  mortgaged  certain  land  to  the 
plaintiff  to  secure  a  debt  payable  on  or  before  Februazy  27, 1825, 
and  that  the  defendant  was  cutting  and  removing  timber  from 
the  premises,  and  praying  an  injunction  to  stay  waste,  and  also  a 
decree  of  sale.  The  injunction  having  been  granted,  the  de- 
fendant, on  filing  her  answer,  moved  to  dissolve  the  same,  but 
the  chancellor  cohtinued  the  injunction  until  the  hearing,  or 
until  the  further  order  of  the  court. 

The  plaintiff  filed  another  bill  on  March  1, 1825,  not  referring 
to  the  one  previously  filed,  bufc  stating  the  facts  concerning  the 
mortgage  in  the  same  way,  and  alleging  that  the  land  waa  the 
defendant's  property;  that  her  husband  was  dead  and  she  had 
been  appointed  administratrix;  and  that  the  mortgage  debt, 
with  one  year's  interest  thereon,  was  due  and  unpaid,  and  pray- 
ing a  sale.  The  defendant  answered,  admitting  the  execution  of 
the  mortgage,  but  alleging  that  it  was  obtained  by  undue  influ- 
ence, and  importunity  from  her  husband,  who  was  an  illiterate 
and  intemperate  man;  that  the  plaintiff  had  failed  to  perform 
certain  stipulations  entered  into  by  him,  which  formed  the  con- 
sideration of  the  mortgage,  wherefore  the  consideration  thereof 
had  failed;  and  further,  that  the  plaintiff,  on  January  15, 1825, 
had  filed  a  bill  praying  a  sale  of  the  premises,  which  suit  was 
still  pending.     Subsequently,  the  defendant  applied  on  petition 
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for  leave  to  amend  her  answer,  stating  that  she  had  alleged, 
ihrongb  misapprehension,  that  her  busband  was  an  intemperate 
man,  that  she  did  not  mean  thereby  that  he  was  addicted  to  the 
ezceaslTe  use  of  intoxicating  liqnors,  but  that  he  was  of  violent 
character  and  intemperate  passions. 

The  chancellor  held  that  the  word  *'  intemperate"  was  capa- 
ble of  two  meanings,  and  allowed  the  defendant  to  file  a  supple- 
mental answer  correcting  her  mistake  as  prayed,  leaving  to  the 
parties  the  effect  of  what  was  originally  sworn,  with  the  explana- 
tion of  the  supplemental  answer.  The  plaintiff  then  filed  his 
replication,  and  proofs  were  taken. 

The  case  being  ready  for  hearing,  the  chancellor  gave  an  opin- 
ion that  the  contract  was  fairly  made,  and  that  there  was  no 
failure  of  consideration.  He  further  decided  that  the  suit  insti- 
tuted January  15, 1825,  was  not  for  the  same  cause,  because  it 
appeared  on  the  face  of  the  bill  that  it  was  an  injunction  bill  to 
stay  waste,  and  that  the  prayer  for  a  sale,  being  utterly  incom- 
patible with  the  statements  of  the  bill,  must  be  rejected  as  sur- 
plusage, and  that  the  pendency  of  that  suit  was,  therefore,  no 
obstacle  to  the  one  now  in  hearing,  because  it  was  for  an  en- 
tirely different  object.  It  was,  therefore,  decreed  that  the  de- 
fendant pay  the  mortgage  debt,  interest,  and  costs,  on  or  before 
Kovember  2,  1826,  and  that  the  plaintiff  thereupon  reconvey 
to  the  defendant,  and  that  in  default  of  such  payment  the 
premises  be  sold,  etc.  On  appeal  this  decree  was  affirmed.  The 
trustee  sold  part  of  the  mortgaged  property  to  the  plaintiff,  and 
on  his  petition  the  chancellor  directed  the  purchase-money,  after 
deducting  commissions,  etc.,  to  be  set  off  against  so  much  of 
the  mortgage  debt,  and  that  the  defendant  deliver  possession  or 
show  cause  to  the  contrary,  and  no  cause  being  shown,  the 
plaintiff  was  put  into  possession  by  a  writ  of  habere  facias  posaes* 
iionem. 

Subsequently  the  trustee  reported  that  he  had  sold  another 
parcel  of  the  mortgaged  premises  on  condition  that  if  the  pur- 
chaser did  not  pay  on  the  day  the  sale  was  confirmed,  the  next 
highest  bidder  should  become  the  purchaser,  and  that  Elizabeth 
Mordock  was  the  highest  bidder  and  William  Brewer  the  next. 
After  publication  of  the  usual  order  nisi,  the  matter  was  sub- 
mitted to  the  chancellor,  who  delivered  his  opinion  January  20, 
1829. 

Blasd,  Chancellor.  While  on  the  one  hand  this  court  has 
allowed  to  a  trustee,  in  some  respects,  a  greater  range  of  dis- 
cretion in  making  sales  under  a  decree  than  is  granted  to  a 
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master  in  chancery  in  England:  Gibson's  case,  1  Bland  Ch.  144 
[17  Am.  Dec.  257];  bo,  on  the  other  hand,  it  has,  as  occaaion 
seemed  to  require,  guarded  such  sales  with  more  precantionaiy 
restrictions  than  have  ever  been  adopted  by  the  Englbh  coort. 
This  court  will  not  sufiter  its  proceedings  to  be  delayed  or  per- 
verted in  any  way  whatever:  Deaver  v.  Reynolds,  1  Bland  Ch. 
50;  and,  therefore,  where  it  has  ascertained  that  a  person  who 
had  been  reported  by  the  trustee  as  the  highest  bidder  had 
been  unable  to  comply  with  his  bid,  or  had  conducted  himself 
fraudulently,  or  had  attempted  to  baffle  the  court;  upon  a  re- 
sale, the  trustee  has  been  ordered  to  reject  the  bid  of  snch  per- 
spn  altogether.  And  so  too  where  there  is  just  reason  to  believe 
that  some  one  or  more  persons  intend  to  outbid  all  othera, 
and  cause  themselves  to  be  reported  as  purchasers,  with  a  de- 
sign to  embarrass  the  court,  or  to  delay  the  plaintiff  in  the  re- 
covery of  his  claim;  or  who,  having  no  ostensible  means  of  pay- 
ing the  purchase-money,  may  yet  be  tempted  to  bid  over  evezy 
one  else  from  an  idle  hope  of  being  able  to  pay,  the  court  may 
order  or  allow  the  trustee  to  report  two  or  more  persons  as  the 
highest  bidders,  upon  the  express  condition  that  if  he  who  is 
reported  as  the  highest  bidder  does  not  comply  with  the  terms 
of  sale,  the  next  highest  bidder  may  be  received  and  considered 
as  the  purchaser:  Monroe  v.  Monroe,  2  Bland  Ch.  465,  in  note. 
The  trustee  has  here  very  properly  made  such  a  report  in  regard 
to  the  defendant  who  had  already  made  default  in  not  paying 
the  debt  within  the  time  allowed  by  the  decree;  which  report 
may,  therefore,  be  ratified,  leaving  it  hereafter  to  be  determined 
which  of  those  two  highest  bidders  is  to  be  deemed  the  actual 
purchaser. 

Ordered  that  the  sale  as  made  and  reported  by  the  trustee  be 
absolutely  ratified  and  confirmed,  no  cause  having  been  shown 
to  the  contrary  as  allowed  by  the  said  order,  etc. 

Elizabeth  Murdock  having  failed  to  pay  the  purchase-money, 
and  having  failed  to  show  cause  therefor  when  directed  by  the 
chancellor,  on  a  petition  filed  by  William  Brewer,  the  chancellor 
decided,  February  9,  1828,  that  although  a  trustee,  or  one  act- 
ing as  such,  could  not,  without  divesting  himself  of  that  char- 
acter, become  a  purchaser  at  a  sale  made  by  himself,  because  of 
the  temptation  to  fraud  where  there  was  such  a  conflict  of 
duty  and  interest,  this  principle  did  not  prevent  a  plaintift 
creditor  or  mortgagee,  from  purchasing  at  a  sheriff's  or  tms- 
tee's  sale,  because  the  relation  between  him  and  the  debtor  was 
adverse  and  not  fiduciary,  and  the  sale  was  made  under  prooeea 
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of  law  by  an  impartial  officer  of  the  court.  He  further  decided, 
that  although  the  trastee  could  not  make  any  application  of 
the  purchase-money,  except  as  expressly  directed  by  the  court, 
the  chancellor  might  nevertheless  direct  such  purchase-money, 
in  a  case  like  this,  to  be  discounted  from  the  plaintiff's  claim 
against  the  mortgagor.  He  therefore  ordered  that  the  plaint- 
iff. Brewer,  be  admitted  as  the  purchaser,  instead  of  Elizabeth 
Murdock,  and  that  the  balance  of  the  purchase-money,  after 
deducting  costs,  commissions,  etc.,  be  discounted  from  Brewer^s 
claim.  Brewer  was  subsequently  put  in  possession  of  the  part 
so  purchased  by  a  writ  of  habere  faciaa  possessionem^  leaving  a 
balance  still  due  on  the  mortgage  debt. 

On  April  20, 1830,  Brewer  filed  a  bill  against  Gilbert  Mur- 
dock,  stating  that  he  had  purchased  and  become  seised  of  the 
tract  of  land  above  mentioned,  but  that  the  said  Gilbert  had 
erected,  and  persisted  in  continuing  to  erect,  a  fence  so  as  to 
include  part  of  said  tract,  and  that  the  plaintiff  had  brought  an 
action  of  trespass  qware  clausum  fregil  against  him,  which  was 
still  pending;  wherefore  he  prayed  an  injunction  prohibiting 
the  said  Gilbert  *'  from  continuing  the  said  fence,  and  enjoin- 
ing him  to  remove  the  said  fence  already  erected,''  and  for  fur- 
ther relief,  etc.  Upon  this  application,  the  chancellor  gave  the 
following  opinion: 

Blahd,  Chancellor.  The  plaintiff  prays  for  an  injunction  of 
a  more  extensive  operation  than  can  now  be  granted.  He  asks 
not  merely  that  things  may  be  preserved  in  their  present  con- 
dition, but  that  some  things  which  have  been  done  may  be  un- 
done; in  other  words,  he  asks  the  court  now  and  at  once  to  put 
forth  in  his  behalf  its  remedial  as  well  as  its  conservative  pow- 
ers. 

But  before  imputed  wrong  can  be  removed,  or  anything  like 
commutative  justice  can  be  administered,  it  is  the  duty  of  the 
court  to  give  the  party  complained  of  an  opportunity  of  being 
heard.  To  restrain  a  defendant  from  making  any  abusive  use 
of  the  property  in  question,  or  from  disposing  of  it  past  recall, 
amounts  to  no  more  than  the  imposition  of  a  temporary  limita- 
tion upon  the  free  exercise  of  his  rights,  even  if  it  should  even- 
tually appear  to  be  entirely  and  rightfully  his;  which  is  quite 
as  far  as  any  court  can  go  in  the  first  instance,  and  as  prepara- 
tory to  a  fair  and  beneficial  hearing  and  final  adjudication.  To 
order  a  defendant  to  pull  down  or  remove  any  erection,  would 
be  obviously  and  directly  to  deprive  him  of  a  portion  of  thi^t 
which  then,  at  least,  appeared  to  be  his  property,  and  was  so 
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claimed  by  him;  and  that,  too,  at  once,  and  wifchout  a  hearing; 
for  a  house,  a  fence,  or  the  like,  has  a  value  as  such,  which 
would  be  totally  destroyed  by  its  being  pulled  down,  and  which 
does  not  belong  to  the  materials  of  which  it  was  composed,  how- 
ever carefully  they  may  be  preserved. 

The  only  object  of  the  conservative  power  of  the  court,  as 
expressed  in  ai  injunction  of  this  kind,  is  not  to  determine  any 
controverted  right,  but  merely  to  prevent  a  threatened  wrong, 
or  any  further  perpetration  of  injury,  or  the  doing  of  any  act 
thereafter  whereby  the  right  to  a  thing  may  be  embarrassed  or 
endangered,  or  whereby  its  value  may  be  materially  lessened. 
or  the  thing  itself  may  be  totally  lost.  The  principal  object  of 
an  injunction,  in  cases  of  this  kind,  is  to  prevent  irreparable 
injury  by  preserving  things  in  their  present  state;  but  if  the  in- 
junction were  to  order  anything  to  be  pulled  down  or  undone, 
it  is  obvious  that  it  might  be  itself  used  as  a  means  of  producing 
that  very  kind  of  irreparable  injury  to  the  defendant  which  the 
bill  charged  him  with  being  about  to  perpetrate  against  the 
plaintiff:  Duvall  v.  Waters,  1  Bland  Ch.  569  [18  Am.  Dec.  350J. 

There  are,  however,  some  cases  in  which  an  injunction  has 
been  so  framed  as,  apparently,  to  approach  to  the  very  verge  of 
ordering  a  thing  to  be  undone.  As  where  the  regular  flowing 
of  a  stream  of  water  had  been  so  interrupted  by  the  making  or 
the  interposition  of  occasional  breaches  or  obstructionB  as  to  be 
very  injurious  to  the  use  of  it  for  a  canal,  or  for  propelling  a 
mill,  an  injunction  which  commanded  that  the  party  should  not 
thereafter  continue  to  cause  tbe  stream  to  flow  thus  irregularly, 
seemed  indirectly  to  command,  and  no  doubt  did  involve,  the 
repairing  of  the  breaches,  and  the  removing  of  the  ob<itructions 
which  had  caused  the  injurious  irregularity  complained  of. 
From  the  peculiar  nature  of  those  oases,  however,  it  is  obvious 
that  the  existing  and  natural  state  of  things  could  not  otherwise 
have  been  preserved.  The  injunction  in  those  cases  did  not 
command  anything  to  be  undone,  but  merely  that  an  injurious 
iiTCgularity  should  not  be  any  longer  continued,  considering  the 
continuance  of  the  act  as  a  repetition  of  it:  Ryder  v.  Bentham^ 
1  Ves.  543;  Robinson  v.  Byron,  1  Bro.  C.  C.  588;  Anonymous,  1 
Ves.  Jun.  140;  Lane  v.  Newdigaie,  10  Id.  193;  Blakemore  v. 
The  Glamorganshire  Canal  Navigation,  6  Cond.  Cha.  544;  Eden 
Inj.  238. 

This  court  has  always  been  governed  by  these  principles  in 
granting  injunctions  in  so  limited  a  fom.,  as  expressly  or  in 
terms  to  require  no  alteration  in  the  existing  state  of  things,  or 
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aujthing  to  be  undone  or  restored,  except  in  so  far  as  a  restora- 
tion may  consequentially  follow  as  a  necessary  result  of  the 
merely  restrictiTe  operation  of  the  injunction.  As  in  cases  be- 
tween tenants  in  common,  the  court  may  under  some  circum- 
stances, by  an  injunction  or  the  appointment  of  a  receiver,  pre- 
vent one  of  them  from  taking  all  the  profits  to  the  absolute  and 
total  exclusion  of  the  other;  the  obvious  and  necessary  conse- 
quence of  which  must  be  to  restore  the  plaintiff  prospectively 
to  the  enjoyment  of  an  important  benefit.  And  yet  the  injunc- 
tion itself  could  not  command  the  defendant  to  undo  anything 
he  had  done,  to  reinstate  anything  he  had  altered;  or  to  restore 
the  plaintiff  anything  of  which  he  had  been  deprived:  7)/8on  v. 
Fairdough,  1  Gond.  Gh.  886. 

Let  writs  of  subpoena  and  injunction  issue,  as  prayed  by  the 
said  bill  of  complaint;  except  that  the  defendant  is  not  to  be 
enjoined,  as  prayed,  to  remove  the  said  fence  heretofore  erected. 

The  defendant  subsequently  answered,  denying  the  plaintiff's 
light  to  the  land  upon  which  the  fence  was  erected,  and  the 
case  was  ordered  to  stand  over  to  await  a  decision  in  the  action 
at  law. 

On  May  14, 1880,  the  plaintiff  filed  a  petition,  supported  by 
a£Sdavits,  representing  that  after  the  injunction  was  granted, 
Oilbert  Murdock  discontinued  erecting  the  fence,  until  May  8, 
when  one  William  Murdock  and  one  Johnson,  with  full  knowl- 
edge of  said  injunction,  and  with  Gilbert  Murdock's  consent, 
secretly  completed  said  fence;  wherefore  he  prayed  an  attach- 
ment against  all  the  parties,  and  that  the  said  Oilbert  might  be 
compelled  to  remove  the  part  of  the  fence  so  erected.  Oilbert 
Muxdock  answered  Q(s  oath,  denying  all  the  allegations  of  the 
petition.  William  Murdock  and  Johnson,  severally,  answered 
on  oath,  admitting  in  substance  the  acts  complained  of,  but 
averring  that  they  did  not  act  as  Oilbert  Murdock's  agents,  or 
with  his  consent,  disclaiming  all  right  to  the  land,  and  alleging 
their  ignorance  that  what  they  had  done  was  prohibited  by  any 
injunction.  The  chancellor,  on  May  24,  1880,  delivered  the 
following  opinion: 

Bi^AiTD,  Ghancellor.  To  obtain  an  attachment  for  a  violation 
of  an  injunction,  the  party  grieved  must,  by  petition,  state 
particularly  the  nature  and  extent  of  the  breaches  of  the  injunc- 
tion of  which  he  complains,  and  the  person  by  whom  they  have 
been  committed;  and  his  petition  must  be  supported  by  his 
own  oath,  or  by  the  affidavits  of  others;  upon  which  an  attach- 
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ment  may  be  ordered,  retomable  forthwith,  or  on  a  particular 
day,  according  to  the  nature  and  exigency  of  the  case.  The 
breaches  so  set  forth  in  the  petition  and  annexed  affidavits,  are 
the  charges  ^hich  the  party  brought  before  the  court  is  ex- 
pected to  answer  upon  oath.  The  charges  thus  set  forth  by  the 
party  complaining,  standing  in  the  place  of  special  interrogato- 
ries, none  need  be  propounded  to  the  accused.  If  the  party 
attached  makes  a  full  and  frank  answer  to  all  the  facts,  and  pos- 
itively denies  or  justifies  all  that  is  allied  against  him,  be 
must  be  at  once  discharged  as  having  entirely  acquitted  himself 
of  the  contempt  imputed  to  him.  I  know  of  no  instance  in  tiua 
court  in  which  proofs  and  affidavits  have  been  allowed  to  be  in* 
troduced  in  opposition  to  the  answer  of  the  accused.  If,  oa 
the  other  hand,  the  accused  does  not  by  his  answer  fully  deny 
or  justify  the  acts  charged  against  him,  he  may  be  fined  and 
imprisoned,  or  such  terms  imposed  upon  him  as  the  justice  of 
the  case  may  require:  ChUdrens  v.  SaoAy^  1  Yem.  207;  Anger-- 
slein  v.  Hunt,  6  Ves.  488. 

In  this  instance,  Gilbert  Murdock  has,  in  the  most  complete 
and  positive  manner,  denied  all  the  charges  made  against  him- 
self, and  the  other  two  persons  who  stand  accused  sustain  his 
answer  by  their  assertion  that  they  did  not  act  as  his  agents,  or 
with  his  knowledge.  This  is  an  injunction  intended  to  do  the 
office  of  a  writ  of  estrepement;  as  to  which  it  is  laid  down,  that 
if  a  stranger,  of  his  own  wrong,  do  waste,  after  the  prohibition 
delivered  unto  the  tenant,  and  against  the  tenant's  will,  then 
the  tenant  shall  not  be  punished  for  that  waste:  F.  N.  B.,  141. 
Hence  it  is  clear  that  this  tenant,  Gilbert  Murdock,  must  be  dis- 
charged with  his  costs.  But  William  Murdock  and  Johnson 
admit  that  they  did  the  act  complained  of,  and  that  they  have 
no  claim  whatever  to  the  place  where  they  erected  the  fence. 
They  must,  then,  by  their  own  admission,  be  considered  as  tres- 
passers, who  undertook,  at  their  peril,  to  meddle  with  property 
to  which  they  had  no  manner  of  title,  and  as  such  they  may 
justly  be  held  responsible,  in  every  way,  for  all  the  consequencea 
of  their  unauthorized  act. 

It  is,  in  general,  true  that  this  process  of  attachment  for  con- 
tempt, in  violating  an  injunction,  can  be  directed  against  no  one 
but  a  defendant  to  the  injunction  bill,  or  one  who  acts  as  an 
agent,  or  by  some  concert  with  a  defendant;  and  it  is  also  oe^ 
tain,  that  this  court  can  have  no  concern  with  any  action  at 
common  law,  which  may  be  brought  against  these  trespassers. 
But  that  very  act  which  these  persons  have  done,  this  court,  by 
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its  in]unotion»  prohibiied  the  defendant  himself,  as  a  claimant  of 
the  property,  from  doing,  until  the  right  should  be  determined 
between  him  and  this  plaintiff.    It  is  evident,  therefore,  that 
iheae  trespassers  have  altered  that  state  of  things  which  this 
court  had  determined  should  remain  unchanged;  they  have 
benefited  the  defendant  by  doing  that  which  he  himself  was  not 
allowed  to  do;  they  have  injured  the  plaintiff  in  doing  that 
which  he  had  complained  of  as  a  wrong;  and  they  have,  with* 
out  a  shadow  of  right,  impertinently  intermeddled  with  a  matter 
which  is  the  subject  of  a  controversy  depending  in  this  court. 
Had  they  acted  under  a  claim  of  title  other  than  that  of  the 
defendant,  their  conduct,  so  far  as  regards  this  proceeding,  must 
have  been  considered  as  entirely   justified.     Their  ignorance 
of  the  act  committed  by  them  having  been  prohibited  by  an  in- 
junction of  this  court,  and  of  its  having  any  injurious  bearing 
upon  the  matter  in  litigation  in  this  suit,  may  be  heard  in  miti- 
gation of  the  wrong;  but  it  can  not  be  deemed  a  justification 
of  their  conduct.    A  pragmatic  trespasser  subjects  himself  to 
all  the  consequences  of  his  acts,  as  well  in  an  action  at  common 
law,  as  on  an  attachment  in  this  court:  Childrena  v.  Saxby,  1 
Yerxu  207.    I  can  not  make  the  defendant  Gilbert  Murdock  pay 
the  costs  and  take  down  the  fence,  because  he  is  entirely  inno- 
cent; and  it  would  be  highly  unjust  to  throw  the  costs  and  the 
trouble  of  doing  so  upon  the  plaintiff  William  Brewer,  because 
he  is  the  party  grieved.     I  shall,  therefore,  cast  the  whole  upon 
these  two  trespassers. 

Whereupon,  it  is  ordered,  that  Gilbert  Murdock  be  and  he  is 
hereby  discharged  with  his  costs.  And  it  is  further  ordered, 
that  the  said  William  Murdock  and  Zachariah  Johnson  be,  and 
they  are  hereby,  commanded  and  required,  without  delay,  to 
take  down  and  remove  the  fence  erected  by  them,  as  stated  in 
the  proceedings,  and  to  pay  all  the  costs  of  this  proceeding,  to 
be  taxed  by  the  register,  and  to  stand  committed  until  the  said 
costs  are  fully  paid. 

UumAiOBr  IvjuvcnoN,  JuBOSDicnoN  to  Gkant.— A  writ  of  injunction, 
M  the  very  name  importa,  is  primarily  and  peonliarly  a  preventive,  and  not 
a  remedial  proceaa:  Eerr  on  In].  11;  HiUiard  on  Inj.  (3ded.)  7;  Attorney^ 
general r.  New  Jertey  B.  S.  Co,,  3  N.  J.  Eq.  (2  Green)  141;  Wangelin  v.  Ooe, 
60  DL  459;  Ft^ier  ▼.  Board  of  Trade,  80  Id.  85;  Lexington  CUy  National 
Bank  ▼.  Onynn,  6  Bosh,  486.  Ordinarily  its  office  is  to  restrain  the  wrongs 
doer,  not  to  punish  him  after  the  injnry  is  done  nor  to  compel  him  to  undo  it. 
Indeed,  it  was  formerly  doubted  whether  it  conld  be  used  at  all  to  compel  the 
doing  or  undoing  of  any  act;  but  it  is  now  settled  beyond  a  question,  that  in  a 
proper  case,  a  court  of  equity  has  power  to  issue  an  injunction  which,  thou^ 
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restrictive  in  /orm,  will  have  the  effect  to  compel  the  perf orniance  of  a  sab- 
stantive  act:  Eerr  on  Inj.  290;  High  on  Inj.  sec  2;  Bispham  Prin.  Eq.  aec. 
400;  Wood  on  Nuisance,  sec.  786;  2  Joyoe  on  Inj.  1309.  This  is  termed  a 
mandatory  injunction:  Kerr  on  Inj.  230;  2  Joyce  on  Inj.  1309.  The  fact  that 
it  attains  its  object  by  indirection  and  in  a  *'  roundabout  mode  **  was  thought 
by  Lord  Chancellor  Brougham  to  "  cast  a  doubt  upon  the  jnnsdiction  "  to 
issue  a  writ  of  this  kind:  Blakemore  v.  Olamorganshire  Co,  1  MyL  &  K.  184. 
The  jurisdiction  is,  however,  too  well  established  to  be  shakftn,  as  to  the 
issuance  of  such  writs,  at  least  after  decree,  which  is  their  chief,  batk  as  w« 
shall  presently  see,  dot  their  sole,  use. 

JxTBisDicnoK  MUST  BE  KncRCTSitD  WITH  Caution.— Althouj^  the  power  d 
courts  of  equity  to  issue  injunctions  of  this  kind  is  dear,  yet  it  is  not  a  power 
which  is  regarded  with  much  favor.  On  the  contrary,  tiie  oourts  ezerdse  it 
with  reluctance,  and  only  under  special  ciroumstances,  and  with  great  cautiofi. 
After  reviewing  the  cases  on  this  subject  Mr.  Drewry  says:  Drewry  on  Inj. 
265:  '*  On  the  whole,  I  submit  to  the  learned  reader,  tiiat,  as  re^wds  the 
doctrine  under  discussion,  the  authorities  establish  two  points:  1.  That  the 
court  has  jurisdiction  to  compel  the  defendant,  by  means  of  an  injunction 
specially  worded,  to  do  a  substantive  act,  such  as  removing  buildings  already 
erected,  or  the  like.  But  2.  That  the  court  will  not»  at  the  present  day, 
carry  the  jurisdiction  further  than  it  has  already  been  carried,  and  will  rather 
be  astute  to  find  reasons  for  refusing  than  for  consenting  to  exercise  it.**  Its 
exercise  is,  therefore,  to  be  confined  to  cases  where  there  is  no  other  remedy: 
Kerr  on  Inj.  230,  231. 

The  care  to  be  used  in  resorting  to  this  form  of  injunction  is  not  only  well 
defined  but  aptly  illustrated  in  Jsenberg  v.  E(ut  India  House  Estate  Co,,  33  L. 
J.  Ch.  392.  In  that  case  an  injunction  was  sought,  not  only  to  prevent  the 
defendants  from  proceeding  with  the  erection  of  a  building,  which  it  was 
claimed  obstructed  the  plaintiff's  ancient  lights,  but  to  compel  them  to  take 
down  so  much  of  the  structure  as  had  already  been  erected.  It  appeared* 
however,  that  the  lights  referred  to  were  not  those  of  an  ancient  mansicNi, 
and  that  the  damage,  if  any,  would  be  slight  and  easily  computed.  Lord 
Chancellor  Westbury  refused  to  issue  the  writ  as  prayed  and  said:  "  The  ex* 
erdse  of  that  power  [of  granting  mandatory  injunctions]  is  one  that  must  be 
attended  with  the  greatest  possible  caution.  I  think,  without  intending  to 
lay  down  any  rule,  that  it  is  confined  to  cases  where  the  injury  done  to  the 
plaintiff  can  not  be  estimated  and  suffidentiy  compensated  by  a  pecuniazy 
sum.  Where  it  admits  of  being  so  estimated,  and  where  the  evil  sustained  by 
the  plaintiff  may  be  abundantly  compensated  in  money,  there  appears  to  be 
no  necessity  to  superadd  to  the  case  the  exercise  of  that  extraordinary  power 
by  this  court.  I  can  easily  understand  cases  in  which  an  andent  mansion  or 
family  seat  may  be  prejudicially  affected,  and  where  the  remedy,  therefore, 
can  hardly  be  other  than  that  of  restoring  things  to  their  former  condition. 
I  can  imagine  the  interruption  of  a  supply  of  water  that  would  entirely  stop 
a  fiourishing  manufactory,  where  it  is  impossible  to  estimate  the  future  profits 
of  the  trade,  or  it  would  be  difficult  to  define  now  a  sum  of  money  that  may 
be  a  suffident  compensation  for  ail  injury  hereafter.  But  that  is  not  the  case 
that  is  before  me.  I  have  got  a  case  in  which,  I  think,  it  is  a  matter  of  veiy 
doubtful  result  whether  any  damage  has  been  sustained;  but  it  is  a  case  in 
which,  beyond  ail  question,  without  taking  into  consideration  the  confeesion 
of  the  parties,  the  whole  of  the  injury  that  has  been  sustained  by  the  p'*m*'ff, 
the  whole  of  the  prejudice  and  damage  to  the  plaintiff's  premises  by  the  erec- 
tion of  the  defendants*  buildings,  may  be  abundantiy  compensated  in  money. ** 
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Every  oaie  of  tliis  kind  must  depend  nponits  own  dremnBtances,  andonlen 
tlie  damage  irluch  will  ensue  from  withholding  a  mandatory  injunction  will 
be  extreme,  or  at  all  events  very  aerioos,  the  writ  ahonld  not  be  iasned:  DuT' 
eU  T.  FHUhard,  L.  R.  1  Ch.  Ap.  244;  City  qf  London  Brewery  Co.  v.  Ten- 
lUMni^  L.  B.  9  Ch.  Ap.  219.  The  comparative  convenience  or  inconvenience 
to  the  parties  &om  granting  or  withholding  the  injunction  mnst  be  considered: 
Ken*  on  Inj.  231;  Jaeomb  v.  Knight^  S2  L.  J.  Ch.  dOl;  except  where  the  act 
eomplaiiied  of  is  a  breach  of  an  express  stipulation  or  contract:  Kerr  on  Inj, 
231,  533.  In  Jaeomb  v.  Knight^  32  L.  J.  Ch.  dOl,  the  court  refused  to  grant 
an  injunction  that  would  compel  the  defendant  to  pull  down  buildings,  which 
it  waa  claimed  obstructed  the  pbuntifTs  lights,  because  the  hardship  to  the 
defendant  would  be  greater  than  the  benefit  to  the  plaintiff,  it  appearing  that 
tlie  plaintiff  waa  only  a  tenant  from  year  to  year  who  had  received  notice  to 
quik 

Cases  nc  WmoH  Mandatobt  Wbit  Gbakted.— The  most  frequent  cases 
in  which  mandatory  injuictions  are  employed  are  those  of  nuisances  and  tres- 
pawaes  of  an  irreparable  nature.  One  of  the  earliest  reported  cases  of  this 
kind  is  that  of  Robinson  v.  Lord  Byron,  1  Bro.  C.  C.  588,  where  Lord  Chan- 
ceUor  Thurlow,  on  motion,  granted  an  injunction  to  restrain  the  use  of  dams, 
weirs,  shuttles,  flood-gates,  etc,  by  the  defendant,  "  so  as  to  prevent  the  wa- 
ter flowing  to  the  mill  [of  the  plaintiff]  in  such  regular  quantities  as  it  had  or- 
dinarily done  before  the  fourth  of  April"  previous,  the  effect  of  which  was  to 
compel  the  defendant  to  remove  certain  obstructions  already  erected  by  him. 
Indeed,  as  remarked  by  Mr.  Justice  Field  in  Cole  Silver  Mining  Co,  v.  Ttr- 
ginia  and  OoUd  Hill  Water  Co, ,  1  Saw.  685,  interference  with  water  rights 
furnishes  frequent  occasion  for  the  use  of  this  form  of  injunction.  In  Webb  v. 
Portland  HVpg  Co.,  3  Snmn.  189,  a  mandatory  injunction  was  granted  to 
prevent  the  diversion  of  a  stream  to  the  injury  of  the  plaintiff's  mill,  where 
the  defendant  had  already  done  the  act  which  caused  the  diversion.  So  in 
Coming  v.  Troy  Iron  and  Nail  Factory^  40  K.  T.  191,  a  similar  writ  was 
granted  to  compel  the  restoration  of  a  stream  of  water  to  the  channel  from 
which  the  defendants  had  diverted  it,  on  the  ground  that  there  was  no  ade- 
quate legal  remedy,  and  to  prevent  a  multiplicity  of  actions.  In  Manchester, 
etc.  Railway  Co,  v.  Worktop  Board  of  Health,  23  Beav.  198»  an  injunction 
was  allowed  against  permittinga  side  sewer  to  remain  open,  whereby  the  main 
sewer  waa  discharged  into  the  plaintiff's  canaL  So,  in  the  case  of  a  nuisance 
occasioned  by  the  making  of  a  certain  excavation,  a  mandatory  injunction, 
n^ative  in  form,  was  issued  at  the  final  hearing  to  prevent  the  continuance  of 
such  excavation,  in  Spencer  v.  London,  etc.,  RaHtoay  Co.,  8  Sim.  193.  So, 
where  the  defendant  malidoosly  erected  a  structure  on  his  own  land  for  the 
purpose  of  shutting  off  the  plaintiff's  light  and  air,  and  there  was  a  statute 
providing  that  an  injunction  might  be  issued  to  prevent  the  erection  of  such 
a  structure,  a  mandatory  writ  prohibiting  the  continuance  of  the  structure 
was  granted:  Harbison  v.  WhiU,  8  Bep.  (N.  S.)  586  (Connecticut).  And  in 
general,  s  nuisance  to  a  dwelling-house  funushes  a  proper  case  for  the  exer- 
cise of  this  extraordinary  power:  High  on  Inj.,  sec.  500.  A  continuing  tres« 
psas,  also,  which  inflicts  an  injury  incapable  of  measurement  in  damages,  may 
lie  restrained  by  a  mandatory  injunction,  which  will  have  the  effect  to  com- 
pel the  undoing  of  some  substantive  act:  Eerr  on  Inj.  330;  High  on  Inj.  sec 
478L  Thus  in  Goodson  v.  Richardson,  L.  R.  9  Ch.  Ap.  221,  an  injunction  was 
granted  at  the  final  hearing  against  permitting  water-pipes  to  remain  which 
the  defendant  had  laid  in  the  plaintiffs  soiL  So  in  Martyr  v.  Lawrence,  2 
De  G.,  J.  &  S.  261,  a  mandatory  injunction  was  awarded  to  compel  the  re« 
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moval  of  a  photographic  sfcadio  which  the  defendant  was  erecting  on  tlie  flaft 
ro(tf  of  the  plaintifiTs  shop. 

Injunctions  of  this  sort  may  be  allowed  also  in  cases  of  breach  of  contract. 
The  eailiest  case  of  that  kind  is  Lane  v.  NewdigaU,  10  Ves.  192.     In  thmJL 
case  the  plaintiff,  who  was  the  assignee  of  a  lease  from  the  defendanta  for 
erecting  mills  and  other  buildings  on  a  certain  canal,  with  oovenanta  for  a 
supply  of  water,  applied  for  an  injunction  to  compel  the  defendants  to  repair 
the  canal  and  restore  certain  stop-gates  which  had  been  removed  by  them. 
The  chancellor.  Lord  Eldon,  was  of  the  opinion  that  he  could  not  direct  tho 
thing  specifically  to  be  done,  but  that  he  could  make  an  order  which  would 
indirectly  have  that  effect^  which  he  accordingly  did.    In  Meacbonmgk  ▼. 
BotooTf  7  Beav.  127,  an  injunction  was  granted,  which,  though  reBtrictive  in 
form,  was  mandatory  in  effect,  prohibiting  the  defendant^  who  was  the  plaint- 
iff's lessee,  from  permitting  a  communication  made  by  him  with  an  adjoining 
mine,  in  violation  of  his  covenant^  to  remain  open.    So,  where  thedefeDdanta^ 
having  conveyed  to  the  grantors  of  the  plaintiff  certain  property  with  a  pas- 
sage-way twenty  feet  wide  acroes  the  plaintiff's  land  "not  subject  to  havs 
any  fence  or  building  erected  thereon,"  afterwards  erected  a  building  thereon 
with  a  passage-way  under  it  fifteen  feet  high,  it  was  held  that  this  was  in 
violation  of  the  defendants'  agreement,  and  the  court,  at  the  hearing,  directed 
the  removal  of  the  building  and  a  perpetual  injunction  against  any  fnturs 
erection  thereof:  Schwoerer  v.  BoyUton  Market  AsMdation,  99  Mass.  285.     In 
OreeUrex  v.  Oreatrex,  1  De  G.  &  Sm.  692;  S.  C,  11  Jur.  1053,  it  appeared 
that  the  defendant,  who  was  in  partnership  with  the  plaintiff^  had  removed 
the  books  of  the  firm  from  its  place  of  business  in  violation  of  the  agreement 
of  partnership,  and  the  court  granted  an  order  restraining  him  from  keepuog 
the  books  elsewhere  than  at  the  place  of  business  of  the  firm,  the  object  being 
to  compel  him  to  bring  them  back.     A  similar  injunction  was  granted  against 
a  solicitor  who  had  entered  into  practice  in  a  certain  locality  in  violation  of 
his  agreement  with  the  plaintiff,  and  had  removed  certain  papers  from  the 
plaintiff's  chambers:   WhiUaker  v.  ffowe,  cited  in  a  note  to  Oreairex  v.  Greal- 
rex,  11  JuTi  1053;  2  Joyce  on  Inj.,  1310.    But  in  JTooptr  v.  Brodrkk,  11  Sim. 
47,  the  vice-chancellor  refused  to  grant  an  injunction  to  restrain  the  defend- 
ant from  discontinuing  an  inn  on  certain  demised  premises,  in  violation  of  the 
covenants  in  his  lease,  because  such  an  injunction  would  be  the  same  in  efiect 
as  ordering  the  defendant  to  carry  on  the  business  of  an  inn-keeper.     It  is  to 
be  noticed  that  where  an  injunction  of  this  kind  is  sought  against  a  breach  of 
contract,  the  seriousness  of  the  damage  to  the  plaintiff  is  not  regarded  as  of 
so  much  importance  as  in  a  case  of  nuisance:  Attomey»ffeneral  v.  Mid'Keai 
RoAkoay  Co,,  L.  R.  3  Ch.  Ap.  lOa^ 

A  mandatoiy  injunction  is  sometimes  employed  to  enforce  a  deliveiy  of  pos- 
session of  real  pn>perty  under  a  decree  for  possession,  to  be  f (flowed,  if  not 
obeyed,  by  a  writ  of  habere  facias  poMeaahnem  :  Garretaon  v.  Cole,  1  Harr.  ft 
J.  373;  High,  on  Inj.  sec.  260;  Billiard  on  Inj.  265.  Frequent  instances  of 
the  employment  of  this  form  of  writ  for  this  purpose  are  found  in  the  Mary- 
land reports.  In  a  late  case  in  Wisconsin  it  was  held  that  where  the  defendants 
had  secretly  and  fraudulently  obtained  possession  of  a  church  building  and 
records,  the  church  might  have  an  injunction,  which  would  indirectly  operate 
to  restore  possession,  by  restraining  the  defendants  from  further  interfering 
with  the  property,  etc. :  Lutheran  EvangeUctU  Church  v.  QristgoM,  34  Wis. 
828.  Dixon,  0.  J.,  in  delivering  the  opinion.of  the  court,  remarked  that  a 
mandatory  injunction  seemed  to  be  '*  peculiarly  suited  to  the  facts  and  cir- 
cumstances "  of  that  case.    In  Wangdin  v.  Ooe,  50  IlL  459,  however,  it  was 


Jau.  1829.]  MuRDOCE'ti  Case.  393 

beld  that  a  mandatoryin junction  could  not  be  issued  to  restore  to  the  plaintiffs 
the  possession  of  a  mill,  of  which  they  had  been  forcibly  dispossessed  by  insol- 
vent defendants.  Other  cases,  illustrating  the  uses  to  which  this  form  of  injunc- 
tion may  be  applied,  are  cited  in  a  subsequent  part  of  this  note,  treating  of 
the  power  to  grant  such  writs  on  interlocutory  applications. 

Cases  is  Which  Makdatobt  Writ  Refused. — It  will  be  noticed  that  in 
every  case  where  a  mandatory  injunction  has  been  awarded  to  compel  the  un- 
doing of  an  act  abeady  done,  the  real  ground  of  the  relief  was,  that  the  injury 
was  of  a  oontinuoua  and  progressive  nature,  as  though  there  was  a  constant 
repetition  of  the  original  injurious  act.  In  such  cases,  the  writ  is  directed  to 
the  prevention  of  the  continuing  wrong,  and  the  undoing  of  the  original  act  is 
merely  incidental  to  that  object.  Unless,  therefore,  the  court  can  see  that  the 
effects  of  an  act  abeady  done  are  such  that  it  amounts  to  a  continued  repeti- 
tion of  that  act,  there  is  no  case  for  a  mandatory  injunction.  As  already  re- 
marked, injunction  is  essentially  a  preventive  remedy.  Its  primary  object  is 
to  preserve  the  staium  in  quo  by  preventing  future  injury,  even  thoi^g^h  that  in- 
jury may  flow  wholly  or  in  part  from  an  act  already  done.  But  where  a  tres- 
pass is  entirely  completed,  so  that  its  effect  may  be  measured  in  damages,  an 
injunction  will  not  be  granted:  Kerr  on  Inj.  390;  1  Joyce  on  Inj.  101;  Oort 
V.  Clark,  18  L.  T.  (K.  S.)  343;  S.  C,  16  W.  B.  509;  J>oran  v.  CarroU,  11 
Irish  Ch.  379;  AUorney-general  v.  New  Jersey  R  R.  Co.,  3  N.  J.  Eq.  (2 
Green),  141;  Lexington  City  National  Bunk  v.  Ouynn,  6  Bush,  486;  IHaher  v. 
Board  of  Trade,  80  BL  85.  In  Doran  v.  Carroll,  11  Irish  Gh.  379,  the  in- 
jury  complained  of  was,  that  the  defendant  had  committed  waste,  consistiiu; 
partly  of  throwing  down  a  certain  stone  wall,  but  it  did  not  appear  that  he 
intended  or  claimed  the  right  to  commit  any  further  waste.  The  chancellor 
rsfused  to  grant  an  injunction  to  compel  the  rebuilding  of  the  wall,  saying, 
"The  wall  is  prostrate,  and  there  is  an  end  of  it;"  and  that  therefore  it  was 
a  case  for  a  court  of  law.  Here  the  injury  was  permanent,  but  it  was  complete 
when  the  wall  was  demolished.  So  in  Lexington  City  National  Bank  v.  Ouynn, 
6  Bosh,  486,  an  injunction  to  compel  the  taking  down  of  a  building  erected 
across  a  certain  passage-way,  was  refused,  on  the  ground  that  the  wrong,  if 
soy,  was  complete,  and  that  the  remedy  was  at  law.  This,  however,  was  no^ 
the  only  ground  of  the  refusal,  for  the  court  were  of  the  opinion  that  there  was, 
in  fact^  no  obstruction  of  the  easement,  because  a  passage-way  was  provided 
which  was  really  superior  to  the  one  formerly  used.  But  for  this  latter  fact, 
the  case  would  undoubtedly  be  at  variance  with  some  which  have  been  al- 
ready cited  relating  to  the  obstruction  of  easements.  A  case  somewhat  simi- 
lar to  this  was  that  of  Bradbury  v.  Manchester,  etc,,  RaUway  Co,,  15  Jur.  1167, 
where  Yice-Chanoellor  Parker  denied  an  injunction  to  compel  the  defendants 
to  remove  a  wall  built  by  them  across  a  bay  which  the  plaintiff  claimed  was 
a  part  of  a  certain  canal  upon  which  his  mill  abutted.  In  that  case,  however, 
the  i^iplication  was  made  on  motion,  and  it  seems  to  have  been  very  doubtful 
whether  or  not  the  bay  was  in  fact  a  part  of  the  canaL  In  Fiah^  v.  Boai-d  qf 
Trade,  80  DL  85,  also,  a  mandatory  injunction  to  compel  the  undoing  of  an 
act  already  done  was  refused,  because  the  injury  was  complete,  and  there 
was  nothing  to  be  prevented.  In  that  case  the  writ  was  sought  to  compel  tho 
restoration  of  the  plaintiff  to  membership  in  an  association  from  which  he  had 
been  unlawfully  expelled. 

Where  the  act  from  which  the  alleged  injury  flows  was  done  by  another, 
the  court  will  not,  by  mandatory  injunction,  compel  the  defendant  to  undo 
said  act.  Thus,  where  the  defendants  were  using  a  certain  air-hole  into  the 
plaintiffs*  mine,  to  his  injury,  said  air-hole  having  been  made  by  another,  the 
eourt  refused  to  compel  the  defendants  to  block  it  up,  but  an  injunction  was 
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granted  to  restnin  the  defendants  from  juang  it,  or  from  prerenting  tbe 
plaintiili*  blocking  it  np:  Powell  ▼.  Aiken^  4  Kay  &  J.  343.  It  is  held,  alao^ 
that  the  plaintiff's  ri^t  to  a  mandatory  injnnctioii  may  be  lost  by  aoqvi- 
esoenoe  in  the  act  from  which  the  injury  is  dajmed  to  flow.  In  Attormeif' 
general  ▼.  Mandtedereic.  HaUwoff  Co.,  I  Bailway  Caa.  436,  an  injnnctioo  was 
applied  for  to  compel  the  defendants  to  remove  certain  obstructions  from  a 
itreet.  Lord  Cottenham  held  that  it  would  be  an  "extraordinary  interpo- 
tition**  to  grant  the  relief  prayed  for,  and  refoaed  the  injunction  on  the 
ground  of  aoqnieaoence  by  the  plaintiffs  in  the  act  complained  oL  He^  how- 
ever, required  the  defendants  to  enter  into  an  undertaking  which  would  have 
substantially  the  same  effect  as  a  mandatory  injunction.  The  ri^t  to  this 
remedy  may  be  lost  alM>  by  delay  in  making  the  application:  Widtt  v.  Hmrni, 
Johns.  (Eng.  Ch.)  372.  Although,  aa  a  general  rule,  a  mandatory  injnnctian 
will  not  be  granted  where  there  is  a  complete  legal  remedy,  sUU  it  was  held 
by  Sir  John  Holt,  L.  J.,  in  AUomejf-geHertU  ▼.  Mid-KetU  Roubeay  Co.^  Lb  B., 
3  Ch.  Ap.  100,  that  the  jurisdiction  to  grant  such  an  injunction  was  not 
ousted  by  the  existence  of  a  complete  remedy  at  law  by  mandamns,  C!ven  in 
the  case  of  an  application  by  a  subject,  but  particularly  where  the  attorney- 
general  sues. 

Whether  Mandatobt  iNJCTKcnoN  Grakted  on  Ibtxblocotort  Morum. 
The  authoiitiea  on  the  question  as  to  whether  or  not  a  mandatory  injunc- 
tion will  be  granted  on  motion  or  interlocutory  application  before  the  final 
hearing,  are  very  conflicting.  The  text-writers  generally  agree  that  it  is 
settled,  at  least  in  England,  that  such  an  injunction  may  be  granted  on  in- 
terlocutory application,  but  that  it  ii  usually  done  with  relnctanoe:  1  Joyce 
on  luj.  433;  Kerr  on  Inj.  232;  High  on  Inj.  sec.  2;  Drewry  on  Inj.  200; 
Bispham's  P^in.  of  Eq.,  sec  400.  Mr.  Bispham  further  remarks,  in  the  aecticn 
last  cited,  that  the  inclination  of  the  American  courts  is  sgainst  the  «— "rnrir 
of  such  injunctions  before  the  final  hearing. 

Decisiovs  Dsktino  Power  to  Issue  on  Interlocctort  AfPucaTiosr. — 
The  doctrine  laid  down  in  the  principal  case  that  a  mandatory  injnnctian 
to  compel  a  defendant  to  do  or  undo  any  act  can  not  be  issued  before  the 
final  hearing,  is  affirmed  in  several  subsequent  Maryland  deciuonsw  In  BosUy 
V.  Susqueluanna  Canal,  3  Bland  Ch.  63»  an  ez  parte  application  was  made  to 
the  chancellor  for  an  injunction  to  compel  the  defendants  to  remove  a  build- 
ing erected  by  them  on  their  towing  path,  whereby  the  plaintiff  waa,  as  he 
alleged,  prevented  from  having  free  access  to  his  mill,  contrary  to  an  agrees 
ment  contained  in  a  deed  from  the  defendants,  under  which  the  plaintiff^held. 
The  chancellor  denied  the  application,  and  in  doing  so,  said:  "I  have  met 
with  no  instance  in  the  English  books,  and  but  one  case  among  the  reoorda  of 
this  court,  in  which  a  defendant  has  been  apparently  ordered,  by  an  injnne* 
tion  of  this  kind,  to  do  or  undo  anything:  Norwood  v.  Norwood,  2  Bland* 
471,  note.  The  court  of  chancery,  by  this  writ,  merely  prohibits  certain  act8» 
or  any  farther  acts,  from  being  done.  And  where  acts  have  been  in  viola- 
tion of  an  injunction,  it  will  order  them  to  be  undone  or  the  matter  restored; 
but  I  am  not  aware  of  any  instance  where  it  has,  by  an  original  writ  of  thia 
kind,  caused  a  nuisance  to  be  abated  or  removed:  Murdoek^s  eaae,  2  Bland* 
470."  The  correctness  of  this  doctrine  was  admitted  by  Chancellor  Johnson, 
in  Washington  University  v.  Oreen,  1  Md.  Ch.  Dec  97,  although  he  insisted 
that  it  did  not  forbid  the  issuance  of  the  injunction  applied  for  in  that  par- 
ticular case.  In  the  course  of  his  opinion,  he  remarked:  "I  concur  in  the 
principle  that  tbe  process,  unless  issued  after  tbe  decree,  when  it  beoomes 
judicial,  can  only  be  used  for  the  purpose  of  prevention  and  protection,  and 
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not  fot  the  porpoao  of  commanding  the  defendant  to  undo  anything  be  had 
pieriotialy  done.**  It  is  obyiooa,  however,  from  some  of  the  observations  of 
the  learned  chanoellor  in  other  parts  of  the  opinion,  that  he  had  in  mind, 
more  especially,  injunctions  which  are  directly  mandatory  in  form,  as  well 
ts  in  effect,  sod  that,  in  all  probability,  he  woald  have  conceded  that  an 
injunction  might  be  issued  which  would  be  preventive  in  form,  but  which 
might  yet  incidentally  require  the  undoing  of  an  act  already  done. 

In  New  Jersey,  the  courts  seem  at  first  to  have  been  inclined  to  deny  the 
power  to  issue  such  writs  on  interlocutory  application,  or,  at  least,  to  confine 
it  within  very  narrow  limits.  In  Rogtrs  Locomotive  and  Machine  Works  v. 
Erit  Railway  Co.,  20  N.  J.  Eq.  (5  C.  £.  Greene)  379,  it  was  held  that  a 
mandatory  injunction  could  not  be  issued  except  upon  final  hearing,  and  then 
only  to  execute  the  decree  or  judgment  of  the  court,  and  never  on  a  prelimi- 
nary or  interlocutory  motion,  or,  if  ever  so  issued,  it  was  only  in  cases  of  ob- 
struction to  easements  or  rights  of  like  nature,  in  which  a  structure  erected 
and  kept  up  as  the  means  of  preventing  such  enjoyment^  would  be  ordered  to 
be  removed  as  part  of  the  means  of  restraining  the  defendant  from  interrupt- 
mg  the  enjojrment  of  the  right.  One  object  of  the  application  in  that  case 
was  to  compel  the  defendants  to  restore  to  the  plaintiffs  certain  trucks,  used 
by  them  in  forwarding  locomotives  for  shipment,  said  trucks  having  been  re- 
moved by  the  defendants  to  a  distant  point  on  their  road.  The  application 
was  refused.  It  is  clear,  however,  that  the  court  might  have  denied  the  in- 
junction on  the  ground  that  the  plaintifEs  had  a  complete  and  adequate  remedy 
at  law,  without  attacking  the  power  to  issue  mandatory  injunctions  on  inter- 
locutory applications  generally. 

In  a  subsequent  case  in  the  same  state,  the  court  seems  to  have  abated 
something  of  its  hostility  to  the  issuance  of  such  writs  before  the  final  decree; 
and  it  was  held  by  Chancellor  Eunyon  that  such  an  injunction  might  be  is- 
sued on  an  interlocutory  application,  where  the  defendant  had  shut  the  dam 
of  a  certain  grist-mill  pond,  and  had  opened  the  gates  of  a  forge  pond,  so  as 
to  flood  the  plaintiffs'  railroad  track.  The  chancellor,  in  delivering  his  opin« 
ion,  said:  "The  objection  can  not  be  sustained.  The  injunction  is  against 
causing  the  water  to  rise  any  higher  than  it  was  accustomed  to  rise  on  the 
day  designated.  The  injury  was  a  continuing  injury  from  day  to  day.  The 
mill  owners  were  not  required  to  reduce  their  dam,  but  to  refrain  from 
raising  the  water  beyond  a  certain  height.  Besides,  if  the  injunction  were 
reg^urded  as  strictly  mandatory,  that  would  not  constitute  a  valid  objection 
to  it.  There  is  no  general  rule  against  granting  such  relief  interlocutorily, 
where  the  damage  has  been  completed  before  the  filing  of  the  bill;  and  there 
is  no  difference  between  the  case  of  injury  to  easements,  and.  injury  to  other 
lights^  The  court  will  not,  however,  interfere  by  mandatory  injunction,  un- 
law extreme  or  veiy  serious  damage,  at  least,  will  ensue  from  withholding 
that  relief;  and  each  case  must  depend  on  its  own  circumstances:  Durell  v. 
FrUckardy  L.  R.,  1  Gh.  Ap.  244,  250;  North  of  England  etc.  Railway  Co.  v. 
Clartnee  Railway  Co.,  1  Colly.  507;  WestnUnster  etc.  Coke  Co.  v.  Clayton,  36 
L.  J.  Oh.  476;  Kerr  on  Injunctions,  230,  231." 

In  Wardv.  Keltey,  14  Abb.  Pr.  106,  it  was  held  that  a  temporary  or  inter- 
locutory injunction  could  be  issued  only  to  prevent  an  act  and  not  to  compel 
the  performance  of  one.  The  court  therefore  refused  an  injunction  to  restrain 
the  defendant  from  continuing  a  nuisance  by  permitting  a  sunken  crib  to  re« 
msiD,  which  interfered  with  the  plaintiff's  use  of  a  certain  pier. 

In  a  comparatively  recent  case  in  Pezmsylvania  Judge  Sharswood  held  in 
v«y  emphatio  terms  that  a  preliminary  injunction  could  not  be  issued  to  com* 
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pel  tho  defendantB  to  allow  to  the  plaintiff  certain  wharf  facilitiefi,  03  the 
groond  that  each  an  injonction  would  be  mandatoiy,  and  that  a  numdatory 
injunction  was  proper  only  on  the  final  hearing:  Audenrkd  v.  PkUadelplua 
tic  JR.  R.  Co,,  68  Pa.  St.  370.  In  the  ooorae  of  hia  opinion  the  learned  judge 
said: 

"There  are  two  kinds  of  injnnctiona  in  ooorts  of  equity.  The  one  is  pre- 
liminary or  interlocutory;  the  other  final  or  perpetual  The  object  of  the 
first  in  general  is  simply  preventiye— to  maintain  things  in  the  oonditiflp  in 
which  they  are  at  the  time  until  the  rights  and  equities  of  the  parties  esa  be 
considered  and  determined  after  a  full  examination  and  hearing.  A  prelimi- 
nary injunction  is  never  awarded,  except  when  the  ri^^ts  or  equity  of  the 
plaintiff  are  clear,  at  least  supposing  the  facts  of  which  he  gives  prima  /aae 
evidence  to  be  ultimately  established. 

"All  injunctions  are  generally  prooeeses  of  mere  restraint;  yet  final  in« 
junctions  may  certainly  go  beyond  this  and  command  acts  to  be  done  or  sn- 
<l9ne.  They  are  then  termed  mandatory.  They  are  often  necessary  to  do 
complete  justice.  But  the  authorities,  both  in  England  and  thia  country,  ire 
very  clear  that  an  interlocutoiy  or  preliminary  injunction  can  not  be  mssdA- 
tory.  In  Oale  v.  Abbot,  8  Jur.  K.  S.  087,  Vice  Chancellor  Kindersley  aid: 
'  It  was  useless  to  come  for  what  was  called  a  mandat(»y  injunccioo  on  an 
interlocutoiy  application.  Such  an  application  was  one  of  the  rsrest  cases 
that  occurred,  for  the  court  would  not  compel  a  man  to  do  so  serious  a  thing 
MM  to  undo  what  he  had  done,  except  at  the  hearing.*  So,  in  Ckiid  v.  Dohq- 
iaaa,  Kay,  578,  Vioe-Chancellor  Sir  W.  Page  Wood,  now  Lord  Ghaooellor 
Hatherley,  noticed  the  same  distinction:  'The  plaintiff  has  a  right  to  an  in- 
junction to  restrain  the  building  of  the  wall  until  further  order;  but  I  can 
make  no  order  on  an  interlocutory  application  as  to  that  part  of  the  motion 
which  relates  to  pulling  down  what  has  already  been  built.' 

"It  was  said  by  Chancellor  Bland  in  Murdcd^B  Case,  2  Bland,  409:  *To 
restrain  a  defendant  from  making  any  abusive  use  of  the  property  in  qneetioD, 
or  from  disposing  of  it  past  recall,  amounts  to  no  more  than  the  impoeitian  of 
a  temporary  limitation  upon  the  free  exerdse  of  his  right,  even  if  it  should 
eventually  appear  to  be  entirely  and  rightfully  his;'  which  is  quite  as  fw  ss 
«ny  court  can  go  in  the  first  instance,  and  as  preparatory  to  a  fair  benefidsl 
hearing  and  final  adjudication. 

"  It  was  held  accordingly  in  WashmgUni  UfttvergUy  v.  Oreen^  1  Md.  Ch.  97, 
that  an  injunction,  unless  inued  after  the  final  decree,  when  it  becomee  a 
judicial  process,  can  only  be  used  for  the  purpose  of  prevention  and  protection, 
and  not  for  the  purpose  of  commanding  the  defendant  to  undo  anything  whidi 
he  had  previously  done.  To  the  same  effect  are  Tfie  New  York  PriMimg  and 
Dyeing  Establishment  v.  FitcJi,  1  Paige,  97;  Losley  v.  Suaqutkajma  Canai^  3 
Bland,  65;  Attorney-general  v.  New  Jersey  Jt  R.  Co.,  2  Green's  Ch.  196; -J^ 
tomey 'general  Y.  City  of  Patterson,  1  Stock.  624.  Thie  distinction  between  a 
preliminary  and  final  injunction  is  fully  recognised  in  our  own  decisions. 

"Mr.  Justice  Strong  states  it  in  his  opinion  at  nisi prius in  The  Lehigh  Coal 
mnd  Navigation  Co.  V.  The  LeJUgh  Valley  R.  R.  Co.,  January,  1855^  Ka  S9, 
April  5,  1855,  in  which  he  says:  '  A  preliminary  injunction  ought  never  to  be 
granted  except  in  a  clear  case,  and  then  only  to  prevent  a  substantial  injury. 
Its  purpose  is  to  keep  things  in  their  existing  condition  until  the  case  csa  be 
finally  heard.  As  it  is  the  strong  arm  of  the  law,  it  must  be  used  only  when 
necessity  requires  it.  And  a  preliminary  injunction  can  never  be  neoeiiaiy 
when  the  thing  sought  to  be  restrained  has  been  already  done;  for  its  proTiuot 
is  not  to  undo,  but  to  prevent  and  preserve. ' 

"The  same  learned  judge,  delivering  the  opinion  of  the  whole  court  is 
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Farmene  R.  R.  Co.  v.  Reno  etc.  Co.,  3  P.  F.  Smith,  224,  said:  *The  sole 
object  of  sach  an  order  is  to  preserve  the  sabject  of  the  controversy  in  the 
eoodition  in  which  it  is  when  the  order  is  made.  It  can  not  be  used  to  take 
jwoperty  oat  of  the  possession  of  one  party  and  put  it  into  the  possession  of 
the  other;  that  can  be  accomplished  only  by  a  final  decree.' 

"  To  the  same  point  is  Mammoth  Vein  Co,* a  Appeal,  4  P.  F.  Smith,  183,  in 
vhich  the  present  chief  justice  said:  *It  onght  not  to  be  forgotten  that  a 
preliminary  injunction  is  a  restrictive  or  prohibitoxy  process,  designed  to 
compel  the  party  against  whom  it  is  granted  to  maintain  his  gtalua  merely 
ontal  the  matters  in  dispute  shall,  by  due  process  of  the  courts,  be  determined. 
It  is  true  that  a  mandatory  order  appears  to  have  been  made  by  Mr.  Justice 
Lowrie,  on  a  motion  for  a  preliminary  injunction  before  him  in  Alleghany 
county  in  Tlie  BapUat  Congregation  v.  Seannel,  3  Grant,  48.  It  is  enough  to 
say  of  that  case  now,  that  the  question  does  not  appear  to  have  been  mooted 
or  aligned;  at  all  events,  it  is  not  adverted  to  in  the  opinion. 

"There  are  some  few  instances  in  England  in  which  a  mandatory  order 
has  been  made  on  an  interlocutory  application,  but  they  have  been  very  ex- 
treme cases  and  onght  not  to  be  followed  as  precedents.  Thus,  in  The  AU 
icmey-general  v.  The  Metropolitan  Board,  1  Hem.  &  M.  321,  where  the  Hue 
of  a  chinmey  had  been  stopped  up  by  a  plate  put  over  it,  so  as  to  fill  the  house 
with  smoke,  the  order  was  made  so  as  to  compel  the  defendant  to  remove  it.*' 
[This  IS  an  incorrect  statement  of  the  nature  of  the  injunction  granted  in  ^^ 
tometf-general  v.  Metropolitan  Board.  That  was  a  case  of  an  application  for 
an  injunction  to  prevent  the  defendants  from  making  drains  so  as  to  discharge 
the  contents  of  certain  sewers  into  the  river  Lee.  The  order  granted  was  that 
the  defendants  be  restrained  from  ''making  any  further  connection  of  any 
drain  "  with  said  sewers.  Judge  Sharswood  probably  confounded  this  case 
with  that  of  Hervey  v.  iSmiih,  1  Kay  k  J.  389,  where  the  order  was  substan- 
tially such  as  he  states. — £d.  Am.  Dec]  "In  Hepburn  v.  Lordan,  2  Id.  345, 
damp  jute  was  stored  and  dried  on  premises  adjoining  the  plaintiff's  premises, 
at  the  imminent  risk  of  combustion. 

"Those,  and  perhaps  a  few  other  cases  of  similar  character,  rest  on  the 
authority  of  Lane  v.  Newdigate,  10  Ves.  193,  in  which  Lord  Eldon,  in  what 
ho  considered  a  clear  and  hard  case,  evidently  felt  that  he  was  treading  on 
dangerous  ground,  and  therefore  resorted  to  indirection  to  accomplish  his 
purpose.  The  plaintiff  was  the  assignee  of  a  lease  of  mill  property  granted 
by  the  defendant  with  covenants  for  the  supply  of  water  from  canals  and 
reservoirs  on  defendant's  premises.  The  allegation  was  that  he  had  suffered 
the  canal  and  reservoir  to  be  out  of  repair,  and  especially  had  removed  a  cer- 
tain stopgate.  Lord  Eldon  expressed  a  difiiculty  whether  it  was  according 
to  the  practice  of  the  court  to  decree  or  order  repairs  to  be  done,  but  after- 
wards said:  '  So  as  to  restoring  the  stopgate  the  same  difficulty  occurs.  The 
question  is,  whether  the  court  can  specifically  order  that  to  be  restored.  I 
think  I  can  direct  it  in  terms  which  will  have  that  effect.  The  injunction  I 
shall  order  will  create  the  necessity  of  restoring  the  stopgate,  and  attention 
will  be  had  to  the  manner  in  which  he  is  to  use  these  locks;  and  he  will  find 
it  diflicnlt,  I  apprehend,  to  avoid  completely  repairing  these  works.* 

"That  is  acknowledging  that  he  could  not,  according  to  the  principles 
and  practice  of  the  court,  order  the  defendant  in  direct  terms  to  restore  the 
stopgate,  and  repair  the  works;  the  injunction  should  be  so  drawn  that,  although 
on  its  face  restrictive  only,  it  will,  in  order  to  comply  with  it,  compel  him 
to  do  these  very  thin^  This  i.s  not  a  precedent  which  ought  to  be  followed 
in  this  or  any  other  court.  A  tribunal  that  finds  itself  unable  directly  to 
decree  a  thing,  ought  never  to  attempt  to  accomplish  it  by  indirection.     In- 
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janction,  as  a  measure  of  mere  temporary  restraint,  is  a  mighty  p<)wer  t^  be 
wielded  by  one  man.  It  would  extend  far  beyond  all  safe  and  reatonaMe 
boonda  to  permit  it  to  go  farther. 

''The  reason  of  the  distinction  in  this  respect  between  an  interlocatoty 
and  final  injuiction  is  very  obvioos.  The  former  may  be  granted  on  an  ck 
parte  application;  even  when  it  is  upon  notice,  it  is  upon  rx  parte  affidavits. 
*  *  *  The  proceedings,  in  the  very  nature  of  things,  most  be  sammsry. 
Besides,  the  effects  of  an  interlocntory  injunction  may  often  be  the  nme  ai 
a  final  decree,  as,  indeed,  in  this  very  instance." 

This  opinion  of  Judge  Sharswood  is  referred  to  in  Camhlos  ▼.  P.dfRB,  R. 
Co.,  4  Brewst.  563  (United  States  circuit  court),  where,  however,  the  court 
does  not  go  to  quite  the  same  length,  but  holds  that  a  mandatory  injunetioo 
is  not  to  be  granted  on  an  interlocutory  application,  except  in  an  extrsor- 
dinary  special  exigency,  and  that  it  is  not  consistent  with  tiie  office  of  a  pre- 
liminary injunction  to  use  it  to  enforce  a  concession  of  facilities  to  an  exprea 
company  over  a  railway  company's  roads. 

Cases  Awfooosq  the  Power  to  Issue  on  such  Appugation.— It  may 
be  regarded  as  settled  in  England  that  although  a  mandatory  injunction  vill 
be  granted  on  an  interlocutory  or  preliminary  application  with  great  reloct* 
ance:  Turner  v.  Spooner,  90  L.  J.  Ch.  801;  yet  the  court  may  and  will  gnat 
it  in  a  proper  case:   Robinaon  v.  Byroti,  1  Bro.  0.  C.  587;  Grtai  Norik  o/ 
England  etc,  R.  Co.  v.  Clarence  Railway  Co.,  1  Colly.  507;  Hervey  t.  SvuiK 
1  Kay  &  J.  389;  RatUdn  v.  HuslMSon,  4  Sim.  13;  Ooodale  t.  Goodale,  16  Id. 
316;   Hepburn  v.  Lordan,  2  Hem.  &  M.  345;   Westminster  etc  Coke  Co.  t. 
Clayton,  36  L.  J.  Ch.  476;  Beadel  v.  Perry,  L.  B.,  3  £q.  465.    Thiii,iB 
Oreai  North  of  England  etc  Railway  Co.  v.  Clarence  Railway  Co.,  1  CoUj. 
v07,  it  was  held  that  an  interlocutory  injunction,  which  would  be  mandatory 
in  effect,  though  prohibitory  in  form,  might  be  granted  to  compel  the  defeod- 
anta  to  remove  a  substantial  brick  wall  erected  to  prevent  the  plaintifEs  from 
building  a  bridge  across  their  track.    The  vice-chancellor  aaid:  "It  has  been 
said  that  the  injunction  now  sought  is  wholly  mandatory,  and  therefore 
proper  to  be  refused.    That  injunctions  in  substance  mandatory,  though  io 
form  merely  prohibitory,  have  been  and  may  be  granted  by  the  court  is  dear. 
This  branch  of  its  jurisdiction  may  be  one  not  fit  to  be  exercised  withoot 
particular  caution,  but  certainly  it  is  one  fit  and  necessary,  under  certiio 
circumstances,  to  be  exercised.     Under  what  circumstances  it  should  be  eser- 
cised  must  be  matter  for  judicial  discretion  in  each  several  case." 

In  Hertfey  v.  SmUIi,  I  Kay  &  J.,  389,  Vice-Chancellor  Wood  held  ihatio 
injunction  might  be  granted  on  interlocutory  motion  to  compel  the  defendaot 
to  remove  certain  tiles  placed  on  the  tops  of  plaintiff's  chinmeys.  Mncb 
stress  was  laid  on  the  fact  that  the  act  which  occasioned  the  injury  of  vhicli 
the  plaintiff  complained  was  "a  most  simple  and  sunmiary'*  one,  which  coaU 
be  easily  remedied.  A  preliminary  injunction  was  awarded  in  RatJan  r. 
Huskisson,  4  Sim.  13,  to  compel  the  defendant,  in  effect,  to  remove  a  boiU* 
ing  erected  in  violation  of  an  agreement  with  the  plaintiff,  who  had  a  build* 
ing  lease  of  an  adjoining  lot.  A  mandatory  injunction  was  granted  in  Good- 
ale  V  QoodaU,  16  Sim.  316,  on  interlocutory  application  to  restrain  the 
defendant  from  preventing  the  plaintiff  from  having  access  to  certain  pap^ 
in  the  defendant's  hands.  In  Westminster  etc  Coke  Co.  v.  Ciayton,  36  L.  J-r 
Ch.  476,  a  similar  injunction  was  allowed,  on  interlocutory  motion,  agaiiuttit^ 
defendant's  permitting  certain  perforations  to  continue  whereby  the  pl>ui^ 
iff's  mine  was  flooded.  So  in  Beadel  v.  Perry,  L.  R.,  3  £q.  465,  to  oooipel 
the  defendant  to  take  clown  a  building  which  he  persisted  in  erecting  peodiog 
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the  suit  In  that  case,  Vice-Chanoellor  Stuart  remarked:  "Reference  has 
been  inada  to  a  sappoaed  rale  of  the  court,  that  mandatory  injunctions  can 
not  properly  be  made  except  at  the  hearing  of  the  cause.  I  never  heard  of 
snoh  a  rule.  Lord  Cottenham  was,  so  far  as  I  know,  the  fust  judge  who  pro- 
ceeded by  way  of  mandatory  in  junction,,  and  he  took  great  care  to  see  that 
the  party  applying  was  enticed  to  relief  in  that  shape.'*  Lord  Thurlow,  in 
an  anonymous  case,  1  Yes.  jun.  140,  refused  to  grant  an  injunction  before 
anawer  to  compel  the  defendant  to  fill  up  a  certain  ditch,  on  the  ground  that 
it  would  be  "a  great  deal  too  much  to  do,"  as  the  ditch  might  be  "  a  mile 
long;'*  and  in  the  course  of  his  opinion  he  observed:  *'  I  do  not  like  granting 
these  injunctiona  on  motion.** 

In  the  United  States,  the  course  of  decision  on  this  point  has  not  been 
quite  to  onifornL  Still  it  will  be  noticed  from  the  cases  cited  under  the  pre- 
Tioiia  head,  that  in  some  of  the  states  where  strong  ground  has  been  takes 
against  iasning  mandatoiy  injunctions  before  the  final  hearing,  the  later  cases 
show  a  decided  leaning  towards  the  prevailing  English  doctrine.  There  are 
other  American  cases  which  adopt  that  doctrine  in  its  fullest  extent.  In 
Pierce  ▼•  Kew  OrleanSt  18  La.  An.  242,  a  defendant  was  required  by  injunc- 
tion pending  the  suit  to  close  up  certain  openings  in  a  wall  held  in  common 
with  the  plaintiff,  and  the  court  declared  that  such  an  injunction  might  issue 
to  compel  a  party  to  do,  as  well  as  to  restrain  him  from  doing.  In  Lutheran 
Evangelical  Church  v.  Oriatgau,  34  Wis.  328,  although  the  appellate  court 
denied  a  temporary  injunction  of  a  mandatory  nature,  compelling  the  defend- 
ants indirectly  to  surrender  possession  of  the  church  building  and  records  of 
which  they  had  forcibly  dispossessed  the  plaintiffs,  yet  it  was  intimated  by 
Dizon,  O.  J.,  that  the  court  below  might  properly  grant  such  an  injunction. 

A  valuable  American  case  upholding  the  doctrine  that  a  mandatory  injunc- 
tion may  properly  issue  upon  an  interlocutory  application  under  special  cir- 
cumatancea,  is  that  of  Cole  Silver  Mining  Co,  v.  Virginia  etc.  Water  Co.,  1 
Saw.  685.  In  that  case,  a  preliminary  injunction  was  applied  for  to  restrain 
the  defendants  from  continuing  to  divert  water  from  the  plaintiff's  tunnel, 
the  effect  of  which  would  be  to  compel  them  to  do  a  substantive  act.  The 
ground  upon  which  the  application  was  put  was  that  although  the  act  itself 
which  occasioned  the  injuiy  was  already  done,  yet  the  injury  was  a  continu- 
ing one,  and  would  inflict  irreparable  injury  upon  the  plaintiffs.  Field,  J., 
delivering  the  opinion*  held  that  the  injunction  might  properly  iftsue.  After 
some  preliminary  remarks  on  the  objection  that  an  injunction  could  issue  in 
suchcasea  before  answer  only  to  prevent  injury,  he  said:  ''The  benefit  of 
the  preventive  remedy  afforded  by  courts  of  equity,  in  the  process  of  injunc- 
tion, wonld  often  be  defeated  if  the  remedy  only  extended  to  cases  where 
obedience  would  not  require  any  affirmative  acts  on  the  part  of  the  party  en- 
joined. The  owner  of  flumes,  aqueducts,  or  reservoirs  of  water,  might,  for 
instance,  flood  his  neighbor*s  fields  by  raising  the  sluice  gates  to  these  struc- 
tures, and,  if  the  flowing  should  not  be  speedily  stayed,  might  destroy  the 
latter'a  crops;  and  yet,  according  to  the  argument  of  the  learned  counsel,  no 
injunction  could  issue  to  restrain  the  owner  from  continuing  the  flood,  if 
obedience  to  it  should  require  him  to  do  the  simple  affirmative  act  of  closing 
his  gates.  The  person  whose  fields  were  inundated  and  whose  crops  were 
destroyed,  in  the  case  supposed,  would  find  poor  satisfaction  in  being  told 
that  he  must  wait  until  final  decree  before  any  process  could  issue  to  compel 
the  shutting  of  the  gates,  and  he  must  seek  compensation  for  the  injuries  bis 
property  may  suffer  in  the  mean  time,  in  an  action  at  law." 

After  remarking  upon  the  utility  of  the  writ  of  injunction  in  cases  of  wa- 
ter rights,  and  after  observing  that  the  limitation  of  it  to  cases  not  colling 
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for  affirnifttive  relief  would,  in  a  multitade  of  ixiBtaiicee,  strip  the  process  of 
much  of  its  practical  benefit,  the  learned  jndge  proceeds  as  follows: 

"I  am  aware  that  there  are  adjadications  of  tribunals  of  the  highest 
character  denying  the  authority  of  a  court  of  equity,  on  a  preliminary  appli- 
cation, to  issue  an  injunction,  even  in  a  restrictive  form,  when  ita  obedience 
would  require  the  performance  of  a  substantive  act.     Such  is  the  case  of 
AudenrUd  v.  Philadelphia  etc.  Jf,  B.  Co,,  recently  decided  in  the  supreme 
court  of  Pennsylvania,  to  which  my  attention  has  been  called  by  the  defend- 
ant's counsel  (since  reported  in  68  Pa.  St.  370).    The  opinion  in  that  case  wsi 
delivered  by  Judge  Sharswood,  who  is  a  jurist  of  national  reputation,  sod 
'anything  which  falls  from  him  is  justly  entitled  to  great  oonidderation.    He 
states  that  the  authorities,  both  in  England  and  in  this  oonntiy,  are  veiy 
clear  that  an  interlocutory  or  preliminary  injunction  can  not  be  Tnandatnty. 
By  this,  he  means,  I  suppose,  that  the  authorities  show  that  such  an  injunc- 
tion can  not  be  mandatory  in  form,  for  he  refers  to  the  case  of  Lane  v.  Kete- 
digaU,  10  Ves.  103,  where  Lord  Eldon  ordered  an  injunction  to  be  drawn,  to 
that,  although  restrictive  on  its  face,  it  compelled  the  defendants  to  do  cer- 
tain specific  things.     Of  that  case  the  learned  jndge  observes  that  it  is  not 
a  precedent  which  ought  to  be  followed  in  any  court,  and  that  a  tribnnil 
which  finds  itself  unable  to  decree  a  things  ought  never  to  attempt  to  aocon- 
plish  it  by  indirection. 

*'  Notwithstanding  the  great  respect  I  entertain  for  the  opinions  of  Judge 
Sharswood,  and  for  the  decinons  of  the  supreme  coort  of  Pennsylvania,  I  am 
not  prepared  to  assent  to  the  view  of  the  authorities  stated  in  the  case  cited, 
nor  to  tiie  conclusion  there  expressed,  that  the  cases  in  England  ought  not  to 
be  followed  in  any  instance.  Certain  it  is  that  the  jurisdiction  of  the  coart 
of  chancery  in  England,  to  decree  in  special  oases,  apon  motion,  the  issoe  of 
injunctions  which,  though  restrictive  in  form,  may  still  require  for  their 
obedience  the  performance  of  substantive  acts,  has  been  nnifonnly  main- 
tained since  the  time  of  Thurlow." 

In  support  of  this  conclusion,  Jndge  Field  cites  and  reviews  at  length  the 
following  English  cases:  RohiMon  v.  Byron,  1  Bro.  0.  0.  688;  Lane  v. 
NewdigcUe,  la  Yes.  193;  Bankin  v.  HuakiuoH,  4  Sim.  13;  Hepburn  v.  Lordan, 
2  Hem.  &  M.  345.  He  then  continues  his  opinion  as  follows:  "Other 
cases  to  the  same  purport  might  be  cited,  but  these  are  sufficient,  I  thinJL,  to 
show  that  a  court  of  equity  has  jurisdiction  to  issue,  upon  an  interlocatocy 
application,  an  injunction  which  will  operate  to  compel  the  defendants,  in 
order  to  obey  it,  to  do  substantive  acta  It  is  a  jurisdiction  which  should 
only  be  exercised  in  a  case  where  irreparable  injury  would  follow  from  a  ne- 
glect to  do  the  acts  required.  Some  of  the  adjudged  cases  evince  a  disposi- 
tion on  the  part  of  the  court  to  restrict  rather  than  enlarge  this  jurisdietioD: 
BUtkemore  v.  Olamorgandiire  Canal  Co,,  1  MyL  &  E.  154.  Undoubtedly, 
the  general  purpose  of  a  temporary  injunction  is  to  preservo  the  property  in 
controversy  from  waste,  or  destruction,  or  disturbance,  until  the  rights  sud 
equities  of  the  contesting  parties  can  be  fully  considered  and  detennineJ. 
Usually  this  can  be  efiected  by  restraining  any  interference  with  it;  bat  in 
some  cases  the  continuance  of  the  injury,  the  commencement  of  which  has 
induced  the  invocation  of  the  authority  of  a  court  of  equity,  would  lend  to 
the  waste  and  destruction  of  the  property.  It  is  just  here  where  the  specisl 
jurisdiction  of  the  court  is  needed,  to  restore  the  property  to  that  oooditioo 
in  which  it  existed  immediately  preceding  the  commencement  of  the  injiuy» 
so  that  it  may  be  preserved  until  final  decree." 

Form  of  Maitdatort  Injunction. — It  seems  to  be  settled  that  slthougli 
an  injunction  may  be  designed  to  be  mandatoiy  in  effect^  it  most  be  prahib* 
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itoiy  or  restrictive  in  form:  Keir  on  Inj.  230;  Bispham  Prin.  Eq.,  seo.  400; 
Meidtoro/ugh  ▼.  Bowery  7  Beav.  127.  "llie  diatinotion,  however,"  says  Mr. 
Hilliard,  '*  between  prevention  or  prohibition  and  command,  in  reference  to 
injoDction,  ia  aometimee  rather  nominal  than  sabetantial:"  HilL  on  Inj.  8. 
A  few  examples  will  serve  to  indicate  how  an  injunction  is  to  be  framed  so 
aa  to  compel  the  doing  of  a  substantive  act  without  departing  from  the  re- 
strictivB  and  prohibitory  phraseology  appropriate  to  such  a  writ  In  Martyr 
V.  Xawrenee,  2  De  Q.,  J.  ft  8.  261,  the  object  of  the  injunction  was  to  com- 
pel the  removal  of  a  photographic  studio,  which  the  defendant  had  begun  to 
erect  on  the  flat  roof  of  the  plaintiff's  shop,  and  the  order  was  made  as  fol- 
lows: "  This  court  doth  order  that  an  injunction  be  awarded  against  the  de- 
fendant, Gteorge  Lawrence,  to  restrain  the  defendant  from  permitting  the 
room  or  building  in  the  plaintiff's  bill  mentioned,  or  any  part  thereof,  to  re- 
main on  the  flat  lead  roof  of  the  plaintiffs  shop  and  premises,  comprised  in 
tile  indenture  of  lease,  etc.  And  it  is  also  ordered  that  the  defendant,  George 
Lawrence,  his  servants,  agents,  and  workmen  be  In  like  manner  restrained 
from  in  any  manner  interfering  with  the  said  flat  roof  of  the  plaintiff's  said 
shop  and  premises,  or  any  part  of  such  roof,"  etc. 

In  the  case  of  Lane  v.  NewdigcUe,  10  Ves.  192,  Lord  Eldon,  for  the  purpose 
of  compelling  the  repair  of  a  certain  canal,  and  the  removal  of  certain  stop- 
gates  which  hindered  the  flow  of  water  to  the  plaintiff's  mill,  and  the  naviga* 
tion  of  said  canal,  granted  an  injunction  restraining  the  defendant  and  his 
tgenta  nntQ  further  order  "from  further  impeding,  obstructing,  or  hindering 
the  plaintiff  from  navigating  the  canal  for  the  necessary  purposes  of  the  mill, 
or  from  using  and  enjoying  the  demised  premises,  and  the  mills  and  build- 
mgs  erected  thereon,  or  the  liberties  and  privileges  granted  by  the  indenture 
of  lease,  etc,  by  continuing  to  keep  the  said  canal,  or  the  banks,  gates,  locks, 
or  wofrics  of  the  same,  respectively,  out  of  good  repair,  order,  or  conditioni 
and  also  from  further  troubling,  molesting,  and  preventing  the  plaintiff,  con- 
nary  to  the  covenant^  in  the  use  and  enjoyment  of  the  said  mill,  etc.,  by 
divertin^^  draining,  or  drawing  off  water,  or  preventing  the  same  by  the  use 
of  any  lock  or  locks  erected  by  the  defendant,  from  remaining  and  continu- 
tug  in  the  aaid  canala,  or  by  continuing  the  removal  of  the  stopgate  men- 
tioned in  the  pleadings  in  the  action  brought  by  the  plaintiff  to  have  been 
erected;  and  by  means  of  which  the  water  could  and  would  have  been  kept 
and  retained  in  the  said  pool  for  the  use  of  the  mill,"  etc. 

So  in  Eankin  v.  Hutkisfony  4  Sim.  13,  a  building  was  in  course  of  erection 
on  a  part  of  the  site  of  Carlton  Palace,  in  violation  of  an  agreement  with  the 
plaintiffs  for  a  building  lease  of  a  part  of  the  aame  site,  and  an  injunctiott 
waa  awarded  *'  to  reatrain  the  defendanta,  their  agents,  and  workmen,  from 
continning  the  projected  buildings,  or  commencing  any  other  buildings  what- 
ever on  the  g^en,  or  plot  of  ground  described  in  the  pleadings,  etc.;  and 
also  fxom  permitting  auch  part  of  the  aaid  buildings  aa  have  been  already 
erected  on  the  aaidg^urden,  etc.,  from  remaining  thereon  until  the  defendanta 
shall  folly  answer  the  plaintiffabiU,"  etc. 

In  Whittaker  v.  Eowty  cited  in  the  note  to  Qrealrex  v.  Ortatrtx^  11.  Jur. 
1063,  and  in  2  Joyce  on  Inj.  1310,  the  plaintiff  applied  for  an  injunction  to 
compel  the  defendant  to  restore  certain  hooka,  deeds,  documents,  etc.,  which 
he  waa  alleged  to  have  removed  in  violation  of  an  agreement  with  the  plaint- 
ifll  The  order  was  made  as  follows:  "Let  an  injunction  be  awarded  to 
restrain  the  defendant  H,  from  retaining  and  keeping  posaeasion  of  the  hooka, 
deeds,  documents,  and  papers  removed,  aa  mentioned  in  the  plaintiff's  affi- 
davit, by  the  said  defendant,  or  by  his  order,  from  the  chambers  occupied  by 
Am.  Dao.  TOL.  ZX— 96 
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the  plaintifiB,  for  retaining  which  no  written  authority  has  been  produced  by 
the  defendant,  except  the  five  boxes  not  claimed  by  the  plainti&;  and  from 
permitting  the  same,  or  any,  or  either  of  them,  except  the  said  five  boxes,  to 
remain  away  from  the  office  of  the  plaintifls,  or  from  parting  witii  the  books, 
etc.,  removed  by  the  defendant,  or  by  his  order,  from  the  ohambeis  ooco] 
by  the  plaintift,  or  any  of  them,  exoept  the  said  five  boxes,  to  soy 
persons  other  than  the  plaintifis." 

Trubtxbs  to  Mass  Sals — ^Powxas,  Ddtieb,  and  OouswKBAsam  or. 
on  this  subject^  CHbatnCM  eaee^  17  Am.  Deo.  267,  and  note. 


•lU'siit; 


HeTiMR  v.  FBANi 

12  BliAXD'S  OsAxoxax,  6UJ 

r^APOTEH  Legagijes,  Dootbine  of,  discussed  by  the  chsmoellor. 

BXSIDUABT  LSGATEB  TAKES  LAPSED  AUD  VOED  TiEftAfTEH»  aS  wfasn  ft  kgMJ 

is  given  to  one  who  has  no  existence. 

Lboal  Relation  of  Husband  and  Wife  considered  and  discnsssd. 

Husband  and  Wife  abb  Inooicfxtent  to  Contbact  ToosTHxa  £or  the  por- 
pose  of  binding  or  conveying  property  directly  from  the  ooe  to  the 
other. 

Husband  and  Wife  can  not  Dissolve  the  Marbtaob  Contbact,  cittwr 
wholly  or  partially,  by  any  agreement  between  themselves. 

VoLUNTABT  Sepabation  HAT  BE  PxBUiTTSD,  and  evoQ  enfoKoed,  if  neeenury, 
to  protect  either  party  from  the  personal  violence,  or  gross  moisl  offiBoa^ 
of  the  other. 

Husband's  Bioht  as  Guabdian  of  his  infant  ohildzen  eraminftd  and  dsfined. 

Wife  hay  Contbact  with  Bbbpbct  to  hx&  Pbopkbst  in  the  mode  prescribed 
by  statute,  and  may  take  and  hold  separate  estate,  and  be  empowered 
to  dispose  of  the  same. 

Husband's  Stipttlation  to  Allow  a  Sxpabate  Maintehahcb  to  his  vile, 
through  the  instrumentality  of  a  third  person,  as  aQxiliaiy  to  sn  ^ree- 
ment  for  a  separation,  may  be  enforced  at  law  or  in  equify. 

Sxpabate  Maintenance  and  Pin-monet  are  both  founded  on  special  ooo- 
tract,  and  payable  only  during  the  marriage.  Pin-money  is  li^iven  gnto- 
itously  for  the  wife's  personal  and  private  expenditure,  and  is  alwayi 
payable  during  cohabitation;  separate  maintenance  is  a  proviskm  whieb 
the  husband  contracts  to  pay  his  wife  on  an  agreement  to  live  apart,  sod 
is  payable  only  during  the  separation. 

No  Sxpabate  Maintenance  upon  Mebx  Agbxemsnt  to  Sxpakaib.— A  laere 
agreement  to  live  apart  will  not  sustain  a  claim  for  separate  maintenance 
without  a  contract  to  that  effect. 

HiaooNDUCT  AS  Gbound  fob  Separate  Maintenancb. — Separate  mainte- 
nance may  be  awarded  to  a  wife  in  equity  where  her  husband  is  guilty  of 
cruel  or  immoral  conduct,  so  that  she  can  not  live  with  him  in  safety  or 
decency. 

JuBisDicnoN  OF  Chanceby  to  Grant  Aldcont.— The  hig)i  oonrt  of  ebsnoery 
in  Maryland  has  entire  jurisdiction  of  daims  for  alimony  and  for  sepa* 
rate  maintenance  founded  on  the  husband's  misconduct. 
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Alxmostt  can  be  Awabded  only  on  the  Gbound  of  Adultery  or  cruel 
treatment  by  the  hnBbancL 

Cbukl  Tbxaxkeht,  What  Is. — Penonal  injury  and  words  of  meoaoe  import- 
ing danger  of  actual  bodily  harm,  oonstitate  omel  treatment;  bat  mda 
language  alone  does  not. 

Sbparatx  MAiHTEirANCB  OUT  ov  TBE  Wxfb's  Ebxatb  may  be  secured  to  her 
by  a  court  of  chancery. 

*'Wiis*8  EQunr,**  What  Is. — ^When  a  husband  requires  the  assistance  of  a 
ocmrt  of  equity  to  get  poaMssion  of  any  part  of  his  wife's  fortune,  it  will 
be  refused  unless  he  makes  provision  for  her  out  of  it,  or  shows  that  he 
has  already  adequately  provided  for  her,  or  that  the  amount  is  not  suffi- 
ciant  for  a  provision  to  be  made  out  of  it.  The  daim  to  such  provision  is 
caUed  '*  the  wife's  equity." 

PwnnsiOK  KAY  Embrace  Wife's  whole  Fortuvb,  WHBN.--Only  a  part  of  a 
wife's  fortune  is  usually  settled  on  her  by  the  court;  but,  m  some  cases, 
as  where  the  husband  consents,  the  provision  may  embrace  her  whols 
fortazie. 

AORBBMEKT  OooD  Of  Part,  aud  Void.  IN  PART. — ^Au  agreement  of  separation 
between  husband  and  wife,  and  for  the  wife's  separate  maintenance,  is 
void  as  to  the  separation,  but  good  as  to  the  maintenance. 

PRomioK  FOR  Wife  Extended  to  her  Childrbn. — ^In  making  provision  for 

a  wif  e^  the  court  extends  it  to  her  children. 
IiXBOimcATB  Children  hay  Inherit  from  the  mother,  and  from  each  other» 
in  this  state,  as  if  bom  in  lawful  wedlock. 

Bnx  by  a  residaary  legatee  for  an  account.  The  original 
biU  was  filed  September  l4, 1818,  by  Anna  G.  M.  Newhaus, 
otherwise  called  Wandelohr,  against  John  FranoiscuSy  and 
Philip  B.  Sadtler,  as  executors  of  the  will  of  Carsten  Newhaus, 
the  plaintifTs  brother,  lately  deceased.  The  bill  set  forth  that 
her  said  brother,  before  his  death,  made  his  will,  giving  legacies 
to  Carsten,  John,  and  Jacob  Newhaus,  sons  of  the  testator^s  de- 
oessed  brother  John,  and  to  his  **  nieces  and  nephews,  namely, 

Anna  O.  Bauers,  Betsey  A.  Bauers, Bauers,  Heniy  A. 

Bauers,  and  John  D.  Bauers,  the  three  daughters  and  two  sons 

of  my  late  sister Bauers,  of  Bremen,  deceased."    The 

testator  then  devised  the  remainder  of  his  real  and  personal 
estate  to  the  plaintiff.  The  bill  further  states  that,  since  the 
testator^s  death,  the  defendants,  his  executors,  had  got  into  their 
possession  personal  property  more  than  sufficient  to  pay  all  the 
legacies,  and  also  that  one  of  the  executors  having  been  in 
partnership  with  the  testator,  was  in  possession,  as  surviving 
partner,  of  property  belonging  to  the  estate,  which  constituted 
the  bulk  of  said  estate.  Wherefore  the  plaintiff  prayed  that 
the  said  executor  should  be  decreed  to  account  for  the  property 
in  his  hands  as  such  surviving  partner,  and  that  the  executors 
account  for  the  property  of  the  estate,  and  pay  over  what  re- 
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xnained  after  pajing  legacies  to  the  plaintiff  as  residaaiy  l^;aiee. 
The  defendants  filed  their  joint  answer,  admitting  most  of  the 
facts  alleged,  but  averring  that  they  did  not  know  whether  the 
plaintiff  was  the  person  named  as  residuarj  legatee  or  not;  but, 
that  supposing  that  she  might  be,  they  had  advanced  her  certain 
money.  The  answer  farther  alleged  that  the  estate  was  still 
4insettled,  setting  out,  as  exhibits,  Uie  accounts  of  the  executors 
passed  by  the  orphans'  court;  and  that  the  afliedrs  of  the  part- 
nership referred  to  had  not  been  wound  up,  but  offering  to  per- 
mit the  plaintiff  to  inspect  the  books.  The  plaintiff  excepted 
to  the  su£Bciency  of  the  answer,  but  the  exceptions  were  never 
heard,  but  were  tacitly  passed  over. 

On  February  11, 1826,  a  supplemental  bill  was  filed  by  Anna 
G.  M.  Helms,  formerly  Newhaus,  by  her  next  friend,  Frederick 
A.  Wandelohr,  and  by  Joseph  Sumwalt  and  John  McFarren^ 
against  John  Franciscus,  Philip  B.  Sadtler,  Carsten,  John,  and 
Jacob  Newhaus,  Anna  G.  Bauers,  Lewis  Helms,  and  others.  The 
bill,  after  reciting  the  substance  of  the  original  bill,  allied  thai 
the  said  suit  had  abated  by  the  plaintiff's  marriage  with  Lewis 
Helms,  who  had  since  separated  from  her,  and  between  whom 
and  the  plaintiff  a  written  agreement  to  live  separate  had  been 
entered  into,  and  that  the  plaintiff,  Ann%  was  entitled  to  the 
whole  of  the  residuary  legacy  for  her  own  use;  that  the  estate 
and  the  partnership  mentioned  in  the  original  bill  had  been 
fully  settled;  that  the  executors  had  never  accounted  for  or  paid 
over  to  the  plaintiff  what  was  due  her  as  residuary  legatee;  that 

four  of  the  children  of  the  testator's  sister,  Bauers,  of 

Bremen,  named  in  the  will,  never  had  any  existence,  and  that 
the  said  sister  never  had  but  one  child,  Anna  G.  Bauers,  although 
the  defendant  Franciscus  had  caused  himself  to  be  appointed 
guardian,  not  only  of  the  said  Anna  G.^  but  also  of  the  other 
four  supposed  children,  and  had  refused  to  account  for  or  pay 
to  the  plaintiff,  Anna,  the  sums  given  to  the  said  children  by 
the  will.  The  bill  further  alleged  that  the  plaintiff,  Anna,  be- 
fore her  nuirriage  with  the  defendant  Helms,  was  indebted  in 
a  certain  sum  to  the  plaintiffs  Sumwalt  and  McFarren,  and  thst 
after  her  said  marriage  she  and  her  husband  assigned  to  the 
said  Sumwalt  and  McFarren  their  interest  in  the  said  residuarf 
legacy  for  so  much  as  was  necessary  to  secure  satisfaction  of 
the  said  debt.  The  bill,  therefore,  prayed  that  the  defendants 
Franciscus  and  Sadtler  might  be  decreed  to  account  and  to 
pay  to  the  plaintiffs  Sumwalt  and  McFarren,  the  amount  of 
their  claim,  and  to  the  plaintiff  Anna,  the  remainder  of  her 
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reuduary  legacy,  to  be  settled  on  her  bj  the  coart.  The  de- 
fendant Sadtler  filed  a  separate  answer,  claiming  to  have  been 
discharged  as  executor  by  the  acts  of  Franciscus,  who  had  been 
the  principal  acting  executor,  and  had  all  the  property  in  his 
hands,  and  by  the  accounts  and  settlements  of  the  executors 
with  the  orphans'  court.  The  defendant  Franciscus  also  an- 
swered, repeating  the  substance  of  the  answer  to  the  original 
bill,  denying  any  knowledge  that  Helms  and  wife  had  agreed  to 
live  apart,  admitting  that,  as  guardian,  he  had  retained  the 
legacies  given  to  Carsten,  John,  and  Jacob  Newhaus,  and  to  the 

five  children  of  the  testator^s  sister, Bauers,  of  Bremen, 

who,  as  the  defendant  understood,  did  exist,  and  averring  that 
he,  the  defendant,  had  accounted  for,  with  the  orphans'  court, 
and  had  paid  out  a  larger  amount  than  had  come  into  his  hands 
of  the  testator's  estate.    He  set  forth  some  other  facts  concern- 

4 

ing  the  condition  of  the  estate,  not  necessary  to  be  noticed. 
The  defendant  Lewis  Helms  also  answered,  admitting  the  mat- 
ters charged  against  the  executors,  and  setting  forth  at  great 
length,  that  he  was  deceived  into  the  marriage  with  the  plaintiff, 
Anna ;  that  after  the  marriage  she  had,  in  order  to  obtain  from  him 
a  release  of  his  rights,  as  her  husband,  in  all  property  to  which 
•be  was  or  might  be  entitled,  conspired  with  one  Merkle  and 
others  to  have  him  imprisoned  for  debt  in  the  Baltimore  county 
jail;  that  after  his  release  from  jail  he  offered  to  resume  conju- 
gal relations  with  her,  which  she  refused;  and  that  he  was 
finally  induced,  by  threats  and  coercion,  to  execute  the  agree- 
ment of  separation  mentioned  in  the  bill.     The  answers  of  the 
other  defendants  are  not  material  to  be  noticed.    Before  the 
hearing,  one  Mordecai  L.  Flagler  filed  a  petition  in  the  cause, 
representing  that  the  defendant  Helms  had,  by  an  instrument 
in  writing,  promised  and  obliged  himself  to  pay  the  petitioner 
one  thousand  two  hundred  doUars  out  of  what  he  might  recover 
in  this  suit,  for  which  amount  the  petitioner  claimed  a  lien,  and 
asked  to  have  it  paid  to  him  out  of  any  sum  awarded  to  Helms 
and  wife. 

From  the  proofs  it  appeared  that  the  testator's  sister, 

Bauers,  of  Bremen,  never  had  but  two  children,  one  Catherine, 
illegitimate,  and  one  Anna  G.,  named  in  the  will,  who  was  le- 
gitimate; that  the  plaintiff  Anna  also  had  an  illegitimate  child, 
Frederick  A.  Wandelohr,  who  was  still  living,  and  that  she  bad 
no  other  children;  that  the  plaintiff  was  married  to  the  defend- 
ant, Helms,  at  the  age  of  forty-four;  that  he  was  then  and  still 
remained  insolvent  while  she  had  some  property;  that  be  had 
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endeavored  to  procure  the  execution  bj  her  of  a  power  of  at- 
torney and  a  will  for  the  purpose  of  conveying  to  him  her  inter- 
est in  the  estate  of  Carsten  Newhaus;  that  they  did  not  lire 
together  for  some  time  afterwards,  though  frequent  affectionate 
letters  passed  between  them;  that  about  1820  they  had  an  angrv 
interview,  growing  out  of  her  having  discovered  among  his  pa* 
pers  evidences  of  his  sordid  and  vicious  character;  that  they 
then  finally  separated  and  had  never  since  lived  together.    It 
further  appeared  that,  August  29, 1823,  the  defendant  Helms 
and  the  plaintiff  Anna,  voluntarily  and  without  any  duiess, 
threats,  or  coercion,  executed  an  instrument  under  seal  to  the 
affect  that  they  had  ''  formed  a  mutual  resolution  to  diaBolve 
their  marriage  contract,"  and  therefore  voluntarily  agreed  "to 
separate  themselves,"  by  which  agreement  the  said  Helms  bound 
himself  to  renounce  all  claim  against  his  wife,  *'  as  well  as  the 
claim  he  might  have  against  the  estate  of  her  deceased  brother, 
Carsten  Newhaus,"  and  his  wife,  on  her  part,  renounced  all 
claim  against  him.     Other  facts  appear  from  the  opinion  of  the 
chancellor. 

Blahd,  Chancellor.  (After  stating  the  material  facts.)  This 
is  a  case  of  a  very  singular  complexity.  The  principal  object  of 
the  suit  is  to  recover  a  residuary  legacy  given  by  the  late  Car- 
sten Newhaus  to  the  plaintiff  Anna,  and  to  ascertain  how  mach 
of  the  testator's  estate  should  be  embraced  by  that  bequest 
Another  object  is  to  have  the  whole  of  the  legacy  thus  given 
settled  upon  the  plaintiff  Anna,  to  the  exclusion  of  her  hus- 
band, the  defendant  Lewis  Helms,  except  so  much  of  it  as  has 
been  pledged  or  assigned  to  the  plaintiffis  Sumwalt  and  McFar- 
ren.  But  if  the  court  should  determine  that  the  defendant 
Lewis  Helms  is  entitled  to  any  portion  of  it,  then,  to  meet  that 
event,  Mordecai  L.  Flagler  has  introduced  himself  into  this 
case,  by  his  petition;  and  prayed  to  have  his  claim  considered 
and  satisfied  as  the  creditor  and  assignee  of  the  defendant 
Lewis  Helms. 

There  can  be  no  doubt,  from  the  pleadings  and  proofs,  that 
the  executors  must  be  decreed  to  account  and  to  pay  over  this 
residuary  legacy.  But  for  whose  benefit  ?  Whether  to  the  hus* 
band,  or  to  the  wife  exclusively?  or  to  both,  in  certain  propo^ 
tions  ?  or  to  their  assignees?  These  are  important  and  prelimi- 
nary questions.  In  this  respect,  this  has  the  aspect  of  a 
bill  of  interpleader  between  this  husband  and  wife,  to  determine 
their  rights,  while  the  executors  stand  by  as  stakeholders  ready 
to  account  and  to  x^ay,  as  they  may  be  ordered. 
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As  to  what  must  be  considered  as  embraced  by  this  residuary 
legacy*     It  was  formerly  an  established  general  rule  that  unless 
the  legatee  survived  the  testator  the  legacy  was  extinguished, 
which  has  been  altered  by  an  act  declaring  that  no  devise  or 
bequest  shall  lapse  by  reason  of  the  death  of  the  devisee  or 
legatee  in  the  life-tiXiie  of  the  testator,  but  shall  take  effect  as 
if  he  had  survived  the  testator:  1810,  c.  34,  sec.  4.    Still,  how- 
ever, if  a  legacy  be  so  given  that  the  legatee's  right  depends  on 
his  being  alive  at  the  time  fixed  for  its  payment;  or  if  the  legacy 
be  charged  upon  the  real  estate,  and  the  legatee  dies  after  the 
death  of  the  testator,  but  before  the  time  of  payment,  the  legacy 
is  lost:    Williams'  Ex'rs,  767,  780.     Here,  however,  there  has 
been  no  such  lapsing  of  any  legacy  given  by  this  testator.    But 
it  is  a  well-established  rule  in  the  construction  of  wills  that 
wherever  the  testator  has  given  the  whole  residue  of  his  per- 
sonalty to  an  individual,  such  residuary  legatee  will  take  all  the 
personal  estate  which  is  not  otherwise  well  and  sufficiently  dis- 
posed of,  whether  a  legacy  falls  in  by  lapse,  or  as  being  void  in 
law;  or,  in  other  words,  where  a  legacy  fails  as  to  a  particular 
object,  it  will  not  go  to  the  next  of  kin,  but  must  pass  to  those 
entitled  under  the  residuary  clause:  Brown  v.  Higgs,  4  Yes.  709; 
8.  C,  6  Id.  501;  Dawson  v.  Clark,  15  Id.  417;   Boihmaler  v. 
Myers,  4  Desau.  215  [6  Am.  Dec.  613]. 

In  this  case  it  has  been  very  satisfactorily  shown  that  the  testa- 
tor's sister, Bauers,  of  Bremen,  never  had  but  two  children, 

one  of  whom,  Anna  G.  Bauers,  only,  he  has  named  in  his  will; 
of  the  other,  Catherine,  although  living  at  the  time  of  his 
death,  he  has  taken  no  notice;  and  the  four  others  whom  he 
names  never  had  any  reality  or  existence.  Consequently,  the 
bequests  of  those  four  legacies  being  utterly  void,  they  pass  to 
this  plaintiff  Anna,  as  the  residuary  legatee,  and  must  be  ac- 
counted for  and  paid  by  the  executors  as  a  part  of  that  legacy 
accordingly. 

The  conflicting  claims  of  this  husband  and  wife  present  the 
next  subject  of  inquiry,  and  the  adjustment  of  them  will  re- 
quire some  care  and  attention.  According  to  our  law,  the  mar- 
riage contract  so  strictly  and  intimately  unites  husband  and 
wife  that  they  form,  as  it  were,  but  one  person;  and  in  con- 
templation of  law  the  wife  is  considered  as  having  scarcely  any 
separate  existence.  The  husband  is  the  head,  and  therefore 
all  the  property  of  the  wife  belongs  to  him.  This  peculiar 
compact  is  of  so  lasting  a  character  that  this  court  recognizes 
no  power  in  the  parties  to  vary  the  rights  and  duties  growing 
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out  jf  it,  or  to  eSeotf  at  their  pleasure,  any  partial,  much 
a  total  dissolution  of  it  during  their  lives;   it  is  one  bj  which 
the  parties  impose  duties  on  themselves,  and  engage  to  per- 
form duties  with  respect  to  their  offspring;  duties  which  are  ma 
much  imposed  for  the  sake  of  public  policy  as  of  private  hap- 
piness; and  which,  therefore,  they  are  never  permitted  to  cast 
off  at  their  pleasure.    From  these  general  principles  it  follows 
that  husband  and  wife  are  incompetent  to  contract  with  each 
other  for  the  purpose  of  binding  or  conveying  property  in  any 
manner,  directly  from  one  to  the  other.     And  having  an  in- 
violable right  to  the  aid,  comfort,  and  society  of  each  other, 
they  can  not  separate  or  have  any  mere  agreement  between 
themselves  for  a  separation  enforced  by  a  court  of  common  law 
or  equity:   Co.  Lit.  112;   Bead  v.  Head,  3  Atk.  650;  WorraU  v. 
Jacob,  3  Meriv.  268;  Westmeath  v.  Weatrmeaih,  4  Cond.  Ch.  60. 

But  although  it  is  in  general  true  that  husband  and  wife  can 
not,  of  their  mere  motion,  dissolve  the  marriage  contract,  yet 
courts  of  law  and  of  equity,  without  pretending  to  any  author- 
ity, either  to  sanction  or  enforce  cohabitation  or  separation, 
will  protect  either  party  from  the  personal  violence  or  gross 
moral  offense  of  the  other;  and  for  that  purpose  allow  of 
and  even  enforce  a  separation.  This,  however,  is  always  done 
from  necessity,  and  with  a  view  to  preserve  the  public  peace, 
or  to  prevent  the  open  contamination  of  the  morals  of  society; 
as  where  a  husband  indulging  in  a  base,  unmanly  temper,  was 
in  the  habit  of  beating  his  wife,  or  with  brutish  feelings  intro- 
duced lewd  women  with  her  into  his  household.  This  pro  tanio 
separation  is  not,  however,  an  impeachment  of  that  public 
policy  by  which  marriage  is  regarded  as  so  sacred  and  inviol- 
able in  its  nature;  it  is  merely  a  stronger  policy  overruling  a 
weaker  one;  and  except  in  so  far  only  as  such  a  separation  is 
tolerated  as  a  means  of  preserving  the  public  peace  and  morals 
may  be  so  considered,  it  does  not,  in  any  respect  whatever,  im- 
pair the  marriage  contract,  or  for  any  purpose  place  the  wife  in 
the  situation  of  a  feme  sole:  Lisler^a  case,  8  Mod.  22;  Bex  v. 
Mead,  1  Burr.  542;  Whorewood  v.  Whorewood,  1  Ch.  Caa.  250; 
WiUiama  v.  CaUow,  2  Yem.  752;  Head  v.  Head,  3  Atk.  548;  Si. 
John  V.  St.  John,  11  Yes.  529;  WeUedey  v.  Beaufort,  3  Cond. 
Ch.  1;  Westmeath  v.  Westmeath,  4  Id.  55. 

It  has  been  thought  that  without  putting  at  hazard  any  regu- 
lation necessary  to  instire  conjugal  felicity,  a  woman  might  very 
beneficially  for  herself  as  well  as  her  husband,  be  indulged 
with  some  latitude  of  free  will  as  to  contracts,  and  a  larger  ex- 
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tent  of  individuality  of  character  in  relation  to  the  right  of 
property.  By  the  common  law  her  will  and  her  rights  in  those 
respects  are  so  absolutely  submeiged  and  covered  over  by  those 
of  her  husband  that  she  is  not  only  made  dependent  on  him 
for  domestic  happiness,  but  is  tied  to  his  fortunes,  and  deprived 
of  all  means  of  saving  herself  from  the  most  abject  penury  in 
eases  where,  by  menus  of  a  larger  share  of  independent  right, 
she  might  rescue  herself  and  children  from  the  wayward  or  the 
luckless  course  of  her  husband,  and  thus  promote,  instead  of 
disturb,  conjugal  harmony.  But  those  stem  and  ungallant  gen- 
eral rules  of  the  common  law,  by  which  marriage  so  sinks  the 
wife  under  the  absolute  sway  of  the  husband  have  been  made  in 
many  respects  to  yield  to  a  better  feeling,  and  have  undergone 
many  wholesome  modifications,  chiefly  by  the  direct  or  indirect 
application  of  the  principles  of  equity. 

The  father  is  the  rightful  and  legal  guardian  of  all  his  infant 
children;  and,  in  general,  no  court  can  take  from  him  the  cus- 
tody and  control  of  them,  thrown  upon  him  by  the  law,  not  for 
his  gratification,  but  on  account  of  his  duties,  and  place  them 
against  his  will  in  the  hands  even  of  his  wife:  St,  John  v.  SL 
John,  11  Yes.  531.  But  although  the  courts  of  common  law 
can  enforce  the  rights  of  the  father,  they  are  not  equal  to  the 
office  of  enforcing  the  duties  of  the  father;  and,  therefoi^, 
where  the  children  have  any  property,  which  can  give  this  court 
the  means  of  acting  in  their  behalf,  it  will  protect  them  as  well 
against  the  misconduct  of  their  father  as  against  their  legal 
guardian:  WeUedey  v.  Beaufort,  3  Cond.  Ch.  1;  Lyons  v.  Bten- 
Jbin,  4  Id.  115;  Jones  v.  StockeU,  2  Bland  Ch.  429;  Oorrie's  case. 
Id.  503.  Yet  even  a  court  of  common  law  will  not  go  so  far 
as  to  hold  nature  in  contempt,  and  snatch  helpless,  puling  in- 
fancy from  the  bosom  of  an  affectionate  mother,  and  place  it  in 
the  coarse  hands  of  the  father.  The  mother  is  the  softest  and 
safest  nurse  of  infancy,  and  with  her  it  will  be  left  in  opposition 
to  this  general  right  of  the  father:  Praiher  v.  PraJther,  4 
Desau.  83. 

The  common  law  vests  a  right  in  the  wife  to  be  endowed  after 
her  husband's  death,  out  of  all  the  lands  of  which  he  was  seised 
during  the  coverture,  unless  she  has  a  jointure  legally  settled 
upon  her  in  lieu  of  dower;  and  her  title  to  all  lands  held  in 
her  own  right  remains  unimpaired  by  the  marriage.  But  the 
incapacity  with  which  she  is  covered  by  the  marriage  leaves  her 
no  means,  at  the  common  law,  of  dealing  with  the  title  she  holds 
in  her  own  right,  or  with  her  vested  right  to  dower,  or  jointure, 
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either  for  her  own,  or  her  husband's  benefit,  during  the  covert- 
ure, except  by  the  formulaiy  of  a  suit  called  a  fine,  and  a  pri- 
vate examination  by  the  court  itself.     In  lieu  of  this  fine,  our 
law  has  directly  restored  her  capacity  to  contract,  by  means  of 
a  simple  prescribed  form  concerning  her  vested  right  of  dower, 
or  her  jointure,  as  well  as  respecting  her  own  lands,  of  which 
her  husband  is  entitled  to  the  rents  and  profits  only  during 
coverture,  or  which  he  may  have  acquired  a  vested  right  to  hold 
as  tenant  by  the  courtesy:  Hannah  K.  Chase's  case,  1  Bland 
Ch.  229  [17  Am.  Dec.  277].    The  wife  may  take  and  hold  prop- 
erty of  any  description  to  her  sole  and  separate  use,  independ- 
ently of  her  husband,  which  she  may  be  empowered  to  alienate, 
incumber,  give,  or  devise  in  any  manner  at  her  pleasure.    And 
if  she  relinquishes  her  dower  or  jointure,  or  sells,  disposes  of, 
or  incumbers  her  lands  held  in  her  own  right,  or  her  separate 
property  for  the  purpose  of  paying  his  debts,  or  of  otherwise 
forwarding  his  views;  or  she  becomes  his  surety,  as  she  may  in 
respect  to  her  separate  property;  a  court  of  equity  will  order  her 
to  be  reimbursed  out  of  her  husband's  property,  if  any  shall  re- 
main after  his  creditors  have  been  satisfied :    Huntington  v.  Hun- 
tington, 2  Vern.  437;  Pocock  v.  Lee,  2  Id.  604;  Tale  v.  Audin,! 
P.  Wms.  264;  Bagot  v.  Oughion,  1  Id.  847;  Qwarles  v.  Lacey,i 
Munf.  258;  Oosden  v.  Tucker,  6  Id.  1. 

These  and  other  instances  which  might  be  cited  clearly  show 
that  a  wife,  during  coverture,  is  not  altogether  so  destitute  of  a 
capacity  to  contract  respecting  her  property,  as  is  indicated  by 
the  general  terms  of  the  rule  of  the  common  law;  but  that  a 
husband  and  wife  may,  in  particular  situations,  treat  together 
efifectually,  if  they  treat  upon  fair  and  reasonable  terms: 
Hobbs  V.  Hidl,  1  Cox,  445;  Arundel  v.  Phipps,  10  Ves.  140. 

It  is  now  universallv  admitted  that  a  husband  and  wife  are 
utterly  incompetent,  of  themselves,  by  any  agreement  of  their 
own,  to  effect  even  a  partial  dissolution  of  the  marriage  contract, 
but  they  are  allowed  to  agree  to  live  apart;  and  as  auxiliary  to 
that  agreement,  if  the  husband  stipulate  through  the  instru- 
mentality of  a  third  person,  to  allow  and  pay  to  his  wife  a 
separate  maintenance,  such  a  stipulation  is  legal,  and  may  he 
enforced  against  the  husband,  either  in  a  court  of  law,  or  of 
equity,  although  it  has  originated  out  of  and  relates  to  that  qo* 
authorized  state  of  separation  in  which  the  husband  and  wife 
have  endeavored  to  place  themselves.  A  separate  maintenance 
of  this  kind  and  pin-money  are  alike  in  this  respect,  that  they 
are  founded  on  a  special  contract  and  only  payable  during  the 
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marriage.  Pin-monej  is  given  gratnitouslj  for  ber  personal  and 
private  expenditure;  it  is  an  allowance  always  payable  during 
cobabitation;  whereas  a  separate  maintenance  is  that  provisiou 
which  a  husband  contracts  to  pay  to  bis  wife  where  tbey  have 
agreed  to  live  apart,  and  is  payable  only  during  the  period  of 
aeparation,  and  in  this  respect  differs  from  pin-money.  The 
examination  of  a  few  of  the  decisions  in  relation  to  a  separate 
maintenance  of  this  description  will  be  sufficient  to  show  what 
is  considered  to  be  its  general  character  in  the  courts  of  common 
law  as  well  as  in  equity:  Baynea  v.  Leioes,  Nelson,  88;  Whore- 
wood  T.  Whoretoood,  1  Ch.  Cas.  250;  Head  v.  Head,  3  Atk.  295; 
S.  C,  Id.  547;  Guih  v.  OtUh,  3  Bro.  C.  C.  614;  Legard  v.  John- 
son,  3  Ves.  362;  St.  John  v.  St.  John,  11  Id.  526;  Worrall  v. 
Jacob,  3  Meriv.  256;  Westmeaih  v.  Westmeath,  4  Cond.  Ch.  56; 
Bodney  t.  Chambers,  2  East,  283;  WaUingsford  v.  WaUings/ord, 
6  Har.  &  J.  485. 

But  in  the  case  under  consideration  there  is  nothing  which 
can  be  construed  as  a  contract  on  the  part  of  the  husband  to 
pay  to  his  wife  anything  as  a  separate  maintenance.  It  is  true 
that  they  have,  by  an  instrument  of  writing,  agreed  to  live 
separate;  and  that  he  has  released  to  her  all  claim  to  property 
which  he  might  have  recovered  as  her  husband;  but  he  has  not 
in  any  manner  stipulated  to  provide  for  her  a  separate  mainte- 
nance; and,  therefore,  no  adjudication  in  relation  to  the  con- 
tract of  a  husband  for  the  maintenance  of  his  wife  can  be  applied 
to,  or  need  be  considered  in  this  case.  A  mere  agreement  of 
a  husband  and  wife  to  live  apart,  does  not  of  itself  and  without 
any  contract  to  that  effect,  afford  any  ground  upon  which  she 
can  sustain  a  claim  for  separate  maintenance.  But  if,  by  the 
cruel  or  immoral  conduct  of  the  husband,  the  wife  can  not  with 
safety,  and  in  decency,  consort  with  him,  then  she  may,  upon  the 
ground  of  such  ill-treatment,  come  into  a  court  of  equity  and 
haye  a  separate  maintenance  assigned  to  her  by  the  court,  out 
of  her  husband's  estate,  of  an  amount  proportioned  to  his  means 
and  circumstances. 

There  seems  to  have  been  some  difficulty  in  England  upon 
this  subject;  because,  it  is  said,  of  this  claim's  being  founded 
upon  the  misconduct  of  the  husband;  and  of  the  ecclesiastical 
courts  having  the  exclusive  cognizance  of  all  matrimonial  cases; 
and  as  the  kind  of  separate  maintenance  called  alimony  is  never 
allowed  but  as  a  consequence  of  a  divorce,  a  mensa  et  thoro, 
that  therefore  a  court  of  equity  could  not  take  cognizance  of  a 
claim  for  separate  maintenance  founded  only  on  the  misconduct 
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of  tho  husband  until  after  a  diTorce,  a  mensa  et  ihoro^  had  been 
granted  by  the  ecclesiastical  court.  The  difficulty  of  the  Eng- 
lish court  of  equity,  it  is  evident,  arises  from  the  claim  for  a 
separate  maintenance  of  this  kind,  involving  the  question  of 
divorce,  of  which  it  has  no  jurisdiction.  But  it  is  admitted  on 
all  hands  that  under  such  circumstances  the  vnfe  ought  to  be 
relieved,  and  should  be  able  to  obtain  relief  somewhere. 

In  England,  during  the  short  existence  of  the  republic,  after 
the  decapitation  of  the  first  King  Charles,  the  ecclesiastical 
courts  were  abolished,  and  in  consequence  thereof,  the  entire 
jurisdiction  in  all  cases  of  alimony  and  of  separate  maintenance 
devolved,  as  a  matter  of  course  and  necessity,  upon  the  court  of 
chancer}',  as  the  only  tribunal  fitted  and  competent  to  decide 
thereon:    Whorewood  v.  Whorevoood,  1  Ch.  Cas.  250;    Oxenden  r 
Oxenden,  Gilb.  Eq.  1;  Head  v.  Head,  3  Atk.  650;  Anonymous^ 
2  Show.  282;  1  Mad.  Ch.  386,  note.     And  for  the  same  rea- 
son, in  several  states  of  our  union,  there  being  no  ecclesias- 
tical court,  the  cognizance  of  such  matters  has  been  held  to  be- 
long most  properly  to  thef  court  of  chanceiy :  PwroeU  t.  PurceU, 
4  Hen.  &  M.  507;   Praiher  v.  Prather,  4  Desau.  83;   Bhame  v. 
Bhame,  1  McCord  Ch.  205  [16  Am.  Dec.  597.1 

In  Maryland  there  never  was  an  ecclesiastical  court,  Itnd 
therefore  the  high  court  of  chancery  always  had,  even  under 
the  provincial  government,  entire  jurisdiction  of  such  cases  of 
claims  for  alimony,  or  for  separate  maintenance  out  of  the  hus- 
band's estate  founded  on  his  misconduct:  Oaboiih  t.  OaboUh^  4 
Ear.  &  McH.  477;  Eewiii  v.  HewiU,  1  Bland  Ch.  101;  but  this 
branch  of  the  jurisdiction  of  this  court  has  been  placed  beyond 
all  further  question  by  an  act  of  assembly  which  declares  '*that 
tLe  chancellor  shall  and  may  hear  and  determine  all  causes  for 
alimony,  in  as  full  and  ample  manner  as  such  causes  could  be 
heard  and  determined,  by  the  laws  of  England,  in  the  ecclesi- 
astical courts  there:"  February,  1777,  c.  22,  sec.  14.  Hence  I 
take  it  to  be  clear,  that  as  the  ecclesiastical  courts  of  England 
would  in  all  cases  of  cruelty  and  adulteiy  pass  a  sentence  of 
divorce  a  mensa  el  ffioro,  and  grant  alimony  as  a  necessary  and 
proper  incident  of  such  a  sentence;  or  that  the  court  of  chan- 
cery, after  such  a  divorce,  would  award  to  the  wife  alimony,  or 
a  separate  maintenance  out  of  the  husband's  estate:  Oxeiiden  v. 
Oxenden,  Gilb.  Eq.  1;  Bobbs  v  EuU,  1  Cox,  445;  BaU  v.  MotU- 
gomeryy  2  Yes.  jun.  195;  Duncan  v.  Duncan,  19  Id.  395;  so  here, 
although  this  court  has  no  authority  to  pass  any  such  sentence 
of  divorce,  or  in  any  manner  to  meddle  with  the  contract  of 
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marriage  itself;  yet,  according  to  the  proTisions  of  this  act,  it 
can  not  allow  itself  to  receive  any  matter  as  a  sufficient  ground 
for  granting  alimony  olone^  which  would  not  be  a  sufficient 
foundation  in  England  for  granting  a  divorce,  a  mensa  et  Owro, 
together  with  its  incident  alimony:  WaUingsfard  t.  WaUingsford, 
6  Har.  &  J.  486. 

Taking  this  to  be  the  only  correct  ground  upon  which  ali- 
mony should  be  awarded  in  any  case  by  this  court,  it  follows 
that  in  all  such  cases  the  wife  must  show  either  that  her  hus- 
band has  been  guilty  of  adultery  or  cruel  treatment  of  her. 
What  is  cruelty,  it  is  often  difficult  to  determine.  It  seems,  how- 
ever,  to  be  admitted  that  personal  injuiy  and  words  of  menace, 
importing  the  danger  of  actual  bodily  harm,  may  be  deemed 
cruel  treatment,  but  not  mere  rudeness  of  language:  Harris  v. 
Harris^  1  Eccl.  Bep.  204;  Waring  v.  Waring,  Id.  210;  Evans 
y.  Evans,  4  Id.  810;  Oliver  v.  Oliver,  Id.  429;  Kirkman  y.  Kirk- 
man,  Id.  438;  Holden  y.  Holden,  Id.  452.  In  this  case,  there 
is  no  eyidenoe  of  either  adultery  or  any  such  cruelty  as  can 
entitle  the  plaintiff  Anna  to  alimony,  properly  so  called,  and 
upon  the  grounds  to  which  this  court  seems  to  have  been  con- 
fined by  the  act  of  assembly;  even  supposing  it  had  been  shown 
that  Lewis  Helms  had  any  species  of  property  out  of  which  a 
separate  maintenance  of  Uiis  kind  could  be  assigned  to  his 


But  where  a  married  woman  has  been  ill-treated,  abused,  or 
abandoned  by  her  husband,  and  left  without  the  means  of  sub- 
sistence, a  provision  or  separate  mainteijance  may  be  secured  to 
her,  by  the  court  of  chancery,  out  of  her  own  fortune  which 
happens  to  be  within  reach  of  the  court.  The  ground  upon 
which  this  is  done  is,  that  as  the  interest  of  her  fortune  is  in* 
tended  for  both  of  them,  and  is  given  to  him  by  the  laws  upon 
the  tacit  condition  that  he  maintains  her,  if  he  either  will  not 
iw^iwfaiin  her,  or  so  demeans  himself  that  she  can  not  with  safety 
or  decency  consort  with  him,  to  receive  a  maintenance  at  his 
hands,  that  interest  shall  be  taken  from  him  and  given  to  her; 
since  it  would  be  very  hard  that  the  party  from  whom  the  for- 
tune moves  should  lose,  and  the  other  gain  the  whole;  and 
that,  too,  by  his  own  misconduct.  This  provision  for  the  wife, 
made  by  the  court  out  of  her  own  fortune,  is  always  a  present 
income  during  the  husband's  life;  and  being  intended  to  relieve 
her  immediate  necessities,  is  made  payable  to  her  separately 
and  distinctly  from  her  husband.  But  she  can  not  anticipate 
it  by  sale  or  incumbrance,  because  it  continues  only  until  the 
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husband  retams  to  his  duty  and  conducts  himself  towards  ber 
as  he  ought.     In  cases  of  this  kind,  the  husband  may  be  or- 
dered to  pay  something  towards  the  support  of  his  wife,  even 
pending  the  suit;  and  this  is  not  considered  as  making  a  decree 
before  the  hearing,  but  only  doing  what  the  husband  himself 
is  obliged  to  do,  maintain  his  wife  until  the  case  can  be  heard 
upon  the  merits.    Thus  guarding  the  wife  against  the  possibility 
of  future  danger,  and  applying  a  remedy  for  her  present  wants: 
Oxenden  t.  Oxenden,  2  Yem.  493;  Sleech  y.  Tharingion,  2  Yes. 
560;  Wath/m  v.  WcUkyna,  2  Atk.  96;  Bond  y.  Simmons,  3  Id.  29; 
Head  v.  Head,  Id.  295;    Ball  y.  Montgomery,  2  Yes.  jun.  192; 
Legard  v.  Johnson,  3  Yes.  352;    Wright  v.  Morley,  11  Id.  12; 
Duncan  v.   Duncan,  19  Id.  395;    S.   C,  Coop.    254;    Cooke 
V.  Cooke,  1  Eccl.  Rep.  178;  Otway  v.  Otway,  Id.  203;  Smith  f. 
Smith,  Id.  220;  Bees  v.  Bees,  Id.  418;  Street  v.  Street,  2  Id.  195; 
Smyth  V.  Smyth,  Id.  293;  Cox  v.  Cox,  Id.  531;  HamertonY^Ham- 
erton,  3  Id.  17;   Harris  v.  Harris,  Id.  153;   Hawlces  v.  Hawbes, 
Id.  231;  Kempe  y.  Kempe,  Id.  233;  FarceU  v.  PurceU,  4  Hen.  & 
M.  507;  HeurUt  y.  HevoiU,  1  Bland  Ch.  101. 

There  is  yet  another  occasion  afforded  by  the  nature  of  the 
wife's  title  to  property,  of  which  the  court  availed  itself  to  in- 
terpose its  authority  against  the  legal  claim  of  the  husband; 
that  is,  when  the  husband  requires  the  assistance  of  this  court 
to  procure  the  possession  of  any  part  of  his  wife's  fortune,  it  will 
be  refused  to  him,  unless  he  makes  a  provision  for  her  out  of  it, 
or  shows  that  he  has  purchased  it  by  having  already  provided 
adequately  for  her,  or  that  it  is  of  too  small  an  amount  to  have 
any  provision  made  out  of  it:  Jemegan  v.  Baxter,  6  Mad.  32; 
Foden  v.  Finney,  3  Cond.  Oh.  739.  This  peculiar  claim  is  em- 
phatically called  the  wife's  equity:  Staie  v.  Kr^,  6  Har.  &  J.  36. 
It  extends  to  all  her  equitable  choses  in  action,  and  generalij 
to  all  equitable  estates  or  interests  falling  vnthin  the  jurisdiction 
of  a  (fourt  of  chancery;  but  not  to  mere  legal  choses  in  action,  to 
terms  for  years,  or  any  chattel  of  which  the  husband  may  legally 
take  possession.  The  habit  of  the  court  has  always  been,  of 
itself,  and  without  any  application  previously  made  by  the  mar- 
ried woman,  to  direct  an  inquiry,  when  money  has  been  carried 
over  to  her  account,  whether  any  settlement  has  been  made, 
and,  if  none  has  been  made,  to  direct  a  setUement,  not  upon 
the  wife  only,  but  upon  the  children  also:  Murray  v.  EUbamk,  13 
Yes.  1. 

To  obtain  the  benefit  of  this  equity,  the  wife  may  come  in  and 
make  her  claim  in  any  suit  instituted  by  her  husband;  or  she  may, 
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bj  her  next  friend,  file  a  bill  Against  bim  or  his  legal  assignees  in 
baoJomptcy  or  insolvency,  for  neither  the  husband,  nor  any  per- 
son standing  in  his  place,  can  have  ber  fortune  without  making 
a  provision  for  her.  The  wife's  equity  is  a  mere  creature  of  this 
court,  and  is,  therefore,  never  allowed  as  between  citizens  of 
other  states,  according  to  the  laws  of  which  the  wife  is  allowed 
no  such  equity:  Dues  v.  Smith,  4  Oond.  Ch.  267.  It  ie  a  claim 
founded  upon  natural  justice.  It  resembles  the  paternal  care 
which  a  court  of  chancery  exercises  for  the  benefit  of  orphans; 
and  assuming  the  place  of  a  parent,  the  court  requires  a  settle- 
ment upon  the  wife,  upon  the  presumption  that  it  demands  no 
more  than  would  have  been  insisted  on  by  a  prudent  father. 
But  the  court  uses  no  active  means  of  enforcing  such  a  settle- 
ment; it  only  proposes  to  him  who  asks  equity  that  he  should 
do  equity;  and  therefore  the  husband  can  not  be  obliged  to  make 
a  settlement  upon  his  wife.  If  he  does  not  require  the  posses- 
sion of  his  wife's  fortune,  he  must  be  allowed  to  receive  the  in- 
terest of  it  so  long  as  he  maintains  her,  and  to  have  the  chance 
of  taking  the  whole  by  survivorship.  The  wife's  equity  is,  in 
general,  a  provision  made  for  her  and  her  children  of  the 
marriage,  to  take  effect  after  the  death  of  the  husband;  but  if 
the  husband  be  insolvent,  then  the  maintenance  provided  for 
her  is  alwajs  a  present  one,  and  made  to  commence  immediate- 
ly; because  the  husband  being  under  an  obligation  to  maintain 
his  wife,  and  his  doing  so  being  the  condition  upon  which  the 
law  gives  him  her  property,  therefore  his  incapacity  to  maintain 
her,  owing  to  his  insolvent  condition,  gives  her  an  equitable 
right  to  claim  an  immediate  provision  for  her  own  support. 
And  where  the  incapacity  of  the  husband  to  maintain  his  wife 
arises  from  bankruptcy  or  legal  insolvency,  the  court  fastens 
that  obligation  upon  the  property  itself:  AguUar  v.  Aguilar,  5 
Had.  414.  This  settlement  is  commonly  made  under  the  direct 
authoiily  of  the  court,  but  that  is  not  indispensably  necessary; 
for  if  it  be  voluntarily  made  under  circumstances  in  which  it 
would  have  been  ordered  by  the  court,  it  will  be  sustained.  And 
all  such  settlements  are  deemed  valid,  even  against  the  creditors 
of  the  husband:  Moor  v.  Bycatdt,  Free.  Ch.  22;  Nicholas y,  Nich' 
oku.  Id.  546;  Broum  v.  EUon,  3  P.  Wms.  202;  Sleech  v.  Thoring-^ 
ton,  2  Yes.  661;  Jewson  v.  Moulson,  2  Atk.  419;  Middlecome  v. 
Marlovo,  Id.  620;  Bond  v.  Simmons,  3  Id.  20;  Salisbury  v.  New- 
ion,  1  Eden,  370;  Pryor  v.  ffUl,  4  Bro.  C.  C.  139;  Burdon  v. 
Dean,  2  Ves.  jun.  607;  Langham  v.  Nenny,  3  Ves.  469;  Macnu- 
lay  V.  Philips,  4  Id.  16;  Franco  v.  Franco,  Id.  628;  Blount  v. 
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BesOand^Sld.  515;  Elibankv.  Monlolieu,  Id.  737;  Glaisier  v. 
Bewer,  8  Id.  206;  Murray  v.  Mibank,  10  Id.  84;  Elworthy  ▼. 
Wickstead,  1  Jac.  &  Walk.  69;  EUioU  v.  CorcfeQ,  5  Mad.  150; 
Beams'  Orders,  464;  Deela  v.  Sinttf,  5  T.  E.  690. 

Here  the  wife  claims  the  whole  of  this  residuary  legacy,  to  be 
settled  upon  her  to  her  own  exclusive  use.    There  can  be  no 
doubt  that  she  must  have  a  provision  made  for  her,  to  take 
effect  immediately,  and  that  upon  the    two  last   mentioned 
grounds  of  eqtiity.   First,  because  it  is  admitted  that  this  legai^ 
was  given  to  her,  and  it  appears  that  her  husband  has  treated 
her  ill;  has  taken  up  his  residence  in  another  state,  and  has  left 
her  entirely  destitute  of  any  aid  from  him.     And  secondly,  even 
supposing  no  separation  had  taken  place,  and  that  he  wasIiTii^ 
with  her  in  harmony,  she  is  entitled,  upon  the  ground  of  "  the 
wife's  eqtiity,"  to  a  present  provision,  because  of  its  having  been 
admitted  and  shown  that  the  legacy  is  hers,  and  that  he  is  utter 
ly  insolvent.     Her  claim  to  some  provision  is,  therefore,  sus- 
tained by  the  clearest  proofs  and  the  most  sound  and  best  estab- 
lished principles  of  equity. 

But  in  cases  of  this  kind,  where,  as  in  this  instance,  it  has 
been  submitted  entirely  to  the  court  to  determine  what  provi- 
sion shall  be  made,  the  husband  has  been  almost  always  invited 
to  make  proposals  of  terms,  to  be  approved  or  rejected  by  the 
court,  as  to  how  much  the  wife  shall  have,  and,  in  determining 
that,  the  court  has  exercised  a  discretion  without  being  tied 
iown  to  any  precise  rule;  but  it  seems  now  to  be  the  general 
opinion  that  the  court  will  not  of  itself  give  the  whole  to  the 
wife:  Vandenanker  v.  Desbnmgh,  2  Vem.  96;  Adams  v.  Pierce, 
3  P.  Wms.  12;  Ex  parte  Ooysegame,  1  Atk.  192;  Beresfard  v. 
Hudson,  1  Mad.  368.  In  England,  it  is  considered  that  in  all 
cases  where  an  infant,  male  or  female,  has  been  by  any  suit 
brought  before  the  court  of  chancery,  for  the  purpose  of  hav- 
ing the  person  or  estate  of  such  infant  properly  disposed  of, 
such  infant  thereby  becomes,  until  the  attainment  of  full  i^,  a 
ward  of  the  court,  and  may  be  governed  and  protected  accord- 
ingly. Hence,  where  a  female  infant,  who  had  thos  become 
a  ward  of  the  court,  was  married  in  contempt  of  its  aathoiity, 
and  especially  if  it  appeared  that  the  husband  had  nothing  to 
settle,  and  was  a  beggar,  manying  her  for  the  sake  of  her  for- 
tune, the  court  has  been  in  the  habit  of  not  permitting  him  to 
touch  that  fortune,  which  was  his  sole  object,  and  of  having  the 
whole  settled  upon  the  wife:  Butler  v.  Freemen^  Amb.  802; 
Wells  V.  Price,  5  Ves.  398;  Ball  v.  CouUs,  1  Ves,  &  B.  308. 
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In  ibis  instance  the  plaintiff  Anna  can  in  no  sense  be  con- 
sidered as  a  ward  of  tbis  court,  and  therefore  notbing  of  tbe  nature 
of  a  contempt  of  tbe  court  can  be  imputed  to  ber  busband.  Yet 
those  cases,  in  relation  to  wards  of  court,  may  be  adduced  to  sbow 
that  tbe  court,  under  some  peculiar  circumstances,  allows  itself 
to  take  into  consideration  tbe  sinister  Tiews  and  objects  of  tbe 
husband  in  marrying  bis  wife;  and  if  tbe  court  can  be  satisfied 
that  be  was  actuated  chiefly  or  altogether  by  sordid  motives; 
that  he  married  tbe  woman  merely  to  come  at  ber  fortune,  it 
will  interpose  to  saTC  the  wife  from  such  most  grievous  of  all 
frauds,  and  have  ber  whole  fortune  settled  upon  her  exclusively; 
for,  in  those  cases,  there  is  nothing  so  very  peculiar  in  being  a 
ward  of  court;  it  is  not  so  much  upon  tbe  ground  of  any  species  of 
contempt,  or  affront  to  tbe  court  itself;  it  is  the  corrupt  motiTes 
of  the  husband;  the  fraud  and  delusion  practiced  by  him  upon 
frankness  and  innocence,  which  affords  tbe  strong  ground  upon 
which  tbe  court  plants  its  equity  in  directing  the  whole  of  tbe 
wife's  fortune  to  be  settled  upon  ber  exclusively. 

Here  there  is  no  direct  proof  of  a  fraudulent  and  corrupt  in- 
tention on  tbe  part  of  Lewis  Helms  to  marry  this  plaintiff 
Anna»  merely  as  a  means  of  getting  ber  fortune  into  his  hands; 
but  there  are  circumstances  in  the  case  which  go  far  to  show 
that  bis  motives  were  by  no  means  as  correct  as  they  ought  to  have 
been.  Her  age;  the  pecuniary  situation  of  tbe  parties;  tbe  plan 
be  formed  so  soon  after  marriage,  although  an  ignorantly-contrived 
one,  to  have  tbe  legacy  transferred  to  him  by  a  power  of  attor- 
ney, and  a  vrill  executed  by  bis  wife;  her  refusal;  the  open  rup- 
toze  that  soon  followed;  and  tbe  disclosure  from  bis  papers  of 
his  bad  character,  are  facts  which,  when  taken  together,  it  will 
be  difficult  to  reconcile  with  any  other  than  sordid  motives  on 
his  part.  I  have  met  with  no  instance  where  the  wife  was  not  a 
ward  of  the  court,  in  which  the  whole  of  ber  fortune  has  been 
settled  on  her,  merely  on  the  ground  of  the  fraudulent  or  base 
motives  of  the  husband,  and  her  having  been  deluded  into  a 
marriage  for  tbe  sole  purpose  of  enabling  him  to  get  bold  of 
her  property;  but  if,  as  has  been  said,  this  court  has  tbe  power 
to  go  so  far  as  even  to  declare  the  contract  of  marriage  itself  to 
bo  null  and  void,  on  the  ground  of  its  having  been  procured  by 
terror,  abduction,  and  fraud :  Ferlat  t.  Oqjon,  1  Hopk.  Cb.  478 
[14  Am.  Dec.  654J;  it  would  not  be  consistent  with  itself,  and 
faithful  to  its  best  principles,  if  it  were  not  to  allow  itself,  un- 
der such  circumstances  as  are  here  presented,  to  deal  out  to 
the  wife  a  liberal  and  saving  measure  of  justice;  and,  as  the 
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only  means  of  preventing  the  deceiver  from  profiting  bj  his  de- 
lusion, to  have  tiie  whole  of  ber  fortune  settied  upon  her  ocdu- 
sively. 

Let  it,  however,  be  supposed  that  Lewis  Helms,  in  contract- 
ing marriage  with  his  present  wife,  was  actuated  by  no  impiroper 
or  unworthy  motives;  or  that,  even  if  he  was,  they  can  not 
be  allowed  to  form  any  sufficient  reason  for  stripping  him  of  the 
whole  of  this  legacy,  and  that  it  is  impossible  the  court  should 
undertake,  of  itself,  to  give  the  whole  to  her;  because  it  can  not 
assume  or  admit  the  position,  that  a  married  woman  is'entitled 
to  the  whole  of  her  separate  property  to  her  separate  use,  in  di- 
rect opposition  to  the  clearest  principles  of  the  marriage  con- 
tract. Yet,  the  husband,  at  least,  is  in  a  condition  to  bind 
himself  by  his  own  voluntary  consent,  and  therefore,  although 
the  court  itself  can  not  divest  him  wholly  of  his  marital  rights, 
yet  he  himself  may  freely  release  them;  and  if  he  does  so,  such 
relinquishment  may  be  received,  ratified,  aud  cast  into  the  shape 
of  a  setUement  by  the  court,  for  the  benefit  of  the  wife  and  her 
children. 

Where  it  appeared  that  the  wife  was  entitled  to  a  large  l^acy; 
that  she  bad  been  clandestinely  married;  that  the  husband,  after 
the  marriage,  bad  made  a  settlement  equal  to  the  whole  amount 
upon  ber,  and  that  in  consideration  thereof  the  trustees  had 
paid  the  legacy  to  the  husband;  it  was  helil  that  the  setUement 
of  the  whole,  by  the  agreement  and  consent  of  the  husband, 
was  binding  and  good  even  against  his  creditors :  Moor  v.  BycauU, 
Prec.  Gh.  22;  Wheeler  y.  Caryl,  Amh,  121.  And  where  the  hus- 
band had  given  a  note  to  his  wife,  that  if  be  should  treat  her 
ill,  she  should  have  her  share  of  her  mother's  estate  to  her  own 
use.  It  was  conceded  that  such  a  consent  of  the  husband  would 
have  been  sufficient  as  to  the  amount;  and  that  the  whole 
might  have  been  settied  upon  the  wife:  NiohoUs  v.  Danvers^  2 
Yem.  671;  Rodney  v.  Chambers^  2  East,  883.  And  where  prop- 
erty had  been  bequeathed  to  the  wife  of  the  bankrupt  for  life, 
and  it  was  claimed  by  the  assignees  of  her  husband,  the  court 
made  a  reference  to  receive  proposals  from  the  husband  for  a 
setUement  on  his  wife,  and  he  proposed  that  the  whole  should 
be  settled  on  her,  which  was  ordered  accordingly.  It  was 
said  that  there  was  a  want  of  form  in  calling  for  proposals  from 
the  bankrupt  husband;  because  be,  of  course,  would  propose 
that  the  whole  should  be  given  to  his  wife,  rather  than  any  part 
to  his  assignees,  and  that  the  assignees  must  have  consented  to 
the  arrangement:  Beresford  v.  Hobtson,  1  Mad.  363.    And  it  is 
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snfdcient  that  such  consent  of  the  husband  be  expressed  in  any 
clear  and  distinct  form,  either  before  or  after  the  institution  of 
the  suit.  As  where  the  husband,  upon  whose  consent  the  quan- 
tum depended,  had,  in  a  letter  to  a  third  person,  expressed  a  de- 
sire that  the  whole  might  be  settled,  it  was  held  to  be  an  honest, 
conscientious,  and  absolute  appropriation  of  the  whole  fortune, 
and  a  settlement  of  the  whole  was  decreed  accordingly:  Oro9' 
vener  v.  Lane^  2  Atk.  180. 

From  all  which  it  appears  to  be  well  established  that  the  hus- 
band, or  his  assignees,  who  stand  in  his  place,  may  consent  that 
the  whole  fortune  shall  be  settled  on  the  wife,  and  that  if  such 
consent  be  freely  and  deliberately  given  in  any  form,  the  court 
will  hold  the  husband's  interest  bound  by  it,  upon  the  ground 
that  such  agreement,  without  at  all  conflicting  with  the  sacred 
principles  and  policy  of  the  marriage  contract,  comes  in  aid  of 
the  equity  which  gives  her  a  provision  out  of  her  own  fortune, 
when  she  is  not  maintained  by  her  husband,  and  also  in  aid  of 
"  the  wife's  equity,"  which  are  now  admitted,  on  all  hands,  to 
be  wholesome  and  useful  modifications  of  the  rigid  rules  of  the 
common  law,  and  because  such  consent  merely  reduces  to  cer- 
tainly that  as  to  which  the  court  had  the  power  to  exercise  a 
]Q8i  aud  liberal  discretion. 

In  this  case  the  agreement  of  the  twenty-ninth  of  August, 
1823,  between  Lewis  Helms  and  Anna,  his  wife,  so  far  as  it  de- 
clares the  marriage  contract  to  be  dissolved,  must  be  regarded 
as  a  nullity.  But  it  is  now  well  settled,  that  agreements  of  this 
deecription  may  be  entirely  void  as  to  part  and  valid  as  to  the 
rest.  If  a  husband  and  wife  enter  into  articles  of  agreement  to 
separate,  and  that  she  shall  have  a  separate  maintenance,  the 
agreement  to  live  apart  is  void;  but  the  stipulation  to  pay  a 
separate  maintenance  is  legal,  and  may  be  enforced;  and  in 
many  situations  husband  and  wife  may  treat  together,  provided 
they  treat  fairly.  Here  the  subject  of  this  treaty  between  the 
parties  was  fair  and  honest;  and  whatever  might  have  been  the 
sufferings  of  Levfis  Helms  during  his  imprisonment  for  debt  in 
the  jail  of  Baltimore  county,  or  however  that  suffering  might 
have  been  been  brought  upon  him,  there  is  not  the  slightest 
proof  that  ho  was,  as  has  been  alleged,  under  any  duress,  ap- 
prehension of  harm,  or  mistake,  as  to  the  nature  and  object  of 
the  agreement  of  the  twenty-ninth  of  August,  1823,  at  the  time 
it  was  signed  by  him.  That  instrument,  ou  his  part,  was  his 
unconstrained,  voluntary  act,  done  with  a  full  knowledge  of  all 
the  facts,  and  of  all  his  legal  rights.     By  which  writing  he  says 
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that  he  "  doth  bind  himself  to  renoauce  all  the  claim  he  has 
against  his  wife,  A.  G.  M.  Helms,  as  well  as  the  claim  he  might 
have  against  the  estate  of  her  deceased  brother.  Carnten  New- 
haus."  Now  the  onlysoand  and  sensible  constr action  that  can 
be  given  to  this  agreement^  compatibly  with  the  full  existence 
of  the  marriage  contract,  which  the  parties  themselveB  can  not 
dissolve,  is  that  the  husband  has  thereby  consented  that  his 
wife's  whole  fortune  shall  be  settled  upon  her,  to  the  use  of  her- 
self, exclusively  of  her  husband,  as  fully  as  may  be,  in  all  re- 
spects whatever.  It  is  in  this  light  that  I  view  this  agieemenL 
I  take  it  as  an  explicit  consent  given  by  him,  that  his  wife's 
whole  fortune  may  be  settled  upon  her,  and  I  shall  deeree  ac- 
cordingly. 

But  the  plaintiff  Anna  had  one  son,  an  illegitimate  ehiM, 
born  before  her  marriage  with  Lewis  Helms.  Can  he  be  al- 
lowed to  benefit  by  the  proposed  settlement?  This  is  the  next 
point  to  be  considered.  It  is  a  general  rule  that,  in  malring 
provision  for  the  wife,  the  court  extends  it  to  the  children  of  the 
marriage,  and,  in  many  cases,  it  is  extended  to  the  children  of 
the  wife  by  that  or  any  other  marriage.  And  although  the  wife 
may  at  any  time  after  her  share  has  been  ascertained,  Jet^negan 
V.  Baxter,  6  Mad.  32,  come  into  court  and  relinquish  her  right, 
founded  on  what  is  called  "  the  wife's  equity,"  yet,  subject  to 
her  release ,  her  children  acquire  a  vested  interest  in  the  proyision, 
directed  to  be  made,  from  the  date  of  the  order;  so  thut  if  she 
dies  after  that  period,  without  releasing  it  to  her  husband,  they 
may,  notwithstanding,  come  in  and  have  the  settlement  per- 
fected for  their  benefit:  Murray  v.  EUbank,  10  Yes.  90;  S.  C, 
18  Id.  6;  Lloyd  v.  WiUiams,  1  Mad.  449;  Fenner  v.  Taylor,  6 
Oond.  Oh.  463.  In  a  settlement  directed  to  be  made  upon  a  ward 
of  the  court,  where  the  husband  has  been  guilty  of  any  fraud 
or  gross  misconduct,  the  fortune  is  always  confined  to  the  wife 
and  her  children  by  that  or  any  other  marriage;  and  even  where 
there  was  strong  reason  to  believe  that  one  of  the  two  children 
of  the  wife  was  illegitimate,  as  the  court  could  not  enter  into 
that  question,  the  settlement  was  made  upon  the  wife  and  both 
the  children:  MUlel  v.  JRotcse,  7  Yes.  420;  Ball  v.  CouUs,  1  Yes. 
&  B.  301. 

The  English  books,  in  reference  to  this  subject,  must  be  un- 
derstood, however,  as  always  speaking  of  legitimate  children, 
who  are  capable  of  taking  by  descent.  According  to  the  law 
of  England  a  bastard  is,  in  many  respects,  considered  as  the 
Bou  of  no  one;  and  particular!}'  as  to  the  right  to  take  by  de- 
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Bcent  or  distribatioii.  He  is  reckoned  as  a  terminica  a  qux>, 
the  fiiBt  of  his  family;  he  can,  therefore,  for  most  ciTil  pur- 
poses, haTe  no  heir  or  next  of  kin,  bat  the  legitimate  issue  of 
his  own  body.  But  in  some  other  respects,  and  for  all  moral 
purposes,  his  consanguine  relations  are  regarded;  for  it  has 
been  held  that,  in  the  court  of  chancery,  a  more  liberal  allow- 
ance for  the  maintenance  of  an  infant  may  be  approved  in  con- 
sideration of  the  circumstances  of  an  illegitimate  brother,  bom 
of  the  same  father  and  mother,  who  was  unproyided  for:  Bar' 
tey  V.  Harvey ^  2  P.  Wms.  21;  Bradakaw  t.  Bradahaw,  1  Jac.  k 
Walk.  627.  And  so,  too,  a  bastard  can  not  marry  his  mother  or 
Ulegitimate  sister:  The  Queen  t.  Chxifin,  3  Salk.  66;  Haines  y, 
JescoU,  5  Mad.  168;  S.  0.,  Ld.  Baym.  68.  By  the  civil  law, 
sporioas  children  are  allowed  to  take  as  heirs  and  next  of  kin  of 
their  mother  equally  with  those  who  are  legitimate;  and  claiming 
under  the  mother,  they  are,  in  general,  entitled  to  the  same 
rights  as  legitimate  children:  Stevenson  v.  SuUivant,  5  Wheat. 
2(^7,  262,  note;  Just.  Inst,  by  Coop.  668.  These  principles  of 
the  civil  law  have  been  sanctioned  and  adopted  as  a  part  of  our 
code  by  an  act  of  assembly,  which  declares  that  the  illegitimate 
children  of  a  female  shall  be  capable  of  taking  and  inheriting 
both  real  and  personal  estate  from  their  mother,  or  from  each 
other,  or  from  the  descendants  of  each  other,  in  like  manner  as 
if  they  had  been  bom  in  lawful  wedlock:  1825,  c.  156. 

Whence  it  is  dear  that  on  the  death  of  the  plaintiff  Anna, 
intestate,  while  sole,  her  illegitimate  son,  Frederick,  would  take 
as  if  he  had  been  bom  in  lawful  wedlock;  and,  therefore,  upon 
those  principles  by  which  this  subject  is  governed,  I  am  of  opin- 
ion that  he,  as  the  inheritable,  though  bastard  child  of  the  plaint- 
iff Anna,  ought  to  be  allowed  to  participate  in  the  benefit  of 
the  settlement  about  to  be  made  upon  his  mother.  Because  it 
is  evident,  from  the  general  spirit  of  the  cases  in  relation  to 
this  subject,  that  the  fortune  of  the  wife  is  settled  upon  her  and 
her  children,  looking  to  her  blood,  and  confining  the  descent  or 
distribution  to  those  who  would  lawfully  take  from  her  as  her 
immediate  descendants.  This  bastard  son,  Frederick,  is  a  child 
who,  upon  those  principles,  would  take  according  to  our  law; 
and,  conseqaently ,  the  settlement  upon  the  plaintiff  Anna  must 
be  extended  to  her  son  Frederick,  and  to  any  other  child  or 
children  of  hers,  who  may,  by  the  law  of  Maryland,  take,  as 
such,  from  her. 

A  settlement  of  this  kind  is  the  peculiar  creature  of  equity; 
the  chief  purpose  of  it  is  to  save  a  married  woman  from  the  evil 
oonsequences  of  the  misconduct,  negligence,  or  misfortune  of 
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her  husband.  And  as,  in  this  instance,  there  is  much  reason  to 
believe  that  the  wife  may  stand  in  need  of  all  the  safeguards 
the  court  can  place  about  her,  I  shall  limit  her  power  of  aliena- 
tion, during  coverture,  by  directing  the  rents  and  profits  or 
income  only,  of  the  amount  to  be  invested  for  her  separate  use, 
to  be  paid  to  her  from  time  to  time,  and  not  by  anticipation;  bO 
that  she  may  not,  by  any  undue  influence,  be  deprived  of  that 
means  of  support  which  it  is  the  intention  of  the  court  to  have 
most  effectually  secured  to  her:  Parks  v.  White,  11  Yes.  210; 
Brandon  v.  Bdbinson^  18  Id.  429;  Jackson  v.  Hobhouse,  2  Meriv. 
486;  Barton  v.  Briscoe,  4  Cond.  Ch.  283;  Woodmeston  t.  Walker, 
6  Id.  437;  Jones  v.  Salter,  Id.  463;  Broton  v.  Pocock,  Id.  464. 

The  claims  of  Sumwalt  and  McFarren,  and  of  Flagler,  only 
remain  to  be  disposed  of.  It  is  well  settled  that  a  married 
woman  is  fully  competent  to  come  into  this  court  and  make  a 
valid  release  of  whatever  she  may  be  entitled  to  have  awarded  to 
her,  upon  the  ground  of  "the  wife's  equity;"  and  consequently 
this  plaintiff,  Anna,  must  be  held  by  this  her  bill,  to  have  com- 
pletely released  all  her  claims  and  pretensions  to  the  full  extent 
of  the  mortgage  or  assignment  of  such  her  interest,  to  Sumwalt 
aod  McFarren;  and  her  husband  Lewis  Helms,  having  by  his 
answer  expressly  admitted  the  validity  of  their  chum,  the  whole 
of  it,  principal  and  interest,  must  be  decreed  to  be  paid  to  them, 
when  the  amount  shall  have  been  stated  by  the  auditor. 

With  regard  to  Flagler's  petition,  as  he  does  not  pretend  to 
give  his  claim  any  other  or  stronger  foundation  than  that  of  an 
assignment  from  Lewis  Helms,  after  the  twenty-ninth  of  August, 
182B,  and  as  Lewis  Helms  could  not  after  that  time,  when  he 
had  consented  to  the  settlement  of  the  whole  upon  his  wife, 
have  been,  nor  can  not  now  be  allowed  to  take  any  part  of  this 
legacy,  Flagler,  who  only  claims  under  him,  can  not  be  per- 
mitted to  take  any  part  of  it.  And  consequently,  without  say- 
ing anything  of  the  propriety  of  Flagler's  petition,  in  other  re- 
spects, it  is  perfectly  evident  that  it  must  be  dismissed  with 
costs. 

Whereupon  it  is  decreed,  that  the  said  executors,  John  Fran- 
ciscus  and  Philip  B.  Sadtler,  account  with  Anna  O.  M.  Helms 
and  Lewis  Helms,  her  husband,  of  and  concerning  the  personal 
estate  of  the  late  Carsten  Newhaus,  including  as  a  part  of  the 
said  residuary  legacy  so  much  of  the  personal  estate  as  was 
given  by  the  last  will  of  the  late  Carsten  Newhaus,  to  Betsy  A. 

Bauers, Bauers,  Hemy  A.  Bauers,  and  John  D.  Banen, 

che  four  supposed  children  of  the  testator's  sister, Bauers, 

of  Bremen,  who  never  did  in  fact  exist,  by  reason  whereof  the 
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legacies  so  given  to  them  are  void,  and  have  become  a  part  of 
the  said  residuary  legacy.  And  the  auditor  is  hereby  directed  to 
state  the  account  in  relation  thereto;  and  also  an  account  of  the 
sums  now  due,  if  any,  to  each  one  of  the  existing  specific  lega- 
tees; and  of  the  sum  due,  if  any,  to  the  residuary  legatee,  after 
deducting  therefrom  the  principal  and  interest  of  the  debt  due 
to  Joseph  Sum  wait  and  John  McFarren.  The  said  several  ac- 
counts to  be  stated  by  the  auditor  from  the  proceedings  and 
proofs  now  in  the  case,  and  from  such  other  proofs  as  may  be 
laid  before  him.  And  the  parties  are  hereby  authorized  to  take 
testimony  in  relation  to  the  said  several  matters  of  account,  be- 
fore the  commissioners  in  the  city  of  Baltimore,  or  before  any 
justice  of  the  peace,  on  giving  three  days'  notice  as  usual;  pro« 
Tided,  that  the  said  testimony  be  taken  and  filed  in  the  chancery 
office,  on  or  before  the  third  day  of  August  next. 

And  it  is  further  decreed,  that  the  whole  of  the  said  residuary 
l^^y.  after  deducting  therefrom  the  claim  of  Sumwalt  and 
McFarren,  be  invested  and  settled  in  trust,  so  that  the  annual 
rents  and  profits,  interest  and  dividends,  be  paid  from  time  to 
time,  and  not  by  way  of  anticipation,  to  the  said  Anna  O.  M. 
Helms,  to  her  sole  and  separate  use  during  her  life,  and  apart 
from  her  husband,  Lev^is  Helms.  And  if  she  dies  in  the  life- 
time of  the  said  Lewis  Helms,  then  the  whole  to  go  according 
to  her  appointment  by  will;  and  in  case  she  makes  no  such  ap- 
pointment, then  the  whole  to  go  to  her  child,  children,  or  next 
of  kin,  who,  by  the  law  of  this  state,  are  capable  of  taking  as 
such  from  the  mother.  And  if  the  said  Anna  G.  M.  Helms 
should  survive  her  husband,  Lewis  Helms,  then  the  whole  of 
the  said  residuary  legacy  to  vest  in  her,  absolutely  free  and  dis- 
charged from  the  said  trust  and  settlement. 

And  it  is  further  decreed  that  the  said  petition  of  Mordecai 
L.  Flagler  be,  and  the  same  is  hereby  dismissed  vdth  costs,  to 
be  taxed  by  the  register. 

Lapsed  LiOACiis.~See  Roth$nahler  v,  Myers,  6  Am.  Dec  613;  Coleman  t. 
Hutehenson,  Id.  649;  Birdsall  v.  fftwleU,  19  Id.  392.  As  to  lapsed  devises^ 
see  Greene  ▼.  Dennie,  16  Id.  5& 

AuMOVT  AND  MAniTXNAKGB. — Ab  to  the  juiisdiotion  of  courts  of  equity  in 
CMes  of  alimony,  see  Fischli  v.  FiaehU,  12  Am.  Dec.  261,  and  note;  Rhame  v. 
Bhame,  16  Id.  597;  FomaMU  v.  Murray^  18  Id.  344.  As  to  the  power  of  a 
eoort  of  equity  to  compel  a  settlement  on  a  wife,  see  Olen  v.  Fiafier^  10  Id. 
310l  Concerning  the  enforcement  of  a  trust  in  favor  of  a  wife  living  apart 
from  her  husband,  see  Emery  v.  Neighbour^  11  Id.  541;  and,  with  respect  to 
a  husband's  liability  for  his  wife's  maintenance  after  separation,  see  the  uote 
to  CuMungham  ▼.  Irwin,  10  Id.  462. 
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Obdkbs  and  Gohtbacts  ov  Insubangb  M178T  BB  CossTBJXKD  libenJly,  and 
with  respect  to  the  situation  and  dnrnmstanoes  of  the  snbjeot-maltar 
and  of  the  parties. 

BtATEMSNT    ov  THB    TdCX  WHEN  A  YEgSEL    WILL    SAIL,  IN  AN    OrDKB  foT 

insoranoe,  such  time  not  being  shown  to  be  material  to  the  risk,  sad  the 
place  of  sailing  being  distant  from  the  place  of  inaozaaoe,  ia  a  mere  ex* 
pression  of  opinion,  and  not  a  representation,  and  if  erroiieoii%  does  not 
vitiate  the  policy. 
QuBSnoN  WHETHSB  THB  BiSK  WAB  Matsriallt  Inobbabbd  by  a  Tessel^s 
sailing  at  a  different  time  from  that  stated  in  the  application  for  insur- 
ance, should  not  be  left  to  the  jury,  where  there  is  no  evidenoe  on  that 
subject,  or  where  such  statement  of  time  does  not  amoont  to  a  repi^ 
sentation. 

BVIDBNCB  ov  A  USAOB    AMONG    IkSDBBBS    THAT    LlTB    SVOOK  aitt  OOmpn- 

bended  by  the  term  "cargo**  in  an  application  for  intuzanoo  is  adnussi* 

ble  in  an  action  on  the  policy. 
Q00D8  Stowbd  on  Deck  are  not  covered  by  a  policy  on  "  caigo^"  or  "goods 

and  merchandise.** 
LiyB  SiooK  ABE  NOT  Inoludhd  IN  THB  Tbbk  *'  Caboo  "  in  SB  appliostaoB 

for  insurance. 

CONGEALHENT  OV  THB  FaOT  THAT  AN  InBDBBD  CaBOO  OOOSlSti  of  live  stook 

vitiates  the  policy. 
UNivoBiaTT  ov  Decision  on  QuEsnoNS  ov  Insubancb  in  the  aevenl  states 

is  very  necessary. 
Whbbb  LfVE  Stock  Oonotitdtb  the  only  Abtiglb  ov  BSzvobt,  the  insored 

need  not  notify  the  insurer  that  a  particular  oazgo  is*  composed  of  liva 

stock. 
Usage  that  the  Word  *'  Oaboo**  Covxbs  Live  Stock  at  the  place  of 

effecting  insurance  also  dispenses  with  the  necessity  of  such  notifiostjon. 
Existence  of  a  Usage  is  a  Question  vor  the  Jury  exclusively  where 

the  evidence  is  confliotiii|^ 
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AppeaXi  from  Baltimore  county  court  in  an  action  of  covenant 
on  a  policy  of  insurance  entered  into  between  the  defendants 
and  the  plaintiffs'  intestate  "for  the  concerned/'  on  '*all  kinds 
of  lawful  goods  and  merchandise  laden  or  to  be  laden  "  on  the 
brig  Eugene  "  at  and  from  Bio  de  la  Plata  to  Havana  with 
libeiiy  of  Martinico/'  the  insurance  being  at  the  rate  of  five  per 
cent.  It  appeared  that  the  policy  was  founded  on  an  applica- 
tion or  order  for  insurance,  in  the  following  form:  '*  Baltimore, 
twenty-third  of  May,  1820.  Gentlemen:  Insurance  is  wanted 
for  account  of  the  concerned,  at  and  from  Bio  de  la  Plata  to 
HaTana,  with  liberty  of  Martinico,  on  the  cargo  of  the  brig 
Eugene,  Charles  A.  Chalumeau,  master,  valued  at  six  thousand 
dollars.  Said  brig  will  sail  from  La  Plata  in  the  course  of  this 
month.  What  will  be  the  premium?  J.  B.  A.  Allegro."  It 
appeared  that  the  said  brig  in  fact  sailed  on  July  20, 1820,  with 
a  cargo  of  one  hundred  and  six  mules  and  four  jackasses,  be- 
longing to  the  master  of  the  brig,  for  whose  benefit  the  insur- 
ance was  effected;  that  all  the  jackasses  and  all  the  mules  but 
ten  were  killed  by  tempestuous  weather  on  the  voyage;  and 
that  the  brig  being  greatly  damaged,  put  into  Bio  de  Janeiro, 
where  she  was  surveyed,  ascertained  to  be  unworthy  of  being 
repaired,  and  sold,  together  with  the  ten  mules,  and  the  insured 
abandoned  the  cargo  to  the  insurers.  Other  facts  relating  to 
the  contract  and  loss  are  stated  in  the  opinion  of  the  court  on 
a  previous  trial  of  the  case,  as  reported  in  14  Am.  Dec.  289. 

The  defendants  claimed  that  the  policy  vms  vitiated  by  a 
misrepresentation  in  the  order  for  insurance  as  to  the  time  of 
sailing  of  the  brig,  and  prayed  the  court  to  direct  the  jury, 
among  other  things,  that  as  the  representation  was  positive 
that  ^e  brig  would  sail  in  May,  and  as  the  plaintiffs  had  proved 
that  she  did  not  sail  until  July  12,  if  the  jury  should  be  of 
opinion  that  the  danger  was  increased  in  any  degree  by  that 
drcnmstanoe,  and  that  the  disclosure  of  that  circumstance  to 
the  defendants  was  of  a  nature  to  have  infiuenced  their  judg- 
ment in  the  smallest  degree  in  taking  the  risk,  or  in  fixing  the 
premiom,  the  misrepresentation  was  material,  and  avoided  the 
eontraot,  even  if  it  were  innocently  and  ignorantly  made,  and 
the  pVifitiffR  could  not  recover.  The  court  declined  to  give  the 
instruction  as  prayed,  but  gave  it  with  the  qualification  that 
the  policy  was  not  avoided  by  the  misrepresentation,  unless  the 
risk  vras  materially  increased  by  the  vessel  not  sailing  at  the 
time  stated.  The  plaintiffs  and  defendants  both  excepted,  and 
this  constitated  the  first  bill  of  exceptions. 
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The  secoud  exception  was  taken  to  the  decision  of  the  couit 
overruling  the  plaintiffs'  objection  to  a  question  asked  bj  the 
defendants  of  one  of  their  witnesses,  a  merchant  of  long  stand* 
ing  who  had  long  been  a  member  of  one  of  the  Baltimore  in- 
surance companies,  as  to  whether,  according  to  the  usage  and 
custom  of  insurance  companies,  the  order  for  insurance  in  this 
case  would  be  considered  to  cover  live  stock. ' 

The  plaintiffs  offered  evidence  tending  to  show  that  in  1820, 
and  prior  years,  mules  and  jackasses  were  a  common  article  of 
commerce  and  export  from  the  river  La  Plata  to  Martinioo,and 
the  West  Indies  generally;  and,  indeed,  that  mules  were  the 
only  articles  exported  to  Martinico;  that  on  one  occasion  the 
British  brig  Palmyra  sailed  from  the  La  Plata  to  Havana  witb 
one  hundred  and  seventy  or  one  hundred  and  eighty  mules, 
though  only  thirty-three  of  them  arrived  at  the  latter  port,  and 
four  or  five  died  after  their  arrival,  and  that  on  another  occa- 
sion  an  American  vessel  sailed  from  La  Plata  with  a  cargo  of 
mules  for  Havana,  but  never  arrived  there.  No  other  instances 
of  such  cargoes  having  been  shipped  for  Havana  were  proved. 

The  defendants  introduced  a  number  of  witnesses  engaged 
in  trade  and  commerce,  and  interested  in  the  insurance  busi- 
ness in  Baltimore,  to  prove  that  according  to  the  general  under- 
standing among  insurers  and  merchants  in  that  city  a  general 
policy  of  insurance  on  **  cargo "  does  not  include  live  stock; 
that  the  order  of  insurance  in  this  case  would  not  be  under- 
stood, among  underwriters  and  others  engaged  in  the  insur- 
ance business  in  Baltimore,  to  call  for  insurance  on  live  stock; 
and  that  the  risk  attending  a  cargo  of  live  stock  is  regarded  by 
insurers  as  much  greater  than  that  attached  to  a  dead  cargo; 
and  that  the  rate  of  insurance  is,  therefore,  higher  in  the  former 
case  than  in  the  latter.  The  plaintiffs,  on  the  other  hand,  in- 
troduced many  competent  witnesses  long  conversant  with  the 
insurance  business  in  Baltimore  to  prove  that  there  was  no 
usage  of  trade  or  mercantile  understanding  in  that  city  that 
mules  and  jackasses  should  not  be  considered  as  embraced  in  a 
policy  of  insurance,  or  in  an  order  of  insurance,  under  the  gen- 
eral term  *'  cargo;"  that  according  to  mercantile  understanding 
and  usage,  the  order  of  insurance  in  this  case  would  be  regarded 
as  including  such  animals;  and  that  such  a  cargo  was  not  more 
hazardous  than  a  common  cargo. 

The  plaintiffs  then  prayed  the  court  to  instruct  the  jury:  !• 
That  if  they  should  find  that  mules  and  jackasses  were  common 
articles  of  export  from  Bio  de  la  Plata,  in  1820,  and  for  some 


Jane,  1830.]  Alleqbe's  Adm'bs  v.  Mabyuind  Ins.  Oo.     427 

years  before,  then  Allegre's  omission  to  state  that  the  cargo  in 
this  case  was  composed  of  such  animals  did  not  vitiate  the 
policy  unless  there  was  a  known  and  established  usage  of 
trade  that  the  order  in  this  case  would  not  be  understood  to 
coTer  mules  and  jackasses.  2.  That  if  the  jury  should  find 
that  such  animals  were,  in  1820,  and  prior  years,  common 
articles  of  export  from  Bio  de  la  Plata  to  Martinico,  the  omis- 
sion above  mentioned  did  not  vitiate  the  policy  unless  the  jury 
ehonld  also  find  a  usage  as  before  stated. 

The  court  declined  to  give  these  instructions,  bat  instructed 

the  jury,  among  other  things,  that  there  was  no  usage  proved 

that  the  word  cargo  would,  in  mercantile  understanding,  either 

include  or  exclude  live  stock,  or  that  the  insurance  would  be 

greater  on  mules  than  on  a  common  cargo;  that  there  was  no 

evidence  of  a  usage  in  trade  of  mules  from  Bio  de  la  Plata  to 

Havana,  although  there  was  evidence  of  such  a  trade,  and  that 

it  was  the  only  trade,  to  llariinico,  but,  as  the  terminus  of  the 

voyage  in  this  case  was  Havana,  the  insurers  were  not  bound, 

by  the  fact  that  the  vessel  had  liberty  of  Martinioo,  to  know  or 

inqnire  whether  or  not  the  cargo  was  composed  of  live' stock; 

and,  therefore,  that  the  concealment  practiced  by  the  assured 

was  fatal  to  the  policy  if  the  jury  believed  that  the  risk  was 

materially  increased  by  the  fact  that  the  cargo  consisted  of  live 

stock,  but  that  a  slight  difference  in  risk  would  not  vitiate  the 

contract,  which  must  be   liberally  construed,   and  that  this 

material  increase  of  risk  was  the  only  question  open  for  the 

consideration  of  the  jury.    The  plaintiffs  excepted,  and  after  a 

verdict  and  judgment  against  them   appealed  to  this  court. 

For  a  more  particular  statement  of  the  facts,  see  the  opinion  of 

the  court. 

Mayer  and  Thney,  aitomey-general,  for  the  appellants,  con- 
tended: 1.  That  the  statement  of  the  time  when  the  vessel 
would  sail,  as  it  referred  to  a  future  event  which,  from  the 
situation  of  the  assured,  could  not  be  certainly  known  to  him, 
did  not  constitute  a  representation,  but  was  a  mere  expression 
of  opinion,  citing  Hubbell  v.  Olover^  8  Gampb.  813;  Bowden  v. 
Vaughan,  10  East,  416;  Bryan  v.  FeathersUme,  4  Taunt.  869; 
Barber  v.  Fletcher,  Doug.  306;  1  Marsh  ou  Ins.  444,  465; 
LwingsUm  v.  Maryland  Ins.  Co.,  7  Cranch,  636;  WhUney  v. 
Havener,  13  Mass.  172.  2.  That  the  question,  whether  or  not 
the  time  was  material  to  the  risk,  was  for  the  jury  to  decide: 
McLanahan  v.  Universal  Ins.  Co.,  1  Pet.  187-189.  3.  That  the 
decision  excepted  to  in  the  second  bill  of  exceptions  was  errone* 
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ous  because  the  evidence  offered  was  of  a  partial  usage,  a  us^e 
among  insurance  companies  only,  and  because  ifc  was  sought  to 
prove  such  usage  bj  the  opinion  of  the  witness,  citing  2  Stark. 
Ev.  448-451;  McGregor  v.  Insurance  Co.,  1  Wash.  G.  C.  39; 
Cox  Dig.  885,  pi.  159.  4.  That  as  mules  and  jackasses  were 
common  articles  of  export  from  the  river  La  Plata  to  Havana 
and  the  West  Indies,  and  particularly  to  Martinico,  to  which 
place  the  brig  had  liberty  to  go  under  the  policy,  the  insurers 
were  bound  to  know  that  the  cargo  might  consist  of  such 
animals  and  to  make  inquiry  on  that  point;  that  the  word  cargo 
includes  live  stock,  and  that  there  was  evidence  of  a  usage  to 
that  effect  in  this  case,  and,  therefore,  that  the  omission  to 
state  in  the  order  that  the  cargo  was  to  consist  of  live  stock  did 
not  vitiate  the  policy,  citing  1  Marsh,  on  In&  93,  note  (a),  323, 
474,  475;  Phil,  on  Ins.  66,  80,  89;  LivingsUm  v.  Maryland  Ins. 
Co,,  7  Cranch,  635;  McLanahan  v.  Universal  Ins,  Co.  1  Pet. 
187;  Boyd  v.  Dubois,  3  Campb.  133;  Martin  v.  Delaware  Ins,  Co., 
2  Wash.  0.  C.  255;  and  that  generally,  an  applicant  for  insur- 
ance  is  not  bound  to  disclose  facts  of  a  public  nature  which  may 
be  presumed  equally  well  known  to  both  parties:  Seion  v.  Low, 
1  Johns.  Cas.  1;  Skidmore  v.  DesdoOy,  2  Id.  77;  Dugud  v. 
Ehinelander,  Id.  476;  Richardson  v.  Marine  Ins,  Co.,  6  Uaas. 
102  [4  Am.  Dec.  92];  PhU.  on  Ins.  89, 90, 102, 108. 

Meredith  and  Wirt,  for  the  appellees,  contended:  1.  That  the 
statement  as  to  the  time  of  sailing  was  a  positive  representation, 
and  as  the  jury  had  by  their  verdict  found  that  the  time  waa 
material,  the  falsity  of  that  representation  vitiated  the  con- 
tract, citing  Phil,  on  Ins.  84;  1  Marsh,  on  Ins.  454,  456, 
457,  463;  FUsherberi  v.  Mather,  1  T.  B.  12;  Dennistoum  t. 
LiUie,  3  Bligh,  202;  2.  That  the  concealment  of  the  faet 
that  the  cargo  consisted  of  live  stock,  also  vitiated  the 
policy,  because  the  term  ''cargo"  would  not  include  live 
stock,  and  such  stock  would  be  exposed  to  greater  danger  on 
a  voyage  than  an  ordinary  cargo:  Woolcot  v.  Hagle  Ins,  Co., 
4  Pick.  429;  and  further,  that  the  term  "  cargo"  was  never  im- 
derstood  to  comprehend  articles  which  were  not  ordinary  ob- 
jects of  commerce,  or  articles  which  would  be  exposed  to 
peculiar  perils:  1  Marsh,  on  Ins.  318,  320;  Olover  v.  Black,  3 
Burr.  1394;  Brough  v.  Wetmore,  4  T.  B.  206;  Lenox  v.  Umied 
Ins,  Co,,  3  Johns.  Cas.  178;  3.  That  parol  evidence  was  ad- 
missible, to  show  that  the  term  '*  cargo"  was  not  understood^ 
accoiding  to  mercantile  usage,  to  comprehend  live  stock:  2 
Stark.  Ev.  455;  Mlegre  v.  Maryland  Ins,  Co,,  6  Harr.  &  J.  410. 
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411  [14  Am.  Dec.  289].  4.  That  the  evidence  as  to  the  course 
of  trade  between  the  river  La  Plata  and  Martiuico  was  not 
material,  because  the  brig  had  odIj  liberty  of  touching,  and 
not  of  trading,  at  Martinico:  United  States  v.  Sherman,  1  Pet.  C. 
G.  98;  and  5.  That  there  was  no  evidence  of  a  usage  of  trade 
by  which  an  insurance  or  order  for  insurance  on  "  cargo" 
would  be  understood  to  include  live  stock:  Phil,  on  Ins.  16,  18; 
1  Marsh,  on  Ins.  186,  320;  Park,  803,  304,  306;  Parker  t. 
Jones,  13  Mass.  173. 

By  Court,  Dobset,  J.  The  first  exception  presents  the  ques- 
tion, does  that  part  of  the  order  for  insurance,  which  speaks  of 
the  time  of  the  sailing  of  the  Eugene,  amount  to  a  representation  t 
The  inquiry  is  simply  this:  Is  Allegre  to  be  understood  as  assert- 
ing a  fact,  or  ezpressiug  an  expectation  or  belief  founded  on  facta 
of  which  he  had  knowledge  ?  Give  to  this  order  a  literal  inter- 
pretation, and  it  may  well  be  regarded  as  the  assurance  or  state- 
ment of  the  fact  that  the  brig  would  sail  some  time  during  the 
month  of  May.  But  instruments  or  contracts  of  this  kind  are 
to  be  liberally  construed,  and  with  reference  not  only  to  the 
situation  and  circumstances  of  the  subject-matter  of  the  insur- 
ance, but  also  of  the  parties  by  whom  the  insurance  is  effected. 
There  is  nothing  in  the  proof  presented  by  the  record  in  this 
cause  to  show  that  the  risk  would  have  been  increased  by  the 
departure  of  the  vessel  in  July,  instead  of  May.  Had  it  been 
so  regarded  by  the  underwriters,  it  is  probable  that  the  time  of 
sailing  would  have  formed  one  of  the  stipulations  in  the  policy, 
lu  the  absence,  then,  of  any  inducement  to  make  a  representa- 
tion of  such  a  character  as  that  insisted  on  by  the  appellees, 
when,  too,  the  distance  of  the  port  of  departure  from  the  place 
of  insurance  was  so  great  as  to  render  it  most  improbable,  if 
not  morally  impossible,  that  the  assured  could  know  the  precise 
time  of  sailing,  would  it  not  be  more  rational,  more  equitAble, 
to  regard  the  expressions  of  the  insured  rather  as  the  emphatic, 
confident  statement  of  a  matter  of  opinion  or  calculation,  than 
as  a  representation  in  its  technical  sense  ?  If  this  order  for  iu- 
Borance  under  the  circumstances  in  which  it  was  drawn  will 
bear  two  interpretations,  according  to  the  case  of  Livingston 
and  OUchrisi  v.  TJie  Maryland  Ins.  Co.,  7  Cranch,  536,  "  the 
insurers  ought  to  have  asked  an  explanation,  and  not  substitute 
their  own  conjectures  for  an  alleged  representation." 

If  the  insurers  in  this  case  intended  to  exact  a  literal  com- 
pliance vnth  the  statement  of  the  time  of  sailing  in  the  offer 
for  insurance,  they  should  have  made  it  the  subject  of  a  war- 
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rant  J,  or  have  informed  AUegre  that  they  relied  on  it  as  » 
representation.  Had  the  statement  been  that  the  yessel  had 
sailed;  and  it  were  a  fact  of  which  its  knowledge  could  be  im- 
puted to  the  insured,  it  might  perhaps  be  regarded  as  a  repre- 
sentation. But  in  this  case  a  future  eyent  is  spoken  of,  in  its 
nature  contingent,  and  of  which  the  party  speaking  could  not 
possibly  possess  any  certain  knowledge.  As  supporting  the 
view  here  taken  of  this  subject:  Phil.  Ins.  83,  84;  Christie  v. 
Secrdan,  8  T.  B.  192;  Hubbard  v,  Gl(yoer,  3  Campb.  812;  Bow- 
den  V.  Vaughan^  10  East,  415;  Brine  v.  FecUherstone^  4  Taunt. 
869,  and  Jendioine  v.  Blade,  2  Esp.  572,  may  be  referred  to. 
Also  the  very  strong  case  of  Bice  and  others  v.  I%e  New  England 
Marine  Ins.  Co.y  4  Pick.  439,  where  Chief  Justice  Parker,  in 
delivering  the  opinion  of  the  court,  emphatically  states:  ''We 
think  that  the  statement  of  the  day  on  which  a  vessel  will  sail 
is  substantially  nothing  more  than  stating  an  expectation  that 
she  will  sail  on  that  day."  "  The  most  positive  intentions  to 
sail  on  any  future  day,  amount  only  to  a  strong  expectation, 
for  it  must  depend  on  the  elements  and  other  causes  affectin<^ 
the  sailing  of  vessels,  whether  such  intentions  shall  be  executed 
or  not.  And  if  the  time  of  sailing  be  material  to  the  risk,  the 
insurer  would  be  as  likely  to  require  a  warranty  that  the  vessel 
would  sail  or  had  sailed  on  the  day  proposed,  if  it  were  stated 
positively,  as  if  stated  only  as  an  expectation." 

In  opposition  to  the  above  references  must  perhaps  be  re- 
garded the  case  of  Dennisioun  and  others  v.  LiUie  and  others^ 
recently  decided  on  appeal  to  the  house  of  lords,  and  reported 
in  3  Bligh,  202.  But  of  this  case  it  may  be  said  that  the 
grounds  of  the  decision  are  unsatisfactory,  and  indistinctly 
stated;  and  that  viewing  it  even  in  the  light  of  conclusiTe 
authority  in  this  case  as  to  the  question  adjudicated,  it  is  by  no 
means  decisive  of  the  point  now  under  consideration,  as  pre- 
sented by  the  facts  in  this  record.  In  that  case  the  statement 
was,  the  Brilliant  will  sail  on  the  first  of  May;  the  fact  was 
that  she  had  sailed  on  the  twenty-third  of  April  preceding,  and 
was  at  that  time  a  "  missing  vessel."  The  assured  there  ap- 
peared as  owner  as  well  of  the  vessel  as  of  the  caigo,  both 
being  covered  under  the  same  policy.  And  upon  this  last 
ground  the  lord  chancellor  mainly  rests  his  opiuion,  and  draws 
the  distinction  between  the  case  before  him  and  that  of  Bawden 
v.  Vaaghan,  the  decision  in  which  he  recognizes  und  sanctions. 
In  the  case  before  us  the  policy  was  solely  on  the  caigo;  and 
the  underwriters  had  no  reason  to  presume  that  the  owner  of 
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tlie  caigo  had  any  interest  in  or  control  over  the  yessel.  The 
question  now  to  be  settled,  therefore,  stands  unaffected  by  the 
decision  in  3  Bligh. 

The  order  for  insurance  as  regards  the  time  of  sailing  being 
deemed  no  representation,  the  instruction  of  the  court  to  the 
JQiy,  in  the  appellants'  first  bill  of  exceptions  was  wrong  upon 
two  grounds.  First,  because  it  was  wholly  immaterial  to  the 
issue  in  the  cause,  whether  the  risk  were  materially  increased 
or  not  by  the  sailing  of  the  brig  at  a  different  time  from  that 
stated  in  the  order  for  insurance,  such  statement  being  no  rep- 
resentation. Secondly,  because  the  court  submitted  it  to  the 
jury,  to  find  the  fact  that  the  risk  had  been  materially  in- 
creased, when  no  testimony  whatever  had  been  adduced  on 
that  subject  to  warrant  the  jury  in  drawing  such  a  conclusion. 
To  the  opinion  of  the  court,  in  the  appellants'  second  bill  of 
exceptions,  but  little  opposition  was  made  in  the  argument, 
and  to  the  admissibility  of  the  testimony  there  offered  we  are 
aware  of  no  well-founded  objection. 

We  concur  with  the  county  court  iu  their  refusal  of  the 
prayers  of  the  appellants,  set  forth  in  their  third  bill  of  ex- 
ceptions. If  proof  of  facts  were  requisite  to  demonstrate  the 
far  greater  perils  to  which  a  live  cargo  is  exposed  in  a  sea 
voyage  than  a  dead  cargo,  the  result  of  the  adventure  in  con- 
troversy and  the  testimony  given  in  this  cause  are  most  con- 
clasive;  one  hundred  'and  six  mules  and  four  jackasses  were 
shipped  on  board  the  Eugene.  By  tempestuous  weather,  which 
to  a  dead  cargo  would  have  occasioned  no  injuiy,  ninety-four 
mules  and  all  the  jackasses  were  destroyed.  On  board  the 
British  brig  Palmyra,  one  hundred  and  seventy  or  one  hundred 
and  eighty  mules  were  laden  on  a  voyage  from  La  Plata  to 
Havana;  on  her  arrival  at  the  port  of  destination,  but  thirty- 
three  were  alive;  four  or  five  of  which  soon  after  died;  a  com- 
mon cargo  exposed  to  such  perils  would  in  all  probability  have 
escaped  uninjured.  In  transporting  a  cargo  of  live  stock,  a 
great  portion  of  it  is  stowed  upon  deck,  and  consequently  sub- 
jected to  casualties  from  which  a  cargo  under  hatches  is  wholly 
exempt.  Indeed,  so  much  greater  are  the  estimated  risks  to 
goods  on  deck  than  to  those  in  the  hold  that  double  the  premium 
of  insurance  is  demanded  for  the  former  that  there  is  for  the 
latter;  and  on  account  of  this  great  diversity  in  the  amount 
of  premiums,  a  policy  on  "cargo"  or  *' goods  and  merchan- 
dise "  will  not  cover  articles  which  are  stowed  upon  deck.  If 
the  vessel  be  wrecked  or  stranded,  the  chance  of  saving  a  dead 
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cargo  is  far  greater  than  thai  of  saving  a  live  cargo.  In  fact, 
the  disadyantages  to  the  assurer  attendant  on  the  latter  risk, 
which  are  not  incident  to  the  former,  are  so  nnmerona  and 
obvious  that  they  need  not  be  ennmerated. 

In  compacts,  then,  of  which  good  faith  and  fair  dealing  are 
the  Yerj  essence;  where  it  is  said  to  be  the  duty  of  the  assared 
to  commnniciite  '*  every  fact  and  circumstance  which  can  pos- 
sibly influence  the  mind  of  any  prudent  and  intelligent  insurer 
in  determining  whether  he  will  underwrite  the  policy  at  all,  or 
at  what  premium  he  will  underwrite  it,"  ought  not  the  insured 
to  be  informed  of  it,  where  live  stock  are  the  subject  of  insur- 
ance? There  is  no  rule  of  law  or  decision  of  any  court  of  thia 
state  or  elsewhere,  as  far  as  our  researches  have  extended, 
which  excuses  the  insured  from  making  such  a  communication: 
commercial  policy  enjoins  it;  justice  demands  it;  as  far  as  the 
testimony  in  this  case  goes,  the  usages  of  underwriters  require 
it,  and  the  highest  judicial  tribunal  in  a  sister  state,  hath  ad- 
judged it  to  be  indispensable.  Should  we  then  hesitate  to 
adopt  it?  An  uniformity  of  decisidn  among  the  several  states  of 
the  union  on  subjects  of  this  nature,  is  of  vast  importance  to 
the  mercantile  community;  and  that  consideration  alone,  in 
the  absence  of  all  motive  or  obligation  to  embrace  a  contrary 
doctrine,  should  induce  us  to  sanction  the  principle  established 
in  one  of  the  most  enlightened  and  commercial  states  in  the 
union,  that  a  policy  on  cargo,  goods,  or  merchandise  will  not 
cover  live  stock.  The  adjudication  alluded  to  is  reported  in  4 
Pick.  429,  Talcoi  WocHcot  et  al.  v.  Eagle  Insurance  Company,^  If 
it  had  been  in  proof  that  mules  or  live  stock  were  the  only  arti- 
cles of  exportation  from  La  Plata  to  Maitinico  and  the  Havana, 
this  would  give  a  new  aspect  to  the  case.  It  would  not  then  be 
necessary  for  the  insured  to  notify  the  insurer  of  the  character 
of  the  cargo.  That  fact  having  already  been  made  known  to 
him  from  the  nature  of  the  trade,  of  which  the  law  presumes 
him  to  have  knowledge.  These  remarks  are  made  as  applica- 
ble to  the  prayers  of  the  appellants,  and  with  reference  to  the 
general  principles  of  the  law  of  insurance,  not  upon  the  rights 
of  the  appellants  resting  upon  any  usage  of  trade  prevailing  in 
the  city  of  Baltimore. 

Having  approved  of  the  court's  refusal  to  grant  the  two  in- 
structions asked  for  in  this  third  bill  of  exceptions,  it  remains 
to  be  considered  whether  there  be  any  error  in  the  opinion  de- 
livered by  the  court,  of  which  the  appellants  have  cause  to  com- 

1.  WqIcoU  t.  SagU^u.  Co, 
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plain.  That  .there  is,  to  us  appears  obvious.  The  court 
undertook  to  determine  the  question  of  fact,  that  the  appellants 
were  guilty  of  a  concealment  fatal  to  the  poUcy,  provided  the 
juxy  believe  that  the  risk  was  materially  increased  by  the  cargo 
being  of  mules,  instead  of  a  dead  cargo,  "  and  that  this  material 
increaae  of  risk  was  the  only  question  open  for  the  considera- 
tion of  the  juxy/'  In  doing  so,  they  threw  out  of  the  case  the 
testimony  offered  by  the  appellants,  ''  that  the  term  cargo,  in 
the  aforesaid  order  for  insurance,  would,  according  to  the  mer- 
cantile understanding  and  usage  of  trade  among  the  insurers 
and  merchants  of  Baltimore,  be  considered  as  covering  mules 
and  jaokassee;"  thus,  in  e£fect,  determining  a  controverted 
matter  of  fact,  of  the  truth  of  which  contradictoiy  evidence 
had  been  oflBared.    If  the  facta  had  been  left  to  the  jury,  as 

• 

thej  ought  to  have  been,  and  they  had  found  that  there  did 
ezifli  such  a  mercantile  understanding  and  usage  of  trade  in 
Baltimore,  upon  the  whole  evidence  offered  in  the  cause,  it  was 
competent  for  the  juzy  to  have  rendered  a  verdict  for  the  appel- 
lants, notwithstanding  the  shipment  of  mules  materially  in- 
creased the  risk  which  would  have  been  incident  to  a  dead 
eazgo.  We  concur  with  the  county  court  in  their  opinion  in 
the  appellant's  second  bill  of  exceptions,  but  dissent  from  their 
opinions  in  the  first  and  third  exceptions. 
Judgment  reversed  and  procedendo  awarded. 

OoOTBAcn  OF  LfsuiuiiGi^  CoysiBUcnoN  07.— In  ooottniing  a  poUoy  of 
iMnnmoa  the  iatent  of  the  parties  is  to  he  regsrded  nther  than  the  literal 
MM  of  the  wosda:  Crou  v.  Shomte^  1  Am.  Deo.  64& 

BBrBannx4nov--WiJLBA2riiB---CoirosALMDiTL— See^  oa  thii  snbjeot,  the 
note  to  FmoUr  v.  JShM  In$,  Co.,  16  Am.  Deo.  462;  Manh  v.  ifutr,  2  Id. 
648;  Prke  v.  DePeau,  Id.  680;  Bimdyy.  SotOh  CaroOnalni.  Co.,  12 Id.  623. 
Good  faith  and  fur  dealing  between  the  pertiee  are  of  the  vezy  eeMnoe  of  th» 
oontnet  of  ineoranoe:  Augugta  Im.  tie.  Co.  v.  AbboU,  12  Md.  874,  quoting  the 
IsBgnage  of  the  deoiaioQ  in  the  prinoipal  esse.  Where  the  oargoooniiste  of  live 
•loek,  the  inenred  is  bound  to  diidoee  that  faot,  and  "mere  awakening  oir^ 
fimetanoes  inciiting  the  insorer  to  inqnixy,"  are  not  enoogh  to  diapeniie  with 
the  iie<'Mieiity  of  raoh  diseloenre.  So  held  in  a  rabeequent  deoieion  on  the 
aame  policy,  whioh  was  in  oontrofemy  in  the  principal  oaae:  AUegre  v.  Mary' 
kmd  /ml  Cb.,  8  Gill  ft  J.  200.  A  statement  of  a  fatnre  faot  or  erent  is  neo- 
easarily  oontingent,  and  is,  therefore,  no  more  than  a  mere  expression  of 
opinion:  AUkm  y.  Meckcmki^  Jfufiia/  Im.  Co.,  4  Hill,  S40;  per  Walworth, 
dianoellor,  appcoWng  Attegre  y.  Marykuid  Im.  Co.  An  oral  promise  not 
embodied  in  the  oontraot  of  insoranoe,  as  to  the  fatnre  nse  or  ooonpaaoy  of 
the  insaxed  property,  is  not  binding,  and  if  false,  does  not  vitiate  the  poli^: 
KimbaU  y.  JECaa  Ins.  Co.,  9  Allen,  550,  citing  the  prinoipal  case. 

Uaaoa  of  Tbadi.— See  AUeffre  y.  Maryland  Ins.  Co.,  14  Am.  Dec  288L 
As  to  what  is  necessary  to  constitnte  a  good  usage,  see  Jordan  y.  Meredith,  2 
Am  nao.  Tou  ZX— 28 
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Am.  Dec  37d»  «nd  note;  BarhaiaU  v.  Brown,  9  Id.  720;  Haymrd  v.  ATmI- 
clfefofiy  15  Id.  615.  Conceming  the  admissibility  of  evidence  of  a  naaflc  ^ 
explain  a  written  contract,  see  Avery  v.  Sttwart,  7  Am.  De&  240.  The  pcm- 
eipal  case  is  relied  on  as  anthority  for  the  following  positions,  with  respect 
to  the  law  of  usages:  that  a  nsage  must  be  well  established  and  notorioiis^ 
and  the  proof  of  it  mnst  be  clear  and  explicit  to  make  it  binding:  Power  r. 
JTone,  5  Wis.  269;  that  evidence  of  a  nsage  is  admissible  only  when  the  law 
is  doubtfol  or  unsettled:  /V&x  t.  TFAIte,  9  Ala.  566;  that  it  is  the  provinoe  ol 
the  jury  to  detenniiie  whether  or  not  a  usage  has  been  proved:  Leaek  v. 
PerJfcJN^  17  Me.  466. 


MoGaxxlet  r.  Gbimes. 

[3  OiLii  h  JomMmxK,  S18.] 

iBSTANTAiraouB  Sbiszn,  Dowkb  Defeitdiko  OK.— When  one  is  seiesd  of  aa 
estate  beneficially  for  his  own  use^  even  for  an  instant,  his  widow  is  en- 
titled to  dower. 

Widow  is  not  Bntttlbd  to  Dowxr  DsnNDnro  os  Instahtakbous  Sxisor 
where  the  husband  was  the  mere  instrument  for  passing  the  estate. 

Inskavtaksous  Skisin  for  thjb  CJokbiksd  Use  of  thx  Husbakd  and 
others,  where  the  husband's  interest,  real  or  oontingenti  can  not  be  as- 
certained, but  is  postponed  until  the  gratification  d  all  the  uses  to  whidi 
the  land  is  subservient*  does  not  entitle  the  widow  to  dower. 

TaAHsrroBT  Sbisin  for  Spiclal  Pqbpobs— No  Dowxb.— Where  the  chil- 
dren of  a  deceased  person  entered  into  a  parol  agreement  to  divide  his 
estate  equally  among  them,  and  pursuant  thereto  one  of  them,  who  had 
received  more  than  his  share  by  a  conveyance  of  land  in  the  f ather^s 
life>time,  conveyed  said  land  to  one  of  his  brothers,  who,  on  the  same 
day,  gave  bonds  to  the  other  children  to  pay  their  respective  shares,  and 
executed  a  mortgage  of  the  land  to  secure  the  same^  the  mortgagor's 
widow  was  held  not  entitled  to  dower,  it  appearing  that  if  dower  were 
allowed  the  land  would  not  be  sufficient  to  pay  off  the  mortgsgeL 

Appeal  from  Washington  county  court  in  an  action  of  dower, 
brought  by  James  Grimes  and  Oatherine,  his  wife,  against  John 
McCauley  and  others.  A  statement  of  facts  was  agreed  on  for 
the  opinion  of  the  court  below,  with  the  understanding  that  if 
that  opinion  should  be  in  favor  of  the  demandants,  a  judgment 
by  confession  should  be  entered  for  them,  reserving  to  the  de- 
fendants the  right  to  appeal  or  bring  error.  The  facts  stated 
were,  in  substance,  that  one  Charles  McOauley,  deceased,  pur- 
chased said  land  in  his  life-time  of  one  Tilghman,  who,  at  his 
request,  conveyed  to  the  purchaser's  son  Charles,  a  minor.  The 
father  afterwards  died,  having  bequeathed  certain  legacies  to  all 
his  children  except  Charle&  The  said  Charles,  having  subse- 
quently attained  his  majority,  entered  into  a  parol  agreement 
with  his  brothers  and  sisters  that  they  would  divide  ihvit 
father's  estate  equally,  without  regard  to  the  superior  value  of 
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the  land  conveyed  to  Charles,  and  that  for  that  purpose  Oharles 
should  convey  said  land  to  his  brother  Hugh,  who,  in  oonsid« 
eration  thereof,  should  secure  to  be  paid  to  his  brothers  and 
sisters  certain  stipulated  sums  to  make  up  their  respective 
shares  of  their  father's  estate.  Pursuant  to  and  in  accordance 
with  the  terms  of  this  agreement,  on  February  8, 1822,  Oharles 
conveyed  the  land  to  Hugh,  by  deed  of  bargain  and  sale,  and 
on  the  same  day  Hugh  executed  bonds  to  his  brothers  and  sisters 
for  the  payment  of  the  said  stipulated  sums,  and  a  mortgage 
of  the  said  land  to  secure  the  same,  the  deed  being  recited  in 
the  mortgage.  Hugh's  proportion  of  the  estate  was  taken  into 
consideration  in  making  the  division.  After  making  sundry 
payments  on  the  said  bonds  and  mortgage,  Hugh  died,  leaving 
Catherine,  one  of  the  demandants,  his  widow,  she  having  been 
his  wife  when  said  deed  and  mortgage  were  executed,  and  hav- 
ing since  his  death  intermarried  with  James  Grimes.  Hugh 
made  valuable  improvements  on  the  land,  but  it  was  admitted 
that  it  would  not  now  sell  for  more  than  enough  to  pay  the 
mortgage,  especially  if  dower  should  be  allowed.  The  court 
gave  judgment  for  the  demandants,  and  the  defendants  ap- 
pealed. 

To8i,  for  the  appellants,  contended  that  the  deed,  bonds,  and 
mortgage,  all  being  executed  on  the  same  day  as  parts  of  the 
same  transaction,  should  be  construed  as  if  they  constituted  but 
a  single  instrument,  and  that  as  Hugh  McCauley  had  seisin  but 
for  a  single  instant,  not  for  his  own  use,  but  merely  as  trustee, 
bis  widow  was  not  entitled  to  dower,  citing  2  Bl.  Com.  124, 831 
1  Co.  lit.  124,  note  (G.)  (Thomas'  ed.);  Pow.  on  Con.  410 
Pderson  v.  Clarke,  16  Johns.  206;  Boe  y.  GriffUa,  4  Burr.  1962 
Vaughan  v.  Atkins,  6  Id.  2787;  Jackson  v.  Dansbaugh,  1  Johns. 
Cas.  95;  StowY.  Tiffi,  16  Johns.  463  [8  Am.  Dec.  266];  HciUbrook 
V.  Fxnmey,  4  Mass.  569  [3  Am.  Dec.  243];  Clarke.  Munroe,  14  Id. 
851;  1  N.  H.  75  [Boberts  y.Wiffffin,  8  Am.  Dec.  88];  Jackson  v. 
MaiBdorf,  11  Johns.  97,  108  [6  Am.  Dec.  355];  JtbOracken  v. 
Wrighi,  14  Id.  194;  Jackson  v.  DewiU,  6  Cow.  316;  Bing.  on  Inf. 
U. 

Prioe,  for  the  appellees,  contended  instantaneous  seisin  of  a 
husband  does  entitle  his  widow  to  dower,  and  that  the  cases 
cited  on  the  other  side  to  the  contrary  were  exceptions  to  the 
general  rule,  citing 2  Bac.  Abr.  871  and  note;  1  Co.  Lit.  (Thomas) 
576;  Bing.  on  Covert.  313,  314;  2  Bl.  Com.  124;  Clark  v.  Jfun- 
roe,  14  Mass.  851;  opinion  of  Thompson,  C.  J.,  in  Stow  v.  Tifft, 
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15  Johns.  464  [8  Am.  Dec.  266];  Noah  y.  PresUm,  Cro.  Car.  191; 
and  that  the  mortgagor  is  the  substantial  owner  of  the  land, 
and  becomes  the  absolute  owner  on  paying  the  debt:  Ford  v. 
Pkiipai,  5  Har.  &  J.  316. 

By  Court,  Abobbb,  J.  The  reoord  presents,  in  effect,  the  same 
principle  for  adjudication,  which  has  heretofore  come  before 
the  courts  in  several  states  of  the  Union.  In  Hotbrook  v.  Ftn- 
ney,  4  Mass.  666  [8  Am.  Dec.  243],  it  was  decided  that  a  con- 
veyance in  fee  and  a  conveyance  by  the  grantee  to  the  grantor 
by  way  of  mortgage,  being  considered  as  parts  of  the  same  trans- 
action, did  not  give  to  the  grantee  such  a  seisin  as  entitled  his 
wife  to  have  dower  in  the  granted  premises.  And  in  Clark  v. 
Jftmrod,  14  Mass.  862,  where  the  mortgage  was  made  to  a  third 
person,  at  the  same  time  with  the  deed  to  the  mortgagor,  the 
same  determination  was  had;  in  each  of  those  cases  the  deeds 
were  executed  in  pursuance  of  a  previous  agreement  between 
the  parties.  In  South  Carolina  the  same  doctrine  had  pre- 
vailed before,  as  will  be  seen  by  a  reference  to  Bogiey.  Builedge, 
1  Bay,  812.  This  decision  has  been  recognised  and  approved  in 
that  state  in  a  very  recent  decision:  Trustees  of  Framer  v.  Cen- 
ire  and  HdU^  1  McCoid,  279;^  these  determinations  have  been 
followed  in  New  York.  In  Stow  v.  Tifft,  16  Johns.  468  [8  Am. 
Dec.  266],  the  case  in  4  Mass.  666,  was  cited  and  approved,  and 
a  judgment  given  in  conformity  with  it;  in  the  latter  case,  how- 
ever, no  agreement  was  proved,  further  than  could  be  inferred 
from  the  execution  of  the  conveyance  and  mortgage,  and  the  in- 
ternal evidence  they  furnished.  In  Pennsylvania,  too,  the  same 
doctrine  prevails.  In  Seed  v.  Morrison,  12  Seig.  &  Bawle«  70,' 
it  was  adjudged  that  as  against  the  mortgagee  for  the  purchase- 
money,  the  widow  had  no  such  seisin  as  would  entitle  her  to 
dower.  So  far  as  we  have  examined  the  American  case%  the  de- 
eisions  appear  to  be  uniform  against  the  widow's  right  to  dower, 
unless  subject  to  the  payment  of  the  purchase-money  aecnred 
by  mortgage,  and  Chancellor  Kent,  in  his  recent  treatise  on  the 
law  of  real  property,  approves  these  determinations:  4  Kent's 
Com.  38,  39. 

The  cases  in  Massachusetts  and  New  York  proceed  on  the 
doctrine  of  instantaneous  seisin.  The  deed  and  mortgage  were 
looked  upon  as  constituting  but  one  contract,  bearing  the  same 
date  and  delivered  at  the  same  time;  and  that  as  no  interval  of 
time  intervened  between  the  taking  and  rendering  back  the  fee, 
the  case  might  be  assimilated  to  the  conusee  of  a  fine,  whose 

1.  aSufCMf^  JVoaicr  t.  Caitcr,  1  MeCotd*! Oh. 379.  %  US«t.an.U. 
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wife  would  not  be  entitled  to  dower,  because  by  the  same  fine 
the  estate  is  rendered  back  to  the  conusor;  it  was  there  con- 
sidered as  merely  in  transUu,  and  not  resting  for  an  instant,  the 
grant  and  render  being  one  entire  act.    But  perhaps  there  is 
no  general  rale  in  strictness,  that  in  cases  of  instantaneous  seisin, 
the  widow  shall  or  shall  not  be  entitled  to  dower;  this  must  de- 
pend  as  well  upon  the  character  of  the  seisin  as  its  duration. 
When  a  man  has  the  seisin  of  an  estate,  though  for  an  instant, 
beneficially  for  his  own  use,  his  widow  shall  be  endowed;  where 
the  husband  is  the  mere  instrument  for  passing  the  estate,  al- 
though there  may  be  an  instantaneous  seisin,  the  widow  shall 
not  be  endowed:  1  Thomas'  Ooke,  665,  666,  note  G;  Preston 
Est  646;  2  Bac.  Abr.  871;  here  the  husband  was  the  mere  in- 
strument to  cany  into  e£fect  the  purposes  of  the  grantor — ^he 
tskes  the  fee  that  he  may  instantaneously  pass  it*  out  of  him  to 
certain  mortgagees  who  are  the  objects  of  the  grantor's  bounty, 
snd  whom  he  designates  as  the  persons  to  receive  the  purchase- 
money;  and  it  is  not  a  portion  of  the  lands  by  metes  and  bounds, 
or  any  undivided  part  of  it  that  he  is  thus  the  instrument  for 
passing  away,  but  it  is  the  fee  in  the  whole  land,  and  it  is  done 
ex  ufio  JIaiu.    But  it  is  supposed  that  he  was  beneficially  seised 
for  his  own  use;  the  situation  in  which  the  grantee  stood  could 
not,  we  apprehend,  bring  him  within  the  operation  of  this  gen- 
eral rule;  he  was  seised  beneficially  for  the  use  of  his  brothers 
and  sisteTB,  and  whether  his  interest  was  ultimately  to  be  bene- 
ficial was  entirely  contingent,  and  dependent  upon  the  capaci- 
ties of  the  estate  to  meet  the  claims  of  his  brothers  and  sisters. 
This,  we  apprehend,  is  not  the  kind  of  beneficial  interest,  the 
seisin  of  which,  to  his  own  use,  would  entitle  the  wife  to  dower — 
he  was  not,  in  fact,  within  the  words  or  spirit  of  the  rule,  for 
he  was  not  seised  beneficially  for  his  own  use,  but  for  the  com- 
bined use  of  himself  and  others,  and  his  interest,  real  or  con- 
tingent, was  not  susceptible  of  any  particular  ascertainment, 
bat  was  necessarily  undefined,  and  was  to  be  postponed  until 
the  gratifications  of  all  the  uses  to  which  the  lands  were  made 
sabeervient. 

It  is  remarked  by  Kent,  4  Com.  88,  89,  "  that  a  transitory 
Bdain  for  an  instant,  when  the  same  act  that  gives  the  estate  to 
the  husband  conveys  it  out  of  him,  as  in  the  case  of  the  con  usee 
of  a  fine,  is  not  sufficient  to  give  the  wife  dower;  the  same  doc- 
trine applies  when  the  husband  takes  a  conveyance  in  fee,  and 
at  the  same  time  mortgages  the  land  back  to  the  grantor,  or  to 
a  third  person,  to  secure  the  purchase  money,  in  whole  or  in 
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part.  Dowor  can  not  be  claimed  as  against  rights  under  that 
mortgage — the  husband  is  not  deemed  sufficiently  or  beneficially 
seised  by  such  an  instantaneous  passage  of  the  fee  in  and  out  of 
him  to  entitle  his  wife  to  dower,  as  against  the  mortgagee, 
and  (he  further  remarks)  this  conclusion  is  agreeable  to  the 
manifest  justice  of  the  case/' 

There  is  no  case  in  the  English  books  which  TnilitAtfW  t^gm^nat 
these  doctrines,  unless  it  should  be  the  case  of  Nash  v.  Fredan, 
Cro.  Car,  191;  but  if  the  interpretation  giyen  to  it  by  the  courts 
in  Massachusetts  and  New  York,  that  the  redemise  was  not 
made  at  the  time  of  the  deed  of  bargain  and  sale,  be  found  to 
be  correct,  it  will  not  interfere  with  the  American  cases.  The 
justices  to  whom  in  that  case  the  question  of  dower  was  zefened, 
say  it  **  was  intended  they  should  have  it  redemised  immedi- 
ately." It  is  fair  to  infer  from  this  declaration  that  the  re- 
demise was  not  executed  at  the  same  time  with  the  deed  of  fasi^ 
gain  and  sale;  and  if  it  was  not,  it  does  not  at  all  ^^^*^  with 
the  American  cases. 

Judgment  reversed. 


Transitokt  Seisin,  Dowse  dt  Oasi  of.  Soo  Holbrook  v.  Fbrnej^  S  Am. 
Deo.  243^  and  note;  BUcheoek  v.  Ilarrmffton,  5  Id.  229,  and  note;  Skm  v. 
Tifflt  8  Id.  266.  In  a  case  of  a  conveyance  to  a  hnaband,  and  a  Bunnltaneom 
mortgage  back  to  aecnre  the  pnrcbaae  money,  it  is  held  in^aioltN^v  v.  Lowmia, 
U  Md.  643,  and  ffenisler  v.  Niebwm,  88  Id.  277,  on  the  authority  of  the 
principal  case,  that  the  wife  is  not  entitLed  to  dower.  In  Maybmrry  y.  Ariea, 
15  Pet  89,  the  doctrine  laid  down  in  the  foregoing  deciaion,  that  dower  at- 
taches in  case  of  transitory  seisin  in  the  hnsband  only  wheire  aooh 
beneficial,  is  refeiTed  to  with  approvaL 


Stogeett  v.  Watkinel 

[3  QlLL  a  Jomnov,  896.] 

To  Mahitain  aw  Action  fob  Use  and  Occupation,  the  piyH^Hf  nssd  doI 
prove  an  express  contract  at  the  time  the  tenant  took  posMtsion,  nor  sn 
express  reservation  of  a  certain  rent,  nor  payment  of  rent. 

Implied  Undertaking  will  Suppobt  the  Action  where  a  penuisHtve 
holding  is  established,  and  if  a  certain  rent  was  reserved,  it  may  bo  used 
to  regulate  the  damages. 

Possession  bt  a  Tbespasser  will  not  support  such  action. 

PsBMiBSiVB  HoLDiNO  CAN  NOT  BE  Inpebbed  whon  it  appoaiB,  in  an  action 
for  use  and  occupation,  that  the  defendant,  while  in  posasssion,  never 
admitted  the  plaintiff's  absolute  title,  but  uniformly  insisted  th^t  the 
relation  between  himself  and  the  plaintiff  was  that  of  mortgagor  and 
mortgagee,  and  brought  his  bill  to  redeem,  which  he  proseoated  vigor* 
onsly  to  a  final  determination  against  him  in  the  court  of  appeals. 
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OOHTBACT  VriLL  NOT  BE  ImPLIXD  WHEBB  AK  EXPBSSS  CoNTBACT  BzISTS,  OF 

the  faets  are  iDComdBtent  with  the  contract  to  be  impliecL 
OwKKB  OF  Chattsls  Tobtioxtslt  Takbn  may  Waive  the  Tort  where  the 
chatteb  have  been  disposed  of  by  the  trespasser,  and  bring  assumpsit  for 
the  proceeds;  and  assnmp&it  has  been  mantained  in  some  instances  where 
the  trespasser  retained  possession. 
Wkbbb  thb  Chaitbls  have  BEEN  Rbstobed  to  thb  Ownsb  he  may  still 
waive  the  tort^  and  bring  assumpsit  for  the  damages  on  an  implied  con- 
tract. 

Antmmnm  qf  FoBMEB  PoSSBSSOB  NOT  £VIDBNCE»  WhEN. — AdmiSBJOnS  of  the 

widow  of  an  intestate  as  to  the  terms  on  which  she  held  chattels  belong- 
ing to  the  estate,  are  not  admissible  against  a  subsequent  possessor,  who 
professed  to  hold  them  as  administrator  de  bonis  non  of  the  husband,  but 
who  isb  in  fiact^  a  trespasser  against  the  real  owner. 

Ebbob  to  the  county  court  in  an  action  of  assumpsit,  brought 
October  11, 18259  hy  the  late  Nicholas  Watkins^  and  now  prose- 
cuted by  his  administrators,  against  Joseph  N.  Stockett,  for  the 
use  and  occupation  of  certain  land,  and  the  labor  and  services 
of  certain  negroes.    Pleas,  non-assumpsit,  non-assumpsit  infra 
ires  ainno8,  etc.    At  the  trial  below,  it  appeared  that  on  June  28, 
1816,  one  John  Stockett,  who  was  then  seised  and  possessed  of 
the  land  in  question,  and  was  liying  on  the  same  with  his  wife, 
Lurana,  conveyed  the  land  and  the  negroes  now  in  question  to 
the  plaintiff's  intestate,  by  a  deed  absolute  on  its  face,  for  an 
expressed  consideration  of  eight  hundred  dollars.    John  Stock* 
ett  remained  in  possession  of  the  land  and  negroes  until  his 
death,  about  March  1, 1818,  when  his  widow  continued  in  pos- 
session of  the  same.    The  widow  being  informed  of  the  exist- 
ence of  the  conveyance  to  Watkins,  shortly  after  her  husband's 
death,  had  a  conversation  with  the  said  Watkins,  in  which,  as  it 
appeared  from  the  testimony  of  a  witness  who  was  present, 
Watkins  assured  the  said  widow  that  he  had  been  her  husband's 
firiend,  and  intended  to  be  hers;  that  she  might  remain  on  the 
place  as  long  as  she  lived;  that  she  had  a  dower  right  therein; 
and  that  if  she  would  consent  to  sell  the  same,  he  had  a  good 
offer  therefor,  and  she  might  have  the  negroes,  and  do  as  she 
pleased  with  them.      The  witness  further  testified  that  she 
seemed  to  be  satisfied  with  this  adjustment,  and  to  acquiesce 
therein,  and  the  parties  separated.     Shortly  afterwards,  in  April 
or  May,  1818,  she  filed  a  bill  in  equity  against  Watkins,  as 
executrix  and  sole  devisee  of  her  husband,  alleging  that  the 
conveyance  to  Watkins  was  in  reality  a  mortgage,  denying 
positively  the  absolute  rights  thereunder  claimed  by  Watkins, 
and  offered  to  redeem  the  same.     The  widow  died  on  or  about 
October  31 ,  1818,  having  devised  the  premises  to  Bichard  L. 
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Stcokott.  Joseph  N.  Siocket^,  the  pzesent  defendant,  entarad 
into  possession  of  the  land  in  the  fall  of  1818,  and  continued  in 
possession  by  himself  and  others  until  1825;  but  by  what  aaihor- 
ity  or  in  what  character  did  not  appear  from  the  record.  He  also 
took  possession  of  the  negroes  professedly  as  administrator  df 
bonis  non  of  John  StocketL  He,  in  conjunction  with  Ttinhard 
L.  Stockett,  reviyed  the  suit  brought  by  Lurana  Stockett  agiaiiiai 
Watkins,  above  mentioned,  and  obtained  an  interlooutorj  and 
also  a  final  decree  in  his  faTor  from  the  chancellor;  but  on  ap- 
peal to  the  court  of  appeals,  the  suit  was  finally  determined  in 
fayor  of  Watkins,  in  July,  1825:  Watkins  y.  SiockeU,  6  Hacr.  A 
J.  486.  On  this  determination  of  the  suit,  possession  of  the 
land  and  negroes  was  surrendered  by  the  defendants  to  the 
said  Watkius,  who  afterwards  brought  this  action. 

To  disprove  the  relation  of  landlord  and  tenant  between  the 
plaintiff's  intestate  and  the  defendant,  evidence  was  ofEsred  b^ 
the  defendant  and  admitted  by  the  court  showing  that  in  April* 
1818,  the  said  intestate  brought  ejectment  against  Luraoa 
Stockett,  for  the  land  now  in  controversy;  that  on  the  death  of 
the  said  Lurana,  Bichard  L.  Stockett,  her  devisee,  was  made  a 
party,  and  the  action  was  continued  until  October  term,  1822, 
when  it  was  discontinued  by  consent  without  costs.  The  de- 
fendant further  proved  that  in  April,  1818,  the  plaintiff's  intes- 
tate brought  replevin  against  the  said  Lurana,  for  the  negroes 
now  in  question,  the  said  cause  having  been  afterwards  disoonr 
tinued  by  consent  without  costs,  the  avowed  object  of  the 
evidence  being  to  show  that  the  negroes  were  in  the  adverse 
possession  of  the  said  Lurana.  The  plaintiflBs  were  then  per- 
mitted, notwithstanding  the  objection  of  the  defendant,  to  in« 
troduce  parol  evidence  to  prove  that,  with  the  permission  of 
the  said  Watkins,  the  said  Lurana  was  left  in  possession  of  the 
negroes  when  the  writ  was  served  upon  her,  and  that  both  before 
and  after  the  writ  of  replevin  was  served,  she  admitted  that  she 
held  and  enjoyed  possession  of  the  said  negroes  with  the  per- 
mission and  consent  of  the  said  Nicholas  Watkins.  It  was 
further  proved  that  in  the  early  part  of  the  year  1825,  the  de- 
fendant leased  the  land  in  question  to  one  James  Davidson  and 
told  him  at  the  time  of  his  taking  possession  that  he  must  pay 
the  rent  to  him,  the  defendant,  or  to  Watkins,  according  aa  the 
case  then  pending  in  the  court  of  appeals  should  be  decided. 
It  also  appeared  that  on  October  12, 1825,  the  defendant,  in 
the  course  of  a  settlement  with  one  John  Beard  for  the  hire  of 
*'  Sam,"  one  of  the  negroes  now  in  controversy,  said  to  Beard 
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thai  he  luid  to  pay  WaUdns  all  the  rent  of  the  plaoe  and  the 
hire  of  the  negroes  as  the  case  was  then  decided.  There  was 
mnch  evidence  as  to  the  rental  valae  of  the  land  and  as  to  other 
points  not  necessazy  to  be  mentioned. 

Five  exceptions  were  taken  at  the  trial.    The  first  and  fourth 
were  taken  by  the  plaintifib,  but  as  they  were  not  ased  they  do 
not  require  to  be  noticed.    The  second,  third,  and  fifth  were 
taken  by  the  defendant.    The  second  was  to  the  admission  of 
the  testimony  as  to  what  was  said  by  LuranaStockett,  while  in 
possession  of  the  negroes,  before  and  after  the  replevin  suit  to 
the  effect  that  she  held  possession  by  the  permission  of  Nicholas 
Watldns.    The  third  was  to  the  refiisal  of  the  court  to  instruct 
the  jury,  as  prayed  by  the  defendant,  that  the  plaintiff,  if  he 
oould  recover  at  all,  could  only  recover  so  much  of  the  rent  of 
the  land  and  hire  of  the  negroes  as  became  due  within  three 
years  before  the  institution  of  the  suit.    The  fifth  exception 
contained  a  recapitulation  of  all  the  evidence,  and  was  based 
on  the  granting  of  certain  instructions  prayed  by  the  plaintiff 
and  the  refusal  of  certain  instructions  prayed  by  the  defendant. 
The  instructions  asked  by  the  plaintiff  and  granted,  were:  1. 
That  there  was  sufficient  evidence  to  warrant  the  juiy  in  infer- 
ring that  the  relation  of  landlord  and  tenant  existed  between 
the  plaintiff's  intestate  and  the  defendant,  and  that  to  main- 
tain the  action,  it  was  not  necessazy  to  prove  an  express  oon- 
timct  at  the  time  the  defendant  took  possession,  or  any  express 
reservation  of  a  certain  rent,  or  actual  payment  of  any  rent.    2. 
That  evidence  as  to  suing  out  the  writ  of  replevin  and  after- 
wards discontinuing  the  same  was  not  sufficient  to  establish  an 
adverse  possession.    8.  That  the  admissions  and  declarations 
of  Iiurana  Stockett  while  in  possession  of  the  negroes  relative 
to  the  character  of  her  possession  were  competent  legal  evidence 
to  rebut  the  inference  of  adverse  possession  arising  from  the 
writ  of  replevin  suit  and  the  proceedings  therein.    The  instruc- 
tions asked  by  the  defendant  and  refused,  were,  in  substance: 
1.  That  if  the  jury  believed  the  evidence  introduced  by  the  de- 
fendant concerning  the  institution  of  the  ejectment  suit  and 
the  proceedings  therein,  the  plaintiffs  could  not  recover  the 
rent  of  the  land  now  sued  for.     2.  That  if  the  jury  believed  the 
evidence  introduced  by  the  defendant  relating  to  the  replevin 
suit,  the  plaintiffs  could  not  recover  the  hire  of  the  negroes  now 
sued  for.    Yerdict  and  judgment  for  the  plaintiffs,  which  the 
defendant  sued  out  this  writ  of  error  to  reverse. 
Magruder  and  Alexander^  for  the  appellant,  claimed  that  there 
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was  not  proof  of  any  relation  of  landlord  and  tenant  between 
the  parties,  or  of  any  permisBive  holding  to  sustain  an  action  for 
ase  and  occupation,  and  that  the  case  was  not  changed  bj  the 
admissions  of  the  defendant  given  in  evidence;  that  the  posaes- 
siou  of  the  negroes  was  unquestionably  adverse,  and,  therefore, 
the  plaintiff  could  not  recover  in  assumpsit  for  their  hire;  that 
the  admissions  of  Lurana  Stockett  were  not  evidence  against 
the  defendant;  and  that  the  claim  was  barred  by  the  statute  of 
limitations,  and  they  cited,  on  these  points,  Fisher  ▼.  Slaie^  1 
Harr.  &  J.  416;  TUghman  v.  Stewart,  4  Harr.  A  McH.  163; 
Purl  V.  Duvall,  5  Harr.  &  J.  69  [9  Am.  Deo.  490];  Biggen  t. 
Patapsco  Co.,  7  Id.  294;  2  Salk.  515;  Cro.  Jac.  644;  Jadc9on  y. 
Aldrick,  13  Johns.  106;  Birch  v.  Wright,  1  T.  B.  378;  Jackson  y. 
Ftdler,  4  Johns.  215;  Jackson  v.  Tyler,  2  Id.  444;  2  Wheat 
Sel.  1083,  note  (3);  8  T.  B.  327;  Jackson  v.  Deyo,  3  Johns.  422; 
2  Johns.  Oas.  353;  Smith  v.  Stewart,  6  Johns.  46  [6  Am.  I>ec. 
186];  Bancroft  t.  Wardwell,  13  Id.  489  [7  Am.  Deo.  396];  2 
Taunt.  145;  Stat.  1809,  o.  153, 1811,  c.  161. 

Johnson  and  BandaU,  for  the  appellees,  contended,  among 
other  points:  1.  That  after  the  conveyance  to  the  plaintiffs' 
intestate,  John  Stockett  must  be  presumed  to  be  the  tenant  of 
his  grantee,  holding  by  permission  from  him;   13  Johns.  106. 

2.  That  if  the  plaintiffs'  intestate  were  a  mortgagee,  as  ad- 
mitted in  the  chancery  case,  he  was  entitled  to  the  rents  and 
profits:    2  Johns.  75;  2  Sand.  Ev.  487;  5  Bam.  &  Aid.  604. 

3.  That  the  defendant,  being  privy  in  estate  with  John  and 
Lurana  Stockett,  their  admissions  were  evidence  against  him: 
5  Cow.  123, 128  [Jackson  v.  Davis,  15  Am.  Dec.  451];  3  Johns. 
499;  2  T.  B.  53.  4.  That  though  the  proceedings  in  the  re- 
plevin suit  showed  Lurana  Stockett's  possession  of  the  negroes 
to  be  wrongful,  yet  the  plaintiffs'  intestate  might  waive  the  tort 
and  sue  in  the  present  action  for  their  hire;  for  there  being  an 
obligation  to  pay,  the  law  would  imply  a  promise:  1  Cowp. 
290.  5.  That  the  bringing  of  the  ejectment  suit  did  not  pre- 
clude the  plaintiffs'  intestate  from  suing  for  the  use  and  occu- 
pation; and,  if  necessaiy,  both  actions  might  have  been  brought 
at  the  same  time:  2  Campb.  14;  Cowp.  246.  6.  That  the  claim 
was  not  barred  by  the  statute  of  limitations:  (Mwer  t.  Oray, 
1  Harr.  &  Q.  204 

By  Court,  Eable,  J.  There  were  five  exceptions  taken  on  the 
trial  of  this  case,  which  is  an  action  for  the  use  and  occupation 
of  land,   anl  for  the  work,  labor,  and  services  of  negroeb. 
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brought  by  the  administrators  of  Watkins  against  Stockett. 
The  first  and  fourth  were  filed  by  the  plaintiffs,  and  were  not 
used  by  them.    The  remaining  three  have  had  a  full  share  of 
our  attention.    The  fifth  exception  contains  a  recapitulation  oft 
all  the  evidence  examined  by  either  party.    On  this  exception, 
three  prayers  were  submitted  by  the  plaintiffs,  and  two  by  the 
defendants,  and  all  were  decided  favorably  to  the  former.  They 
will  all  be  adverted  to  in  the  opinion  about  to  be  pronounced  by 
this  court.     The  plaintiffs  repeated  all  the  evidence  adduced  on 
their  part,  and  asked  the  court  to  instruct  the  jury,  if  they  be- 
lieved it,  that  it  was  sufficient  evidence  in  law  to,  authorize  them 
to  infer  the  relation  of  landlord  and  tenant,  as  existing  between 
Watkins  and  the  defendant,  during  the  possession  of  Stockett, 
and  that  Stockett  held  the  land  and  negroes  under  the  title  of 
Watkins,  and  with  his  concurrence  and  permission;  and  that  it 
is  not  necessary  in  law,  for  the  plaintiffs,  in  order  to  maintain 
this  action,  to  prove  an  express  contract  vnth  Stockett,  at  the 
time  Stockett  first  took  possession,  nor  any  express  reservation 
of  a  oertain  rent,  nor  the  actual  payment  of  any  rent  by  Stockett 
to  Watkins,  or  to  the  administrators  of  Watkins,  since  his  death. 
The  last  part  of  this  instruction  is  certainly  correct.    To  main- 
tain this  action  for  use  and  occupation,  it  was  not  necessary  for 
the  plaintiffs  to  prove  an  express  contract  with  the  defendant  at 
the  time  when  he  first  took  possession,  nor  an  express  reserva* 
tion  of  a  certain  rent,  nor  that  the  defendant  has  paid  rent  to 
the  plaintiffs  or  their  intestate.     Such  an  action  may  be  main- 
tained on  the  implied  undertaking,  where  the  permissive  hold- 
ing is  established;  and  if  it  appears  in  the  evidence  that  a 
certain  rent  was  reserved,  the  reservation  may  be  used  to  regu- 
late the  quarUum  of  damages.     The  former  part  of  the  instruc- 
tion is  of  a  different  character,  and  exhibits  to  view  the  principal 
point  in  the  cause.     It  informs  the  jury  that  the  evidence,  as 
repeated  by  the  plaintiffs'  prayer,  is  sufficient  in  law  to  au- 
thorize them  to  infer  the  relation  of  landlord  and  tenant,  as 
existing  between  the  parties  during  the  possession  of    the 
defendant,  and  that  he  held  the  land  and  negroes  under  the 
title  of  Watkins,  and  with  his  concurrence  and  permission. 

Every  part  of  this  evidence  we  have  examined  carefully,  and 
we  can  not  perceive  in  any  part  of  it,  nor  in  the  whole  consid- 
ered together,  the  presumptive  quality  ascribed  to  it.  In  a 
irord,  it  does  not  appear  to  us  sufficient  in  law  to  justify  the 
inference  drawn  from  it  by  the  county  court.  In  the  fall  of 
1818,  Joseph  N.  Stockett  entered  upon,  and  took  possession  of 


Hi.  Stogeett  v.  Wateins.  [Maryland, 

ibis  land,  and  held  it  by  himself  and  others,  until  the  year  1825. 
By  >¥hat  authority,  and  in  what  character,  he  possessed  it^  tLjre 
is  not  a  particle  of  direct  testimony  in  the  record  to  show.  If 
he  entered  and  possessed  it  as  a  trespasser,  there  is  an  end  of 
this  question.  Out  of  this  tortious  proceeding  no  holding  with 
permission  can  ever  be  inferred.  If  he  came  in  as  a  trespasser, 
say  the  court,  in  Bdrwood  v.  Cheeseman,  8  Serg.  A  Bawle/  the 
plaintiffii  can  not  recover  in  action  for  use  and  occupation.  And 
in  6  Johns.  49,  it  is  said  by  the  court  that  the  purchaser  who  re- 
fused to  perform  his  contract  changed  himRfllf  into  a  ireapasser, 
and  in  that  character  was  liable  to  be  turned  out,  and  made 
responsible  for  mesne  profits. 

In  January,  1819,  Joseph  N.  Stockett  united  with  Bichard 
Stockett  in  reviying  Lurana  Stockett's  biU  in  equity  against 
Nicholas  Watkins,  and  although  as  her  executor,  and  as  admin- 
istrator de  bonis  non  of  John  Stockett,  it  was  perhaps  his  duty 
so  to  do,  to  redeem  tne  negroes  transferred  or  pledged  by  the 
deed  of  I8I69  he  has  neyertheless  been  considered  as  hamig 
taken  her  place  in  the  contest,  and  succeeded  to  the  posaeasion 
of  the  land  in  her  right. 

We  will  take  a  short  view  of  the  subject  in  this  light,  and  see 
whether  it  will  conduct  to  a  different  conclusion  than  that  al- 
ready stated.  Whatever  the  early  impressions  of  Lurana  Stockett 
might  have  been  with  respect  to  the  rights  of  Nicholas  Watkins, 
under  the  deed  from  her  husband,  in  the  month  of  April  or  May 
following  his  death  she  filed  the  bill  in  chancery  against  him, 
asserting  the  deed  to  be  nothing  more  than  a  mortgage,  which 
she  offered  herself  ready  to  redeem,  and  denying  positively  the 
absolute  rights  which  he  claimed  under  it.  The  legal  warfare 
by  her  thus  commenced  was  prosecuted  with  ardor  by  Joseph 
N.  Stockett  until  the  year  1820,  when  he  succeeded  in  obtain- 
ing from  the  chancellor  an  interlocutory  decree,  pronouncing 
the  deed  in  question  to  be  a  mortgage.  With  cheering  pros- 
pects before  him  he  pressed  the  case  on  to  a  final  decree,  and 
in  1822  Chancellor  Johnson  also  declared  the  deed  of  1816  to 
be  nothing  more  than  a  mortgage.  By  Watkins  the  case  was 
then  taken  to  the  court  of  appeals,  where  it  was  met  by  Stockett 
in  the  spirit  such  a  struggle  is  calculated  to  inspire.  He  em- 
ployed able  counsel  to  defend  the  appeal,  and  continued  un- 
ceasingly to  assert  that  the  land  he  possessed  was  pledged  only 
and  not  conveyed  absolutely  to  Nicholas  Watkins,  and  in  thia 
assertion  he  persevered  until  undeceived  by  the  court  of  ap- 

1.    Bmwood  ▼.  Cktaeman,  8  Serg.  a  B.  BOO. 
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peals  in  1825.     What  groimd  is  furnished  by  all  this,  it  may  be 
askedy  on  which  to  raise  a  legal  inference  that  Joseph  N.  Stockett 
held  the  land  and  negroes  all  the  time  he  possessed  them,  under 
the  title  of  Nicholas  Watkins,  and  with  his  concurrence  and 
permission  ?   They  are  not  facts  and  circumstances  which  usually 
attend  such  permissiye  holding,  and  this  is  the  best  test,  it  is 
said,  by  which  to  try  a  legal  presumption.    They  rather  appear 
to  na  of  an  opposite  character,  and  to  manifest  the  actual  pos- 
ture of  Joseph  N.  Stockett  to  hare  been  inconsistent  with  the 
supposed  tenancy  to  Nicholas  Watkins.    His  equity  proceeding 
had  assumed  for  him  the  attitude  of  a  mortgagor  offering  to 
redeem  the  mortgaged  premises;  and  he  maintained  himself  in 
it  until  the  dose  of  the  controTersy,  and  in  this  situation  con- 
stantly held  the  disputed  property.    How  then  is  it  i>ossible,  in 
the  teeth  of  this  fact,  to  infer  the  relation  of  landlord  and  ten- 
ant between  him  and  Nicholas  Watkins,  during  the  same  period, 
and  that  he  enjoyed  by  his  permission?    The  law  sometimes 
implies  contracts,  but  never  where  there  is  an  express  contract, 
or  facts  exist  wholly  inconsistent  with  the  contract  to  be  implied. 
But  it  has  been  thought  that  the  court's  instruction  on  the 
first  prayer  is  supported  by  the  disclosures  made  by  Joseph  N. 
Stoekett  to  James  Davidson  and  John  Beard,  a  little  before,  and 
after,  the  reversal  of  the  decree  in  the  court  of  appeals.    We 
will  briefly  advert  to  them,  to  show  their  inadequacy  for  this  pur- 
pose.   When  Joseph  N.  Stockett  was  about  to  lease  to  James 
Davidson,  early  in  the  year  1826,  he  said  to  him  that  the  rent 
would  have  to  be  paid  to  him  or  Nicholas  Watkins,  as  the  case 
between  them  eventuated  in  the  court  of  appeals,  at  the  next 
June  term,  when  it  was  expected  to  be  finally  decided.   By  this 
he  said  nothing  more  than  to  repeat  the  disposition  the  law 
would  make  of  the  accruing  rent,  in  the  event  of  the  success  of 
Kcholas  Watkins:  for  it  is  exceedingly  clear  that  the  tenant  at 
the  end  of  the  year  could  not  safely  pay  to  any  except  the  estab- 
Ushed  owner  of  the  land.    It  bears  but  little  on  the  subject 
under  review,  having  no  tenancy,  that  we  can  perceive,  to  aid 
the  presumption  that  the  relation  of  landlord  and  tenant  existed 
between  Nicholas  Watkins  and  Joseph  N.  Stockett,  during  the 
pendency  of  their  suit  in  equity,  and  in  the  court  of  appeals. 
The  disclosure  to  John  Beard  is  pretty  much  of  the  same  cast, 
and  appears  to  us  to  have  little  to  say  to  the  point  before  us.  It 
took  place  in  October,  1826,  at  which  time  Joseph  N.  Stockett 
refused  to  abate  the  hire  of  negro  Sam,  and  said  he  had  to  pay 
it  to  Nicholas  Watkins,  and  that  all  the  rents  of  the  place,  and 
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the  hixe  of  the  negroes^  weie  to  be  paid  to  him,  as  the  sait  be- 
tween them  was  detennined.  The  event  of  the  suit  had  rendered 
him  accountable  to  Nicholas  Watkins  for  the  hire  of  the  negroes 
and  the  rents  of  the  land,  and  there  is  to  be  recognized  in  what 
he  said  nothing  more  or  less  than  an  acknowledgment  of  his 
acconntabiliij'  to  him.  It  affords  no  foundation  on  which  to 
raise  an  inference  that  he  was  to  be  answerable  for  those  de- 
mands in  any  particular  form  of  proceeding,  and  not  the  sliglitesi 
to  justify  a  presumption  that  he  held  from  Nicholas  Watldns 
permissiYely  from  1818  to  1825,  to  which  holding  there  is  not 
the  smallest  allusion.  His  liability  he  spoke  of  in  general  terms, 
and  it  would  be  a  most  strained  and  forced  construction  of  his 
lABgoago  to  deduce  from  it  a  permissive  occupation  by  him  of 
these  premises,  which  his  conduct,  for  a  series  of  years  together, 
flatly  contradicts. 

To  these  sentiments  of  the  court,  in  relation  to  the  instme- 
tions  on  the  first  prayer  of  the  plaintiffs,  the  opinion  of  the 
county  court  is  opposed,  on  the  first  prayer  submitted  by  the 
defendant  They  refused  on  this  prayer  to  direct  the  jury,  that 
the  plaintiffs  were  not  entitled  to  recover  in  this  action  for  the 
profits  of  the  land,  pending  the  ejectment  instituted  by  Kcholas 
Watkins  against  Lurana  Stockett  in  1818,  and  discontinned 
in  1822;  maintaining,  as  they  did,  the  converse  proposition, 
that  the  action  was  sustainable  for  the  profits  during  the  same 
period.  This  refusal  of  the  court  below  we  must,  then,  neces- 
sarily disapprove  of,  and  we  will  add  no  other  remark  upon  this 
part  of  the  subject.  The  two  other  prayers  on  behalf  of  the 
plaintiffs,  as  well  as  the  last  offered  by  the  defendant,  refer  to 
the  negro  property,  and  will  be  disi>OBed  of  by  us  in  a  few  words. 
They  rest  upon  different  principles,  and  we  entirely  concur  vrith 
the  court  that  the  action  as  to  the  work  and  labor  of  the  ser- 
vants may  be  sustained.  Supposing  Joseph  N.  Stockett  to  have 
possessed  them  as  a  trespasser  from  the  first  to  the  last  of  the 
tedious  lawsuit  between  him  and  Nicholas  Watkins,  the  tort 
may  be  waived,  and  the  action  of  assumpsit  supported.  This 
right  to  waive  the  direct  injury  and  adopt  assumpsit  is  universal, 
where  the  chattel  taken  has  been  turned  into  money.  And  it 
has  been  sustained  in  some  instances  where  the  chattel  has  not 
been  parted  from  by  the  trespasser.  For  the  distinctions  on 
this  subject,  vide  Hambly  v.  TrM,  Gowp.  875.  The  present  case, 
however,  differs  in  its  facts  from  most  of  the  cases  decided  on 
this  head.  The  negroes  have  been  restored  to  Nicholas  Wat- 
kins, and  the  claim  is  for  damages  for  the  tort  committed  by 
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tLd  trespasser  in  seiziiig  them  and  detaining  them  from  the  owner. 
That  thiB  kind  of  tort  may  also  be  waived,  and  an  action  substi- 
tuted  for  it  on  the  implied  contract,  is  fnllj  established  by  the 
modem  authorities,  and  is,  in  fact,  in  principle  like  the  old  cases 
reported  on  this  doctrine:  Lightly  v.  ClousUm^  1  Taunt.  112,  and 
Fxter  y.  Stewart,  8  Mau.  &  Sel.  197,  may  be  consulted,  and  they 
will  be  found  decisive  on  the  point.  The  last  was  the  case  of  an 
apprentice,  seduced  from  the  service  of  his  master,  where  the 
seduction  was  waived  and  an  assumpsit  for  the  work  and  labor 
of  the  apprentice,  supported  by  Lord  EUenborough  and  the 
whole  court. 

With  a  few  words  on  the  second  and  third  exceptions  taken 
by  the  defendant,  we  will  close  this  opinion.  We  can  not 
think,  with  the  court  below,  that  the  admissions  of  Lurana 
Stockett,  as  to  the  terms  on  which  she  held  the  negroes,  that 
belonged  to  her  husband's  estate,  were  competent  evidence 
against  the  defendant.  He  avowedly  possessed  them  as  admin- 
istrator de  bonis  non  of  John  Stockett,  and  in  fact  was  a  tres- 
passer on  the  rights  of  Nicholas  Watkins,  and  in  neither 
character  could  he  be  prejudiced  by  the  confessions  of  Lu- 
rana Stockett.  It  is  true  they  were  bequeathed  by  her  hus- 
band to  her,  but  if  they  had  been  proved  her  property,  they 
nevertheless  were  subject  to  the  testator's  debts  in  his  hands. 

The  third  exception  relates  to  the  act  of  limitations,  and  we 
are  of  opinion  that  no  part  of  the  plaintifTs  demand  is  barred 
by  time,  if  in  other  respects  the  action  for  it  was  sustainable. 
About  the  period  of  issuing  out  the  writ,  the  defendant  made 
acknowledgments  to  the  witness,  John  Beard,  that  are  amply 
sufficient  to  revive  the  remedy,  and  prevent  the  operation  of 
the  statute  on  that  portion  of  the  account  which  had  standing 
for  more  than  three  years. 

Judgment  reversed,  and  procedendo  awarded. 


Acnov  voa  Uss  akd  OocuPAnoir  Los,  Wnxir.^Sea  Smith  v.  SUwari^ 
6A11L  Bee.  186;  Basi«rQ/)v.  Ifan^toe^l,  7  Id.  896  and  note ;  (S^tcim  v.  SeotvO^ 
4ia.206;  Atttmv.ATaiuim'tie,  Id.M9;  Jordan  y.  Jordan,  16  U.  249;  ButUr 
▼.  CewleB,  19  LL  612;  LiUle  ▼.  Pearmm,  Id.  289,  and  note.  In  Lloyd  ▼• 
Bough,  1  How.  U.  S.  160,  the  principal  oaae  Ib  relied  on  as  authority  for  the 
doetrine  that  soch  an  action  will  not  lie  where  the  posseenon  ib  adverse  and 


WAiroro  ToBT  Aim  Sunro  on  Iiifyf.TTCD  Ooiitsact.-— This  anbject  it  dia* 
cmaed  at  length  in  the  note  to  Webster  v.  Drinkwater,  17  Am.  Dec.  242. 

COUBT  KAT  DxdDl  AS  TO  LeOAL  SxiFFtCIESfOT  OF  EVIDSNCE.— In  CoU  Y. 

BM,  7  Gill  ft  J.,  85,  the  foregoing  case  is  commented  on  at  length  as  an 
iotiaanty  in  favor  of  the  position  that  the  court  has  power  to  judge  of  the 
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legal  fuffidency  of  evidence  to  establiah  a  controverted  fact,  and  the 
shown  to  be  in  fall  accord  with  Davis  v.  Davts,  7  Harr.  ft  J.,  88*  on  thb 
point  It  is  therefore  held  that  the  doctrine  laid  down  in  DavU  v.  Banqf 
2  Gill  &  Jm  882  (decided  at  the  same  time  as  the  principal  case),  that  *'  where 
there  is  any  l^gal  admissible  evidenoe,  tending  to  prove  the  iasne^  the  efiiBot 
of  that  evidence  ib  solely  for  the  consideration  of  the  Jury,"  mnsk  be  so 
constmed  as  not  to  preclude  the  oomrt  from  deteimining  wbaAhat  or  not  the 
evidence  oflbred  is  legally  snfifident  to  prove  that  issne. 


HAMn/roN  V.  Waseteld. 

[3  Onb  k  Jonaw.tfL] 

Fbbobt  Plto  Rata  Itinxbib  kot  Dbmandabli,  Whxv.-— Whsrafni^tis  to 
be  paid  after  the  return  of  a  vessel  from  a  voyage,  her  retnin  is  a  oondiF 
tion  precedcfnt^  and  freid^t  pro  raia  iUnfrU  is  not  demandaUe  if  the  ves- 
sel does  not  retom. 

GoiiTBAOT  18  LfDTVisiBLi  in  snoh  case^  the  freigfat  depending  on  the  perfonn- 
anoe  of  the  whole  voyage. 

Iv  **DAiroxEB  OF  THB  Sxa"  ASM  EzoBPiBD  IB  the  oharter-paxty  in  sn^  oas% 
pro  raia  freid^t  is  demandaUe  if  the  loss  oooors  from  saoh  dangen^  bat 
not  otherwise. 

AoBBDOST  TO  Pat  Fxu>  Bata  Fbxight  qt  Oabi  or  Loss,  in  Booh  »  ehaitar* 
party,  refers  only  to  a  loss  by  perils  of  the  sea. 

Afpxal  from  Baltimore  county  court,  in  an  action  of  coyenant 
on  a  charter  party  of  affreightment  The  plaintiff  was  the  agent 
of  the  owner  of  the  schooner  Independence,  which  wai 
freighted  by  the  defendant  at  and  from  Baltimore  to  any  pori 
or  ports  in  the  West  Indies,  or  Spanish  Main,  or  in  the  Gulf  ol 
Mexico,  at  the  option  of  the  freighter,  and  back  to  Baltimore, 
where  she  was  to  be  discharged,  dangers  of  the  seas  ezoepted. 
The  plaintiff  coTenanted  that  the  vessel  should  be  tight,  standi, 
and  strong  during  the  voyage,  and  the  defendant  covenanted  to 
pay  two  hundred  dollars  per  month  freight,  for  the  voyage,  and 
in  the  same  proportion  for  a  less  time,  within  ten  days  after  the 
vessel's  return,  or  upon  hearing  of  her  loss,  and  also  to  victual 
and  man  the  vessel,  pay  port  and  pilot  chaiges,  keep  her  insured, 
and,  on  her  return,  to  deliver  her  to  the  plaintiff  or  his  order. 
The  declaration  set  out  the  charter-party,  and  alleged  the  load- 
ing and  sailing  of  the  vessel  for  a  port  on  the  Spanish  Main, 
and  averred  that  the  defendant  had  employed  the  vessel  for  six 
mouths  until  her  loss  at  her  port  of  destination  on  the  Spanish 
Main,  on  December  28, 1822,  of  which  the  defendant  bad  notice 
on  June  10,  1823,  and  that  the  defendant  had  not  kept  his  cot- 
enant,  but  had  refused  to  pay  the  freight  for  said  time.  A 
second  breach  alleged  was  that  the  defendant  took  the  vessel 
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and  diBpatched  her  with  a  cargo  to  a  port  on  the  Spanish  Main, 
where  she  arriyed  and  was  unloaded;  that  the  defendant  kept 
her  in  his  service  from  August  8  to  December  28, 1822;  that  she 
was  afterwards  stripped  of  her  sails  and  rigging,  and  abandoned 
bj  the  orew  employed  by  the  defendant,  and  was  left  a  wreck 
and  totaUy  lost,  of  ail  of  which  the  defendant  had  notice,  but 
had  refused  to  pay  the  stipulated  freight  and  hire  for  the  time 
B^ie  was  in  his  employment  on  said  voyage.    Pleas,  after  craving 
oyer  of  the  charter-party:  1.  That  at  the  commencement  of,  and 
during  the  voyage,  the  vessel  was  not  tight,  stanch,  and  strong, 
bot  wholly  rotten,  unsound,  unseaworthy,  etc.,  whereby,  and 
not  by  any  perils  of  the  sea,  she  was  prevented  from  returning 
to  Baltimore;  2.  That  after  the  vessers  arrival  at  her  outward 
port  and  deUveiy  of  her  cargo,  she  was  wholly  rotten,  un- 
sound, unseaworthy,  etc.,  and  was  from  the  commencement  of 
and  during  the  voyage,  whereby,  and  not  by  reason  of  any 
dangers  of  the  seas,  etc.,  she  was  prevented  from  finishing  her 
voyage  and  returning  to  Baltimore,  etc. 

Demurrer  to  the  first  plea.  Beplioation  to  the  second  plea,  that 
the  vessel  was  not  wholly  rotten,  etc.,  and  was  not  prevented 
by  unseaworthiness  existing  at  the  beginning  of  the  voyage  from 
returning  to  Baltimore.  Demurrer  to  the  replication.  De- 
murrer to  the  first  plea  overruled.  Demurrer  to  the  replication 
sustained,  and  judgment  for  the  defendant,  from  which  the 
plaintiff  appealed. 

OiU,  for  the  appellant,  contended:  1.  That  the  covenant  of 
seaworthiness  was  not  a  condition  precedent,  and  the  alleged 
breach  thereof  was  no  answer  to  this  action,  but  the  defendant 
must  obtain  redress  by  a  cross-action:  8  Kent  Com.  159;  Lawes 
on  C.  P.  22-24,  201;  BUchie  v.  AtkiruKm.  10  East,  295,  811; 
Bavdock  v.  Oeddes,  Id.  656;  2.  That  the  return  of  the  vessel 
was  not  a  condition  precedent  to  the  payment  of  freight  pro  rata 
Uineris. 

7bn6y,atem«y-pe7iera2,  for  the  appellee,  claimed:  1.  That  the 
contract  was  for  freight  for  the  entire  voyage  out  and  back: 
Abb.  on  Ship.  (ed.  1828)  860, 862, 864;  10  Petersd.  Abr.  147-166; 
2.  That  the  covenant  to  pay  freight  ten  days  after  the  vessel's 
return  or  notice  of  her  loss,  **  dangers  of  the  seas  excepted,"  re- 
ferred only  to  a  loss  from  such  dangers,  and  it  was  only  in  case 
of  such  loss  that  freight  pro  rata  was  demandable:  Abb.  on 
Ship.  (ed.  1828)  829,  note  (1);  5  Petersd.  Abr.  878,879;  8.  That 
the  defendant's  demurrer  to  the  replication  was  good:  10  Id. 
UG,  note,  161. 

Am.  Dbo.  Vol. 
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By  Coaity  MABTtN,  J.    It  api>6ars  from  the  charter-party  ve- 
iled on  in  this  case,  that  the  schooner  Independence  was  char* 
tered  by  Warfield  to  perform  a  voyage  at  and  from  BaliiiiKne, 
to  any  port  or  ports  in  the  West  Indies,  Spanish  Main,  or  in 
the  Gulf  of  Mexico,  and  back  to  Baltimore.    The  intention  ot 
the  parties,  where  it  can  be  fairly  obtained  from  a  charter-parij. 
ought  to  prevail  in  its  construction,  and  we  think  it  is  manifest 
from  the  terms  of  the  agreement,  that  this  constituted  bat  one 
voyage,  to  commence  at  and  from  Baltimore  and  to  terminate 
on  the  return  of  the  vessel  to  the  same  place:  it  is  agreed,  in 
express  terms,  that  the  freight  should  be  two  hundred  doUazs  a 
month,  for  the  time  the  vessel  was  performing  this  voyage,  to 
be  paid  in  ten  days  after  her  return  to  Baltimore.    We  do  not 
take  into  consideration  that  part  of  the  charteiyparty  that  allows 
$kpro  rata  freight  for  the  time  the  vessel  was  engaged  in  the 
voyage,  in  case  of  a  total  loss,  because  we  think  it  forms  no 
part  of  this  case,  that  relates  only  to  a  loss,  proceeding  from 
the  dangers  of  the  sea.     The  cases  referred  to  in  the  azgnmenfc 
to  show  a  covenant,  that  a  vessel  forthwith  be  made,  tight, 
stanch,  and  strong,  etc.,  is  not  a  condition  precedent,  and  if 
the  freighter  uses  the  vessel  he  shall  be  chargeable  with  freight 
pro  rata,  etc.,  would  have  great  weight  where  the  case  rested 
upon  such  a  covenant  alone,  but  in  this  charter-party  the  stipu- 
lations are,  not  ouly  that  the  schooner  on  and  during  the  said 
voyage,  should  be  tight,  etc.,  but  also  that  the  freight  should 
be  paid  in  ten  days  after  the  return  of  the  vessel  to  Baltimore. 

The  question  then,  upon  which  this  case  depends,  and  upon 
which  it  must  be  decided,  is,  whether,  under  this  charter-par^, 
the  return  of  the  Independence  back  to  Baltimore  is  a  condi- 
tion precedent  to  the  payment  of  freight  ?  Upon  examining  the 
English  authorities,  many  nice  and  almost  imperceptible  distinc- 
tions may  be  found  upon  the  doctrine  of  freight  pro  rata  UifusrUt 
but  it  seems  to  be  settled,  that  where  freight  is  to  be  paid  after 
the  return  of  the  vessel  from  her  destined  voyage,  her  return  is 
a  condition  precedent,  and  no  freight  is  demandable,  until  that 
condition  is  performed.  Here  is  a  contract  between  the  parties, 
in  writing,  under  seal,  and  the  terms  of  their  agreement  ex- 
pressed in  plain  and  unambiguous  language.  It  can  not,  xte 
think,  be  doubted  that  it  was  the  clear  intention  of  the  con- 
tracting parties,  that  Warfield  should  have  the  benefit  of  the 
whole  voyage,  at  and  from  Baltimore,  and  back  to  the  same 
place;  and  this 'voyage  being  performed,  be  was  in  ten  days 
afterwards  to  pay  the  freight;  this  is  an  indivisible  contract* 
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the  £rei«;ht  depending  upon  the  performance  of  the  whole  voy- 
age,  and  by  the  express  agreement  of  the  parties,  not  to  be  de« 
mandable  until  after  the  vessel  should  return  to  Baltimore;  if 
the  TeBsel  was  lost  by  the  dangers  of  the  seas,  then  a  pro  rata 
freight  was  to  be  allowed,  and  paid  in  ten  days  after  the  loss 
was  ascertained;  but  if  no  injury  was  sustained  from  that  cause, 
the  whole  voyage  was  to  be  performed,  and  then,  and  not  till 
then,  the  charterer  had  a  legal  claim  for  freight.    The  case  of 
Smiih  ▼.  Wilson,  8  East,  487,  is  an  authority  in  point  to  sustain 
this  case  on  the  part  of  the  appellee.    That  was  an  action  to  re« 
carer   freight  on  a  charter-party  of  affreightment,  not  exactly 
aimilar  in  all  its  provisions  to  the  one  now  before  us,  but  suffi- 
ciently so  to  decide  the  question  upon  which  this  case  depends. 
In  the  reported  case,  among  other  covenants  not  necessary  to 
be  here  enumerated,  it  was  stipulated  that  the  ship,  being  prop- 
erly fitted,  etc.,  should  receive  or  take  on  board,  at  London  or 
Portsmouth,  such  goods  as  the  freighter  might  think  proper  to 
ship,  and  should  sail  and  proceed  therewith  to  Monte  Video, 
etc.;  and  being  arrived  there,  should  give  due  notice  thereof  to 
the  agents  of  the  freighter,  and  make  a  right  and  true  delivery, 
etc.;  and  after  such  delivery,  should  receive  and  take  on  board 
from  the  freighter,  or  his  agents,  etc.,  a  full  and  complete 
cargo  of  lawful  goods,  and  immediately  set  sail  from  thence, 
and  proceed  to  some  one  port  of  discharge  in  Great  Britain, 
etc.,  and  there  deliver  the  said  cargo,  etc.,  and  there  end  his 
said  intended  voyage  (the  act  of  God,  the  king's  enemies,  and 
the  dangers  of  the  sea  excepted),  in  consideration  whereof  the 
freighter  covenanted  that  he  would  pay  six  hundred  and  sev- 
enty pounds  sterling  per  month,  for  every  calendar  month  the 
ship  should  be  employed  by  him,  during  the  said  intended 
voyage  to  Monte  Yideo  and  back  to  her  port  of  discharge,  and 
BO  in  proportion  for  any  less  time,  in  full  for  the  freight  or  hire 
of  said  ship  during  her  intended  service;  such  freight  to  com- 
mence from  the  day  the  ship  should  be  ready  to  receive  the 
goods  on  board  at  Portsmouth,  and  end  when  she  should  have 
finally  discharged  the  whole  of  her  said  cargo,  etc.,  such  freight, 
etc.,  to  be  paid  on  the  arrival  of  the  said  ship  at  her  destined 
port  in  Qreai  Britain.    The  ship  took  on  board  a  cargo  at 
Portsmouth  and  commenced  the  voyage,  but  from  causes  stated 
in  the  report,  never  did  arrive  at  her  destined  port  in  Great 
Britain. 

The  court  decided  that  by  the  terms  of  the  charter-party,  the 
height,  etc.,  thereby  covenanted  to  be  paid,  on  the  part  of  the 
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defendant,  are  all  of  them  expressly  covenanted  to  be  paid,  on 
the  arrival  and  discharge  of  the  ship  at  her  destined  port  in 
Oreat  Britain;  and,  of  course,  are  made  to  depend  on  the  event 
of  such  arrival  and  discharge,  at  her  destined  port  in  Great 
Britain,  as  a  condition  precedent  to  the  plaintiff's  right  to  de- 
mand the  same.  This  doctrine  is  recognised  by  Lord  Ellen- 
borough,  in  RUckie  v.  AtkinBon,  10  East,  808 — he  says  where,  aa 
in  SmUh  v.  Wilson,  the  freight  is  made  payable  upon  an  indivisi- 
ble condition,  such  as  in  that  case,  the  arrival  of  the  ship  vrith 
her  cargo  at  her  destined  port  of  discharge;  such  anival,  etc., 
must  be  a  condition  precedent,  because  it  is  incapable  of  being 
apportioned:  Cook  v.  Jennings,  7  T.  B.  881.  We  are  of  opinion, 
that  as  the  schooner  Independence  did  not  return  back  to  Balti- 
more, within  the  terms  of  the  charter-party,  the  freight  daimed 
never  became  demandable  by  law. 
Judgment  affirmed. 

Fbbiobt  Pbo  RATAlTonEBi^  Whxv  DniAvnABLa— 8Mir«ifift  V.  Adbb 
Am.  Deo.  443,  and  note. 
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[3  OiLL  k  JoBmcm,  488.] 
PlTBOHASEB  AT  Al>BaNI8TlUTI0N  SaLS  MAT    DSNT  VaUDITT,  WBSV.- 

parchasing  chattels  at  an  administrator's  sale  of  the  effisota  of  A.^  d^- 

oeased  ezeontor  of  Bw,  npon  afterwards  beooming  administrator  de  bmi§ 

noft  of  B.,  is  not  precluded  from  showing  that  the  chattela  sold  at  aaU 

sale  belonged  to  B.*s  estate,  and  from  reoovering  in  trover  against  A.'s 

administrator  for  their  conversion. 
Lettibs  or  AnicnnsTBATiON  Grantbd  in  Akothxb  Statb  give  no  aathority 

to  sae  or  administer  assets  here,  and  will  not  protect  one  selling  piopertf 

mider  them  from  an  action  by  the  rightfal  administrator. 
AooBPTANOB  or  A  DEBTOB'aNoTB  fOT  THB  Dkbt  does  not  extingniah  soch  deUi 

if  the  note  remains  in  the  creditor's  hands  unpaid,  and  can  be  prodnoed 

to  be  canceled 
Unlbss  Such  Nora  is  Shown  to  be  Lost  ob  is  Pbodctcbd  at  the  trial,  the 

creditor  can  not  recover  on  the  original  liability. 
AocEFTAKCX  or  thb  Notb  op  A  Thibd  Pebson,  for  an  antecedent  debt^  does 

not  operate  as  payment,  unless  the  creditor  is  gnilty  of  laches  in  pressnt- 

ment 
Wbebb  thxbb  is  an  Bxfbess  Aobebment  bt  the  Cbeditob  to  reoetve  the 

note  of  the  debtor,  or  of  a  third  person,  in  absolute  payment,  and  to 

take  the  risk  of  the  notes  being  paid,  the  precedent  debt  is  extingoisfaed. 
Wbebb  thb  CBEDrroB  Gives  a  Receipt,  stating  that  the  note  is  reesived 

"  in  payment  of  the  above  account,"  an  express  agreement  to  aonept  it 

as  absolute  payment,  is  not  to  be  inferred. 
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AGBmoHT  TO  AooEPT  A  KoTB  AS  Patmsiiv  IS  NsonsABT  to  be 

porovad  to  make  it  operate  as  bqcIl 
AacKtTAxcM  or  a  Kotb  msrelt  Sxtsfbhss  THi  BsBODT  on  the  antecedent 

debt  nntQ  the  note  matures  in  ordinary  cases. 
Rmuuhib  d»  Son  Tobt.— Any  intermeddling  with  the  goods  of  an  intestate  by 

a  stranger,  makes  him  lii^le^  as  respects  creditors,  as  execntor  de  mm  tori, 
LoGKiHO  UP  Goods  iob  Savb-kxepino  will  not  render  one  liable  as  ezeontor 

de  mm  tort, 
BzBODTOB  vm  Soir  Tobt  tb  Ju«rurm>  ut  Paying  Dbbxb  of  the  deceased,  and 

may  plead  pleM  admiHiatravU  as  against  crediton;  bnt  he  can  not  retain 

for  a  debt  dne  himself, 
8vcB  EzBcuiOB,  IP  SuxD  IV  Tboteb  bt  IBB  Lawitul  Exbcutob,  for  goods 

of  the  estate^  can  not  plead  payment  of  debts  of  the  deceased. 
Sdor  PATKBirrs  kat  bb  Pbovbd  ubbbb  tbb  GBHXBAI4  IsBUB  and  reooaped 

in  damages,  if  the  debts  were  jnst,  and  there  is  no  deficiency  of  assets. 

Afpkal  from  Baltimore  county  court  in  an  action  of  troyer 
brought  by  James  Smith,  adminisioratoir  de  bonis  rum  cum  testa* 
metUo  wtmeoBo  of  William  W.  Haelett,  against  Elias  Glenn.  Yer- 
dict  and  judgment  for  the  plaintiff,  from  which  the  defendant 
appealed.    The  material  facts  are  stated  in  the  opinion. 

T&ney^  atiamei^eneraly  and  Johnson,  for  the  appellant,  claimed, 
among  other  things,  that  as  the  appellant  was  executor  de  son 
tori  of  William  W.  Haslett,  deceased,  he  had  a  right  to  set  ofl 
payments  made  by  him  on  account  of  the  deceased's  estate : 
HAey  v.  Barber,  6  Johns.  68  [4  Am.  Dec.  826];  Johnson  y. 
Weed,  9  Id.  810  [6  Am.  Deo.  279];  Eeardake  y.  Morgan,  5  T.  B. 
613;  PiLckford  y.  JUaxweU,^6  Id.  52;  Toller's  Ex'r,  863,865; 
Bishop  y.  Bowe,  8  Mau.  &  Sel.  362;  Burdick  y.  Qreen,  15  Johns. 
247;  GaUagher  y.  Boberts,  2  Wash.  C.  0.  191;  Paiapsoo  Ins.  Co. 
y.  Smith,  6  Harr.  &  J.  166  [14  Am.  Dec.  268];  Bower  y.  State,  7 
Id.  82;  Clapper  y.  Union  Bank,  Id.  92  [16  Am.  Dec.  294]. 

Samuel  I.  Donaldson  and  Bell,  for  the  appellee,  cited  DeSobry 
y.  De  Laistre,  2  Harr.  &  J.  224  [5  Am.  Dec.  535];  Mount/ord  y. 
CKbmfi,  4  East,  446;  Fishwick  y.  SeweU,  4  Harr.  &  J.  429;  Jfor- 
rd  T.  Diokey,  1  Johns.  Ch.  158;  Ooodwin  y.  Jones,  8  Mass.  614 
[8  Am.  Dec.  173];  Biley  y.  BUey,  8  Day,  74  [8  Am.  Dec.  260]. 

By  Court,  Bughanah,  0.  J.  There  are  three  bills  of  excep- 
tions, upon  which  this  case  is  brought  before  this  tribunal. 

The  suit  is  an  action  of  troyer  by  the  appellee,  as  adminis- 
trator de  bonis  non  of  the  estate  of  William  Haslett,  with  the 
will  annexed,  for  certain  goods  and  chattels  which  belonged  to 
William  Haslett,  his  testator,  and  were  left  unadmimstered  by 
Ann  Haslett,  deceased,  whom  in  his  will  he  constituted  his 
executrix. 
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The  second  ezoeption  was  abandoned  in  the  argument,  bj 
the  counsel  for  the  appellant,  and  clearly  could  not  be  aos- 
tained.  The  prayer  assumes  the  fact  that  the  appellee  was  a 
purchaser  at  a  sale  by  the  appellant,  as  executor  of  Ann  Haslett, 
of  a  part  of  the  property  belonging  to  the  estate  of  William 
Hasletty  and  in  controversy  in  this  suit  (though  without  stat- 
ing what  part  of  the  property  in  controvert),  and  upon  that 
assumption,  asks  the  opinion  of  the  court  to  the  juiy  that  the 
appellee  is  not  competent  to  deny  the  legality  of  the  sale,  nor 
entitled  to  recover  tixe  value  of  the  property  so  assumed  to  have 
been  bought. 

Now  besides,  that  whether  there  had  been  such  a  puxohase 
or  not  by  the  appellee,  was  a  matter  proper  to  be  left  to  the 
juiy,  the  fact  assumed  does  not  appear  in  this  part  of  the  cause. 
There  is  no  evidence  cotineoted  with  this  bill  of  exception  that 
the  appellee  ever  purchased  any  part  of  the  property  in  con- 
troversy, or  any  goods  that  belonged  to  the  estate  of  William 
Haslett,  and  the  court  could  not  have  done  otherwise  than  re* 
ject  the  prayer,  even  if  the  fact  assumed,  had  it  been  prored, 
would  have  justified  such  a  direction.  But  if,  in  point  of  fact, 
the  appellee  did  in  November,  1814,  purchase  at  a  public  sale 
by  the  appellant,  as  executor  of  Ann  Haslett,  a  part  of  the 
property,  for  which  this  suit  was  brought,  it  by  no  means  follows 
that  he  should  not,  for  that  reason,  be  permitted  to  deny  the 
propriety  or  legality  of  that  sale,  nor  entitled  to  recover  quo  ad 
the  property  so  sold.  He  vras  not  then  the  administrator  de  bonu 
non  of  the  estate  of  William  Haslett — ^his  letters  of  administra- 
tion were  not  issued  until  the  twenty-first  of  July,  1821,  more 
than  six  years  afterwards;  and  there  is  no  proof  in  the  record 
that  he  knew  any  part  of  the  goods  sold  to  have  been  the  prop- 
erty of  William  Haslett,  if  in  truth  they  were,  or  that  he  in- 
tended in  any  manner  to  intermeddle  with  that  estate.  He  did 
no  wrong  himself,  and  did  nothing  to  lead  the  appellant  into 
any  error,  nor  was  there  a  semblance  even  of  any  numagement 
or  collusion  between  them.  He  was  as  a  mere  stranp^er,  and 
had  the  same  right  to  purchase  at  a  public  auction  that  any 
other  had;  and  there  is  no  reason  why  the  appellant,  who  sold 
the  goods  as  the  executor  of  Ann  Haslett,  and  received  the 
fruits  of  that  sale,  should  be  protected  against  a  recovery  of  the 
value,  in  an  action  of  trover  by  the  appellee,  who  afterwards  be* 
came  the  administrator  de  bonis  non  of  William  Haslett,  by  the 
mere  fact  that  he  was  himself  the  purchaser,  under  drcnm 
stances  calculated  to  induce  the  belief  that  they  belonged  to 
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the  estate  ot  Ann  Haalett.    It  is  of  no  oonseqaence  wbo  was 
the  pnTohaser.    The  appellant  wrongfully  taking  and  Belling 
the  goods f  became  answerable  for  their  value;  to  which  the  ap- 
pellee, on  obtaining  his  letters  of  administration,  became  en- 
titled as  the  legal  representatiye  of  William  Haslett,  and  it  is 
not  a  case  within  the  principle  upon  which  Whitehall  v.  Squire 
was  detennined  in  Carth.  104,  where  the  plaintiff  having  re- 
seiTed  from  the  defendant  a  horse  that  belonged  to  the  intestate 
for  services  performed  about  the  funeral  of  the  intestate,  at  de- 
fendant's request,  afterwards  administered   on  the  intestate's 
estate,  and  brought  an  action  of  trover  against  the  defendant, 
for  the  value  of  the  horse  so  received  bj  him  before  he  admin- 
istered; it  was  decided  by  two  judges  against  Holt  that  be  was 
not  entitled  to  recover,  because  he  was  a  particepa  criminis  in 
the  Yeiy  act  of  wrong  complained  of,  the  intermeddling  with 
the  estate,  and  receiving  a  part  of  it  in  discharge  of  a  claim 
from    the  hands  of  one  having  no  authority  to  deliver  it. 
There  is  no  pretense  of  any  such  intermeddling  by  the  appellee 
here. 

The  third  exception  rests  upon  the  legal  effect  of  letters  of 
administration,  vdth  the  will  annexed,  of  the  goods  and  chattels 
of  William  Haslett,  granted  in  the  state  of  Delaware  to  the  ap- 
pellant. By  the  testamentaiy  system  of  this  state,  the  manner 
in  which  assets  are  to  be  distributed  is  prescribed,  and  the  ad- 
ministrator is  to  give  bond  and  security,  and  render  an  account 
of  his  admimstration  in  the  orphans'  court.  And  it  is  the  set- 
tled and  well-known  law  of  the  state,  that  letters  testamentary, 
or  of  administration  granted  in  another  state,  give  no  authority 
to  sue,  or  to  administer  assets  here.  Our  courts  can  take  no 
notice  of  letters  testamentaiy,  or  of  administration  granted 
abroad;  and  the  same  law  prevails  generally  in  this  countiy, 
and  it  is  also  the  law  of  England.  If  that  be  the  case,  and  we 
can  take  no  notice  of  the  letters  of  administration  granted  to 
the  appellant  in  the  state  of  Delaware,  how  can  they  have  the 
effect  to  make  legi^l  and  valid  any  possession  taken  or  sale  made 
of  the  property  of  William  Haslett  by  the  appellant,  and  to  ex- 
empt him  from  liability  in  an  action  by  the  rightful  adminis- 
trators? So  far  as  concerns  his  liability  in  this  suit,  they  are  as 
Uank  paper,  and  can  not  legalize  acts  otherwise  tortious;  it  is 
as  if  he  had  no  letters,  and  could  not  therefore  rightfully  take 
possession  of  and  sell  the  property  of  William  Haslett;  but  in 
doing  so  without  any  authority  known  to  the  laws  of  the  state, 
was  a  wrongdoer,  and  can  not  protect  himself  under  cover  of  that 
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which  gaye  him  no  authority  to  act.  Moreover,  for  aaght  ap- 
pearing in  this  exception,  the  appellant  did  not  take  poeeeasion 
of  and  sell  the  property,  under  any  supposed  authority  derived 
from  the  Delaware  letters  of  administration;  on  the  oontnury, 
the  proof  as  set  out  in  the  record  is,  that  he  took  poofloomon  of 
the  property  in  controversy  and  sold  it,  as  the  executor  of  Ann 
Haslett,  which  he  could  not  do  under  letters  of  adminifltration 
upon  the  estate  of  William  Haslett.  The  court  therefore 
right  in  refusing  to  direct  the  jury  as  prayed;  *'  that  the 
fdon,  and  sale  so  proved,  of  the  property  in  dispute  by  the  ap- 
pellant, was  so  far  legal  and  valid  as  not  to  render  lum  liable 
in  this  action  to  the  appellee." 

We  come  now  to  the  consideration  of  the  first  exception, 
which  presents  the  only  remaining  question  in  the  cause  to  be 
disposed  of,  and  that  is,  whether  under  the  evidence  stated  in 
this  bill  of  exception  (out  of  which  we  can  not  look  to  the  testi- 
mony contained  in  any  other  exception,  and  not  connected  with 
this)  the  appellant  was  entitled  to  have  recouped,  in  damages, 
the  payments  made  by  him  to  John  Heslip,  who  was  a  creditor 
of  William  Haslett;  this  being  an  action  of  trover  by  the 
rightful  administrator  for  the  value  of  the  goods  mentioned  in 
the  declaration. 

The  proof  as  stated  is,  that  the  goods  belonged  to  William 
Haslett,  the  testator  of  the  appellee;  and  after  his  death,  were 
taken  by  the  appellant,  and  converted  to  his  use.  That  William 
Haslett  died  indebted  to  John  Heslip  in  the  sum  of  one  thou- 
sand two  hundred  and  sixty-one  dollars  and  forty  cents;  that  Ana 
Haslett,  executrix  of  William  Haslett,  on  the  fourth  of  May, 
1814,  gave  to  John  Heslip  her  two  promissory  notes,  indorsed 
by  John  W.  Glenn  &  Oo. ,  in  whose  favor  they  were  drawn,  one  for 
six  hundred  and  twelve  dollars  and  eighty-five  cents,  payable  six 
months  aftevdate,  and  the  other  for  six  hundred  and  for^-eight 
dollars  and  fifty-five  cents,  payable  eighteen  months  after  date, 
making  together  the  sum  of  one  thousand  two  hundred  and  sixty- 
one  dollars  and  forty  cents,  the  amount  of  his  aooouni  against 
William  Haslett;  at  the  foot  of  which  account  he  wrote  a  re- 
ceipt for  the  notes  so  given  him,  which  is  in  these  words:  ''Be- 
ceived  of  Mrs.  Ann  Haslett,  executrix  of  William  W.  Haslett, 
two  promissory  notes,  signed  by  herself,  and  indorsed  by  John 
W.  Olenn  k  Oo. ,  in  payment  of  the  above  account."  That  after- 
wards, and  before  the  institution  of  this  suit,  the  appellant,  as 
executor  of  Ann  Haslett,  paid  to  John  Heslip  the  amount  of 
each  of  those  notes.    For  these  payments  he  claimed  to  be  nl- 
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lowed,  at  the  trial,  out  of  the  value  of  the  property  in  dispute, 
vhich  the  court  refused  to  permit,  on  the  ground  that  the  notes 
given  by  Ann  Haslett,  and  received  by  John  Heslip  for  the 
amount  of  his  claim  against  William  Haslett,  extinguished  that 
debt,  and  made  him  the  creditor  of  Ann  Haslett  for  the  tonount 
of  his  notes,  with  no  remaining  claim  against  the  estate  of  Wil- 
liam Haslett. 

The  first  inquiry  then  to  which  our  attention  is  directed,  is  as 
to  the  legal  effect  and  operation  of  the  acceptance  by  John 
Heslip  of  the  notes  of  Ann  Haslett,  so  given  and  received  by 
him.  And  in  the  absence  of  all  evidence  upon  the  subject, 
except  the  receipt  of  John  Heslip,  at  the  bottom  of  his  account, 
we  think  it  clear  that  his  acceptance  of  Ann  Haslett's  notes  did 
not  extinguish  his  claim  against  the  estate  of  William  Haslett. 
The  general  rule  is,  that  the  acceptance  of  a  security  or  under- 
taking of  equal  degree,  is  of  itself  no  extinguishment  of  the 
former  debt.  Thus  the  acceptance  by  a  creditor  from  his 
debtor  of  his  promissory  note,  for  an  antecedent  simple  con- 
tract debt,  does  not  extinguish  the  original  debt  (both  being  of 
equal  degree  in  the  eye  of  the  law)  if  it  remains  in  the  hands 
of  the  creditor  unpaid,  and  he  can  produce  it  to  be  canceled, 
or  show  it  to  be  lost.  But  he  will  not  be  suffered  to  recover  on 
the  original  cause  of  action  unless  he  can  show  the  note  to  have 
been  lost,  or  produces  it  at  the  trial  to  be  canceled.  So,  too, 
the  acoeptanoe  by  a  creditor  of  a  note  or  bill  of  a  third  person, 
for  a  pre-existing  debt,  is  no  payment  or  extinguishment  of 
Bach,  debt,  unless  the  creditor  parts  with  it,  or  is  guilty  of 
laches  in  not  presenting  it  for  payment  in  due  time:  Kearslake 
V.  Morgan,  5  T.  B.  618;  Pvuokfcrd  v.  Maxwell,  6  Id.  52;  BiOiop 
V.  Bawe,  8  Mau.  &  Bel.  862;  Smnyard  v.  Bowes,  6  Id.  62;  Bur- 
dick  V.  Oreen,  15  Johns.  247;  Peiap8C0  Ins.  Co.  v.  Smiih,  6  H.  & 
Johns.  166  [14  Am.  Dec.  268] ;  or  unless  in  either  of  the  cases 
put,  there  is  an  express  agreement  by  the  creditors  to  receive  it 
absolutely  as  payment,  and  to  run  the  risk  of  its  being  paid. 
In  which  case  it  is  to  be  taken,  as  an  extinguishment  or  pay- 
ment of  the  precedent  debt,  whether  the  note  or  bill  be  after- 
wards paid  or  not:  Clark  v.  Mundal,  1  Salk.  124;  7  T.  B.  60; 
nbey  V.  Barber,  6  Johns.  68  [4  Am.  Dec.  826];  Johntmr  ▼  Weed^ 
9  Id.  310  [6  Am.  Dec.  279]. 

The  expression,  ''in  payment  of  the  above  account,''  at  the 
end  of  John  Heslip's  receipt  for  Ann  Haslett's  notes,  are  the 
only  words  used  that  can  be  supposed  to  have  any  tendency  to 
show  that  he  had  agreed  to  receive  them  in  full  and  absolute 
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discharge  of  his  prior  debt,  and  to  take  upon  himself  the  risk 
of  their  being  paid,  or  not;  which  is  the  agreement  neoeeaary  to 
be  proved  to  give  to  his  acceptance  of  them  the  effect  to  ex- 
tinguish the  pre-existing  debt  (the  notes  haying  never  passed 
from  his  hands  until  t^en  up  by  the  appellant)  and  for  that 
purpose  his  receipt  is  relied  upon.  But  it  would  be  going  rery 
far  to  Bay  that  the  mere  use  of  the  words  "  in  payment  of  the 
above  account/'  furnishes  proof  of  such  an  agreement.  It 
could  be  but  an  inference,  and  that  stronger  than  the  words 
will  bear,  or  the  character  of  such  transactions  justify.  If 
there  had  been  any  such  agreement,  the  presumption  is  (if  pre- 
sumption can  be  indulged  in)  that  it  would  have  been  stated  in 
the  receipt.  The  very  negotiation  upon  the  subject  would  have  . 
indicated  the  expediency  of  its  being  so  stated.  And,  in  the 
absence  of  any  such  statement,  are  we  at  liberty  to  infer  it? 
And  infer  it  from  what?  Not  from  that  which  (in  the  ordinary 
use  of  the  terms)  naturally  points  to  such  an  agreement,  and 
which,  if  unexplained,  would  admit  of  no  other  fair  inference; 
but  from  that  which,  looking  to  the  character  of  such  transac- 
tions, may  well  be  understood  to  have  been  intended  as  an 
acknowledgment  only  that  the  notes  were  given  for,  and  on 
account  of  the  precedent  claim  against  the  estate  of  William 
Haslett;  to  show  what  was  the  consideration  of  the  notes,  and 
to  furnish  Ann  Haslett,  the  executrix,  with  a  necessary  docu- 
ment in  the  settlement  of  her  accounts;  not  an  acknowledg- 
ment that  the  original  debt  was  absolutely  paid,  nor  of  an 
agreement  to  take  the  notes  in  absolute  payment,  and  to  die- 
charge  the  estate  of  William  Haslett  fr<»n  all  further  lialnlitj; 
but  only  that  the  notes,  when  paid,  should  be  in  discharge  of 
the  original  debt,  showing  on  what  account  they  were  given, 
and  to  prevent  a  recovery  on  both  causes  of  action. 

This  would  seem  to  be  the  fair  understanding  of  the  receipt,  no 
motive  appearing  to  induce  John  Heslip  to  take  the  notes  in  full 
and  absolute  payment,  and  to  discharge  the  estate  of  William 
Haslett.  And  it  is  believed  to  be  in  accordance  with  the  usual 
understanding  of  such  receipts,  creditors  not  being  presumed, 
when  they  take  the  notes  of  third  persons  on  account  of  pre- 
cedent debts,  to  intend  to  receive  them  in  absolute  payment 
and  extinguishment  of  such  debts;  but  only  sub  modo,  that  is, 
in  the  event  of  their  being  paid,  unless  otherwise  expressed  in 
the  receipts,  and  we  are  not  without  judicial  decisions  in  con- 
sonance with  this  view  of  the  subject. 

In  Eearslake  v.  Morgan,  5  T.  B.  518,  it  was  conceded  that  a 
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promiflsoiy  note  of  a  third  person  accepted  and  received  bj  a 
creditor  **  for  and  on  account  of  a  debt  dae  him/'  was  not  of 
itself  an  extingnishment  of  that  debt.  And  what  is  a  receipt  of 
a  note  in  payment  of  a  debt,  more  than  a  receipt  for  and  on 
account  of  a  debt?  Money  received  for,  and  on  account  of  a 
debt,  is  received  in  payment  of  it. 

In  Pucl^ord  v.  Maxwell,  6  T.  B.  52,  where  the  plaintiff  had 
accepted  a  bill  in  part  payment  of  his  debt.  Lord  Eenyon  said: 
"  If  the  bill  which  is  given  in  payment  do  not  turn  out  to  be 
productive,  it  is  not  that  which  it  purports  to  be,  and  which 
the  party  receiving  it,  expects  it  to  be,  and  therefore  we  may 
consider  it  as  a  nullity,  and  act  as  if  no  such  bill  had  been 
given."  There  the  fact  of  a  note  being  given  in  payment,  was 
hdd  not  to  be  an  extinguishment  of  the  debt.  And  what  is 
this  receipt  more  than  an  acknowledgment,  or  evidence  of  the 
same  fact,  that  the  notes  were  given  in  payment? 

The  same  principle  has  been  followed  oufc  in  the  courts  of 
New  York  In  Tobey  v.  Barber,  5  Johns.  68  [4  Am.  Dec.  826], 
there  was  a  receipt  by  a  landlord  to  his  tenant  in  these  words: 
"  Received  of  Ralph  Barber  one  hundred  and  sixty-three  dollars 
on  account  of  the  within  lease,  and  in  full  for  the  second  and 
third  quarters'  rent."  It  turned  out  in  evidence  that  the  sum 
of  one  hundred  and  sixty-three  dollars,  mentioned  in  the  re- 
ceipt, was  made  up  in  part  of  money  paid  by  the  defendant  to 
the  plaintiff,  and  in  part  of  a  note  of  a  third  person  given  to 
the  plaintiff,  and  it  was  decided  that  there  was  no  evidence  that 
the  plaintiff  agreed  to  run  the  risk  of  the  solvency  of  the  maker 
of  the  note,  and  to  take  the  note  in  absolute  payment,  except 
bj  inference  arising  from  the  receipt,  which  was  not  enough  to 
establish  such  a  positive  agreement.  There  was  a  receipt  in  full 
purporting  to  be  for  cash,  which  might  have  afforded  some 
ground  for  supposing  that  the  plaintiff  intended  to  treat  the 
note  as  cash,  and  to  put  it  on  the  same  footing  with  the  money 
received,  which,  as  far  as  it  went,  was  a  discharge  of  so  much 
of  the  rent.    It  is  a  case  stronger  than  this. 

In  Jchnaon  v.  Weed  and  another,  9  Johns.  810  [6  Am.  Dec. 
9f79|,  where  the  plaintiff,  having  sold  goods  to  the  defendants, 
received  the  note  of  a  third  person  for  the  amount,  and  gave 
the  defendants  a  bill  of  the  goods,  with  a  receipt  in  full  at  the 
bottom,  it  was  held  that  the  terms  of  the  receipt  were  not  de- 
cisive, and  it  might  be  understood  consistently  with  the  words 
of  it,  that  the  note  was  received  in  full,  under  the  usual  condi- 
tion of  its  being  a  good  note. 
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And  in  Puinam  ▼.  Lewis,  Admr,  of  Lewis,  8  Johns.  389,  wheie 
the  plaintiffy  haring  a  demand  againflt  the  estate  of  the  defend- 
ant's intestate,  received  the  defendant's  promissoiy  note  for  the 
amount,  and  gave  him  a  receipt  in  these  terms,  "  Beoeived  of 
George  B.  Lewis,  flftj-three  dollars  and  ninety-six  cents,  it  being 
in  full  of  all  demands  which  I  have  against  the  estate  of  £ber 
Lewis,  deceased,"  it  was  decided  that  the  note  was  no  payment 
of  the  debt.  That  case  and  this  are  nearly  indentical,  and  if 
there  be  a  difference,  that  is  the  strongest  case.  There  can  be 
no  real  distinction  between  a  receipt  in  full  of  all  demands  and 
a  receipt  in  payment  of  all  demands.  Li  both  cases  the  notes 
were  given  by  the  representatives  of  the  deceased  for  debts 
due  from  the  deceased,  and  the  only  diffarence  is,  that  in  this 
the  receipt  is  for  the  notes  themselves,  and  in  that  caae  the 
receipt  was  for  the  money,  specifying  the  amount,  and  so  far  at 
least,  treating  the  note  (which  was  all  that  was  in  fact  received) 
as  money. 

To  give  to  the  acceptance  of  a  note  the  effect  of  an  absolute 
payment,  or  extinguishment  of  a  debt,  a  contract  that  it  should 
be  BO,  must  be  shown;  an  express  agreement  to  receive  it  as 
payment,  and  to  run  the  risk  of  its  being  paid,  which  is  not 
sufficiently  done  by  the  receipt  in  this  case,  to  justify  us  in  say- 
ing that  the  claim  of  John  Heslip,  against  the  estate  of  Wil- 
liam Haslett,  was  extinguished  by  his  acceptance  of  Ann  Has- 
lett's  notes. 

Considering,  then,  the  daim  of  John  Heslip  as  not  extin- 
guished until  the  notes  of  Ann  Haslett  were  paid,  but  hia  right 
of  action  only  suspended  during  the  period  allowed  for  the  pay- 
ment of  the  notes,  was  the  appellant  who  made  the  payment 
entitled  to  have  them  recouped  in  damages  f 

It  has  been  suggested  by  the  counsel  for  the  appellee,  that  it 
is  incumbent  on  the  appellant  to  entitle  himself  to  the  allow- 
ance he  claims,  to  show  the  solvency  of  the  estate  of  William 
Haslett.  No  question  appears  to  have  been  raised  in  the  court 
below  upon  that  subject,  and  it  will  be  considered  here  as  if 
there  was  no  deficiency;  indeed,  it  is  not  suggested,  nor  does 
there  appear  to  be  any  deficiency.  Treating  it,  then,  as  a  case 
clear  of  all  question  relative  to  the  sufficiency  of  assets,  if  it 
was  a  suit  by  a  creditor  of  William  Haslett,  there  could  be  no 
doubt,  on  the  plea  of  plene  adminietravil,  that  he  would  be  en- 
titled to  an  allowance  for  the  payments  made  to  John  Heslip,  if 
they  are  to  be  taken  as  payments  of  John  Hedip's  claim  against 
the  estate  of  William  Haslett. 
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There  are  acts  of  mtermeddling,  such  as  locking  up  the  goods 
of  a  deceased  person  for  safe-keeping,  which  will  not  charge,  a 
man  as  executor  of  his  own  wrong;  but  the  taking  of  the  goods 
of  an  intestate  by  a  stranger,  and  using  or  selling  them,  and  in 
general  any  intermeddling  with  them,  will,  as  respects  creditors, 
make  him  an  executor  de  9on  tort,  and  chargeable  with  the  debts 
of  the  deceased,  so  far  as  assets  come  to  his  hands.    But  as 
against  creditors,  he  is  justified  in  paying  the  debts  of  the  de- 
ceased; and  if  sued  by  a  creditor  he  may  plead  plene  actminisiravii, 
and  will  be  allowed  all  payments  made  of  just  debts  to  any  other 
creditors,  in  equal  or  a  superior  degree,  or  in  the  due  course  of 
administration;  though  he  can  not  in  any  case  retain  any  part 
of  the  goods  of  the  deceased  in  satisfaction  of  a  debt  due  to 
himself.    There  is,  however,  a  difference  between  a  suit  by  a 
creditor,  against  an  executor  de  eon  tort,  and  one  by  a  rightful 
executor  or  administrator.    If  the  action  by  the  latter  be  trover 
for  the  goods  of  the  deceased,  the  defendant  can  not  plead  pay- 
ment of  debts  to  the  value,  or  that  he  has  given  the  goods  in 
satisfaction  of  the  debts.    But  on  the  general  issue  pleaded,  he 
may  give  in  evidence  such  payments,  and  they  will  be  recouped 
in  damages,  if  they  be  such  as  the  plaintiff  would  have  been 
bound  to  make,  or,  in  the  language  of  some  of  the  books,  made 
in  due  course  of  administration:    Carth,  104;  Bull.  N.  P.  48;  2 
Bl.   Com.   607;  Mount/ord  v.  Gibson,  4  East,  441;    Toll.   L., 
Sir's,  363,  364;  Parker  v.  KeU,  12  Mod.  471. 

What,  then,  is  this  case?  We  have  already  said,  and  at- 
tempted to  show,  that  the  acceptance  of  John  Heslip  of  the 
notes  by  Ann  Haslett,  was  not  a  payment  or  extinguishment  of 
his  claim  against  the  estate  of  William  Haslett,  but  that  the 
original  debt  continued,  notwithstanding  the  receipt  of  those 
notes.  Had  Ann  Haslett  paid  those  notes,  she  would,  by  doing 
80,  have  discharged  the  original  debt;  and  the  payments  having 
been  made  by  the  appellant  as  her  executor,  makes  no  differ- 
eDce.  They  were  her  notes,  and  he,  as  her  executor,  was  bound 
to  pay  them,  if  assets  sufficient  came  to  his  hands;  and  in  paying 
them,  he  paid  the  original  debt,  on  account  of  which  they  were 
given.  It  is  not  the  payment  of  the  notes,  as  the  debts  of  Ann 
Haslett,  on  which  his  claim  to  recoup  rests;  but  the  payment  of 
the  original  debt  that  remained  in  force  until  discharged  by  him, 
with  which  the  amount  of  the  notes  was  identical.  Where  it  is  said 
that  the  payments  to  be  recouped  in  damages,  by  an  executor  de 
ton  tortf  in  trover  by  a  rightful  executor  or  administrator,  must 
be  such  as  are  made  in  the  due  course  of  administration,  it 
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is  meant,  such  as  the  rightful  executor  or  administrator  would 
have  been  bound  to  make,  as  where  the  debts  were  just,  and  no 
deficiency  of  assets.  And  that  is  this  case.  The  payment  by 
the  appellant  of  the  claim  of  John  Heslip,  against  the  estate  of 
William  Haslett,  was  such  as  the  appellee  would  have  been 
bound  to  make,  and  we  think  he  was  entitled  to  have  the  amotint 
recouped  in  damages. 

The  cases  of  Mount/ord,  Adm'r  of  Holland^  v.  CKbmm,  4  East, 
441,  and  Fiswick  v.  Sewell,  4  Harr.  &  Johns.  899,  referred  to  by 
the  counsel  for  the  appellee,  are  not  like  this. 

We  concur  with  the  court  below  in  the  second  and  third  ex- 
ceptions, but  dissent  from  the  opinion  expressed  in  the  first, 
and  therefore  reverse  the  judgment. 

Judgment  reversed,  and  procedendo  awarded. 


Fatmbnt  bt  Notb.— See  Thacher  y.  Daumon,  4  Am.  Deo.  63,  and  note; 
Varner  v.  Ni>bUhor<mgh,  11  Id.  i8,  and  note;  MuUUmY.  WkUloek^  13 Id. 533; 
Chpper  V.  (TnUm  Bank,  16  Id.  294;  Hari  y,  BoUer,  Id.  636;  Amalie  t.  WU- 
§on^  17  Id.  532,  and  note;  Beed  y.  Van  Ottrand,  19  Id.  529,  and  note.  The 
doctrine  of  the  principal  oaae,  that  a  note  given  by  the  debtor,  or  by  a  third 
person  for  a  debt,  does  not  operate  as  payment,  nnless  there  ia  an  ezpras 
agreement  to  that  effect,  is  approved  in  Folk  v.  WUaon,  21  Md.  551;  Myer$  v. 
SmUh,  27  Id.  50;  Warfield  v.  Bootk,  33  Id.  74;  LaoU  v.  Brehme^  Id.  430; 
Hurley  y.  HoUyday^  36  Id.  472;  Hoopea  v.  Stroiburger,  37  Id.  401;  Home*  ▼. 
Pearce,  41  Id.  231;  Beppert  v.  Bobinwn,  Taney  a  0.  497.  In  Peter  y.  ^ev> 
erley,  10  Pet.  568^  it  is  said,  referring  to  Olenn  v.  Smiih^  that  in  order  thai 
snch  a  note  shall  have  the  effect  of  payment  of  the  original  debt,  there  must 
at  least  be  no  reasonable  doubt  that  such  was  the  intention  of  the  partaeL 
The  case  is  also  approved  on  this  point  in  In  re  Hyrel,  13  Nat.  Bank.  Reg. 
462,  where  Bmmons,  J.,  says:  ** Olenn  v.  Smith  is  one  of  the  leading  oasss} 
and,  perhaps,  is  as  fally  aigaed  as  any  in  the  booka." 

Foreign  Admikistbatob,  Powbbs  and  Llabilitiss  or.— Ab  to  the  pow- 
era  of  an  administrator  appointed  in  one  state  to  sne  or  administer  aaaeto  ia 
another,  see  Goodwin  v.  Jones^  3  Am.  Dea  173;  Biiey  v.  BU/ey^  Id.  260;  OUlef 
y.  DavenpoH,  11  Id.  149;  DooUttle  v.  Lewis,  Id.  389,  and  note.  Aa  to  ths 
liabilities  of  foreign  administrators  in  another  state,  aee  Evane  r.  Totem,  H 
A«».  Dec  717,  and  note.  The  principle  above  decided,  that  letters  of  ad- 
ministration  granted  in  another  state  give  no  authority  to  administer  asMti 
in  Maryland,  is  approved  in  Lucas  v.  Byrne,  35  Md.  494. 

ExxouTOR  db  son  tobt. — ^As  to  what  oonstitntes  one  an  ezeontor  de  $o» 
tort,  and  the  extent  of  his  liability,  see  Debeeee  v.  Napier,  10  Am.  Dec  65S; 
Johnston  v.  Duncan,  14  Id.  54;  Screven  v.  Boetick,  16  Id.  664;  TWmtv. 
Child,  17  Id.  555,  and  note;  Givens  v  Bigaine.  Id.  742. 
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Fbidoe  v.  State,  Use  of  Eibx. 

[8  OiLL  h  Josmov,  108.] 
JUBBDIOBOK  or   THS  OpffHANS'  COUBT    TO   AJTOIMT    A  GUABDIAK  for   SB 

in&uit  under  the  etatate  is  not  divested  by  the  exiitenoe  of  a  natnnl  or 
testamentary  gnardian,  nnleas  such  natural  or  testamentary  guardian  has 
entered  npon  the  trost,  and  undertaken  the  management  of  the  ward's 

BvoB  ApponmfBNT,  it  Made,  will  bb  Prxsuhxd  Riohtful,  if  questioned 
ooUaterally,  unless  it  affirmatiTely  appears  that  there  was  a  natural  or 
testamentary  gnardian  who  had  undertaken  the  ezeoution  of  the  trust 

AnoumfBivT  as  Guakdiav  or  One  or  thb  Judqes  of  the  orphans'  court 
present  and  sitting*  can  not  be  questioned  collaterally  as  to  its  correct* 
ness  or  regularity,  being  the  act  of  a  court  of  competent  jurisdiction. 

JvDOicxNT  or  A  Ck>nBT  or  Goupxtbkt  JuRXSDionoN  is  conclusive  as  to  aU 
matters  decided  thereby,  and  can  not  be  questiooed  collaterally  in  any 
other  tribunaL 

GuABDiAN  AVD  SuBXTY  BouND  BT  RiciTAL  IB  BoBB.— A  rooital  in  a  guar- 
dian's bond  of  the  fact  that  he  is  such  guardian  is  binding  both  npon  him- 
self and  upon  his  surety  in  an  action  on  the  bond. 

OtrxB  or  Past  or  thb  Auotjvt  Bce  does  not  avail  as  a  tender,  nor,  if  re- 
fused, does  it  operate  as  payment  pro  tanto, 

WwMAUL  ubdbbTwxntt-obb  can  not  execute  a  valid  release  to  her  guardian, 
though  the  statute  provides  that  the  guardianship  ceases  at  sixteen,  and 
that  she  may  then  i^poeive  her  estate  from  her  guardian. 

Ibvabts*  Cobtbacts,  Validitt  or.— An  infant's  contracts  for  necessaries 
are  binding;  those  which  may  be  for  his  benefit  are  voidable  only;  and 
timse  which  the  court  can  see  and  pronounce  to  be  to  his  prejudice  are 


PwA««  RijcuTju)  BT  AB  Ibtabt  TO  BXB  GuABDiAB  ou  receiving  his 
pramiHoiy  note  for  the  amount  in  his  hands  is  clearly  prejudicial  to  the 
mfsat^  and  therefore  void,  because  the  note  is  a  slighter  security  than 
the  guardian's  bond. 

8dit  OB  A  Guabdiab'8  Bobd  bsfobb  Ibfabt  Abbiyes  at  Agx.— Suit  may 
be  institoted  on  a  guardian's  bond  in  this  state  before  the  infant  attains 
his  majority,  because  the  state  is  the  legal  plaintifl^  and  the  infant  is 
merely  the  ceatot  que  u$e, 

OouBT  MUST  BiBBCT  THB  JxTBT  TO  Allow  Intbbbst  whcre  there  is  an  ex- 
press contract  to  pay  interest,  or  to  pay  money  at  a  day  certain,  or  where 
the  money  claimed  has  been  actually  used;  and  it  la  error  in  such  a  case  to 
leave  the  jury  to  determine  whether  interest  shall  be  allowed  or  not. 

OuABBiAB  18  Liable  to  Pat  Ibtebxst  where  he  has  failed  to  deliver  up 
his  ward's  property  according  to  the  stipulation  of  his  bond,  or  has  used 
the  money. 

Cbos»-afvbal8  from  Baltimore  county  court,  in  an  action  of 
debt  brought  in  the  name  of  the  state  for  the  use  of  Eliza  Ann 
Kirk  against  the  defendant  Fridge  on  a  bond  executed  by  Owen 
Dorsey  as  principal,  and  by  Fridge  and  another  as  sureties,  con- 
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ditioned  for  a  faithf al  diachargey  by  said  Dorsey,  of  his  trost 
guardian  of  Eliza  Ann  and  Ann  C.  Eirk.  Yerdiot  and  judgment 
for  the  plain  tiff,  from  which  both  parties  appealed.  The  ma- 
terial facts  and  the  grounds  of  appeal  are  sufficiently  stated  in 
the  opinion. 

li,  B.  Magruder,  for  the  defendant,  claimed:  1.  That  the 
release  executed  by  the  ward  was  valid:  1  Co.  Lit.  (Thomas')  (H) 
175;  Id.  170,  note  (28);  Id.  163,  note  (a);  Id.  177;  1  Bl.  CJom. 
468;  Davis  v.  Jaoquin,  5  Harr.  &  J.  109;  Bowers  t.  State,  7  Id. 
65,  36;  2.  That  the  appointment  of  Dorsey  as  guardian  was 
invalid,  because  the  infant  had  a  uatural  guardian,  citing  the 
provisions  of  the  statutes;  and  that  the  objection  could  be 
raised  here:  Bigelow  v.  Steams,  19  Johns.  39  [10  Am.  Dec  189); 
Spedden  v.  Stale,  3  Harr.  &  J.,  251,  252,  276,  note;  3.  That  the 
action  could  not  be  maintained,  because  the  ward  was  still  un- 
der age:  Lowe  v.  Oist,  6  Harr.  &  J.  106,  note;  1  Co.  LiL 
(Thomas')  (H)  172  (a);  4.  That  the  appointment  of  Dorsey  was 
void,  because  it  was  made  by  only  two  judges,  one  of  whom  was 
Dorsey,  citing  Stat.  1798,  c.  101,  subc.  16,  see.  8;  6.  That  the 
payment  or  tender  of  part  of  the  money  was  an  extinguishment 
of  the  plaintiffs  claim  pro  tanto,  2  Kent's  Com.  — ;  2  Eden's 
Cas.  72;  6.  That  the  question  of  interest  was  properly  left  to 
the  jury,  citing  Newson  v.  Douglaas,  7  Harr.  &  J.  453  [16  Am. 
Dec.  317]. 

Johnson,  for  the  plaintiff,  as  to  the  validity  of  the  release, 
cited  the  same  authorities  referred  to  by  the  defendant's  ooun- 
sel,  and  also  Lowe  v.  Gist,  5  Harr.  &  J.  106,  note  (a);  2  Kent 
Com.  190,  192,  194;  Kean  v.  BoycoU,  5  H.  Bl.  511.  As  to  the 
validity  of  Dorsey's  appointment,  he  referred  to  the  provisions 
of  the  statutes,  and  also  cited  Eaborg  v.  Hammond,  2  Harr.  k 
a.  50;  3  Baa  Abr.  50,  tit.  Ez'rs  and  Adm'rs;  Barney  t.  Patier- 
son,  6  Harr.  k  J.  182;  Taylor  v.  Phelps,  1  Harr.  &  G.  492.  As 
to  the  right  to  sue  on  the  bond»  notwithstanding  the  minority 
of  the  ward,  he  insisted  that  the  defendant  could  only  take  ad- 
vantage of  the  error,  if  it  was  an  error,  by  plea  in  abatement, 
citing  2  Saund.  212,  and  note  6;  James  v.  Boyd,  1  Harr.  &  Q. 
1.  As  to  the  sufficiency  of  the  tender,  he  cited  2  Saund.  PL  A 
£v.  836,  840;  8  Taunt.  96;  Harding  y.  Spioer,  1  Oampb.  327; 
Karihaus  v.  Owings,  6  Harr.  &  J.  189. 

By  Court,  Buchanam,  C.  J.  The  suit  is  by  the  state  on  a 
guardian's  bond,  for  the  use  of  a  female  ward,  instituted  after 
she  attained  the  age  of  sixteen,  but  before  she  arrived  at 
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twenty-one,  against  one  of  the  sureties  in  the  bond.    It  is  in- 
sisted on  the  part  of  the  defendant  below:  1.  That  if  Eliza 
Ann  Kirk,  for  whose  ase  the  action  was  brought,  had  a  natural 
guardian  at  the  time  of  the  appointment  by  the  orphans'  court 
of  Baltimore  county  of  Owen  Dorsej,  the  principal  in  the  bond, 
as  her  guardian,  the  court  exceeded  its  jurisdiction  in  making 
tbe  appointment,  that  the  bond  is  void,  and  the  actioo  can  not 
be  maintained.    2.  That  if  Owen  Dorsej,  the  person  appointed 
guardian,  was,  at  the  time  of  making  the  appointment,  sitting 
as  a  jndge  of  the  court,  with  only  one  other  judge,  the  ap- 
pcnntment  was  invalid,  and  the  bond  void.     3.  That  supposing 
Owen  Dorsey  to  have  been  regularly  appointed  guardian,  if, 
after  Eliza  Ann  Kirk  attained  the  age  of   sixteen  years,  he 
offered  to  pay,  and  counted  out  to  her,  the  sum  of  four  or  five 
hundred  dollars,  which  she  refused  to  receive,  and  afterwards 
took  the  note  of  Dorsey  in  preference,  such  offering  and  count- 
ing oat  the  money  was  an  extinguishment  of  her  claim,  to  the 
extent  of  the  sum  so  offered  and  counted  out.   4.  That  if  after 
Ann  Eliza  SLirk  attained  the  age  of  sixteen  years,  she  executed 
to  Dorsey  a  release  of  all  claims  and  demands,  with  a  fuH 
understanding  of  its  import  and  effect,  the  action   can  not 
be  maintained.    5.  That  if  she  was  under  the  age  of  twenty-one 
years  at  the  time  of  instituting  the  action,  it  can  not  be  main- 
tained; and  evidence  of  the  facts  upon  which  these  questions 
are  raised,  was  offered  to  the  jury,  and  is  set  out  in  the  record. 
First,  then,  suppose  Eliza  Ann  Eirk  had  a  natural  guardian 
at  the  time  of  the  appointment  of  Owen  Dorsey  as  her  guardian, 
were  that  appointment  and  the  bond  given  in  pursuance  of  it 
void  for  want  of  jurisdiction  in  the  orphans'  court  ? 

By  the  act  of  1798,  c.  101,  subc.  12,  s.  1,  the  several 
orphans'  courts  had  the  power  to  appoint  a  guardian  to  an 
infant,  until  the  age  of  twenty-one  years,  if  a  male,  and  un- 
til the  age  of  sixteen  years,  if  a  female,  if  such  infant  has  no 
natural  guardian,  nor  guardian  appointed  by  last  will.  And 
by  the  third  section  of  the  same  subc.  12,  on  the  application  of 
any  friend  of  an  infant,  etc.,  to  call  on  any  natural  guardian,  or 
guardian  appointed  by  last  will,  to  giye  bond  for  the  perform- 
ance of  his  or  her  trust;  and  on  failure  or  neglect  of  such 
guardian,  to  appoint  another  guardian.  The  distinction  be- 
tween an  erroneous  judgment  by  a  tribunal  having  jurisdiction 
of  the  subject-matter,  and  the  judgment  of  a  tribunal  having  no 
cognizance  of  the  subject,  is  well  known  and  acknowledged.  If 
the  mother  of  the  infant  in  this  case,  who  is  claimed  to  have 
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been  her  natural  guardian,  had  asserted  her  rights  as  sach,  and 
taken  upon  herself  the  management  and  condact  of  the  iii&uit> 
estate  in  the  orphans'  court;  or,  being  called  upon,  had  gives 
bond  for  the  performance  of  her  trust,  the  orphans'  court,  vitb 
a  knowledge  of  the  existence  of  such  a  guardian  acting  in  par 
Buance  of  her  trust,  could  not  properly,  during  the  contin- 
uance of  her  authority,  hare  appointed  another  guardian,  and 
thereby  have  digested  her  of  her  rights.  And  as  the  ri^ta 
and  authority  and  power  over  the  property  and  person  of  the 
infant,  would  be  incompatible  in  two,  such  an  appointment 
would  hare  been  Toid.  If  the  natural  guardian  had  assomed 
and  entered  upon  her  trust,  and  as  such,  taken  upon  herself 
the  management  of  the  estate  of  her  ward  in  the  orphans' 
court,  the  appointment  of  Owen  Dorsey  would  have  been  an 
act  not  within  the  jurisdiction  of  that  courts  no  more  than 
would  be  the  appointment  of  a  second  guardian,  while  the  prior 
appointment  of  another  by  the  same  court  was  remaining  in  fall 
force  and  unrevoked.  Unless  the  natural  guardian  had  failed  or 
neglected  to  gi^e  bond  for  the  performance  of  her  trust,  on  be- 
ing called  upon  to  do  so,  in  pursuance  of  the  third  section  of 
the  twelfth  subchapter  of  the  act  of  1798,  c.  101,  or  had  been 
removed  for  cause  under  the  provisions  of  the  twelfth  section  of 
the  subc.  15,  it  would  not  have  been  the  case  of  an  errone- 
ous judgment  by  a  court  of  competent  jurisdiction,  but  the  act 
of  a  tribunal  having  no  cognizance  of  the  subject,  and  therefore 
unauthorized  and  void,  the  orphans'  court  having  no  power 
to  create  a  guardian  of  its  ovm  appointment,  in  the  case  of  an 
infant  having  a  knovni,  authorized,  and  qualified  acting  natnnl 
guardian.  But  though  in  relation  to  such  a  case,  of  a  known, 
natural  guardian,  asserting  and  exercising  his  rights,  the  orphans' 
court  is  without  jurisdiction;  yet  the  appointment  of  a  guardian 
being  a  subject  ordinarily  cognizable  in  that  court,  and  onlr 
excluded  from  its  jurisdiction  by  the  dreumstance  of  thera 
being  a  natural  guardian,  or  a  guardian  appointed  by  will, 
it  does  not  follow  that  the  mere  existence  of  a  person  ordi- 
narily entitled  to  assume  the  office  and  trust  of  a  natural 
guardian,  is  alone  sufficient  to  diyest  it  of  its  jurisdiction.  That 
person,  though  knovm  to  the  orphans'  court,  may  nevertheless 
reject  or  abandon  the  trust;  in  which  event,  a  case  in  which  ^ 
guardian  may  be  appointed,  a  case  within  the  jurisdiction  of 
the  court  is  presented.  That  may  have  been  the  case  here;  the 
mother  of  the  infant,  who  might  have  assumed  the  office  of 
natural  guardian,  may  haye  rejected  or  abandoned  the  trust; 
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or  on  beiog  required  to  give  bond  for  the  performance  of  hex 
trust,  may  have  failed,  or  neglected  to  do  it;  and  if  bo,  in 
either  case,  the  orphans'  court  have  the  power  to  appoint 
another  gnardian.  It  does  not  indeed  appear  in  this  record 
whether  there  was  or  not,  such  an  abandonment  of  the  trust,  ot 
failure  or  neglect  by  the  natural  guardiaA  to  give  bond  for  the 
performance  of  it;  but  the  orphans'  court  having  appointed 
another  guardian,  and  there  being  nothing  to  show  the  absence 
of  authority  to  do  so,  it  is  to  be  taken  that  it  acted  within  the 
sphere  of  its  ordinary  jurisdiction,  and  that  what  was  done, 
was  rightly  done.  And  it  not  appearing  to  this  court  to  be  the 
act  of  a  tribunal  having  no  cognizance  of  the  subject-matter,  it 
can  not  be  impeached  here,  coming  thus  incidentally  in 
question. 

And  secondly,  with  respect  to  the  appointment  of  Owen  Dor- 
sej  as  the  guardian,  he  being  present  and  sitting  as  one  of  the 
judges  of  the  court,  supposing  it  be  so,  yet  being  the  act  of  a 
court  of  competent  jurisdiction,  whether  that  act  was  correct 
and  regular,  or  not,  still  it  was  the  judgment,  the  act  of  that 
court,  the  correctness  or  regularity  of  which,  it  is  not  for  this 
court  collaterally  to  inquire  into.  The  question  of  jurisdiction 
is  a  question  that  may  be  examined  into,  and  the  acts  of  a  tri- 
bunid  having  no  jurisdiction  maybe  reviewed  by  another  court; 
but  the  judgment  of  a  court  of  competent  jurisdiction  is,  as  to 
b11  matters  decided  by  it,  conclusive,  and  can  not  be  afterwards 
questioned  by  any  other  tribunal  when  coming  in  incidentally. 
This  is  a  doctrine  too  well  established  to  admit  of  being  en- 
larged upon.  Besides,  Owen  Dorsey  having  given  his  bond, 
in  which  he  is  stated  to  be  the  guardian  of  E.  A.  K.,  and  having 
obtained  possession  of  her  property,  it  would  not,  in  a  suit 
against  him,  have  lain  in  his  mouth  to  deny  that  he  was  guard- 
ian, in  the  very  face  of  the  recital  in  his  bond,  or  to  set  up  any 
supposed  irregularity  in  obtaining  the  appointment;  the  recital 
in  the  bond  being  evidence,  as  against  him,  that  he  was  guardian. 
Nor  does  it  lie  in  the  mouth  of  his  surely,  against  whom  the 
redtal  is  equally  evidence. 

Thirdly,  the  offer  by  Owen  Dorsey  to  pay  to  E.  A.  K.  four  or 
five  hundred  dollars,  and  counting  out  the  money,  can  not  avail 
the  party  here  as  a  tender,  being  an  offer  of  only  a  part  of  the 
amount  due,  and  a  creditor  not  being  under  any  obligation  to 
accept  less  than  the  full  amount;  nor  is  it  insisted  upon  as  a 
tender.  And  if  it  was  a  tender,  it  could  not,  as  such,  operate 
as  an  extinguishment  of  the  claim  pro  tarUo.    But  it  is  con- 
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tended  that  it  amounted  to  and  most  be  considered  as  a  pay- 
ment, to  the  extent  of  the  earn  so  offered  and  counted  oat.  Bat 
surely  her  express  refusal  to  receive  the  part  offeied,  and  bis 
agreeing  to  keep  and  pay  interest  upon  the  whole  amount,  coold 
not  constitute  a  payment,  to  the  amount  of  the  sum  offered,  aud 
consequently  was  no  tetinguishment  of  any  part  of  the  claim. 

Fourthly,  by  the  act  of  1798,  c.  101,  subc.  12,  sees.  1  and 
16,  power  is  given  to  the  orphans'  court  to  appoint  a  guardian 
to  an  infant  female,  until  she  attains  the  age  of  sixteen  or  is 
married,  when  the  guardianship  ceases;  and  the  ward  or  her 
husband,  as  the  case  may  be,  is  entitled  to  receive  from  her 
guardian  all  her  property.  It  has  been  decided  by  this  ooaxi 
in  DavU  v.  Jaoquin  and  FomaraU,  6  Harr.  &  J.  100,  that  althoogb 
the  act  confers  on  an  infant  female  a  new  capacity,  the  capacity 
to  receive  from  her  guardian  the  whole  of  her  estate,  it  does 
not  take  away  or  destroy  her  state  of  legal  minority,  nor  remove 
her  other  disabilities,  but  leaves  them  as  they  were  before,  except 
in  relation  to  the  disposition  of  her  real  estate,  which  she  is 
empowered  to  do  by  will  at  the  age  of  eighteen  years.  And  the 
same  principle  is  recognised  in  Bofment  A3m*r  v.  StaJte^  The  of  Dr^ 
den,  7  Harr.  &  J.  82.  The  legal  infancy,  therefore,  of  a  female, 
not  ceasing  at  the  age  of  sixteen,  Eliza  Ann  Kirk,  not  having 
attained  the  age  of  twenty-one  years  at  the  date  of  the  release 
set  up  in  this  case,  was,  in  reference  to  her  capacity  to  execute 
such  an  instrument,  in  contemplation  of  law,  a  minor. 

Some  contracts  made  by  infants  are  binding,  such  as  oontzaets 
for  necessaries.  Some  are  void,  and  others  voidable  only,  such 
as  contracts  that  may  be  for  the  benefit  of  the  in&nt.  Bat  a 
contract  that  a  court  can  see  and  pronounce  to  be  to  the  preju- 
dice of  the  infant  is  void.  And  such,  we  think,  is  clearly  the 
character  of  the  instrument  in  question.  It  was  executed  on 
the  ward's  receiving  from  her  guardian  his  promissory  noto  for 
the  amount  belonging  to  her  in  his  hands;  and  being  a  release, 
in  the  language  of  it,  **  of  and  from  all  and  every  action,  suit, 
claim,  or  demand,  etc.,"  if  good,  it  discharged  him  and  his 
sureties  from  all  responsibilities  on  his  guardian's  bond,  a 
higher  and  better  securily  than  his  promissory  note  alone,  and 
was  therefore  to  the  prejudice  of  the  infant.  But  independent 
of  the  peculiar  circumstances  of  this  case,  we  think  a  female 
infant  between  the  ages  of  sixteen  and  twenty-one  incapable  ol 
executing  a  valid  release  to  her  guardian;  considering,  from  the 
character  of  the  relation  subsisting  between  the  parties,  the 
state  of  ignorance  in  which  an  infant  usually  is  in  relation  to 
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the  condition  of  her  afEaun,  and  the  conduct  of  the  guardian  in 
the  execution  of  his  trust,  and  the  inducements  to  a  guardian 
"who  has  abused  his  trust,  to  seek  that  shelter  behind  a  release 
improperly  obtained,  which  a  mere  receipt  would  not  afford  him, 
that  such  instruments  are  in  their  nature  and  tendency  to  the 
prejudice  of  infants,  and  opposed  to  sound  policy. 

Fifthly;  it  does  not  appear  to  us  to  be  at  all  material  whether 
Sliza  Ann  Kirk  was  of  the  age  of  twenty-one  or  not  at  the  time 
of  instituting  the  suit.  She  is  not  the  legal  plaintiff;  the  bond 
is  to  the  state,  the  suit  was  brought  in  the  name  of  the  state, 
the  l^gal  plaintiff,  and  she  is  only  the  cestui  que  use;  and  it  was 
not  necessary  for  the  purposes  of  the  suit  to  enter  the  use  at  all, 
though  it  is  usually  done  in  such  cases,  it  might  have  been  car* 
ried  on  as  well  witiiout  it  as  with  it.  And  being  done,  her  non-^ 
age  could  not  form  the  fit  subject  of  a  plea,  the  action  not  be- 
ing brought  in  her  name.  We  can  not  distinguish  this  from  the 
case  of  the  State  ▼.  Doreey  and  others^  3  Oill  &  J.  76.  The  same 
principle  pervades  both  cases.  We  concur,  therefore,  with  the 
court  below  on  the  first  exception. 

The  question  arising  upon  the  exception  taken  on  the  part 
of  the  plaintiff  below  is,  whether  the  plaintiff  is  entiUed  to 
interest  on  the  balance  found  to  be  due  to  Eliza  Ann  Kirk,  the 
eettui  que  use,  and  from  what  period?  Which  question  the 
court  below  refused  to  decide,  but  left  it  to  the  jury  to  deter- 
mine. The  dealings  between  man  and  man  are  in  their  nature 
so  various  that  scarcely  two  cases  occur  presenting  the  same  as- 
pect. The  question  of  interest,  therefore,  has  been  found  to 
be  one  not  susceptible  of  the  application  to  it  of  any  fixed  and 
general  rule,  each  case  mainly  depending  upon  its  own  peculiar 
circumstances.  This  same  question  of  interest,  however,  arose 
and  was  discussed  in  New9on*8  AdminMratorv,  Douylase,  7  Hart. 
&  J.  417  [16  Am.  Dec.  817];  in  which  it  was  decided  by  this 
court  that  the  question  was  properly  submitted  to  the  juzy  by 
the  court  below,  to  be  determined  by  them  according  to  the 
equity  and  justice  appearing  between  the  parties,  on  a  consid- 
eration of  idl  the  circumstances  of  that  particular  case,  as  dis- 
closed at  the  trial.  But  it  is  there  said,  *' There  are  indeed 
cases,  not  to  speak  of  bonds,  etc.,  in  which  interest  is  recover- 
able as  of  right,  such  as  on  a  contract  in  writing  to  pay  money 
on  a  day  ciBrtain;  as  in  the  case  of  a  bill  of  exchange  or  a  prom- 
issory note;  or  on  a  contract  for  the  payment  of  interest,  or 
where  the  money  claimed  has  actually  been  used,"  which  in 
any  aspect  of  this  case  would  seem  to  be  applicable  to  it.     The 
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guardian  gare  his  bond  for  the  performance  of  his  duty  as  each, 
and  by  law  it  was  bis  duty,  on  the  arriyal  of  the  ward  at  the 
age  of  sixteen,  to  exhibit  a  final  acooant  to  the  orphans'  ooari, 
and  to  deliver  to  the  ward  all  her  property  in  his  hands.  Here 
was  a  contract  (so  far  as  the  property  of  the  ward  in  his  hands 
consisted  of  money),  to  pay  money  when  she  attained  the  age 
of  sixteen,  which  was  a  day  sufficiently  certain.  The  proof  is 
that  when  the  ward  had  arrived  at  the  age  of  sixteen,  shecaUed 
on  the  guardian  for  a  settlement,  on  a  day  appointed  by  him 
for  that  purpose;  when  he  told  her  that '*  he  had  been  disap- 
pointed in  getting  all  the  money,  but  had  procured  a  part» 
which  he  offered  to  her;"  that  she  declined  taking  it,  preferring 
its  remaining  in  his  hands  on  interest,  and  that  he  agreed  to 
keep  the  money  on  interest,  and  after  paying  her  fifty  or  sixty 
dollars,  gave  her  his  promissory  note  for  the  balance  due  to  her 
in  his  hands,  vrith  interest.  Here,  then,  is  a  case  in  which  the 
money  was  actually  used;  for  he  had  so  applied  or  disposed  of 
it,  that  when  called  on  for  a  settlement,  he  could  only  procoro 
a  part  of  it;  it  was  not,  therefore,  lying  by  him  unused.  There 
was,  too,  an  express  contract  for  the  payment  of  interest,  inde- 
pendent of  the  promissory  note,  which  has  a  provision  for  the 
payment  of  interest,  and  is  evidence  of  his  keeping  the  money 
on  those  terms.  The  plaintiff  is  therefore  entitled  to  recover 
interest  from  that  time,  on  the  amount  of  the  balance  retained 
by  the  guardian  in  his  hands.  And  the  court  below  erred,  we 
think,  in  not  having  so  directed  the  jury,  and  in  leaving  the 
question  to  be  decided  by  them. 
Judgment  reversed,  9ind  procedendo  awarded. 


The  deoiflioii  in  this  case  hnlding  inyalid  a  releMe  ezeoated  by  a  leaialB  in* 
fant  after  attaining  the  age  of  sixteen,  hat  before  twenty-one,  wm  followed 
by  a  statnte  in  1831,  making  such  releases  valid:  OreenwoodY,  Oreemtood,  28 
Md.  385.  In  OutUher  v.  State,  31  Md.  28,  the  coort  relied  on  Fridge  t.  StaU, 
as  "conclnsiye  anthority"  for  the  position  that  a  guardian  and  his  soretiet 
are  bound  by  a  recital  in  the  bond  of  the  fact  of  snch  gnardianship.  In  Sed- 
mond  V.  Cliancej  32  Md.  61,  the  case  is  referred  to  as  authority  for  the  d(io> 
trine  that  an  appointment  of  a  guardian  by  having  jurisdictioa  of  the  snbject- 
matter  oan  not  be  impeached  collaterally  in  an  action  on  the  bond,  and  xi  dis- 
tinguished from  the  case  then  under  consideration.  In  OoU  v.  Barnard^  44 
Md.  339,  the  principal  case  is  recognised  as  authority  on  the  question  st  to 
when  the  court  may  direct  the  jury  to  allow  interest.  The  case  is  dted,  iIbo, 
in  Monumental  Building  Asaoeiation  v.  Herman,  33  Md.  134,  as  to  the  validitf 
of  infants'  contracts.  In  Anderson  v.  Smith,  33  Md.  467i  to  the  point  thai 
an  infant's  contracts  for  necessaries  are  valid  and  binding;  and  in  SUUe  t. 
Homer,  34  Md.  573,  to  the  point  that  on  act  done  by  a  tribonal  hsving  jurit* 
diction  will  be  presumed  to  have  been  rightly  done. 
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Mason  v.  Thompson. 

[9  Piumimm,  380,] 
ABB  LiABLB  fOB  THs  LoBS  of  their  guests'  goods  from  their  inns 

vnless  the  loss  arose  from  the  act  of  Qod  or  the  oommon  enemy,  or  the 

negleet  or  fruit  of  the  owner  of  the  goods. 
Tbb  Owvxb  mat  Maintain  an  Action  against  the  innkeeper  for  property 

left  by  a  serrant  with  the  innkeeper.    Principle  applied  to  one  who  hires 

a  hcfse  and  chaise  from  the  owner  and  intmsts  them  to  an  innkeeper. 
Onb  who  Commitb  his  Hobsb  to  an  Innbbepbr  to  be  fed,  is  a  gaest,  al- 

thongih  he  may  not  board  or  lodge  there.    And  payment  for  the  keeping 

of  the  horse  renders  the  innkeeper  liable  for  the  theft  of  the  hainess. 
An  Iknkkkpbb  who  is  also  a  Liyebt  Stablb  Ebepeb,  and  who  reoeiTee  a 

horse  to  be  fed,  will  be  liable  as  an  innkeeper,  unless  he  gives  notice  that 

he  takes  the  horse  as  a  keeper  of  a  livery  stabla 

Casb  againflt  the  keeper  of  an  inn  for  the  loss  of  a  harness 
left  bj  the  servant  of  the  plaintiffs,  the  owners,  and  a  horse 
and  chaise,  in  the  custody  of  the  defendant,  as  an  innkeeper. 
Plea,  the  general  issue.  One  Ljdia  Giles  hired  the  horse, 
chaise,  and  harness  from  the  plaintiffs,  and  drove  the  same  to 
the  house  of  a  friend,  where  she  remained  a  visitor,  sending  the 
horse,  chaise,  and  harness  to  the  stable  of  the  defendant,  an 
innkeeper.  The  harness  and  chaise  were  placed  in  defendant's 
shed,  where  the  chaises  and  harnesses  of  his  guests  were  usually 
put,  and  which  was  fastened  and  secured  from  nine  o'clock  in 
the  evening  until  daylight.  At  the  end  of  four  days  Lydia 
Giles  sent  for  the  horse,  chaise,  and  harness,  when  it  was  dis- 
covered that  the  harness  was  lost.  The  defendant  introduced 
evidence  showing  that  he  took  horses  on  livery;  and  contended 
that  he  received  the  horse  as  a  livery  stable  keeper. 

Chief  Justice  Ward,  before  whom  the  cause  was  heard,  in- 
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Btrutted  the  jury  that  "  innkeepers  were  entitled  to  a  oertain 
privilege,  had  a  lien  on  the  effects  of  their  guests  to  seeore  pay- 
ment for  the  acconunodations  which  were  famished  them,  and 
were,  by  law,  bound  in  all  erents  to  keep  the  effects  of  tbeir 
guests  safely;  that  in  order  to  make  them  responsible  for  the 
loss  of  anything  which  had  been  committed  to  them  by  their 
guests,  it  was  not  necessary  to  prove  that  they  were  chargeable 
with  negligence  in  keeping  it,  and  that  unless  the  act  aroee 
from  the  act  of  Gbd  or  the  common  enemy,  it  would  fall  on  the 
innkeeper,  aud  not  on  the  guest;  that  the  plaintiffs  having^  the 
general  property  in  the  horse,  chaise,  and  harness,  which  were 
committed  to  ttie  defendant,  they  could  maintain  the  action 
against  him  as  well  as  if  they  had  committed  them  to  the  de- 
fendant themselves  under  the  same  circumstances  under  which 
they  were  committed  to  him  by  L.  Giles,  and  that  to  constitute 
the  plaintiffs,  or  L.  Giles,  guests  of  the  defendant  so  as  to  make 
him  answerable  for  the  loss  of  the  harness,  it  was  not  necessary 
that  the  plaintiffs,  or  L.  Giles,  should  diet  and  lodge  in  the 
house;  but  that  the  standing  of  the  plaintiffs'  horse  in  the  de- 
fendant's stable,  and  being  fed  by  him  for  gain,  would  make 
the  defendant  responsible  for  the  safe  keeping  of  the  harness  of 
the  horse,  as  much  as  he  would  be  for  the  baggage  of  a  guest, 
and  that  it  was  not  necessary  for  the  plaintiff  to  prove  that  the 
defendant  received  anything  expressly  on  account  of  kewping 
the  harness." 

The  jury  were  further  instructed  that  the  defense  set  up  by 
the  defendant,  that  he  kept  a  livery  stable  as  well  as  a  tavern, 
and  that  he  received  the  horse,  cluuse,  and  harness  as  a  keeper 
of  a  livery  stable,  and  not  as  an  innkeeper,  could  not  avail  him, 
and  having  hung  out  his  sign  and  held  himself  out  to  the  world 
as  an  innkeeper,  and  having  made  no  communication  at  the 
time  to  the  person  who  committed  the  horse,  cluuse,  and  harness 
to  him,  that  he  received  them  as  a  keeper  of  a  livery  stable,  and 
not  as  an  innkeeper,  he  could  not  now  qualify  the  receipt  of 
them  by  showing  that  he  kept  a  livery  stable  as  well  as  an  inn. 

T,  Fuller,  for  the  defendant,  contended  that  the  plaintiff  had 
not  such  a  possession  as  would  support  the  action;  that  neither 
the  plaintiffs  nor  L.  Giles  was  a  guest  within  the  meaning  of 
the  rule  as  to  innkeepers' liability:  Shep.  Epit.  1055;  Warbrook 
V.  Chiffin,  2  Brownl.  &  Gould.  254;  Holt's  opinion  in  York  v. 
ChindsUme,  1  Salk.  888;  S.  C,  2  Ld.  Baym.  866. 

Sumner  and  Z.  O.  Whiiman,  contra.    L.  Giles  was  the 
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188*  aenranty  within  the  meaning  of  the  law:  0<mmonwedUh  v. 
Brcfwn^  4  Mass.  580;  Ludden  y.  Leavitt,  9  Id.  104  [6  Am.  Dec. 
45];  Warren  Y,  Ldand,  Id.  265.  L.  Giles  was  the  defendant's 
gaost:  Bao.  Abr.,  InnB,  etc.  0, 6;  Com  Dig.  Action  on  the  case 
for  Negligence,  B.  Begarding  the  liability  of  innkeepers 
generally,  ooansel  cited:  Caly^a case,  8  Oo.  82;  BenneU  v,  MsOory 
5  T.  B.  278;  Tarky.  OHndsUme,  1  Salk.  888;  S.  C,  2  Ld.  Baym. 
868;  IBoll.  Afar.  8,  Action  snr  case,  E;  2  Id.  85,  Inns,  A;  Sob- 
tfuon  ▼.  Walker,  1  Boll.  449;  S.  C,  Poph.  127;  S.  0.,  8  Balstr. 
269;  Beedle  ▼.  Morris,  Yelv.  162;  Burgess  y.  Clements,  4  Man.  Sc 
Bel.  306;  Dwighi  ▼.  Brewster,  1  Pick.  53  [11  Am.  Dec.  188]. 

By  Court,  Wildb,  J.  We  have  not  been  able  to  discover  any- 
thing unsound  in  the  principles  as  laid  down  by  the  chief  jus- 
tice of  the  court  of  common  pleas,  in  his  instructions  to  the  juxy 
upon  the  facts  reported.  Nothing  is  better  settled  than  the 
general  principle,  that  innkeepers  are  chargeable  for  the  goods 
of  their  guests  lust  or  stolen  from  their  inns.  This  liability  is 
imposed  upon  them  from  considerations  of  public  policy,  for 
the  security  of  travelers,  and  to  protect  them  not  only  against 
the  negligence,  but  also  against  the  dishonest  practices  of  the 
innkeeper  or  his  servants.  And  from  long  experience  it  has 
been  found  to  be  a  salutaiy  principle  of  public  policy.  It  may 
undoubtedly,  in  some  cases,  subject  the  innkeeper  to  losses, 
without  any  negligence  or  fault  on  his  part.  This  may  seem 
hard  and  unjust,  but  hard  cases  are  not  always  to  be  avoided, 
and  a  wholesome  rigor  is  sometimes  necessaxy,  to  insure  public 
Security.  It  is,  however,  no  more  hard  for  an  innkeeper  than 
for  his  guests  to  sustain  a  loss,  neither  party  being  in  fault j 
especially  when  the  former  undertakes  a  trade  with  a  full  knowl- 
edge of  his  liabilities,  for  he  may  so  regulate  his  charges  as  to 
indemnify  himself.  Innkeepers,  as  well  as  common  carriers, 
are  regarded  as  insurers  of  the  property  committed  to  their  care, 
and  are  bound  to  make  restitution  for  any  injury  or  loss  not 
caused  by  the  act  of  God,  or  the  common  enemy,  or  the  neglect 
or  fault  of  the  owner  of  the  property. 

It  is  not  denied  that  this  is  the  law  of  England,  but  it  is  said 
that  here  the  same  motives  of  policy  do  not  exist,  the  innkeepers 
here  being  generally  trustworthy  and  men  of  integrity.  If  this 
were  true  without  any  exception,  it  would  by  no  means  show 
that  the  same  favorable  state  of  things  would  continue  under  a 
more  lax  system  of  policy.  Let  a  door  be  opened  to  fraudulent 
and  dishonest  practices,  and  we  may  expect  to  see  them  soon 
creep  in  and  prevail.    To  prevent  new  evils  from  springing  up. 
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is  no  less  important  than  to  suppress  those  which  abeadj  pns* 
vail.  The  law,  therefore,  rests  on  the  same  principle  of  policy 
here  as  it  does  in  England  and  other  coontries,  and  it  is  wise 
and  reasonable.  Innkeepers  have  peculiar  privileges,  and  great 
facilities  to  abuse  their  trust,  if  they  are  so  disposed,  and  there- 
fore it  is  that  some  peculiar  liabilities  are  imposed  upon  them 
in  order  to  prevent,  as  far  as  possible,  any  such  abase.  And 
this  action  may  be  well  maintained  in  the  name  of  the  plaintiib, 
although  they  were  not  themselves  the  guests  of  the  defendant, 
and  did  not  deliver  the  horse  and  harness  to  him  to  be  kept;  it 
is  8u£Bcient  that  the  horse  and  property  were  their  property  and 
were  delivered  by  their  servant:  Beedley,  Morris^  Oro.  Jac.  224; 
Bac.  Abr.,  Inns,  etc.,  C,  5;  Jones  on  Bailments,  96.  So  it  is 
no  objection  tbat  the  defendant  was  to  receive  no  separate  re- 
ward for  the  safekeeping  of  the  harness,  for  the  pay  for  keeping 
the  horse  included  a  compensation  for  taking  care  of  the  chaise 
and  harness. 

Then  it  was  urged  that  neither  the  plaintiffs  nor  their  servant 
were  the  defendant's  guests,  as  neither  of  them  had  diet  or 
lodging  at  his  inn.  But  it  is  clearly  settled  that  to  constitute  a 
guest,  in  legal  contemplation,  it  is  not  essential  that  he  should 
be  a  lodger  or  have  any  refreshment  at  the  inn.  If  he  leaves 
his  horse  there,  the  innkeeper  is  chargeable  on  account  of  the 
benefit  he  is  to  receive  for  the  keeping  of  the  horse.  Lord  HoU 
held  a  different  opinion  in  the  case  of  Torke  v.  Orenaugh,  2  Ld. 
Baym.  866;  but  the  opinion  of  the  majority  of  the  court  has 
ever  since  been  considered  as  well-settled  law. 

It  was  objected  that  the  defendant  kept  a  livery  stable  as 
well  as  an  inn;  but  the  evidence  was  satisfactory  that  the  prop- 
erty was  delivered  as  to  an  innkeeper,  and  the  jury  were  war^ 
ranted  in  so  finding. 

Judgment  of  G.  0.  P.  affirmed. 


Approved  in  Dickinaon  v.  Winchester,  4  Cash,  121,  npon  the  owiiei'*  xij^^ 
to  sue  for  property  lost  by  his  servant  or  agent  while  a  gaest  at  the  defendant's 
inn.  In  Berkshire  Woollen  Co,  ▼.  Proctor,  7  Id.  417,  425,  the  following  com- 
ment of  a  New  York  authority  upon  the  principal  case  is  qaoted:  '*In  (Tns* 
nell  V.  Cook,  3  Hill,  485,  the  case  of  McLSon  v.  Thompson  was  commented  on, 
and  that  part  of  it  which  held  *  that  to  constitate  a  gaest^  in  legal  oontemplA- 
tion,  it  is  not  essential  that  he  should  be  a  lodger  or  have  any  refreshment  at 
the  inn,'  was  controverted  as  not  warranted  npon  principle  or  by  adjudged 
cases.  Bronson,  J.,  in  giving  the  opinion  of  the  court,  says: '  But  when,  as  in 
Mason  v.  Thompsati,  the  owner  has  never  been  at  the  inn,  and  never  intends 
to  go  there  as  a  guest,  it  seems  to  me  a  little  short  of  a  downright  ahiardity 
to  say  that,  in  legal  contemplation,  he  is  a  guest.*"    The  Massachusetts oooii 
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did  not  oxprooB  tlieir  opinion  npon  the  ooneotness  of  the  dedaion  in  Mason  t. 
7%Ofmp9fm  on  that  point,  it  not  being  neceaeazy  in  the  case  then  before 
them. 

Who  JutB  LonESEFKBa. — See  note  to  07«te  y.  Wiggim^  7  Am.  Deo.  448. 

Who  ass  Ouxsia. — See  same  note,  page  461;  and  Towon  t.  HiMvn  de 
Grace  Bamk,  14  Am.  Deo.  254^  and  note. 

IiEAsiLiTT  ov  iimxiFiBS.— See  notee  to  ChOe  t.  WiggkUp  mpta,  and  to 
Towtom  T.  Havre  de  Orace  Bank,  etipra. 
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[9  Piunaauio,  306.] 

A  CovTEAOT  mnaat  Sxal  mat  bb  Dxfeatkd  by  an  execnted  paiol  oontnet. 

Samb — Ohb  who  Cohtbaots  under  seal  for  the  erection  of  a  building,  and  re- 
fnaea  to  proceed  after  the  work  has  been  partially  finished,  may  reoover 
on  the  parol  promise  to  pay  for  the  labor  and  material,  if  he,  relying  on 
aoeh  promise,  completes  the  building. 

Samb — Whbbb  Two  Pbbsoits  were  responsible  on  the  sealed  instrument  to 
pay  for  the  erection  of  a  building,  and  both  superintended  the  work,  one 
acting  in  the  other's  absence,  and  always  with  a  joint  view  to  the  same 
object,  a  parol  promise  by  each  at  different  times,  to  waive  the  written 
contract  and  pay  the  reasonable  value,  makes  the  promises  joint. 

Wbxrb  a  Jubgb  EBBoinEousLT  Repobts  the  Evidence,  the  remedy  is  by  a 
motion  for  a  new  trial  whero  the  opposing  party  objects  to  the  admission 
of  the  deposition  of  the  witness,  taken  for  the  purpose  of  corrocting  the 
report. 

IspKBiTATDa  assumpsit  for  work  done,  materials  found,  money 
paid,  etc.,  brought  against  Perkins  and  Payne,  jointly.  Payne 
died  pendente  lUe,  It  appeared  that  Munroe  was  employed  by 
Payne  and  Perkins  for  the  erection  of  a  hotel  under  a  special 
contract  It  was  admitted,  for  the  purposes  of  the  action,  that 
the  plaintiff's  expenditures  exceeded  the  amount  of  his  pay- 
ments. Perkins  and  Payne  were  the  agents  of  an  association 
of  men  who  had  subscribed  for  the  erection  of  the  hotel.  The 
sealed  instrument  by  which  the  plaintiff  contracted  to  build  the 
hotel,  according  to  certain  specifications,  for  a  certain  sum,  was 
produced  in  evidence.  The  plaintiff  was  then  allowed  to  intro- 
duce evidence  to  show  that  after  plaintiff  had  partially  finished 
the  work,  he  expressed  regrets  at  having  undertaken  the  work; 
that  Payne  and  Perkins  at  different  times,  in  the  absence  of 
one  another,  told  the  plaintiff  to  persevere,  that  they  should 
pay  him  for  every  minute's  work,  that  he  should  not  suffer,  and 
that  they  would  leave  him  as  they  found  him. 

The  evidence  was  objected  to.  A  verdict  was  taken  by  con- 
tent, subject  to  the  court's  opinion- 


476  MuNBOS  V.  Pebeinb.  [Mass. 

At  an  early  day  of  the  term,  defendant* a  counsel  moved  the 
court  for  an  order  to  take  the  deposition  of  one  Alley,  a  witneae 
on  the  trial,  in  order  to  amend  the  report  of  the  judge;  plaint- 
UFb  counsel  objected.  The  chief  justice  said,  that  as  the  judge 
had  taken  the  minutes  of  the  witness'  testimony,  he  did  not 
thi^  the  deposition  could  be  taken  without  the  assent  of  the 
o^ier  party,  and  that,  if  the  judge  had  mistaken  the  evidenoe, 
the  affidavit  of  the  witness  might  be  taken  as  the  f oundaticm 
for  a  distinct  motion  for  a  new  trial.  And  Putnam,  J.,  said 
this  course  had  sometimes  been  pursued.  So  the  motion  w 
not  allowed. 

8.  Hubbard  and  F.  Dexter ^  iox  the  defendant.  Eridenoe  is 
not  admissible  to  show  a  waiver  of  a  sealed  instrument  by  parol: 
3  Stark.  Ev.  1002;  Com.  Dig.  Pleader,  2  W.  85,  2  T.  11;  Id. 
Accord,  A.  2  (citing  6  Co.  44;  and  9  Id.  79),  B.  2;  1  PhU.  Er. 
(2  ed.)  444;  KeOeran  y.  Brawn,  4  Ifass.  448;  Braddick  y.  Thanqh 
Bon,  8  East,  844;  Eoe  t.  Harrison,  2  T.  B.  426;  Sellers  y.  Bick' 
ford,  8  Taunt.  81;  GordwerU  y.  Hunt,  Id.  596.  Changes  re- 
spectiDg  the  time  or  manner  in  which  a  contract  shall  be  per- 
formed are  allowable  in  cases  of  contracts  in  writing,  but  not 
contracts  under  seal:  8  Stark.  Ev.  1002,  and  notes;  Ledie  y.  De 
La  Torre,  cited  in  Whiie  y.  Parkin,  12  East,  583;  ThrftA  v. 
Bake,  1  Esp.  63;  CuffY.  P^nn,  1  Man.  &  Sel.  21;  LUiler  y.  Hoir 
land,  8  T.  B.  590;  Davey  y.  Predergrass,  2  Chit  836;  Thompson 
y.  Brown,  7  Taunt.  656.  The  parol  promise  was  nudvLmpactum. 
The  plaintiff  did  not,  in  consequence  of  the  promise,  undertake 
to  do  Anything  more  than  he  was  already  bound  to  perform: 
Chit.  Con.  12;  FUch  y.  SuUm,  6  East,  282;  WQlis  y.  PeMuun,  1 
Brod.  &  B.  615;  IMer  y.  WaJtson,  6  Cow.  196;  MbDonaU  y. 
NeOsm,  2  Id.  139  [14  Am.  Dec.  481]. 

Ward,  contra.  On  the  point  of  the  admissibility  of  the  evi* 
dence,  counsel  cited  Batdiffyr,  Pemberton,  1  Esp.  86;  IBlton  y. 
Edgworih,  6  Bro.  P.  C.  313;  Legal  r.  mOer,  2  Yes.  sen.  299; 
PUcaime  y.  Ogboume,  Id.  376;  2  Eq.  Cas.  Abr.  48;  Townshend 
y.  Stangroom,  6  Yes.  404;  Thresh  y.  Sake,  1  Esp.  63;  Dearborn 
y.  Cross,  7  Cow.  48:  Le  Fevre  y.  Le  Fenre,  4  Seig.  &  B.  241  [8 
Am.  Dec.  696];  Ballard  y.  Walker,  8  Johns.  Cas.  60;  8  Stark. 
Ey.  1048;  Bum  y.  Miller,  4  Taunt.  746.  And  to  show  that 
there  was  a  sufficient  consideration  to  support  the  promise, 
cited  Latiimore  y.  Harsen,  14  Johns.  830;  Doty  y.  Wilson,  Id. 
878;  Oatfield  y.  Waring,  Id.  188;  Hicks  y.  Burhans,  10  Id.  243. 

By  CouBT.    The  yerdict  of  the  jury  has  established  the  fact, 
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if  the  evidence  was  legally  Bafflcient,  that  the  defendant,  to- 
gether with  Payne,  made  the  promise  declared  on.  The  de- 
fense was  set  np  that  the  work  was  done  and  the  materials  were 
fomiahed  on  a  special  contract  under  seal,  made  by  the  de- 
fendant and  Payne  on  behalf  of  themselyes  and  other  sab- 
acribers  to  the  hotel;  and  such  a  contract  was  produced  in  evi- 
denoe.  The  main  question  is,  whether,  there  being  this  contract 
nnder  seal,  for  a  stipulated  sum,  an  action  lies  on  a  general 
assumpsit  for  the  amount  which  the  buildiug  actually  cost; 
which  is  more  than  the  sum  specified  in  the  contract.  It  is 
said  on  the  part  of  the  plaintiff  that,  haying  made  a  losing  bar- 
gain, and  being  unwilling  and  unable  to  go  on  with  the  work, 
Perkins  and  Payne  assured  him  that  he  should  not  suffer;  and 
that  the  work  was  carried  on  and  finished  upon  their  engage- 
ment and  promise  that  he  should  hare  a  reasonable  compensa- 
tion, without  regard  to  the  special  contract.  This  engagement 
is  to  be  considered  as  proved,  if  by  law  it  was  admissible  to 
show  a  waiver  of  a  special  contract. 

It  is  objected  that  as  the  evidence  was  parol  it  is  insufficient  in 
law  to  defeat  or  avoid  the  special  contract;  and  many  author- 
ities have  been  cited,  to  show  that  a  sealed  contract  can  not  be 
avoided  or  waived  but  by  an  instrumeut  of  a  like  nature;   or 
generally,  that  a  contract  under  seal  can  not  be  avoided  or 
altered,  or  explained  by  parol  evidence.    That  this  is  the  gen- 
eral doctrine  of  the  law  can  not  be  disputed.    It  seems  to  have 
emanated  from  the  common  maxim,  unumqwodque  diasolvUur  eo 
Ugamine  quo  ligatur.    But,  like  other  maxims,  this  has  received 
qualifications,  and,  indeed,  was  never  true  to  the  letter,  for  at 
all  times  a  bond,  covenant,  or  other  sealed  instrument  might  be 
defeated  by  parol  evidence  of  payment,  accord  and  satisfaction, 
etc.    It  is  a  general  principle,  that  where  there  is  an  agreement 
in  writing,  it  merges  all  previous  conversations  and  parol  agree- 
ments; but  there  are  many  cases  in  which  a  new  parol  contract 
has  been  admitted  to  be  proved.    And  though,  when  the  suit  is 
upon  the  written  contract  itself,  it  has  been  held  that  parol  evi- 
dence should  not  be  received,  yet  when  the  suit  has  been 
brought  on  the  ground  of  a  new  subsequent  agreement,  not  in 
wilting,  parol  evidence  has  been  admitted. 

In  BtUdiff^  V.  Pemberton,  1  Esp.  85,  Lord  Eenyon  decided 
that  to  an  action  of  covenant  on  a  charter-party,  for  the  demur- 
rage which  was  stipulated  in  it,  the  defendant  might  plead  that 
the  covenantee,  who  was  the  master  and  owner  of  the  ship, 
verbally  permitted  the  delay,  and  agreed  not  to  exact  any  de- 
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muirage,  bnt  waived  all  claim  to  it.  Ho  laid  down  a  similai 
rule  in  Thresh  t.  Bahe,  Id.  63;  where,  however,  the  contract 
does  not  appear  to  have  been  under  seal.  In  2  T.  B.  483,  there 
were  articles  of  partnership,  containing  a  covenant  to  account 
at  certain  times;  and  upon  balance  being  struck,  the  defendant 
promised  to  pay  the  amount  of  the  balance;  and  it  was  held 
that  assumpsit  would  lie  upon  this  promise.  The  case  of  LaUi- 
more  el  al.  v.  Harsen^  14  Johns.  330,  comes  nearer  the  case  at 
bar.  There  the  plaintiff  had  agreed  to  perform  certain  work 
for  a  stipulated  sum  of  money,  under  a  penalty.  After  they  had 
entered  upon  the  performance  of  it,  they  determined  to  leave 
off,  and  the  defendant,  by  parol,  released  them  from  their  cov- 
enant, and  promised  them,  if  they  would  complete  the  work, 
he  would  pay  them  by  the  day.  The  court  held  that  if  the 
plaintifGEi  chose  to  incur  the  penalty,  they  had  a  right  to  do  so, 
and  that  the  new  contract  was  binding  on  the  defendant. 

In  Dearborn  v.  Cross,  7  Cow.  48,  it  is  held  that  a  bond  or 
other  specialty  may  be  discharged  or  released  by  a  parol  agree- 
ment between  the  parties,  especially  where  the  parol  agreement 
is  executed;  and  the  case  of  LaUimore  v.  Earsen  is  there  cited 
and  relied  on.  There  are  other  decisions  of  like  nature  in  the 
same  court;  as  Fleming  v.  OiJberi,  8  Johns.  858 ;'  KeaUng  v.  Price, 
1  Johns.  Oas.  22  [1  Am.  Dec.  92];  Edrain  v.  Saunders,  1  Cow. 
250.'  In  Ballard  v.  Walker,  3  Johns.  Cas.  64,  it  was  held  that 
the  lapse  of  time  between  the  making  of  a  contract  and  the  at- 
tempt to  enforce  it,  was  a  waiver;  which  is  going  further  than 
is  necessary  in  the  case  before  us,  for  here  there  is  an  expraas 
waiver.  In  Le  Fenre  v.  Le  Fevre,  4  Serg.  &  B.  241  [8  Am.  Dec. 
696 J,  parol  evidence  was  admitted  to  prove  an  alteration  of  the 
course  of  an  aqueduct  established  by  deed.  In  regard  to  the 
objection  that  this  evidence  was  in  direct  contradiction  to  the 
deed,  Duncan,  J.,  remarks,  that  *^  the  evidence  was  not  offered 
for  that  purpose,  but  to  show  a  substitution  of  another  spot 
If  this  had  not  been  carried  into  effect,  the  evidence  would  not 
have  been  admissible;  but  where  the  situation  of  the  parties  is 
altered,  by  acting  upon  the  new  agreement,  the  evidence  ia 
proper;  for  a  party  may  be  admitted  to  prove  by  parol  evidence, 
that  after  signing  a  written  agreement,  the  parties  made  a  ver- 
bal agreement,  varying  the  former,  provided  their  variations 
have  been  acted  upon,  and  the  original  Agreement  can  no  longei 
be  enforced  without  fraud  on  one  party." 

L    .Planing  ▼.  <r<Ib€r(,  3  Johni.  638. 

a.  Efwlm  ▼.  iSfowulcn,  1  Cow.  350  [IS  Am.  Dm.  ISO]. 
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The  distinction  taken  in  the  argument,  between  contracts  in 
WTitinc^  merely,  and  contracts  under  seal,  appears  by  these 
authorities  not  to  be  important  as  it  respects  the  point  under 
eoBsideration,  and  justice  required  in  the  present  case,  that  the 
parol  evidence  should  be  received.  It  was  said  that  the  prom- 
ise of  Payne  can  not  affect  Perkins,  and  vice  versa.  But  as 
they  were  joint  actors,  and  as  when  one  acted  in  the  absence  of 
the  other,  it  was  always  with  a  joint  view  to  the  same  object, 
they  can  not  be  separated,  but  must  be  considered  as  joint 
pronuaors.  The  parol  promise,  it  is  contended,  was  without 
consideration.  This  depends  entirely  on  the  qaestion,  whether 
the  first  contract  was  waired.  The  plaintiff  having  refused  to 
perform  that  contract,  as  he  might  do,  subjecting  himself  to 
such  damages  as  the  other  parties  might  show  they  were  en* 
titled  to  recover,  he  afterward  went  on  upon  the  faith  of  the 
new  promise,  and  finished  the  work.  This  was  a  sufficient  con- 
sideration. If  Payne  and  Perkins  were  willing  to  accept  his 
relinquishment  of  the  old  contract  and  proceed  on  a  new  agree> 
meni,  the  law,  we  think,  would  not  prevent  it. 

Motion  for  new  trial  overruled. 

Followed  m  Van  Dmum  v.  Blum,  18  Pick.  281;  Feds  v.  AogiM,  18  Gmy, 
409;  HolrnM  ▼.  J}oame,  9  Onah.  189;  OoodrichT.  Lcmgley,  4  Oiay,  883. 

QfTABTOM  HsRUiT  OK  Spioiiio  Ck»iTBAfla&— See  note  to  Ha^fward  v. 
Leomard,  19  Am.  Deo.  272. 
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;9PnaBiao»M7.] 

What  ComasTOTHi  ▲  Dsjvxrt  of  a  Chattel.— Where  the  vmdor  and 
dee  of  a  hone  m  the  keeping  of  a  third  person  write  to  that  peiaon  on 
the  day  of  aale^  the  one  that  he  is  no  longer  responsible  for  the  keeping 
of  the  animal,  the  other  that  he  ia  anawerable  for  the  keeping  from  that 
date^  these  acts  oonstitnte  a  saffident  delivery  as  againat  a  sabaeqnent 
attanhing  ereditor  of  the  vendor. 

Am  OwwamsL  who  Attaohis  a  STRAiroxB's  pRoraBrr  in  the  hands  of  a  third 
penon,  oan  not  dednet  from  the  damagea  to  be  awarded  against  him 
the  amoont  of  any  debt  he  may  have  paid  to  such  third  person,  owing  to 
him  from  the  debtor  in  the  writ,  and  whioh  debt  waa  obumed  to  be  a  lien 
on  the  property. 

Tsovxa  to  recover  the  value  of  a  mare.  Plea,  the  general 
iasue  and  justification  that  the  mare  waa  seized  by  the  defend- 
ant, as  deputy  sheriff,  as  the  property  of  one  Goodrich.  The 
facts  are  stated  in  the  opinion.  Verdict  for  the  plaintiff. 
Motion  for  a  new  trial. 
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Morey,  for  the  defendant^  cited:  LanfearY,  Sumner^  171I&88. 
110  [9  Am.  Deo.  119];  Shumway  t.  Bi^fter,  7  Pick.  56  [19  Am. 
Dec.  840]. 

Peabody^  corUra,  cited:  Eatison  y.  Meyer,  6  East,  614;  Oreava 
▼.  Hephe^  2  Barn.  &  Aid.  181;  Long  on  Sales,  164,  ei  mq.;  Spear 
y.  Travers,  4  Oampb.  261;  Eing  y.  Heredith,  2  Id.  689;  l>uUon  y. 
SaUmonsan,  8  Bos.  &  P.  684;  Mmare  y.  SUme,  1  Taunt  458; 
Lucas  y.  Darrien,  7  Id.  279. 

By  Court,  Pabxsb,  C.  J.  The  only  question  is,  whether  the  sale 
by  Goodrich  to  the  plaintiff  was  oomplete  before  the  attachment 
by  the  defendant.  It  is  objected  that  there  was  no  deliyeiy, 
and  there  was  none  in  point  of  form;  but  if  the  contract  of  sale 
was  bona  fide  and  for  a  yaluable  consideration,  which  we  take 
to  haye  been  settled  by  the  jury,  then,  if  there  was  a  sjmboUcal 
delivery  or  if  the  plaintiff  came  to  the  possession  in  Tirtae  of 
the  contract,  the  property  passed,  not  only  between  vendor 
and  yendee,  but  against  eyerybody.  On  the  day  of  the  baigain, 
letters  were  written  by  the  plaintiff  and  by  Goodrich  to  Shep- 
hard,  in  whose  custody  the  mare  was  for  keeping.  The  letter 
from  Goodrich  informed  Shephard  that  he  had  sold  the  mare 
to  the  plaintiff,  who  would  be  accountable  for  the  keeping  after 
that  date,  and  the  letter  from  the  plaintiff  informed  him  that 
the  plaintiff  had  purchased  her  and  would  be  answerable  for 
the  keeping.  Shephard  testified  that  he  receiyed  these  letters 
four  days  before  the  mare  was  attached,  and  that  although  he  oon 
sidered  that  he  had  a  right  to  retain  the  mare  for  the  keeping 
that  was  due,  he  should  haye  deliyered  her  to  the  plaintiff  if  he 
had  called  or  sent  for  her.  From  this  the  jury  had  a  right  to 
infer  that  the  propoBty  was  changed,  and  that  Shephard  became 
the  keeper  for  the  plaintiff.  This  is  quite  equiyalent  to  a  foi^ 
mal  or  symbolical  deliyery,  and  therefore  was  an  execution  of 
the  contract  of  sale. 

The  instruction  of  the  judge,  as  reported,  that  the  letters,  if 
they  came  to  hand,  were  a  sufficient  deliyery,  if  it  was  not 
grounded  upon  the  testimony  of  Shephard  also,  might  be  qaea- 
tionable;  but  he  informs  us  that  it  had  reference  to  that  testi- 
mony, and  no  exception  has  been  made  to  it  as  standing  inde- 
pendent of  the  eyidence. 

In  regard  to  the  claim  of  a  reduction  of  damages,  on  aoooont 
of  the  price  of  keeping  paid  by  the  officer  to  remoye  the  lien, 
the  yerdict  is  right;  for  the  plaintiff  was  not  indebted  for  the 
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keeping  before  his  purchase.    The  officer  must  look  to  Oood- 
rieh  for  reimbursement. 

Judgment  according  to  yei'dict. 

Upoi.  whftt  ooostitatM  a  Tilid  oonstraetiTe  delirery,  this  deoigjon  is  oHed 
with  approval  in  Carter  ▼.  WUlard,  19  Pick.  8;  WhippU  t.  Thayer^  16  Id. 
28;  AppUUm  v.  Banerq/t,  10  Met.  237;  Hatdi  v.  BayUy,  12  Coah.  29;  BtH- 
lard  Y,  Waii^  16  Gray,  67;  Boardman  v.  Spooner^  13  Allen,  857;  IngaU»  t. 
fferriei,  108  Maaa  354;  Thomdihev.  Bath,  114  Id.  118;  Kaihnal  Bank  ^ 
Orten  Bajf  v.  Dearborn,  1 15  Id.  221.  For  similar  oaaea  to  Tuxworih  r.  Moore, 
•ea  Smith  v.  Surman,  9  Bam.  &  C.  570;  and  Carter  ▼.  TVtMtfaM^,  5  Barn.  & 
Aid.  855,  where  the  faota  in  the  one  caee  were  oonaidered  to  oonstitnte  a  aale 
of  a  hone  remaining  with  the  vendor,  and  in  the  other  that  they  did  not 

The  principal  case  is  farther  cited  in  Whitaker  v.  Sumner,  20  Pick.  405, 
to  sapport  the  proposition  that  when  personal  propei'ty  is  nnder  a  pledge  or 
lien,  whether  created  by  operation  of  law,  or  by  the  act  of  the  owner,  the 
gBDieral  property  remaina  in  the  owner,  and  he  may  transfer  it  by  a  proper 
eontraet,  upon  good  oooaideration,  sabjedt  only  to  the  lien.  Fettyplaee  v. 
Dutch^  13  Pick.  388,  and  Denny  v.  Willard,  11  Id.  519,  uphold  the  same 
principle. 

DmuvEKT  ov  Cbaitkls.— See  Shmnway  v.  Butter,  19  Am*  Deo.  MO^  and 
»;  and  Pkaoante  v.  PtndUton,  18  Id.  726,  and  noia 
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I99iOKSBiao,800.] 
<«Cudiblb''  MSAirs  ** COMFSTBNT "  in  the  Stat.  1783»  24»  relating  to  the 

attestation  of  wills  by  three  credible  witnessea 
At  ihb  Toes  or  ths  Attestation  the  witness  mast  be  competent. 
A  Wmms  is  not  Inoompstxxvt  to  attest  a  will,  beoaose  he  resides  in  a 

portion  of  a  town  to  which  the  testator  beqneathed  certain  property 

through  the  medium  of  trustees,  after  a  life  estate  in  the  testator's  wifa 
A  CowBTANCS  or  Pa&t  or  tbs  Bxqubathxd  Paoporrr  by  the  testator  in 

his  lif e-time,  operates  as  a  revocation  pro  tanto, 
Ths  CoKSTRocnoN  aitd  VAunnT  or  Clauses  in  a  Will  are  not  to  be 

examined  on  application  for  probate  of  the  instrument. 

Appsal  from  a  decree  of  the  probate  court  approving  and 
allowing  the  will  of  John  Hawes.  The  reasons  of  the  appeal 
were:  because  the  witnesses  to  the  will  were  incompetent,  be- 
ing residents  of  South  Boston  and  interested  in  the  devise; 
because  the  will  had  been  revoked  by  a  conveyance  of  a  part 
of  the  testator's  land  in  his  life-time;  because  the  will  created 
a  perpetuity;  because  there  were  no  competent  and  legal 
devisees;  because  it  was  vague  and  uncertain,  and  had  no 
meaning;  and  because  the  appointments  and  provisions  were 
80  vague,  and  the  contingencies  on  which  they  depended  so 
remote,  that  they  could  not  be  carried  into  effect.    The  sub- 

AM.  Dbo.  You  ZX— SI 
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Btance  of  the  objectionable  bequests  which  were  limited  to  tmkm 
effect  after  the  terinination  of  a  life  estate  in  the  testator^B  irife, 
appears  from  the  opinion. 

Fleicher  and  Lovering,  for  the  appellant. 

The  witnesses  to  a  will  must  be  competent  at  the  time  of  iho 
attestation:  ExMfaxi  v.  Doiosing,  2  Stra.  1253;  AmoryT.  FsOawa, 
6  Mass.  219;  Sears  v.  Dillingham^  12  Id.  358;  ComweU  t.  Aham, 

I  Day,  85,  note;  3  Stark.  Ev.  1690,  note  2;  Hatfield  t.  Tharp^  5 
Barn.  &  Aid.  589.  A  witness  who  takes  any  beneficial  intereet» 
however  small,  under  a  will,  is  incompetent:  Butler  v.  Warren, 

II  Johns.  57;  Rhodes  v.  Ainstoorih^  2  Stark.  215;  Rex  ▼.  Bucba- 
ridge^  4  Mod.  48;  Lvfkin  y.  Haskell,  3  Pick.  356;  Naaon  t. 
Thatcher,  7  Mass.  898;  Jacobson  t.  Fountain,  2  Johns.  170; 
Scott  y.  McLellan,  2  Qreenl.  205.  The  will  was  revoked  hj 
oonyeyaDces  by  the  testator  of  portions  of  the  realty  he  had 
bequeathed  in  his  will:  Osgood  v.  Breed,  12  Mass.  525;  BtUinf^ 
hurst  V.  Vickers,  Phillim.  187;  Tappenden  y.  Walsh,  Id.  354; 
Wood  y.  Wood,  Id.  857. 

Sullivan  and  Aybmn,  contra,  urged  that  the  beneficial  interest^ 
if  there  was  any,  was  contingent;  that  it  was  not  a  pecuniaiy 
interest;  that  if  the  appellees  had  a  beneficial  interest,  it  was 
rendered  void  by  the  statute  of  1783:  Shaffer  y.  Corbet,  3  Har. 
&  McHen.  513;  Jackson  y.  Durland,  2  Johns.  Cas.  314;  t/ads 
son  y .  Denniston,  4  Johns.  811.  That  such  a  contingent  interest 
was  not  sufficient  to  disqualify  the  witnesses:  Baptist  Assn,  y. 
Hart^s  Executors,  4  Wheat  1;  Nason  y.  Thatcher,  7  Mass.  898; 
WeUs  y.  Lane,  8  Johns.  462;  ComweU  y.  Isham,  1  Day,  35  [2 
Am.  Dec.  50];  Barkery.  Wood,  9  Mass.  420;  and  that  the  at  ten* 
tion  of  the  court  of  probate  should  be  confined  to  the  questions 
whether  the  testator  was  of  capacity  to  make  the  will,  whether 
the  will  was  duly  executed,  and  whether  it  has  been  totally  re- 
yoked  by  an  instrument  of  revocation  pursuant  to  the  statute 
of  1783:  2  Swinb.  (by  Powell)  807,  pt.  6,  sec.  14;  Tappendeti 
V.  Walsh,  1  Phillim.  853;  Smith  v.  Cunningham,  1  Addams,  448; 
Archer  v.  Mosse,  2  Yern.  8;  Nelson  v.  Oldfield,  Id.  76;  SheffiOd 
V.  D,  of  Buckinghamshire,  1  Atk.  630;  Ihylor  v.  Dipiock,  2 
Phillim.  268;  Parsons  v.  Freeman,  3  Atk.  748;  Coales  v.  Hugfies, 
3  Binn.  498;  Wogan  v.  SmaU,  11  Serg.  &  B.  141. 

By  Court,  Wilde,  J.  This  case  comes  before  us  on  an  appeal 
from  a  decree  of  the  judge  of  probate,  and  the  general  question 
to  be  decided  is,  whether  the  will  of  John  Hawes  has  been  duly 
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proved,  or  whether  it  ought  to  be  disallowed  for  the  reastma 
xLTgeAhj  the  counsel  for  the  appellant. 

The  first  and  principal  objection  is,  that  the  will  was  not  at- 
tested by  three  credible  witnesses,  as  required  by  the  statute. 
The  atteeting  witnesses  were  inhabitants  of  South  Boston  at 
tbe   time  of  attestation,  and  it  is  contended  that  they  were 
interested  in  the  disposition  made  of  the  testator's  estate  by 
tbe  will  in  question,  and  so  were  not  credible,  within  the  true 
meaning  of  the  statute.     By  the  provisions  of  the  will,  a  large 
real  and  personal  estate  is  given  to  trustees  for  the  use  and 
benefit  of  the  inhabitants  of  South  Boston;  one  moiety  of  the 
income  and  proceeds  of  which  is  to  be  applied  to  the  support 
and  maintenance  of  the  gospel  ministry  of  the  congregational 
denomination  in  South  Boston;  and  the  other  moiety  to  be  ap- 
propriated to  the  purpose  of  establishing  a  public  school  in  thi 
same  place.    That  a  witness  not  competent,  by  reason  of  in- 
tereet  or  otherwise,  is  not  credible  within  the  true  meaning  of 
the  statute,  can  not  now  be  controverted;  but  at  what  time  the 
witnesses  to  a  will  are  to  be  competent,  is  a  question  which  has 
been  much  litigated,  and  has  given  rise  to  conflicting  opinions. 
In  the  case  of  Windham  v.  Chelwynd,  1  Burr.  414,  Lord  Mans- 
field maintains,  that  if  the  witnesses  are  competent  at  the  time 
of  the  probate  of  the  will,  it  is  sufficient.     While  Lord  Camden 
held,  in  the  case  of  ffindson  v.  Kersey,  4  Burn's  Ec.  Law,  88, 
that  the  witness  must  be  competent  at  the  time  of  the  attesta- 
tion, because  the  statute  directs  the  mode  of  executing  and  at- 
testing a  will,  and  not  the  method  of  proving  those  facts  in  a 
court  of  justice;  and  therefore  that  the  quality  of  credibility  is 
necessarily  requisite  in  the  witnesses  at  tbe  time  of  attestation. 
Both  opinions  are  respectively  supported  by  other  decisions, 
and  it  may  be  difficult  perhaps  to  determine  on  which  side  the 
weight  of  authority  preponderates.     But  it  appears  to  me  that 
the  opinion  of  Lord  Oamden  is  sustained  by  the  more  con- 
vincing and  consistent  reasoning,  and  is  more  conformable  to 
the  language  and  apparent  intention  of  the  statute.    The  ob- 
ject of  the  statute  Was  to  prevent  frauds  as  well  as  perjuries. 
Wills  are  frequently  made  by  a  testator  in  extremis^  or  when  he 
is  greatly  debilitated  by  age  or  infirmity,  when  frauds  may  be 
practiced  upon  him  with  facility  by  the  crafty  and  designing; 
and  it  was  the  intention  of  the  statute  to  guard  against  such 
practices,  and  to  protect  the  testator  by  surrounding  him  with 
disinterested  witnesses  at  the  critical  and  important  moment 
then  he  was  about  to  execute  his  will.     Thej  are  to  be  disiu* 


184  Hawes  v.  Hxjxphbet.  [Mass. 

iereBted  and  credible  also,  at  the  time  of  atteetation.  because  in 
some  sense  they  are  made  the  judges  of  the  testator's  sanity. 
It  is  their  dnt  j  to  inqnire  into  this  matter,  and  if  they  think  the 
testator  not  capable,  they  should  remonstrate  and  refuse  their 
attestation. 

There  is  another  important  reason  for  referring  the  credibili^ 
of  the  witnesses  to  the  time  of  attestation  rather  than  to  the 
time  of  the  probate  of  the  will;  for  if  the  statute  is  to  be  un- 
derstood as  referring  to  the  latter  period,  it  would  follow  thmt  a 
will  attested  by  unexceptionable  witnesses,  could  not  be  provedt 
if  the  witnesses,  after  the  attestation  and  before  the  probate, 
should  become  insane,  infamous,  or  otherwise  disqualified; 
which  would  be  opposed  to  the  current  of  the  authorities;  for 
I  take  it  to  be  well  settled,  that  in  such  cases  the  handwriting 
of  the  witnesses  may  be  proved,  and  the  will  be  thereupon  al- 
lowed. Besides,  it  is  unreasonable  4o  suppose  that  it  was  the 
intention  of  the  statute  to  establish  a  mode  for  the  execution 
and  attestation  of  wills,  which  might  be  thus  rendered  ineffect- 
ual by  subsequent  events  over  which  the  testator  oould  have 
no  control.  It  is,  however,  unnecessary  to  discuss  this  question 
more  fully,  for  if  any  beneficial  interest  passed  to  the  witnesaes 
by  virtue  of  the  will,  it  was  not  of  a  nature  to  be  extinguished 
by  their  release;  so  that  if  they  were  incompetent  at  the  time 
of  the  attestation,  they  are  equally  so  at  the  present  time. 

The  question  then  is,  whether  the  witnesses  were  competent 
at  the  time  of  attestation.  An  interest  to  disqualify  a  witness 
must  be  a  present  vested  interest,  and  not  uncertain  and  con- 
tingent. And  where  the  interest  is  of  a  doubtful  nature,  the 
objection  goes  to  the  credit,  and  not  to  the  competency  of  the 
witness.  This  is  the  rule  as  laid  down  by  Starkie,  and  it  is 
supported  by  the  cases  to  which  he  refers:  4  Stark.  Ev.  745.  The 
interest  must  be  pecuniary,  or  such  as  directly  or  indirectly 
affects  property,  and  such  an  interest,  however  minute,  will 
disqualify  a  witness;  while  other  interests  or  influences,  although 
they  be  of  a  nature  to  cause  a  more  powerful  bias,  will  ODly 
affest  his  credibility.  Such  is  the  inflaence  arising  from  the 
relation  of  parent  and  child,  and  that  of  other  near  conneetioiis. 
The  heir  apparent  to  an  estate  is  competent  to  testify  in  support 
of  the  claim  of  his  ancestor,  however  certain  and  immediate 
the  witness'  expectation  may  be  of  inheriting  the  estate.  la 
this,  and  in  many  other  like  cases,  where  the  bias  may  be  stiong, 
the  witness  is  nevertheless  admissible,  and  the  objection  only 
goes  to  his  credit. 
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The  qaestion,  ihereAjre,  is,  whether  the  attesting  witnesses, 
at  the  time  of  attestation,  had  any  certain  interest  under  the 
proTisions  of  this  will;  and  we  think  they  had  not.  Whatever 
interest  they  had,  was  contingent.  It  is  tme  that  all  legacies 
and  testamentary  dispositions  are  in  some  respects  contingent; 
bat  here  the  contingency  was  remote,  and  was  not  deter- 
minable by  the  death  of  the  testator,  a  life  estate  being  given 
to  the  testator's  wife  and  the  estate  to  the  trustees,  was  not 
to  Test  in  possession  in  them  until  her  decease.  The  in« 
terest  of  the  witnesses  was  also  contingent  in  another  respect. 
The  wiU  provides  for  the  support  and  maintenance  of  the  gos- 
pel ministry  in  the  first  congregational  church  and  society  which 
might  be  incorporated  and  regularly  organuBed  in  South  Boston. 
At  the  time  of  the  attestation,  no  such  church  or  society  had 
been  incorporated  or  organized;  it  was  uncertain  whether  it 
erer  would  be;  and  still  more  uncertain  whether  the  witnesses 
would  become  members,  should  such  a  church  and  society  be 
organized. 

In  the  second  place,  we  hold,  that  if  the  interest  of  the  wit- 
neesea  was  not  contingent,  still  it  was  not  of  a  nature  to  affect 
their  competency.  The  privilege  of  attending  public  worship, 
and  the  advantages  of  education,  although  of  the  highest  im- 
portance, do  not  constitute  such  an  interest  as  will  disqualify 
a  witness;  not  even  when  the  establishment  of  institutions  for 
these  purposes  may  raise  the  value  of  the  witness'  property. 
Such  a  consequential  benefit  will  only  affect  the  credibility  of 
a  witness.  So  as  to  private  establishments,  such  as  factories 
and  the  like,  which  may  increase  the  trade  and  wealth  of  a 
town,  or  the  demand  for  labor;  these  must  necessarily  be  more 
or  less  beneficial  to  the  inhabitants  of  the  place  in  which  they 
are  situated;  yet  it  can  not  be  doubted  that  such  inhabitants 
would  be  competent  witnesses  in  a  case,  upon  the  determination 
of  which  the  erection  or  continuance  of  such  an  establishment 
might  depend.  Such  consequential  advantages  derived  from 
public  or  private  establishments,  or  the  general  improvement 
of  the  country,  are  not  regarded  as  interests  affecting  the  com- 
petency of  witnesses.  And  this  case  does  not  come  within  the 
class  of  cases  in  which  witnesses  have  been  excluded,  because 
the  event  of  the  cause  might  relieve  them  from  a  tax  or  burden 
on  their  estates.  In  the  city  of  Boston,  no  general  tax  is  assessed 
for  the  maintenance  of  the  ministry.  But  each  church  and  so- 
ciety raises  the  necessary  funds  for  this  purpose  by  a  tax  on  the 
members  of  the  socieiy  or  on  the  pews,  and  no  one  is  compellable 
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to  join  any  religious  society;  so  that  the  payment  of  taxes  for 
the  support  of  public  worship  is  altogether  voluntary.  Public 
schools,  however,  are  supported  by  a  general  tax  on  the  inhab- 
itants. But  we  do  not  know,  nor  can  it  be  ascertained,  that  the 
donation  in  question  will  have  the  effect  of  reducing  the  school 
tax.  The  number  of  schools  may  be  increased,  and  the  means 
of  education  enlarged,  but  this  does  not  affect  the  oompetency 
of  the  witnesses. 

In  the  case  of  Bxndson  v.  Keney^  before  dted,  the  teetatur 
had  devised  certain  lands  to  trustees,  to  be  applied  to  the  use 
of  the  poor,  who  by  reason  of  infancy,  impotence,  or  old  age, 
were  unable  to  work,  and  to  place  out  as  apprentices  the  chil- 
dren of  such  poor.  The  witnesses  who  attested  the  will  were 
seised  of  lands  in  fee  within  the  parish  at  the  time  of  attesta- 
tion. It  was  decided  by  a  majority  of  the  court,  that  the  wit- 
nesses were  credible  and  the  will  duly  attested.  Lord  Camden 
dissented  on  this  point,  as  well  as  on  that  already  noticed,  on 
the  ground  that  the  benefaction  would  of  necessity  diminish  the 
parish  taxes  for  the  relief  of  the  poor. 

By  the  43  Eliz.  c.  2,  the  parish  are  only  taxable  for  the 
necessary  relief  of  the  poor.  If  the  tax,  therefore,  should  con- 
tinue the  same,  it  would  exceed  that  sum,  when  added  to  the 
charity,  which  would  be  necessary  for  their  relief;  which  would 
be  illegal.  This  was  the  ground  of  Lord  Camden's  very  able 
opinion  in  that  case.  But  it  fails  in  the  present  case,  which 
more  resembles  the  case  of  ComwdL  v.  laham,  1  Day,  35  [2  Am. 
Dec.  50].  That,  however,  was  a  stronger  case  of  interest  than 
the  present,  as  the  donation  there  was  directly  to  the  inhabit- 
ants of  the  society  of  which  the  witnesses  were  members,  and 
was  to  be  managed  according  to  the  direction  of  the  inhabit- 
ants. In  the  present  case  the  donation  was  to  trustees,  to  be 
appropriated  and  managed  by  them  under  the  directions  of  the 
will.  I  do  not,  however,  consider  this  difference  as  very 
material.  In  that  case,  as  in  this,  the  donation  was  for  the  pur^ 
pose  of  maintaining  a  public  school;  and  the  witnesses  were 
inhabitants  of  the  parish,  and  resided  near  the  place  where  the 
school  was  to  be  kept,  possessed  large  estates,  and  had  minor 
children  to  educate.  That  case  was  fully  argued  by  able  coun- 
sel, and  the  court  decided  that  the  witnesses  were  credible,  and 
the  will  duly  attested.  It  was  said  in  that  case  "  that  all  the 
cases  there  cited,  in  which  the  witnesses  were  deemed  incom- 
petent on  the  ground  of  interest,"  were  discharged  from  the 
payment  of  rates  or  taxes,  or  relieved  from  other  burdens.  And 
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iiiis,  I  apprehend,  is  the  seiUed  distinction  upon  which  all  the 
cases  on  this  point  will  be  found  to  depend.    No  expected  par- 
ticipatdon  of  the  benefits  of  a  public  benefaction  not  affecting 
property,  has  ever  been  held  a  valid  objection  against  the  com- 
petency of  a  witness.    It  is  clear,  therefore,  that  unless  the 
witnesses  are  to  be  relieved  from  their  taxes  by  this  donation, 
they  are  competent.    It  is  possible,  though  not  probable,  that 
tboj  may  be  thus  relieved,  but  neither  possibilities  nor  even 
probabilities  are  sufficient  to  disqualify  a  witness.    As  to  min- 
isterial taxes,  they  are  paid  voluntarily,  or  rather  the  liability 
to  pay  them  is  voluntarily  assumed,  and  may  at  will  be  ter- 
minated.   And  as  to  school  taxes,  it  does  not  appear,  nor  is  it 
probable,  that  they  have  been  or  ever  will  be  diminished  by 
this  donation.    By  improving  the  means  of  education,  the  wit- 
nesses' children  and  their  posterity  may  be  benefited;  but  this 
confers  no  interest  on  the  witnesses.    If  the  whole  estate  had 
been  given  absolutely  to  their  children,  still  the  witnesses  would 
be  competent. 

For  these  reasons  we  are  of  opinion  that  the  will  was  duly 
attested.  The  witnesses  are  competent,  and  therefore  credi- 
ble within  the  meaning  of  the  statute;  for  I  think  it  is  clear  that 
the  word  ''credible"  is  used  in  the  statute  in  the  abstract 
sense,  as  denoting  persons  capable  of  obtaining  credit.  Now 
every  person  who  is  allowed  to  give  testimony  in  a  court  of 
justice  may  be  believed;  otherwise  it  would  be  absurd  to  allow 
him  to  testify.  His  testimony  may  or  may  not  be  believed; 
bat  this  can  not  be  ascertained  at  the  time  of  the  attestation. 
It  follows,  therefore,  that  all  competent  witnesses  are  credible, 
within  the  true  intent  of  the  statute. 

The  other  objections  to  the^  probate  of  the  will  clearly  can 
not  be  sustained.  It  has  been  argued  that  there  had  been  an 
implied  revocation  of  the  will,  the  testator,  in  his  life-time,  and 
subsequently  to  the  making  of  his  will,  having  conveyed  by 
deed  a  part  of  the  estates  devised.  To  the  extent  of  these  con- 
veyances there  is  a  revocation  pro  tanto,  but  no  more.  In  order 
to  defeat  altogether  a  testamentary  disposition,  there  must  be  a 
subsequent  conveyance  of  the  whole  estate.  If  the  conveyance 
be  of  a  part  only,  it  will  only  amount  to  a  revocation  pro  tanio : 
Toller,  19.  If  A.,  therefore,  devise  all  his  real  estate  to  B., 
and  afterwards,  on  B.'s  marriage,  settle  upon  her  a  part  of  such 
estate,  in  respect  to  the  remaining  part  of  it  the  will  shall 
operate:  Clarke  v.  Berkeley ^  2  Yem.  720.  So  if  A.  devise  land 
to  B.  in  fee,  and  afterwards  grant  a  lease  to  C.  for  a  term 
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of  yean  to  commence  after  A. 'a  death,  or  mortgagee  the  land 
in  fee,  the  deriae,  aabject  to  the  leaae  or  mortgage,  ahall  con- 
tinne  good:  Cotoe  ▼.  Bullock,  Cro.  Jaa  49;  1  BoU.  Abr.  616; 
EarknttB  t.  Bayky,  Free.  Ch.  615;  Tudoer  r.  Thurston,  17  Yea. 
134. 

In  the  preaent  caae,  there  ia  not  a  aingle  eironmstanoe  from 
"which  it  can  be  reaaonablj  inf ened  that  the  teatator  had  any 
intention  to  revoke  hia  will  in  Mo;  but  quite  the  contzmzj. 
Oenerallj  the  legaciea  were  paid  and  the  oonTejancea  made  ac- 
cording to  the  proviaiona  of  the  will;  and  in  aome  caaea  zeleaaea 
were  taken  from  the  granteea  of  their  right  and  title  under  the 
will;  which  ahowa  condnaivelj  that  the  teatator  intended  the 
will  ahould  stand  good,  aabject  to  the  alteration.  Then  it  ia 
contended  that  the  deviae  to  the  tmateea  ia  void  on  vaiioaa 
gronnda.  Bnt  thia  queation  ia  not  examinable  bj  na  aitting  in 
the  anpreme  coort  of  probate.  The  conatmction  of  the  will, 
and  the  validity  and  eiDfect  of  ita  varioaa  proviaiona,  are  to  be 
determined  by  a  coart  of  common  law  joriadiction.  The  pro- 
bate of  a  will  doea  not  affect  the  validity  or  invalidity  of  any 
particular  danae  in  the  will.  Thia  ia  not  the  caae,  therefore,  in 
which  a  limited  probate  ib  neceaaaiy,  the  proof  being  aofficient 
to  eatabliah  the  will,  aa  it  reapeota  the  real  aa  well  as  the  per 
aonal  eatate. 

Decree  of  the  judge  of  probate  affirmed. 


Oitad  aa  ibowiiig  that  "oredible  "  meaiia  ''competHit "  in  the  atatate  r^ 
lating  to  atteating  witnoMf  to  a  will,  in  Baeom  v.  Baoom,  17  Kdk.  13$; 
Sparhawk  y.  Sparhavi^  10  Allen,  156;  that  is,  oompetant  at  the  time  of 
attestation  to  testify  conoenung  the  mbjeot-matter,  acoonling  to  the  mlee  tA 
law:  i9afiiiNiii  T.  iStUttwrn,  106  MasB.  475l  Cited  aLM  on  the  following  prop- 
oatioo%  that  a  aiJe  of  leal  estate  by  a  testator,  after  making  his  will, 
operates  aa  revocation  to  the  extent  of  the  estate  sold  only,  in  WtsbtUr  ▼. 
fTe&ater,  106 Mass.  642;  Warner  v.  B0aeA,4Gray,  163;  and npoa revoostioa 
of  a  will  generally,  in  Sfurtesosi^  r.  Bcwker,  11  Met.  2ft2;  that  it  is  nogramd 
for  rafosing  probate  of  a  will  that  *'the  said  paper  in  many  parts  thereof  if 
manifestly  unintelligible,  and  no  intention  or  will  csn  be  eoilected  by  say 
mles  of  law  from  the  words  of  it,**  in  SaitaiuiaU  t.  Samden,  11  Allao,  459; 
and  that  the  oonstmotion  of  a  will  is  not  to  beoonsidered  on  liie 
of  the  instmment  for  probate^  in  OdeU  t.  OdtU.  10  Allen,  11. 

BavocATioK  or  Wma  bt  Mabuaos  ahd  bt  BaxH  or  XaauB.— See  note  to 
OraveM  t.  Sheldon,  15  Am.  Deo.  650. 

BavocAXiov  or  Willbl— This  snbjeot  ii  considered  at  length  in  the  notets 
Oaku  T.  Oain$,  12  Id.  877;  see  also  note  to  Dan  r.  Jlroioa,  16  Id.  400. 

Anncmov  or  LaoACiaa.~-See  note  to  WaUon  t.  Walton,  11  Id.  47a 
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Meldbum  V.  Snow. 

[9PlCSBnM.4Al.] 

CcsiaM  AMOKO  Bbmwum  and  Rbtailbbs  of  Bkkb  oooflidered  with  referenoo 
to  the  rights  of  the  brewer  and  the  attaching  orediton  of  the  retailer* 
and  the  beer  held  not  to  be  attachable  as  the  property  of  the  retailer. 

BiPLKTni  Lies  aoaiicst  ths  Attachiko  OvncBB  on  behidf  of  the  brewer  to 
whom  the  retailer  had  assigned  all  his  special  property  in  the  beer. 

BsPLXYiH  brought  bj  the  plointiffB,  brewers  in  the  city  of 
Boston^  to  recoyer  of  the  defendant,  a  deputy  sheriff,  eighteen 
beer  barrels,  with  their  contents.    The  defendant  pleaded  that 
the  beer  was  the  property  of  one  Klein,  and  that  it  had  been 
attached  by  the  defendant  as  such,  at  the  suit  of  Klein's  cred- 
itors.    Plaintiffs  replied  property  in  themselves,  and  joinder. 
It  was  proved  at  the  trial  that  the  beer  was  sent  to  Klein  in  the 
spring,  he  being  a  retailer  of  beer,  doing  business  in  the  cellar 
where  the  beer  was  attached.    The  plaintiffs  also  proved  that, 
according  to  the  universal  usage  of  trade  here,  and  in  other 
places  in  the  countiy,  the  following  are  the  terms  upon  which 
retailers  are  supplied  by  the  brewers:    In  the  spring,  the  brewer 
sends  the  retailer  such  quantity  as  the  retailer  expects  to  vend, 
and  at  a  stipulated  price,  and  in  barrels  belonging  to  the  brewer, 
which  are  returned  to  him  when  emptied.    The  retailer  pays  for 
all  that  lie  vends  in  the  course  of  the  season,  at  the  price  ut 
which  it  was  originally  furnished.    If  the  beer  becomes  sour  or 
stale,  or  is  lost  by  the  bursting  of  the  casks,  or  by  fire  or  other 
casualty,  the  loss  falls  on  the  brewer.    If  any  beer  remains  un- 
sold at  the  end  of  the  season,  the  retailer  has  a  right  to  return 
it  to  the  brewer,  but  the  brewer  has  no  right  to  take  it  without 
his  consent.    Payment  is  never  made  by  the  retailer  in  advance, 
but  usually  in  annual  or  semi-annual  settlements,  when  what 
has  been  sold  is  paid  for;  the  residue  is  returned,  or  remains  a 
subject  for  future  adjustment.    The  profits  of  retailing  belong 
exclusively  to  the  retailer,  and  all  losses  by  bad  debts  fall  upon 
him.    The  brewer's  price  of  beer  never  varies.    Beer  can  not 
be  drawn  off  or  removed  in  warm  weather  without  injury  and 
great  danger  of  destroying  it.  A  brewer  who  had  been  engaged  in 
the  business  for  twenty-two  years,  testified  that  he  never  consid- 
ered the  sale  absolute  until  the  barrel  was  emptied.    The  plaint- 
also  produced  in  evidence  an  assignment  to  them  of  all  of 
I's  interest  in  the  beer  attached.     Demand  and  refusal  of 
the  defendant  to  deliver  up  the  beer  to  the  plaintiffs  were  proved. 
The  judge  instructed  the  jury  that  the  attachment  was  binding, 
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and  that  the  defendant  should  recoyer.     Verdict  for  the  de- 
fendant.   Motion  for  a  new  trial. 

C.  O.  Loring  and  E.  O.  Loving^  in  support  of  the  motion,  in- 
sisted that  the  property  in  the  beer  always  remained  in  the 
plaintiff.  The  Packet  de  Bilboa,  2  Bob.  Adm.  133;  the  Venus, 
8  Cranch,  253;  Delauney  v.  Barker,  2  Stark.  539;  Bat^  t. 
OouMsmith,  Peake»  5C;  Hall  v.  Daggett,  6  Cowen,  653;  Long  oo 
Sales,  109;  TroU  v.  Wood,  1  Oallison,  443;  Iboke  y.  HoUinQ' 
w&rQi,  5  T.  B.  215;  Harrison  y.  AUen,  1  Carr.  Sl  Payne,  23G; 
Liveaay  y.  Hood,  2  Campb.  83;  and  that  iu  regard  to  third  per- 
sons, the  custom  gives  notice  that  the  property  is  not  in  the 
retaUer:  Ayer  v.  BarOeU,  6  Pick.  71;  Barrett  v.  PrUchard,  2  Id. 
512  [18  Am.  Dec.  449];  Patten  v.  Clark,  5  Id.  5  [16  Am.  Sec. 
865]. 

8,  D,  Ward,  contra.  According  to  the  custom,  the  beer  ii 
the  retailer's  until  he  elects  to  return  it  The  agreement  of  the 
brewer  to  be  answerable  for  casualties,  does  not  prevent  a  change 
of  property:  JfarsTi  y.  Wickham,  14  Johns.  167;  Atkin  v.  Bar- 
wick,  1  Stra.  165.  If  Klein  was  bailee  merely ,  and  was  entitled 
to  retain  the  beer  until  the  end  of  the  season,  the  plaintiff  had 
not  an  immediate  right  to  it,  so  as  to  maintain  the  action:  Qor* 
don  y.  Harper,  7  T.  B.  9;  Oatee  y.  Gaies,  15  Mass.  310;  Badger 
y.  Phinney,  Id.  359  [8  Am.  Dec.  105];  Wheeler  y.  Train,  8PicL 
255;  Story  PI.  444,  note. 

By  CocBT.  The  principal  question  in  the  case  regards  the 
ownership  of  the  beer.  Evidence  was  given  at  the  trial  of  a  cus- 
tom among  brewers  to  supply  retailers  with  beer  in  the  manner 
stated  in  the  report  of  the  judge.  It  is  aigued  that  this  mode 
of  dealing  is  necessary,  and  it  should  seem  to  be  so;  for  in  gen- 
eral the  retailer  would  not  be  able  to  purchase  a  large  quantity 
of  beer  at  once,  and  it  appears  that  beer  must  be  supplied  to 
him  in  cold  weather,  as  it  can  not  be  removed  in  warm  weather 
without  injury.  The  question  is,  whether  the  beer  is  liable  to 
attachment  as  the  property  of  the  retailer.  The  contract  ii 
very  similar  to  that  of  sale  or  return  in  England;  and  in  the 
case  of  some  kinds  of  manufactures  such  a  contract  is  required, 
owing  to  particular  circumstances  which  take  them  out  of  the 
rules  of  ordinary  soles.  It  is  on  this  ground  that  contrarts  of 
Bale  or  return  are  held  yalid;  and  it  is  uniformly  considered 
that  in  such  contracts  the  property  continues  in  the  original 
owner;  except  in  cases  under  the  statute  of  James,  of  bank 
ruptcy,  which  is  not  in  force  in  this  commonwealth. 
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It  is  objected  that  in  the  contract  of  sale  or  return,  the  article 
18  to  be  returned,  unless  sold,  but  that  by  the  custom  under 
eonsideration,  it  may  or  may  not  be  returned,  at  the  election  of 
the  retailer.  We  are  not  clear  that  there  is  any  such  distinc- 
tion; nor  is  there  good  reason  for  it.  It  is  consistent  with  the 
Bnglish  law,  that  the  beer  shall  remain  the  property  of  the 
brewer  until  the  election  of  the  retailer  shall  be  made.  We 
place  this  contract  on  the  same  ground  as  that  of  sale  or  return 
in  England,  and  we  are  glad  to  find  authorities  which  sustain 
us;  but  without  authorities  we  should  deem  it  proper  to  uphold 
such  a  contract.  Retailers  who  take  beer  to  sell  are  often  per- 
sons of  Tery  small  property,  and  the  custom  appears  to  be  so 
general  and  ^ell  known,  that  the  retailer  would  not  be  sup- 
posed to  be  the  owner  of  the  beer;  no  injury,  therefore,  can 
arise  to  creditors  of  the  retailer.  And  it  being  beneficial  to  the 
community  to  introduce  the  use  of  beer,  public  policy  would 
favor  us  in  favoring  the  custom. 

It  is  asked.  How  shall  the  beer  be  attached;  whether  as  the 
property  of  the  brewer,  or  of  the  retailer  ?  It  is  not  necessary 
for  U8  to  answer  this  question.  There  are  many  cases  where 
chattels  can  not  be  attached  as  the  property  either  of  the  gen- 
eral or  of  the  special  owner.  An  objection  is  raised  in  regard 
to  the  possession  of  the  plaintiffs  in  replevin,  and  the  posses- 
sion and  the  right  of  possession  being  here  in  the  retailer.  It 
is  sufilcient  to  remark,  that  when  the  sale  of  the  beer  is  stopped 
by  the  acts  of  the  retailer,  bis  right  to  retain  ceases;  and  further, 
in  the  case  before  us,  the  general  property  being  in  the  brewer, 
and  the  retailer  having  assigned  all  his  right  in  the  beer  to  him, 
the  action  may  well  lie. 

New  trial  granted. 


GOMMONWEAI/TH   V.  EnAPP. 

[9  PiozxBnro*  498.] 
Tin  SUFSXHB  COUBT  WILL  NOT  ASSION  AS  PEISOKBR'S  COUITBKL  OOe  who  It 

onlj  an  sttomey  of  the  court  of  common  pleas. 
A  Lor  ov  Tm  Writesses  bxfors  thb  Grand  Jury,  examined  in  a  capital 

caae,  will  be  directed  to  be  famished  to  the  prisoner's  counseL 
A  Pkbkmftobt  Challknoe  will  bb  Allowed,  although  upon  his  voir  dire 

the  juror  gives  such  answers  that  he  could  not  be  challenged  for  cause. 
A  Geailbnoe  IDE  Cause  was  Allowed  where  a  juror  on  his  voir  dire  says 

that  he  had  no  definite  opinion,  but,  from  his  reading  of  the  newspaper, 

that  his  prejudices  were  against  the  prisoner. 
Kr  WAS  Cohsidbbed  a  Good  Ground  or  Challbnob  vor  Cause  that  a  juror 

should  say  on  his  voir  dire  that  he  did  not  know  how  much  he  might  be 

influenced  by  his  preconceiyed  opinion. 
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A  JusoR  WILL  BB  Hbsworv  TV  Chzet,  where  he  itates  thttt  he  wm  under  the 

impreasion  that  he  had  been  sworn  only  on  the  voir  dire. 
All  WmTBSSBS  mat  bb  Excluded  from  the  conrt-roomt  on  motion,  in  capi- 
tal caaoe,  ezoept  the  one  under  examination. 
COB7B88IOK8  Madb  vndbb  Hofb  07  Pabdov  extended  are  not  admiiihle 

and  all  oonfeeeions  made  at  the  same  intordew  where  suoh  hope  ii  held 

out  will  be  presumed  to  have  been  made  under  the  same  influenca 
Idxsl — But  if  the  prisoner  was  not  influenced,  hisoonfessions  are  adnussiU«. 
That  a  Fact  was  ABCKBTAnfXD  thbovoh  trb  Gonibsbioii  of  the  prisoner 

may  be  shown  by  the  government. 
To  Impeach  a  WmoESS*  GssDiBiLnT,  it  is  oompetent  to  produce  the  rooord 

of  his  ounviotion  in  another  state  for  shop-breakingi  with  intent  to  steaL 
On  MonoN  for  CoNmruAKCE  ov  a  Cafzxal  Causb»  the  prisoner's  affidavit 

of  the  absenoe  of  a  material  witness  will  be  received  in  support  of  the 

motion. 
A  VoEW  or  THX  Placb  where  a  murder  was  committed  will  be  permitted  on 

the  request  of  the  jury,  aoquiesoed  in  fay  the  counsel  on  both  sides  and 

by  the  prisoner. 
To  BB  Prkbnt  AiDnro  and  Abbttzbo  a  Mubdbb,  the  abettor  must  be  in 

suoh  a  situation  that  he  mig^t  render  some  aid  to  the  perpetrator  of  the 

crime. 
Thx  Fact  that  thxbb  was  Conbpiraot  to  murder  does  not  of  itself  affcid  a 

legal  presumption  that  the  conspirator  aided  in  the  actual  perpetratioB 

of  the  crime. 
Idxm. — ^If  a  conspirator  be  in  a  situation  to  assist  the  perpetrator  at  the  tuna 

the  crime  was  committed,  the  burden  is  on  the  oonspixator  to  refant  tlie 

presumption  that  he  was  there  to  carry  into  eflfoct  the  concerted  crime. 

Ihdxotmszit  of  John  Francis  Enapp,  as  principal^  together 
with  Joseph  Jenkins  Knapp  and  George  Orowninshield,  as  ao- 
cessories,  in  the  murder  of  Joseph  White,  of  Salem.  The  in- 
diotment  alleged  that  Bichard  Crowninshield  also  was  a  prin- 
cipal, and  that  he  had  committed  suicide.  The  prisoners  ware 
tried  separately.  J.  Francis  Knapp,  on  his  arraignment,  de- 
sired that  one  B.  Bantoul,  recently  admitted  an  attorney  of  the 
court  of  common  pleas,  might  be  assigned  as  one  of  his  ooon- 
sel;  but  the  court  refused  the  request,  observing  that  ihey  had 
no  control  oyer  Bantoul  as  an  officer  of  the  court,  and  thai  a 
person  of  more  legal  experience  ought  to  be  assigned,  who 
might  render  aid  to  the  court  as  well  as  to  the  prisoner.  On 
the  first  day  of  the  term,  the  prisoner's  counsel  asked  thai  the 
names  of  the  witnesses  examined  on  the  case,  by  the  grand 
jury,  be  written  on  the  back  of  the  indictment,  should  a  true 
bill  be  found.  The  solicitor  stated  that  it  was  not  the  practice 
to  specify  the  witn  asses  examined  in  each  case  on  the  return  of 
the  list  of  witnesses,  but  that  in  this  instance  it  should  be  done 
as  asked  for.    After  the  indictments  had  been  found,  a  list  of 


Jalj,  1830.]        CSoMMONWEALTH  V.  Enapp.  493 

the  witnesses  not  being  furnished,  Dexter  and  W.  H.  Oardinei 
stated  the  fact  to  the  court. 

Morton^  aUTrney-general^  said  that  it  was  not  a  matter  of 
rig^ht,  except  under  the  statute  of  treason. 

PuTKAUy  J.  The  solicitor-general  promised  to  furnish  a  list, 
and  I  think  it  is  right  that  it  should  be  done.  If  an  indict- 
ment is  found  upon  improper  eiridence,  it  ought  to  be  known. 

Wiij>s,  J.  A  list  of  the  witnesses  has  never  been  refused  in  a 
case  of  this  kind. 

By  CouBT.  We  are  of  opinion  that  the  list  shall  be  furnished 
to  the  counsel  for  the  prisoner. 

On  impaneling  the  jury,  the  prisoner's  counsel  asked  a  juror 
whether  he  had  formed  or  expressed  an  opinion  as  to  the  prison- 
er's guilty  or  was  sensible  of  any  bias  or  prejudice  against  him; 
and  upon  his  answering  in  the  negatiye  the  prisoner  challenged 
him. 

Webster,  of  counsel  for  the  commonwealth,  contended  that 
the  challenge  was  too  late. 

By  CouBT.  We  are  strongly  of  opinion  that  the  prisoner  has 
a  right  to  challenge  under  such  circumstances.  A  juror  may 
answer  in  such  manner  as  to  place  himself  above  any  legal  ex- 
ception, and  yet  excite  distrust  in  the  mind  of  the  prisoner. 
The  challenge  will  be  peremptory. 

Another  juror  said  that  he  had  an  impression  unfavorable  to 
the  prisoner,  but  that  he  should  be  governed  by  the  evidence; 
and  in  answer  to  the  court's  question  whether  he  had  made  up 
bis  mind  so  that  he  could  not  give  the  case  an  impartial  hear- 
iug,  replied,  "  that  he  must  say  that  his  prejudices  were  against 
the  prisoner;"  whereupon  the  prisoner's  challenge  for  cause 
was  allowed.  Another  juror  was  challenged  for  cause  by  the 
government,  he  replying  to  a  question  asked,  that  he  did  not 
know  how  much  he  might  be  influenced  by  his  preconceived 
opinion.  Another  juror  was  resworn  in  chief,  he  saying  that  he 
was  under  the  impression  that  he  had  been  sworn  only  upon 
th)  voir  dire.  Upon  the  request  of  the  prisoner's  counsel,  aU 
the  witnesses,  except  the  one  under  examination,  were  directed 
to  withdraw. 

On  the  trial,  the  Rev.  Henry  Colman  was  called  as  a  witness, 
and  testified:  "On  the  afternoon  of  May  28, 1  went  to  the 
prisoner's  cell  with  his  brother,  N.  Phippeu  Enapp.     Phippen 
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said:  'Well,  Frank,  Joseph  Las  determined  to  make  a  confes- 
sion, and  we  want  your  consent.'  The  prisoner  said,  in  effect, 
he  thought  it  hard,  or  not  fair,  that  Joseph  should  have  the 
advantage  of  making  the  confession,  since  the  thing  was  done 
for  his  benefit.  *  I  told  Joseph,  when  he  proposed  it,  that  it 
was  a  silly  business,  and  would  only  get  us  into  difficulty.' 
Phippen,  as  I  supposed,  to  reconcile  Frank  to  Joseph's  confess- 
ing, told  him  that  if  Joseph  was  convicted  there  would  be  no 
chance  for  him  (Joseph),  but  if  he  (Frank)  was  convicted,  he 
might  have  some  chance  -for  procuring  a  pardon.  Phippen 
then  appealed  to  me  and  asked  me  if  I  did  not  think  so.  I 
told  him  '  I  did  not  know;  I  was  unwilling  to  hold  out  any 
improper  encouragement.'"  The  prisoner's  counsel  objected 
to  witness'  stating  any  further  confession,  it  appearing  that  a 
hope  of  pardon  was  held  out  to  the  prisoner  if  he  would 
confess. 

Webster^  for  the  commonwealth,  urged  that  there  was  no 
evidence  that  the  confessions  were  obtuned  by  encouragement 
or  menace. 

Dexter  and  Oardiner^  conira,  said  that  the  evidence  of  the 
slightest  improper  influence  upon  the  prisoner  would  exclude 
his  confession:  Foster,  243;  Phil.  £v.  (1  Am.  ed.)  81,  86,  and 
note;  2  Stark.  Ev.  48;  Bex  v.  Thompson,  1  Leach,  825. 

WiLDX  and  Mobton,  JJ.,  expressed  their  opinions  that  the 
assent  of  the  prisoner  that  Joseph  should  confess,  would  imply 
that  the  prisoner  was  guilty;  that  the  assent  was  given  under 
a  hope  of  pardon  which  was  held  out  to  him;  and  that  the  sub- 
sequent admissions  at  the  same  interview  must  be  considered  to 
have  been  made  under  the  same  influence. 

Putnam,  J.,  dissented. 

On  a  second  argument  of  the  same  question,  the  following 
opinions  were  rendered: 

Mobton,  J.  The  general  question  presented,  and  on  which 
we  have  maturely  deliberated,  is,  whether  certain  confessions 
of  the  prisoner  are  admissible  in  evidence.  We  know  not  what 
they  are,  but  presume  them  to  be  important.  As  the  question 
does  not  depend  upon  authorities,  but  upon  general  principles, 
I  think  we  have  had  all  the  light  of  which  the  case  is  susceptible, 
and  we  are  ready  to  declare  our  opinion. 

The  general  principle  is  well  settled,  that  the  confessions  of 
(^<vrties  in  civil  suits  or  criminal  prosecutions,  are  to  be  received 
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in  evidenoe.  It  is  equally  dear  that  oonfessioiis  made  under 
flome  oiromnatanoes  are  not  admissible.  Where  they  are  entirely 
Tolantaryy  they  are  to  be  reoeiyed;  bat  where  they  are  drawn 
oat  by  any  expectation  of  favor  or  by  menaoee,  they  are  to  be 
rejected.  The  question  is,  whether  die  facts  before  as  show  a 
case  within  the  exception  to  the  general  rale;  in  other  words, 
whether  the  confessions  were  voluntary  or  not.  In  determining 
this  question,  it  is  proper  to  take  into  view  the  reason  on  which 
confessions  so  drawn  out  are  excluded.  It  is  not  because  of 
any  breach  of  good  faith  in  admitting  them,  nor  because  they  are 
extorted  illegally  (though  there  may  be  cases  in  which  this  would 
exclude  them,  as  where  a  magistrate  puts  the  accused  upon  his 
oath),  but  the  reason  is,  that  in  the  agitation  of  mind  in  which 
the  party  charged  is  supposed  to  be,  he  is  liable  to  be  influenced 
by  the  hope  of  advantage,  or  fear  of  injury,  to  state  things 
which  are  not  true. 

In  this  connection  it  may  not  be  improper  to  state  that  this 
influence,  which  is  to  exclude  the  party's  confessions,  must  be 
external  influence,  and  not  the  mere  operations  of  his  own  mind. 
It  may  be  that  his  own  reasonings  may  induce  him  to  think  that 
he  will  derive  advantage  from  a  confession,  and  he  may  thus  be 
led  to  state  things  which  are  untrue;  but  there  can  be  no  evi- 
dence of  that  fact.  Cases  have  happened  where  men  have  been 
convicted  on  their  confessions  which  were  false,  or  have  been 
acquitted  against  their  confessions.  In  Hall's  case  the  pris- 
oner's own  motives  excluded  his  admissions.  He  had  asked 
whether  he  might  become  a  witness  for  the  crown,  and  the  evi- 
dence of  this  was  rejected,  on  the  ground  that  he  hoped  for 
favor.  Whether  the  point  would  be  so  ruled  in  this  common- 
wealthy  it  is  not  necessary  to  consider.  A  question  was  made, 
whether  the  inducement  must  be  of  a  personal  nature.  It  may. 
be  supposed  that  a  desire  to  benefit  a  child,  or  other  near  relation, 
may  hold  out  as  strong  an  inducement  to  falsify,  as  where  the 
advantage  contemplated  is  entirely  personal.  And  there  is  one 
case  reported  where  an  innocent  person  was  tried  for  his  life, 
having  made  admissions  against  himself  in  order  to  screen  his 
brother.  Though  this  should  seem  to  come  within  the  reason  of 
the  exception,  I  do  not  find  it  in  the  books,  and  I  am  not  dis- 
posed to  extend  the  exception.  Indeed,  I  have  sometimes 
doubted  whether  confessions,  with  the  accompanying  circimi- 
stances,  ought  not  always  to  be  received  in  evidence;  but  the 
law  is  settled  otherwise.    So  far  as  relates  to  this  point,  I  con- 
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aider  the  aigomeiit  soand,  that  the  advantage  expeoted  moat  be 
£>e»onaL 

With  respect  to  the  assent  of  the  prisoner,  if  it  were  requested 
VQ  relation  to  an  immaterial  fact,  not  implying  any  gnilt  on  his 
part,  any  sabsequent  statements  by  him  woald  not  be  exdnded 
But  the  question  here  is,  £rst,  whether  the  assent  of  Francis  tc 
Joseph's  making  a  confession  would  be  STidence  againat  Fran 
ds.    This  would  depend  upon  ciroumstances.    If  Francis  were 
told  what  Joseph  had  confessed,  his  assent  might  or  might  not 
implicate  himself,  according  to  the  facts  stated  by  Joseph.  Bat 
if  he  were  told  that  Joseph  would  confess,  without  being  told 
what  the  confession  would  be,  and  he  were  requested  to  assent 
to  the  making  of  the  confession,  his  assent  or  dissent  wonld  be 
eriddnce  against  him;  his  silence  eyen  might  be  urged  against 
him,  as  he  would  naturally  inquire  what  the  confessions  were  to 
be,  unless  he  already  knew.    In  the  present  case,  we  most  take 
the  facts  as  they  have  been  disclosed  by  the  witness     He  and 
Phippen  Enapp  having  gone  to  the  cell  of  Francis,  Phippen 
says,  "  Well,  Frank,  Joseph  has  determined  to  make  a  confes- 
sion, and  we  want  your  consent."    Francis  answers,  that  it  is 
hard,  or  not  fair,  that  Joseph  should  have  the  adTantage  of 
making  a  confession,  when  this  thing  was  done  for  his  benefit. 
Phippen  then  tells  him  that  '*  if  Joseph  is  convicted,  there  will 
be  no  chance  for  him  (Joseph),  but  that  if  he  (Francis)  is  con- 
victed, he  may  have  some  chance  for  procuring  a  pardon."    11 
the  assent  of  Francis  was  voluntary,  we  could  not  reject  the  evi- 
dence of  it,  and  the  question  is,  whether  it  was  or  was  not  vol- 
untary.  Whether  this  assent  would  affect  the  pzisoner  is  imma- 
terial,  as  respects  the  present  question.    The  conversation  was 
upon  an  understanding,  on  the  part  of  the  prisoner  and  of  the 
witness,  that  the  prisoner  was  required  to  assent  to  an  arrange- 
ment which  would  involve  him  in  a  conviction  for  a  capit  ! 
crime,  and  that  his  only  chance  rested  on  the  hope  of  procorin;. 
a  pardon.     Whether  he  was  mistaken  or  not  as  to  the  legal 
effect  of  the  words,  still  the  influence  would  be  the  same.    I 
think,  therefore,  the  assent  would  be  evidence  against  the  pris- 
oner, and  so  oAght  not  to  be  admitted;  and  any  declaratios 
made  afterwards,  on  the  understanding  that  he  had  consented 
to  a  confession,  must  be  considered  as  made  under  the  same 
influence. 

It  is  argued,  however,  that  the  confession  was  voluntary,  for 
though  he  was  told  be  would  have  a  chance  for  a  pardon,  yet  thai 
was  proposed  as  an  independent  fact  for  his  consideration,  and  not 
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as  a  condition.  But  the  question  is,  how  was  it  understood  ?  If 
the  remark  was  made  not  in  a  form  to  influence  him»  it  would 
not  exclude  his  confessions.  It  is  necessary  to  attend  to  the 
dienmstanoes.  The  prisoner  is  told  that  Joseph  is  about  to 
eonf  esSy  and  he  is  asked  to  give  his  consent.  He  then  states 
his  reasons  why  he  should  not  consent.  It  Lb  argued  that 
whether  he  consented  or  not  was  immaterial.  As  to  Joseph's  right 
to  become  a  witness  for  the  government,  this  is  true;  and  it  is 
also  true  that  Joseph's  confessions  would  not  be  evidence  against 
the  prisoner;  but  the  witness  and  Phippen  went  to  his  cell  to 
obtain  his  consent.  It  may  be  that  Joseph  would  not  confess 
without.  The  reasons,  however,  are  immaterial.  It  is  enough 
that  his  consent  was  wanted.  It  was  not  stated  to  him  that 
Joseph  had  confessed,  but  that  he  had  determined  to  odnfess. 
The  witness  and  Phippen  thought  the  prisoner's  consent  im- 
portant, and  so  did  the  prisoner,  as  he  gave  his  reasons  for  re- 
fusing it.  Phippen  then  said,  if  Joseph  should  be  convicted, 
he  had  no  chance;  but  that  if  the  prisoner  was  convicted,  he  had 
some  chance  of  being  pardoned.  There  can  be  no  doubt  but  that 
this  was  said  for  the  purpose  of  procuring  his  assent,  and  the 
hope  of  pardon  was  held  out  to  him.  This  must  exclude  the 
evidenoe.  The  form  of  the  words  is  immaterial.  The  question 
is,  was  the  prisoner  influenced?  He  hesitated,  until  an  in- 
ducement was  held  out.  An  inducement  which  may  operate  is 
sufficient  to  exclude  a  confession;  but  here  it  appears  the  en- 
couragement did  influence  the  prisoner,  for  before  it  was  offered 
he  refused  his  assent,  and  afterwards  he  gave  it. 

The  former  dedsion  of  the  court,  I  think,  was  right,  and  the 
evidence  ought  not  to  be  admitted. 

Wnj)!,  J.  This  is  an  important  question  in  an  important 
cause,  and  if  the  established  principles  of  law,  as  applied  to  the 
facts  in  the  case,  will  not  sustain  our  former  decision,  we  cer> 
tainly  shall  be  very  ready  and  desirous  to  set  it  right;  but  after 
the  utmost  attention  and  deliberation,  I  can  not  say  that  I  en- 
tertain any  doubt  as  to  the  correctness  of  the  decision. 

The  material  facts  are,  that  the  prisoner  was  informed  by  hia 
brother  Phippen,  that  Joseph  had  concluded  to  confess,  and 
that  he  vrished  to  procure  the  prisoner's  consent;  which  Phippen 
advised  him  to  yield;  encouraging  him  with  the  hope  of  a 
pardon,  if  he  should  be  convicted.  The  question  is,  whether, 
after  such  encouragement,  the  consent  of  the  prisoner  to  this 
arrangement  can  be  given  in  evidence  against  him.  The  gen- 
sral  rule  is,  that  all  voluntaxy  confessions  made  by  a  person 
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charged  with  on  o£fense  may  be  giyen  in  evidence  iigainsfc  hinu 
This,  however,  is  a  very  doubtf al  species  of  evidence,  and  is  to 
be  admitted  with  great  caution.  Hasty  confessions  may  be 
easily  extorted  by  threats  or  promises  from  a  person  accused  ol 
a  crime,  when  in  a  state  of  agitation  and  alarm;  and  therefore 
all  such  confessions  are  excluded  from  the  consideration  of  the 
jury.  The  slightest  influence,  say  the  books,  is  sufficient  to 
exclude  them.  Then  was  there  any  influence  used  by  Phippeu 
to  draw  from  the  prisoner  his  consent  to  the  plan  proposed  ? 
This,  it  appears  to  me,  can  not  be  doubted.  The  object  of  the 
visit  to  the  prisoner's  cell  was  to  procure  his  consent.  The 
hope  of  pardon  was  held  out  to  him  for  the  purpose  of  influenc- 
ing him,  and  it  must  be  presumed  that  it  did  influence  him,  for 
at  first  he  objected  to  the  proposal  made. 

But  it  has  been  argued  (and  this  is  the  principal  aigoment) 
that  the  consent  of  the  prisoner  to  Joseph's  confession  does  not 
amount  to  an  admission  of  his  own  guilt,  and  has  no  tendency 
to  prove  it.  I  admit  that  the  assent  of  the  prisoner  to  the  pro- 
posal of  Phippen  was  not,  strictly  speaking,  a  confession,  nor 
a  direct  admission  of  his  own  guilt;  but  in  relation  to  the  rule& 
of  evidence,  I  think  it  equivalent.  Taken  in  connection  with 
the  previous  conversation  and  circumstances  stated  by  the  wit- 
ness, it  would  be  evidence,  and  strong  evidence,  against  the 
prisoner.  It  might  be  forcibly  urged  to  the  juiy  as  an  implied 
admission  of  his  guilt.  It  would  show  his  knowledge  of  the 
criminal  transaction,  and  that  he  adopted  a  plan  professedly 
founded  on  the  supposition  that  he  and  Joseph  were  guilty  ol 
the  charge  against  them.  It  is  true  that  it  would  not  show  in 
what  particular  manner  they  participated  in  the  guilt,  whether 
as  principals  or  accessories;  but  the  question  is  not  whether  the 
evidence  offered  would  be  sufficient  to  convict  the  prisoner,  or 
whether  he  made  a  full  or  partial  confession;  for  if  his  consent 
to  Phippen's  proposal  would  be  evidence  against  him,  tending 
to  establiAh  his  guilt,  it  can  not,  as  it  seems  to  me,  be  admitted 
without  violating  a  well-established  rule  of  evidence. 

The  remaining  question  is,  whether  evidence  of  any  subse- 
quent confessions  should  be  admitted.  It  is  said  that  these  con 
fessions  were  not  procured  by  any  improper  influence  or  per- 
suasion; and  that  the  prisoner  was  not  even  advised  to  conf^s. 
Still,  however,  if  his  assent  to  Phippen's  proposal  be  evidence 
against  him,  and  is  to  be  excluded,  because  it  was  improperly 
procured,  then  his  subsequent  confessions  ought  to  be  excluded 
also.    The  rule  is,  that  when  a  confession  has  been  improperly 
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obtained,  all  sabseqnent  oonfessionB  are  inadmissible,  altbougb 
th^  may  baTe  been  made  at  different  times,  and  to  different 
peraona;  for  the  presamption  is,  that  thej  were  made  under  the 
fiame  inflaenee,  or  in  consequence  of  the  former  confession. 

For  these  reasons  I  am  confirmed  in  my  former  opinion,  that 
the  evidence  offered  is  wholly  inadmissible. 

PuTHAic,  J.    The  goyemment  offers  to  give  the  confessions  of 
the    prisoner  in   CTidence.     His  counsel  object,  because,  aa 
they  allege,  it  appears  that  those  confessions  were  drawn  from 
him  by  exciting  in  his  mind  a  hope  of  pardon,  or  that  he  was 
influenced  by  the  terror  and  distress  of  mind  arising  from  the 
conuonunications  which  were  made  to  him  before  he  made  the 
confessions;  and  therefore  they  were  not,  in  the  sense  of  the 
law,  Toluntary  confessions.    It  is  not  proposed  by  my  learned 
brethren  to  introduce  a  new  rule  of  evidence  in  the  criminal 
law.     The  long  and  well-established  rule  is  recognized,  viz., 
that  the  voluntary  confession  of  the  prisoner  is  one  of  the 
strongest  proofs  of  guilt,  but  it  is  to  be  rejected  if  procured  by 
any  threat  of  harm,  or  promise  of  favor  or  benefit.     The  late 
lamented  chief  justice,  upon  the  trial  of  Clarke  for  arson,  in 
this  county,  nine  years  ago,  observed  for  the  whole  court, 
"  that  evidence  of  confessions  is  to  be  received  with  great  cau- 
tion, yet  when  made  and  satisfactorily  proved,  they  are  the  best 
species  of  evidence;  better  than  the  direct  testimony  of  one 
who  should  testify  that  he  saw  the  accused  set  a  lighted  torch 
to  the  building.    In  the  latter  case,  doubts  may  arise  as  to  the 
identity  of  the  person,  or  the  intention  with  which  he  did  the 
act,  or  the  veracity  of  the  witness;  but  in  the  case  of  a  voluntary 
confession  by  one  of  sufficient  intelligence  to  know  the  nature 
and  consequences  of  his  crime,  no  such  doubt  can  exist.'' 

I  propose  now  to  consider  whether  any  promise  of  favor  or 
threat  of  harm  was  made  to  the  prisoner,  which  can  reasonably 
be  considered  as  influencing  his  mind  to  make  the  confession. 
If  it  was  so,  the  law  throws  its  protection  around  him,  and  re- 
jects the  confessions;  if  it  was  not  so,  the  government  have  a 
right  to  the  evidence.  The  court  is  called  upon  to  execute  a 
well-known  and  established  rule  of  the  law,  and  not  to  decide  a 
matter  of  mere  discretion.  The  witness,  the  Bev.  Henry  Col- 
man,  has  clearly  and  deliberately  stated  the  conversation  which 
passed  between  the  prisoner  and  his  brother  N.  Phippen 
Knapp,  and  himself,  at  the  interview,  before  the  confessions 
were  made,  and  the  question  now  is,  whether  there  was  any 
promise  of  favor  if  the  prisoner  would  confess  himself,  or  any 


500  Commonwealth  v.  Knafp.  [Mabs. 

threat  of  harm  if  he  would  not  confess  himself,  contained  im 
that  conTersation.    I  can  see  neither  threat  nor  promise,  which 
has  the  least  application  to  the  question  whether  the  prisoner 
himself  would  make  any  confession.    The  only  question  pro- 
posed to  him  was  whether  he  would  assent  to  Joseph's  making' 
a  confession  for  himself  (Joseph).    These  questions  are  as  dif- 
ferent as  are  the  personal  identities  of  Joseph  and  the  prisoner. 
Let  us  consider  the  effect  which  was  apparentlj  produced  in 
the  mind  of  the  prisoner  from  the  disclosure  and  proposal  of 
his  brother  Phippen.    He  announced  Joseph's  determination 
to  confess.    That  had  been  taken  without  consultation  with 
Francis.    It  was  eridentlj  Joseph's  affair.    Francis  must  have 
seen  that  it  was  not  a  measure  which  he  could  control.    He 
could  not  compel  Joseph  to  confess,  if  he  were  unwilling;  he 
could  not  prevent  Joseph  from  confessing,  if  he  chose  to  con- 
fess.   If  indeed  Francis  knew  that  Joseph  originallj.proposed 
the  thing  for  his  own  benefit,  it  would  indeed  seem  hard  that  ho 
should  haye  the  advantage  of  becoming  a  witness  for  the  state* 
Francis  did  reason  in  that  way.  *  He  was  in  the  full  possession 
of  his  mind,  and  seemed  unwilling  to  relinquish  to  Joseph  the 
benefit  of  becoming  a  state's  witness.    It  must  have  been  known 
that  one  only  of  them  could  be  admitted  to  that  privilege.    When 
they  desired  Francis  to  assent  to  Joseph's  becoming  a  witness, 
it  is  clear  that  he  must  have  given  up  his  chance  of  being  a  wit- 
ness himself.    The  proposal  was,  therefore,  that  Francis  should 
assent  to  something  which  was  personally  disadvantageous. 
But  it  is  said  there  was  the  hope  of  a  pardon  held  out  to  him  if 
he  would  consent  that  Joseph  should  confess,  and  that  his  youth 
and  magnanimity,  and  his  being  drawn  in  by  Joseph  to  the 
criminal  act,  would  recommend  him  to  the  mercy  of  the  execu- 
tive.   The  amount  of  this  argument,  after  all,  is,  that  Frmneifl 
might  have  been  induced  to  believe  that  it  would  be  better  for 
him  that  Joseph  should  certainly  escape,  and  that  Fnuids 
should  have  only  a  chance  of  a  pardon,  if  he  should  be  con- 
victed, than  that  Francis  should  certainly  escape  by  becoming  a 
witness  for  the  state.    There  was  then  no  benefit  proposed  to 
him. 

If  the  prisoner  had  granted  the  request  of  his  brother 
Phippen,  the  fact  would  have  been  wholly  immaterial  upon  this 
trial.  Could  the  government  have  urged  the  jury  to  convict 
Francis,  upon  that  fact  ?  Would  it  follow  that  because  Francis 
was  willing  Joseph  should  confess  himself  to  be  guilty,  he 
thereby  acknowledged  his  own  guilt,  or  that  any  oonfeasioii 
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which  Joseph  should  make  would  be  true  ?  Such  an  inf orenoe 
is  disclaimed  by  the  counsel  for  the  gOTernment.  An  inference, 
quite  as  strong  against  the  prisoner,  might  be  drawn  from  the 
fact  that  he  refused  to  assent  to  Joseph's  confessing.  It 
might  be  said  that  the  prisoner  knew  that  tiie  confession  would 
criminate  him;  but  the  counsel  for  the  government  disclaim  that 
inference  also.  The  mere  naked  fact,  that  the  prisoner  assented 
to  Joseph's  making  confessions  for  himself,  would  be  entirely 
ineierant.  Can  any  motive  which  was  proposed  to  him,  which 
occasioned  his  assent  or  dissent  to  an  immaterial  fact  relating 
wholly  to  his  brother,  be  brought  to  bear  upon,  or  considered  as 
influencing  his  own  confession  ?  I  think  not.  The  operation 
of  his  own  confession  would  be  to  corroborate  the  evidence 
which  Joseph  should  give  against  him.  It  would  have  been,  in 
eiFect,  just  as  if  he  had  pleaded  guilty.  No  such  proposal  was 
made  to  him.  It  formed  no  part  of  the  subject-matter  of  the 
interview,  that  Frauds  should  make  confessions.  It  was  con- 
fined whoUy  to  confessions  to  be  made  by  Joseph  for  himself, 
not  for  Francis.  If  the  mere  assent  or  dissent  would  justify  an 
inference  against  the  prisoner,  the  government  would  have  the 
means  of  compelling  the  prisoner  to  accuse  himself;  to  place 
him  on  both  horns  of  a  dilemma,  nolens  volens.  If  he  assents 
that  Joseph  shall  be  a  witness,  he,  by  implication,  will  be  sup- 
posed to  admit  the  truth  of  his  confession.  If  he  refuses,  it  will 
be  because  he  knew  that  if  it  were  admitted,  it  would  prove  his 
guilt.  So  whether  he  assents  or  dissents  ^  his  guilt  would  be  in- 
ferred. This  can  not  be  correct.  The  prisoner  might  well  say 
and  think  that  Joseph  might  do  and  say  what  he  pleased.  This 
confession  would  not  affect  him  (Francis)  when  he  stood  upon 
his  deliverance.  I  am  therefore  unable  to  see  any  reason 
known  to  the  law,  which  authorises  the  court  to  reject  the  con- 
fessions of  the  prisoner.  But  my  learned  brethren  have  come  to 
a  different  result,  and  the  opinion  of  the  court  is,  that  the  con- 
fessions of  the  prisoner  are  rejected,  for  the  reasons  which  my 
learned  brethren  have  given. 

The  counsel  for  the  prosecution  stated  that  the  court  had  nus- 
apprehended  their  views;  that  they  intended  to  prove,  not  that 
the  prisoner  assented  to  Joseph's  confessing,  but  that  he  did 
not  give  such  assent. 

WiLDB  and  MoBTon,  JJ.  The  question  has  been  argued 
upon  the  supposition  that  he  did  assent,  and  we  have  so  con- 
sidered it;  but  if  no  effect  was  produced  by  the  proposition 
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made  to  bim,  the  evidence  of  his  confessionB  is  admiRsihlft, 
The  question  to  the  witness  should  be  put  in  such  form  as  not 
So  draw  out  an  answer  that  the  prisoner  did  assent. 

Upon  this  intimation  the  witness  was  asked  if  the  prisoner 
refused  to  assent.  The  witness  answered  that  there  was  neither 
assent  nor  refusal. 

Dexter.     Assent  is  implied  if  there  was  no  direct  refosaL 

Wilde  and  Mobton,  JJ.  The  witness  says  no  assent  w»8 
giyen  or  refused.  The  general  rule  is,  that  confessions  are  ad- 
missible, and  it  is  for  the  prisoner  to  show  that  he  comes  within 
the  exception.  If  it  is  left  uncertain  whether  the  exception  ap- 
plies, the  evidence  is  to  be  admitted,  and  if  it  shall  appear  that 
the  confessions  ought  to  be  excluded,  the  jury  will  be  so  in- 
structed. As  the  evidence  now  stands,  it  is  not  sufficient  to 
authorize  the  court  to  say  there  was  an  assent,  and  the  confer 
sions,  therefore,  must  be  received. 

The  court  allowed  the  government  case  to  be  conducted  by 
but  two  counsel,  under  their  statute.  The  government  was  al* 
lowed  to  prove  that  a  weapon  had  been  found  in  a  place  pointed 
out  by  the  prisoner,  and  in  consequence  of  his  direction.  The 
prisoner's  counsel  were  then  permitted  to  impeach  a  witness  on 
behalf  of  the  government,  by  producing  a  record  of  his  oonvio- 
tion  in  the  court  of  common  pleas  of  Maine  for  shop-breaking, 
with  intent  to  steal,  the  court  saying  that  such  evidence  was 
clearly  admissible  to  affect  the  witness'  credibility:  Ccmnum' 
wealth  V.  Green,  17  Mass.  527,  531,  549. 

The  evidence  in  the  case  tended  to  prove  that  Richard  Crown- 
inshield  alone  entered  the  house  of  White,  and  there  perpetrated 
the  murder,  and  that  the  prisoner  was  in  a  street  about  three 
hundred  feet  distant  from  the  house,  aiding  and  abetting. 
Counsel  then  argued  upon  the  meaning  and  intent  of  the  local 
statute,  1784,  c.  65,  in  regard  to  aiding  and  abetting  a  murder, 
and  the  court,  per  Putnam,  J.,  expressed  their  opinion  that  the 
statute  did  not  intend  to  abolish  the  distinction  between  prin- 
cipals in  the  second  degree  and  accessories. 

The  jury  not  being  able  to  agree,  prisoner's  counsel  then 
asked  a  continuance,  on  the  ground  of  absence  of  a  material 
witness,  basing  the  application  on  his  own  affidavit  of  facts  ex- 
pected to  be  proved  by  such  witness.  The  continuance  was 
objected  to  on  the  score  that  the  prisoner's  affidavit  could  not 
be  received,  but  Wildo,  J.,  said  such  affidavits  had  been  received 
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in  other  cases  of  ^eat  importance  to  the  prisoner.  Whereupon 
the  facts  were  admitted  as  if  testified  to,  and  a  new  jury  were 
impaneled. 

At  the  first  trial,  the  prisoner's  counsel  had  moved  that  the 
jury  might  yiew  the  house  where  the  murder  was  committed,  and 
the  ground  in  the  Ticinity,  and  the  attorney-general  assented. 

By  CoTJBT.  We  refused  such  a  request  in  another  case,  and 
it  does  not  appear  to  us  that  a  Tiew  is  necessary.  It  is  attended 
with  many  inconyeniences.  We  know  not  what  the  jury  may 
hear,  and  what  impressions  may  he  made  upon  them  while  they 
are  taking  the  yiew.  The  case  should  he  decided  hy  the  evi- 
dence given  in  court. 

Upon  this  second  trial,  the  jury  requesting  a  view,  and  the 
prisoner  and  all  the  counsel  consenting,  the  court  granted  the 
request  with  much  reluctance,  fearing  that  if  it  was  incorrect, 
the  prisoner  could  not  be  held  to  his  consent.  The  court  di- 
rected that  no  person  should  go  with  the  jury  except  the  ofScers 
having  them  in  charge,  and  that  no  one  should  speak  to  them, 
under  penalty  of  a  contempt.  Plans  were  exhibited  and  ex- 
plained to  the  jury  in  court,  and  they  were  permitted  to  take 
them  with  them. 

Dexter^  on  behalf  of  the  prisoner,  then  argued  as  to  the  mean- 
ing of  "  presence"  to  make  a  man  a  principal  by  aiding  and 
abetting  a  felony. 

Webster^  contra. 

Putnam,  J.,  in  behalf  of  the  whole  court,  instructed  the  jury 
as  follows:  There  is  no  evidence  that  the  prisoner  gave  the 
mortal  blows  with  his  own  hand;  but  it  is  contended  on  the 
part  of  the  government,  that  ho  was  present,  aiding  and  abet- 
ting the  perpetrator,  at  the  time  when  the  crime  was  committed. 
We  are  therefore  to  consider  what  facts  are  necessary  to  be 
proved  to  constitute  him,  who  is  aiding  and  abetting,  to  be  a 
principal  in  the  murder;  or,  in  other  words,  what,  in  the  sense 
of  the  law,  is  meant  by  being  present,  aiding  and  abetting. 

It  is  laid  down  in  Foster's  Grown  Law,  349,  850,  Discourse  8, 
sec.  4,  that  '*  when  the  law  require th  the  presence  of  the  ac- 
complice at  the  perpetration  of  the  fact,  in  order  to  render  him 
a  principal,  it  doth  not  require  a  strict,  actual,  immediate  pres- 
ence, such  a  presence  as  would  make  him  an  eye  or  ear  witness 
of  what  passeth.  Several  persons  set  out  together,  or  in  small 
parties,  upon  one  common  design,  be  it  murder  or  other  felony, 
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or  for  any  other  purpose  anlawf ol  in  itself,  and  eaeh  iaketli  the 
part  assigned  him;  some  to  commit  the  fact,  others  to  watdi 
at  proper  distances  and  stations  to  prevent  a  sorpriae,  or  to  fa- 
Tor,  if  need  be,  the  escape  of  those  who  are  more  immeduitaly 
engaged.    They  are  all,  provided  the  fact  be  committed,  in  the 
eye  of  the  law  present  at  it;  for  it  was  made  a  common  cause 
with  them,  each  man  operated  in  his  station  at  one  and  the 
same  instant  towards  the  same  common  end;  and  the  part  each 
man  took  tended  to  give  countenance,  encouragement,  and  pro- 
tection to  the  whole  gang,  and  to  insure  the  success  of  their  com- 
mon enterprise."    In  section  five:  "  In  order  to  render  a  per- 
son an  accomplice  and  a  principal  in  felony,  he  must  be  aiding 
and  abetting  at  the  fact,  or  ready  to  afford  asdstanoe  if  necea- 
saiy."    So,  in  Hawkins'  P.  G.  c.  82,  sec.  7  (seventh  ed.),  beiiig 
present  in  judgment  of  the  law,  is  equivalent  to  bein^  actoalfy 
present;  for,  says  Hawkins,  **  the  hope  of  their  immediate  as- 
dstance  encourages  and  emboldens  the  murderer  to  commit  the 
fact,  which  otherwise  perhaps  he  would  not  have  dared  to  do, 
and  makes  them  guilty  in  the  same  degree  [as  prinoipala]  if 
they  had  actually  stood  by,  with  their  swords  drawn,  ready  to 
second  the  villainy."    These  principles  have  been  fully  recog- 
nized by  the  very  learned  and  distingtdshed  chief  justice  of  the 
supreme  court  of  the  United  States,  in  4  Cranch,  492. 

'  The  person  charged  as  a  principal  in  the  second  degree  must 
be  present;  and  he  must  be  aiding  and  abetting  the  murder. 
But  if  the  abettor,  at  the  time  of  the  commission  of  the  crime, 
were  assenting  to  the  murder,  and  in  a  situation  where  he 
might  render  some  aid  to  the  perpetrator,  ready  to  give  it  if 
necessary,  according  to  an  appointment  or  agreement  with  him 
for  that  purpose,  he  would,  in  the  judgment  of  the  law,  be 
present  and  aiding  in  the  commission  of  the  crime.    It  must 
therefore  be  proved  that  the  abettor  was  in  a  situation  in 
which  he  might  render  his  assistance,  in  some  manner,  to  the 
commission  of  the  offense.    It  must  be  proved  that  he  was  in 
such  a  situation,  by  agreement  with  the  perpetrator  of  the 
crime,  or  with  his  previous  knowledge  consenting  to  the  crime, 
and  for  the  purpose  of  rendering  aid  and  encouragement  in  the 
commission  of  it.    It  must  also  be  proved  that  he  was  actuallj 
aiding  and  abetting  the  perpetrator  at  the  time  of  the  murder. 
But  if  the  abettor  were  consenting  to  the  murder,  and  in  a  sit- 
uation in  whiclii  he  might  render  any  aid  by  arrangement  with 
the  perpetrator,  for  the  purpose  of  aiding  and  assisting  him  iD 
the  murder,  then  it  would  follow  as  a  necessary  legal  inference 
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that  he  was  actually  aiding  and  abetting  at  the  commission  of 
the  crime.  For  the  presence  of  the  abettor  under  sach  cironm- 
stances  moat  encourage  and  embolden  the  perpetrator  to  do 
the  deed,  by  giving  him  hopes  of  immediate  assistance;  and 
this  woold  in  law  be  considered  as  actually  aiding  and  abetting 
iiim,  although  no  farther  assistance  should  be  given.  For  it  is 
dear,  that  if  a  person  is  present  aiding  and  consenting  to  a 
murder  or  other  felony,  that  alone  is  sufficient  to  charge  him 
as  a  principal  in  the  crime.  And  we  have  seen  that  the  pres- 
ence by  construction  or  judgment  of  the  law,  is  in  this  respect 
equivalent  to  actual  presence. 

We  do  not,  however,  assent  to  the  position  which  has  been 
taken  by  the  counsel  for  the  government,  that  if  it  should  be 
proved  that  the  prisoner  conspired  with  others  to  procure  the 
murder  to  be  committed,  it  follows,  as  a  legal  presumption, 
that  the  prisoner  aided  in  the  actual  perpetration  of  the  crime, 
unless  he  can  show  the  contrary  to  the  jury.  The  fact  of  the 
conspiracy  being  proved  against  the  prisoner,  is  to  be  weighed 
as  eTidence  in  the  case  having  a  tendency  to  prove  that  the 
prisoner  aided,  but  it  is  not  in  itself  to  be  taken  as  a  legal  pre* 
sumption  of  his  having  aided,  unless  disproved  by  him.  It  is 
a  question  of  evidence  for  the  consideration  of  the  jury. 

If,  however,  the  jury  should  be  of  opinion  that  the  prisoner 
was  one  of  the  conspirators,  and  in  a  situation  in  which  he 
might  have  given  some  aid  to  the  perpetrator  at  the  time  of  the 
murder,  then  it  would  follow,  as  a  legal  presumption,  that  be 
was  there  to  cany  into  effect  the  concerted  crime,  and  it  would 
be  for  the  prisoner  to  rebut  that  presumption,  by  showing  to 
the  jury  that  he  was  there  for  another  purpose,  unconnected 
with  the  conspiracy.  We  are  all  of  opinion  that  these  are  the 
principles  of  the  law,  applicable  to  the  case  upon  trial. 


Upon  tbe  following  propositions  this  case  has  been  referred  to  Maathority; 
thst  a  piiaoner  is  entitled  to  a  list  of  the  witnesses  examined  on  his  case  be- 
fore the  giaad  jnzy:  CommanweaUh  v.  Loeke^  14  Piok.  485;  ComnumweaUh  v. 
WaiUm,  17  Id.  403;  that  when  a  fact  is  to  be  proved  it  must  be  by  evidence 
which  outweighs  or  oTerbalanoes  the  evidence  it  is  brought  to  control:  Com- 
wumweaWk  v.  York,  9  Met.  122;  that  confessions  obtained  by  threats  of  harm, 
cr  promises  of  favor  and  worldly  advantage,  hold  out  by  a  person  in  au- 
thority,  or  standing  in  any  relation  from  which  the  law  will  presume  that  his 
sonunnnications  would  be  likely  to  exercise  an  iufluence  over  the  mind  of 
the  aocosed,  are  to  be  excluded  from  the  hearing:  Commonwealth  v.  Tucker^ 
HUM,  10  Gray,  190;  that  a  statute  is  not  to  be  construed  to  repeal  the  com- 
mon law,  unless  the  intent  to  alter  it  is  clearly  expressed:  Commonwealth  v. 
Bun^ford  ChemiecU  Works,  16  Id.  232;  that  motions  for  a  continuance  on  the 
aroond  of  the  absence  of  a  material  witness,  may  be  mel  by  a  concession  that 
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the  witness  would  testify  as  stated  in  the  affidavit  aooompanying  the  motiom: 
(fommonweaUh  ▼.  Donovan,  99  Mass.  426;  that  "even  in  a  felony,  a  penoD 
who  is  present,  aiding  and  abetting  in  tl\e  commission  of  the  crime  by  aa- 
sther,  and  is  thus  a  principal  in  the  second  degree,  may  be  convicted  upcn 
an  indictment  charging  him  with  having  conmiitted  the  crime:"  Ci 
weaUh  V.  Wallace,  108  Mass.  14;  and  that  a  juror  may  be  challefnged 
emptorily  even  after  he  has  been  escamined  on  the  voir  dire:  OommonwetUth  ▼• 
McElhaney,  111  Id.  439. 


Squire  v.  Holleneeoe. 

[9  PlCXXBIHO,  061.] 

In  Trbspass  db  Bonis  Aspobtatis  the  defendant  may  give  in  initigatwin  of 
damages  that  the  goods  did  not  belong  to  the  plainti£t  and  that  thflj  liav* 
come  to  the  use  of  the  owner. 

iDKK. — ^To  plead  property  in  a  stranger  is  not  competent  for  a  defendant  ia 
trespass  de  bonis  asportaUs. 

Tbbspabs  for  taking  the  plaintifTs  maie.  It  was  proved  thai 
the  defendant  took  the  mare  out  of  the  plaintiff's  possession. 
The  defendant  offered  to  prove  that  the  property  was  in  one 
Crippen,  and  that  the  mare  had  been  taken  by  a  deputy  shenff 
at  the  suit  of  one  of  Orippen's  creditors.  But  the  defendant, 
having  no  authority  from  Orippen,  the  evidence  was  rejected. 
Verdict  for  the  value  of  the  mare. 

WhiHng,  for  the  defendant,  cited  8  Dane's  Abr.  851,  c.  85,  sec 
10. 


EaU  and  Sumner,  corUra,  insisted  that  in  trespass  de 
tatia,  property  in  a  stranger  can  not  be  set  up,  either  in  bar  or  in  mit- 
igation of  damages,  unless  he  acts  by  authority  from  the  owner. 
In  iroYerJua  tertii  may  be  proved  in  mitigation :  Oraham  v.  Peat,  1 
East,  246;  6  Dane's  Abr.  558,  c.  172,  art.  1;  Eoyt  v.  Gelatan,  13 
Johns.  151, 578;  Demicky.  Chapman,  11  Id.  182;  8  Stark.  Ev.  1438, 
1468;  2  Phil.  Ev.  188,  note  b;  Oibba  v.  Chase,  10  Mass.  128. 

By  CoTJBT.  It  is  clear  that  it  is  not  competent  to  a  defendant 
in  trespass  for  the  taking  of  goods,  to  plead  property  in  a  stranger; 
and  upon  sound  principle;  for  the  trespass  may  be  an  injury  to 
the  possession.  The  question  to  be  considered  is,  whether,  if 
the  property  comes  to  the  use  of  the  owner,  evidence  of  that 
fact  may  not  be  received  in  mitigation  of  damages;  and  we  all 
think  it  may  be.  The  reason  why  a  party  having  possession 
should  maintain  trespass  is,  that  he  may  have  sustained  injury 
by  being  deprived  of  the  goods;  nor  should  his  claim  to  dam- 
ages be  construed  strictly.     Ordinarily  he  is  either  the  owner 
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or  answerable  over  to  the  owner;  and  in  either  case  he  is  entitled 
not  only  to  damages  for  the  taking,  but  also  for  the  value  of  the 
goods.  Possession  is  prima  facie  evidence  of  title,  and,  unless 
the  contrary  is  shown,  it  is  sufficient  to  entitle  the  plaintiff  to 
recover  for  the  value.  But  here,  if  the  allegation  of  the  de* 
fendant  can  be  made  out  by  proof,  tne  plaintiff  is  not  answera- 
Ue  over.  The  real  damage  then  sustained  by  him,  arises  from  the 
injury  to  his  special  property,  and  he  ought  not  to  recover  for 
the  ^ue  of  the  mare.  The  evidence  which  was  rejected  ought 
to  be  received,  and  the  burden  will  rest  on  the  defendant  to 
prove  satisfactorily  the  fact  alleged,  in  order  to  justify  a  reduc- 
tion of  the  damages. 
New  trial  granted. 

Cited  in  King  v.  Bangt^  120  Maas.  515;  Pierce  v.  Bef^amin,  14  Pick.  361, 
to  illustrate  the  principle  that  when  the  property  has  been  restored  to  the 
pUintiff  in  trover,  or  has  been  applied  to  the  payment  of  his  debts,  or  has 
otherwiBe  come  to  his  nse,  the  fact  may  be  shown  in  mitigation  of  damages; 
and  in  BartleU  v.  K'ldder^  14  Gray,  452;  Com  v.  BabhiU,  16  Id.  279;  Caewdl 
T.  Howard,  16  Pick.  567;  Perry  v.  Chandler,  2  Cnsh.  242,  that  the  defendant 
in  trespass  may  show  in  mitigation  of  damages,  that  the  goods  have  been  ap- 
plied to  the  nse  of  some  third  person,  who  was  the  owner  thereof 
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[10  Pzcsxania,  40.] 

A  MxBi  Equitablb  Tttlb,  or  any  qualified  property  in  the  thing  insured, 
may  be  legally  protected  by  insurance. 

A  MoBTOAOOR  ov  A  HoijSE,  whose  right  in  equity  to  redeem  has  been  seised 
and  sold  on  execution,  has  an  insurable  interest  on  the  house,  until  his 
right  to  redeem  such  equity  is  lost. 

Such  Assubxd,  in  Casb  of  Loss»  is  entitled  to  recover  the  amount  of  dam- 
age to  the  property,  not  exceeding  the  sum  insured. 

Os  Afplication  ior  an  Insxtbancb  on  a  Hous]^  there  being  no  inquiry 
made  as  to  the  state  of  the  applicant's  title,  it  does  not  vitiate  the  policy 
that  he  should  state  the  house  to  be  his  property,  and  not  disclose  that 
it  had  been  mortgaged  and  the  equity  of  redemption  taken  under  execu- 
tion. 

AssuMPsrr  on  a  policy  of  fire  insurance,  dated  December  29, 

1828,  on  a  honse,  for  one  thousand  four  hundred  dollars.  The 
building  was  burned  April  23,  1829,  the  loss  amounting  to  one 
thousand  three  hundred  dollars.  At  the  time  of  the  applica- 
tion, the  house  was  mortgaged,  and  the  plaintiff's  equity  of  re- 
demption had  been  seized,  and  was  subsequently  sold  in  January, 

1829,  under  executions  in  favor  of  other  creditors  of  the  plaint- 
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iff.  At  the  time  of  the  loss,  the  plaintiff  was  in  poseesaiononder 
a  lease  from  the  mortgagee,  to  whom  the  possession  had  been  sur- 
rendered the  day  before  the  sale  of  the  equity  of  redemption. 
The  policy  contained  a  provision  that  it  should  be  avoided  by 
a  sale  or  conTeyanoe  of  the  property  in  whole  or  in  part.  On 
the  application,  the  plaintiff  stated  that  the  property  was  his 
own,  but  no  inquiry  was  made,  nor  information  communicated 
as  to  the  state  of  the  title.  The  case  was  submitted  on  these 
facts. 

Strong  and  Forbes^  for  the  plaintiff*  The  plaintiff  had  an  in- 
surable interest  at  the  time  the  insurance  was  effected,  and  it 
was  not  affected  by  the  existence  of  the  mortgage.  WUUams  t. 
Smith,  2  Oai.  18  [2  Am.  Dec.  209];  Smiih  t.  Laacelles,  2  T.  B. 
188;  Kenny  t.  Olarksan,  1  Johns.  885  [8  Am.  Dec  886];  Gordon  t. 
M(ts».  F.  S  M.  Ins.  Co.,  2  Pick.  249;  Laaarus  t.  CommontoeaUk 
Ins.  Co.,  6  Id.  249;  Hibbert  t.  Carter,  1  T.  B.  745;  Ei^gmaon  t. 
DaU,  Id.  96;  Phillips  on  Ins.  41.  An  equitable  or  contingent 
interest  may  be  insured:  Bolbrook  y.  Brown,  2  Mass.  280; 
Oliver  t.  Greene,  8  Id.  188  [8  Am.  Dec.  96];  Locke  y.  North  Am. 
Ins.  Co.,  18  Id.  61;  MoGivney  ▼.  Fhamix  F.  Ins.  Co.,  1  Wend. 
85.  This  interest  was  not  destroyed  by  the  seizure  on  execu- 
tion: Fontaine  v.  Fhamix  Ins.  Co.,  11  Johns.  298;  Lodcyer  ▼. 
Cffley,  1  T.  B.  261.  Plaintiff  was  interested  at  the  time  of  the 
loss:  CarroU  t.  Boston  Mar.  Ins.  Co.,  8  Mass.  615;  Stetaon  t. 
Mass.  Mutual  Fire  Ins.  Co.,  4  Id.  830  [8  Am.  Dec.  217];  Jlaton  ▼. 
Campbell,  4  Bro.  P.  0. 476.  The  provision  in  regard  to  the  sale 
or  conveyance,  means  a  voluntaty  transfer:  Smiih  ▼.  Putnauk^ 
8  Pick.  221;  Doe  ▼.  Carter,  8  T.  B  57;  Jackaon  r.  Corliaa,  8 
Johns.  581;  Jackson  t.  Siivemail,  15  Id.  278;  and  the  words 
**  if  the  property  is  sold  or  conTeyed  in  whole  or  in  part/'  mean 
a  sale  or  conveyance  of  the  whole  interest  in  the  whole  or  a  part 
of  the  property,  not  a  part  of  the  interest  in  the  whole:  Jbdb* 
son  Y.SilvemaU,  supra;  Stetson  y.  Mass.  Mut.  F. Ins.  Co.,  4  Mass. 
B80  [8  Am.  Dec.  217].  It  was  not  necessaxy  for  the  applicant  to 
inform  the  insurers  regarding  the  state  of  this  title,  unleaa 
questioned  upon  it:  Bussell  v.  Onion  Irii.  Co.,  4  Dall.  421; 
Hodgson  y.  Mar.  Ins.  Co.,  5Granch,  ICO;  Locke  v.  N.  A.  Ins.  Co., 
18  Mass.  67;  Lawrerice  y.  Van  Home,  1  Cai.  276;  Glover  ▼. 
lilack,  8  Burr.  1394;  Bobertson  v.  United  Ins.  Co.,  2  Johns.  Gas. 
256  [1  Am.  Dec.  166] ;  Kenny  y.  Clarkson,  1  Johns.  885  [8  Am. 
Dec.  836];  Jennings  v.  Ins.  Co.  of  Fenn.,  4  Binn.  251  [5  Am. 
Dec.  404];  Higginson  y.  Dall,  18  Mass.  101;  Bartlctt  y.  WaUer, 
18  Id.  267  [7  Am.  Dec.  143];  PhiUips  on  Ins.  64. 
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Dewey,  contra. 

Bj  Court,  Wildb,  J.  Upon  the  facts  stated,  we  think  theie 
can  be  no  question  that  the  plaintiff  had  an  insurable  interest  in 
Ihe  house  assured,  at  the  time  the  policy  was  effected;  for 
although  a  policy  of  insurance  is  a  contract  of  indemnity,  and 
wager  policies  are  not  to  be  countenanced,  yet  a  legal  title  to 
the  proi>erty  insured  is  not  necessary  to  giye  validity  to  such  a 
contract.  A  mere  equitable  title,  or  any  qualified  property  in 
the  thing  insured,  may  be  legally  protected  by  insurance: 
Columbian  Ina.  Co^  y.  Lawrence,  2  Pet.  25;  Marsh,  on  In« 
suranoe  (first  ed.),  91;  and  it  is  yery  clear  that  the  plaintiff  not 
only  had  an  insurable  interest,  but  that  his  interest  was  sub- 
stantially the  same  as  it  would  have  been,  had  the  property  in- 
sured been  free  from  any  incumbrance;  for  he  was  liable  to  the 
mortgagee  and  the  attaching  creditor  for  the  whole  amount  of 
the  debts  for  which  they  had  obtained  liens,  and  it  is  well  set- 
tled that  a  mortgagor  may  protect  his  equitable  interest  at  any 
time  until  actual  foreclosure  of  the  mortgage. 

Nor  did  any  of  the  eyents  subsequent  to  the  insurance  wholly 
diyest  the  plaintiff  of  his  interest;  for  after  the  sale  of  the  equity, 
still  he  had  a  right  to  redeem,  and  this  right  might  constitute  a 
valuable  interest  No  eyidence  was  offered  to  show  that  it  was  not. 
The  presumption  is  that  it  was  of  some  yalue,  for  the  plaintiff  did 
afterwards  actually  redeem  or  purchase  the  equity;  and  inde- 
pendently of  any  circumstance  tending  to  show  that  a  right  of 
redemption  is  a  yaluable  interest,  the  law  would  presume  that  it 
was,  the  contrary  not  appearing.  The  plaintiff,  too,  might,  from 
ocal  attachment  and  other  circumstances,  estimate  the  property 
aigher  than  others  would,  and  as  the  yalue  of  property  is  not 
JO  be  ascertained  by  the  market  price,  or  by  the  opinion  of  wit- 
nesses in  a  case  like  this,  we  think  the  underwriters  haye  not 
shown  any  defense  on  the  ground  that  the  plaintiff  had  no  in- 
terest at  the  time  of  the  loss.  The  yalue  of  the  plaintiff's  in- 
terest in  the  property  insured  is  not  material.  If  he  had  an  in- 
surable interest  at  the  time  the  policy  was  effected,  and  an  inter- 
est also  at  the  time  of  the  loss,  he  is  entitled  to  recoyer  the 
whole  amount  of  damage  to  the  property,  not  exceeding  the 


But  the  principal  objection  on  which  the  defendant's  counsel 
rely  is,  that  the  plaintiff  did  not  make  a  full  and  fair  represen- 
tation of  his  interest,  and  that  there  was  such  a  concealment  as 
vitiated  the  policy.  Undoubtedly  the  plaintiff  was  bound  to 
make  a  full  and  true  exposition  of  all  the  facts  and  circumstances 
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relating  to  the  conditioii,  situation,  and  value  of  the  propeitj  in- 
sured, and  to  disclose  his  interest  therein,  so  far  as  was  mate- 
rial to  the  risk.  But  we  do  not  perceive  how  the  iDCnmbranoes 
on  the  plaintiff's  property  could  be  considered  as  material  to 
the  risk.  The  destruction  of  the  house  did  not  extingaish  the 
mortgage  debts,  so  that  he  was  interested  to  the  full  amoant  of 
the  value  of  the  property  insured.  It  was  not  necessary  to 
specify  in  the  policy  that  the  property  was  under  mortgage. 
The  owner  of  a  vessel  subject  to  a  respondentia  or  bottomry  bond 
may  insure  without  designating  the  incumbrance,  although  the 
loss  of  the  vessel  would  extinguish  the  debt  or  loan.  The 
lender  on  bottomry  or  respondentia  must  specify  his  interest: 
Ohver  v.  Black,  3  Burr.  1894.  But  this  depends  on  usage  and 
practice,  and  is  not  applicable  to  the  interest  of  a  mortgagee, 
which  may  be  insured  generally;  and  a/oriiari  may  the  interest 
of  the  mortgagor  be  so  insured.  We  are  therefore  of  opinion, 
that  here  was  a  fair  and  full  representation  of  every  circum- 
stance material  to  the  risk.  There  is  no  pretense  for  charging 
the  plaintiff  with  any  fraudulent  concealment.  He  answered 
all  the  interrogatories  which  the  underwriters  deemed  essential, 
to  indicate  the  kind  of  information  they  required.  If,  in  the  opin- 
ion of  the  underwriters,  it  was  important  and  material  to  the  risk, 
to  ascertain  the  nature  of  the  interest  intended  to  be  protected  by 
the  policy,  it  must  be  presumed  that  they  would  have  inserted 
an  the  form  of  the  application  an  interrogatory,  so  as  to  elicit 
the  proper  information.  There  being  no  such  interrogatory, 
and  no  such  information  being  required  in  any  case  as  to  simi- 
lar risks,  the  plaintiff  had  every  reason  to  infer  that  the  state  of 
his  title  was  not  deemed  material  to  the  risk,  and  was  not  re- 
quired by  the  underwriters  to  be  ascertained.  So  that  if  such  a 
representation  of  title  were  necessary  in  a  marine  risk,  it  would 
be  deemed  as  dispensed  with,  by  the  underwriters,  under  the 
circumstances  stated. 

Judgment  for  plaintiff  on  default. 

In  the  abaenoe  of  any  spedfio  inqmry  by  the  insonn^  or  any  apaoial  atipa« 
lation  in  the  policy,  the  intereat  of  the  plaintiff  aa  eqoitable  owner,  npoi 
whom  the  whole  loea  by  fire  muat  fall,  ia  aufficiently  deacribed  in  the  policy 
hy  the  worda  "his  dwelling  houae:*'  Walsh  v,  PhUaddpida  Firt  AmocSaUom^ 
127  Maaa.  883,  citing  the  principal  caae;  FowU  v.  Springfidd  Iu$,  C».,  123 
Masa.  191;  Little  v.  Phoenix  Ins,  Co.,  380;  andtotheaame  effect  is  RammifY, 
Phoenix  Ins,  Co.,  1  Fed.  Eep.  398,  also  citing  the  principal  caae.  Sinmg  t. 
Hanufacturtri  Ins.  Co.  ia  most  extenaively  referred  to  in  anbaeqiuiitdacuMaa 
upon  all  the  points  which  it  decides. 

iNBuaABLE  IiVTX&EST  IN  Pbopebty. — Aa  a  general  role,  he  haa  aa  inaai»> 
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Ue  interat  in  property  who  derives  a  benefit  from  its  existence,  and  would 
suffer  damage  from  ito  destniction.    This  simple  principle  is  Tsrionsly  ex- 
IBMStid,  as  occasion  has  given  rise  to  its  application  to  different  drcumstances. 
In  one  Instance  an  insurable  interest  has  been  defined  to  be  snch  a  title,  as  if 
there  sbonld  be  a  loss,  and  the  property  were  not  insured,  the  loss  would  fall 
on  the  aasnred:  Lycoming  Ins,  Co,  ▼.  Jaekwn^  83  HL  303;  Roclford  Ins,  Co. 
T.  JfeUon^  06  Id.  419.     Again,  the  supreme  court  of  Iowa,  in  Merrett  y.  Fami' 
€r^  /m.  Co.^  42  Iowa,  13,  asks:  "What  is  an  insurable  interest?    An  inter* 
est,  to  be  insurable,  does  not  depend  upon  title  or  ownership  of  the  property; 
it  may  be  a  special  or  limited  interest,  disconnected  from  tide,  lien,  or  poeses- 
aioo.    If  the  holder  of  an  interest  in  property  will  suffer  loss  by  its  destruo- 
tian  he  may  indenmify  himself  therefrom  by  a  contract  of  insurance.    The 
interest  may  be  of  sudi  a  character  that  the  destruction  of  the  property  will 
have  a  direct  effect  upon  it,  not  a  remote  or  consequential  effect.    If  by  the 
loss,  the  holder  ol  the  interest  \a  deprived  of  the  possession,  enjoyment  or 
profits  of  the  property,  or  of  a  security  or  lien  resting  thereon,  or  other  cer- 
tain benefits  growing  out  of  or  depending  upon  it,  he  holds  an  insurable  in- 
terest: I  Phillips  on  Ins.,  sees.  175,  342,  346;  Flanders  on  Ins.,  342;  War^ 
rea  ▼.  The  Davenpori  F,  Ina.  Co.,  31  Iowa,  464. "    And  says  the  supreme  court 
of  Maasachusetts:  '*It  is  now  well  established  that  even  one  who  has  no  title, 
i^sl  or  equitable,  in  the  property,  and  no  present  possession  or  right  of  pos- 
sessioo  thereof,  yet  has  an  insurable  interest  therein,  if  he  will  derive  benefit 
from  its  continuing  to  exist,  or  will  suffer  loss  by  its  destruction:"  WilUanu 
V.  Soger  WUliama  Ins.  Co,,  107  Mass.  877,  379,  citing  the  principal  case; 
PMinam  v.  MercantiU  Ins.  Co.,  5  Met  386;  Eastern  R.  R.  Co.  v.  ReUef  Ins. 
Co.,  98  Mass.  420,  423,  and  other  cases  there  dted;  Springfield  Ins.  Co.  v. 
Brown,  43  N.  T.  389.    And  in  Herkimer  v.  Riee,  27  Id.  163,  173,  Denio,  Ch. 
J.,  states:  "The  law  does  not  require  that  the  assured  should  have  an  estate 
or  a  property  in  the  subject  of  the  insurance.    It  is  sufficient  that  he  have  a 
direct  pecuniary  interest  in  its  preservation."    Within  the  meaning  of  these 
rules,  what  particular  interests  are  insurable  will  best  be  seen  by  a  considera- 
tion of  the  special  eiranmstanoes  wherein  the  question  may  arise. 

MoBSOiUSOB  AND  MoBTQAOXE.— With  respoct  to  the  mortgagor,  it  is  well 
established  that  he  has  an  insurable  interest  in  the  mortgaged  premises,  which 
cootinnes  as  long  as  his  right  of  redemption  exists:  Jones  on  Mortgages,  sec 
397;  the  princi|Md  esse;  Meehler  v.  Phesnix  Ins.  Co.,  38  Wis.  665;  WcUsh  v. 
Philadelphia  Fire  Assn.,  127  Mass.  383.  He  may  insure  to  the  full  value  of 
the  propel  ty  and  recover  the  amount  insured,  provided  he  has  the  right  to  re- 
deem at  the  time  of  the  loss:  Id.  And  his  insurable  interest  continues,  even 
after  a  conveyanoe  by  the  mortgagor,  absolute  on  its  &ce  but  intended  as  a 
raortgige:  Hodges  v.  Tenn.  F,  A  M.  Ins,  Co.,  8  K.  Y.  416.  A  mortgagor  of 
penooalty  inpossossion  has  insurable  interest  therein:  K^iotik  v.  Birmingluim 
F,  Ins.  Co.,  S.  C.  Pkk,  9  Ins.  Law  J.  26.  On  the  other  hand,  the  mortgagee 
abo  has  an  insurable  interat  in  the  mortgaged  premises  to  the  amount  of  his 
debt:  Traderff  Ins.  Co.  v.  RoheH,  9  Wend.  404;  Foster  v.  Van  Reed,  70  N.  Y. 
19;  Haley  r.  Mam^faeturen^  Ins.  Co.,  120  Mass.  292;  Fox  v.  Phanixins.  Co., 
52  Me.  333;  Kellar  v.  Merchants^  Ins,  Co.,  7  La.  An.  29;  Insurance  Co.  v. 
Woodruff,  2  Dutch.  541.  So  different  mortgagees  of  the  same  property  have 
independent  interests,  which  each  may  insure  for  his  own  benefit  to  the  full 
amoont  of  his  interest:  Fox  v.  Phoenbr  Ins.  Co,,  52  Me.  333.  And  an  execu- 
tory contract  to  convey  a  mortgagee's  interest  does  not  deprive  him  of  his 
ri^t  to  insure,  or  limit  lus  recovery  to  the  amount  of  the  unpaid  purchase 
'ttoiiey :  Halty  v.  Mam^facturtri^  Ins.  Co.,  120  Mass.  292, 296,  citing  Davis  v. 


612  SxBONa  V.  Manufaotubebs*  Ins.  Co.         [Mass.  ^ 


QtUnqf  Ins,  Cc^  10  Allen,  1 13.  Though  the  iDnxraUe  interest  of  the 
IB  destroyed  by  the  pajrment  of  the  debt  secured  beforo  the  loss  oocnrs:  It 
aneeCcY.  Woodn^f,  2  Dntoh.  641;  Carpenter  ▼.  WathmgUm  /ns.  Co.,  16  Ftoi. 
495.  It  has  been  msde  a  question  whetiier  the  insnnuioe  of  the  mortg^igee's 
interest  was  aa  insnrance  of  the  debt  or  an  insorance  of  the  pramisea.  The 
determination  of  this  question  is  important,  for  if  the  contract  of  insorsnee  in 
this  instance  is  held  to  be  bnt  an  insorsnoe  of  the  debt,  the  mongsgee  can 
not  recover  from  the  insurers  as  long  as  there  is  property  nndestroyed  suffi- 
cient to  pay  the  debt. 

The  conflict  among  the  decisions  on  this  diBpated  subject  will  i^ipear  frooa 
the  exhaustive  review  of  the  authorities  in  the  American  Leadini;  Cnscs,  toL 
2,  pp.  826  to  829.  The  supreme  court  of  New  York,  in  Exeelnor  F,  Ins.  Co.  ▼. 
a,  Ins.  Co.  qf  Liverpool,  66  N.  Y.  343,  entered  into  an  elaborate  esBminatioA 
of  this  point,  referred  to  the  dicta  and  cases  holding  the  view  they  oonld  no* 
entertain,  and  came  to  the  conclusion  that  "it  is  the  property  which  ia  in- 
sured against  the  loss  by  fire,  and  the  protection  to  the  debt  is  the  aeqi 
thereof.  As  the  property  it  is  which  is  insured  against  loss,  it  ia  the 
which  occurs  to  it  which  the  insurer  contracts  to  pay,  and  for  such  loaa  he  ie 
to  pay  within  the  limit  of  his  liability,  irrespective  of  the  value  of  the  prop- 
erty undestroyed.  *  *  *  The  undertaking  ia  that  the  property  ahall  not 
suffer  loss  by  fire;  that  is,  in  effect,  that  its  capacity  to  pay  the  mortgaged 
debt  shall  not  be  diminished.  When  an  appreciable  loss  has  occurred  to  the 
property  from  fire,  its  capacity  to  pay  the  mortgaged  debt  has  been  affected; 
it  is  not  so  well  able  to  pay  the  debt  which  is  upon  it.  The  mortgage  inter- 
est, the  insurable  interest^  is  lessened  in  value,  and  the  mortgsgee,  the  in- 
suree,  is  affected  and  may  call  upon  the  insurer  to  make  him  as  good  again  as 
he  was  when  he  effected  his  insurance."  Approving  this  construction  of  the 
mortgagee's  contract  of  insurance  upon  the  mortgaged  premises,  is  1  Jonea  on 
Mortgages,  sec  419.  This  rule,  of  course,  applies  to  those  cases  only  whece 
the  mortgsgee  insures  his  interest  in  the  mortgaged  premises  at  his  own  ex- 
pense, and  for  his  own  indemnity,  with  no  agreement  or  understanding  with 
the  mortgagor.  Insurance  procured  by  a  mortgagee  upon  the  request  or  at 
the  expense  of  the  mortgagor,  has  been  determined  to  be  held  by  the  moit- 
gagee  for  the  protection  of  both  interests,  and  the  implied  oUigatian  ariaing 
is  that  the  insnrance  money,  whe9  paid  to  the  former,  shall  be  applied  upon 
the  mortgage  debt:  Waring  ▼.  Loder,  63  K.  Y.  681,  citing  Holbrodk  ▼.  Ameri' 
can  Ins.  Co.,  1  Curtis,  193;  Bt^ah  SUam  Engine  Works  ▼.  Stm  MyL  Ims.  Co^ 
17  K.  Y.  406,  per  Pratt,  J.;  CUntonv.  Hope  Ins.  Co.,  46  Id.  407. 

Thb  Lzbn  07  A  Meobanio  or  Matkbial  Mait,  given  to  him  by  ststeto 
upon  the  building  on  which  the  labor  or  materials  were  used,  crsataa  an  in- 
terest which  may  be  made  the  foundation  of  a  contract  of  iasaranoe.  The 
nature  of  this  interest  was  carefully  considered  in  Carter  ▼.  Humboidl  Fire 
Ins.  Co.,  12  Iowa»  287.  The  court  there  say,  p.  292:  "The  mechanic  haa  a 
positive,  actual  interest  in  the  building  anterior  to  the  time  of  its  reoqgnitioa 
by  the  court,  or  the  reducing  of  the  amount  due  to  a  judgments  And  tha^ 
too,  in  such  a  sense,  as  that  it  is  possible  for  it  to  be  destroyed  by  firs  ao  that 
the  mechanic  shall  lose  the  entire  value  and  price  of  his  labor  and  mateiialB.'' 
The  insurable  character  of  the  interest  created  by  the  mechanic's  lien  ia  alao 
recognized  in  Stout  v.  City  Fire  Ins.  Co.  qfNeto  Haven^  12  Iowa,  371;  Lomg-^ 
hwrst  V.  Star  Ins.  Co.,  19  Id.  364.  In  ProteeUtm  Ins.  Co,  v.  Ball,  16  B.  Mos. 
411,  430,  it  was  intimated  that,  irrespective  of  the  lien,  a  builder  haa  an  in- 
surable interest  in  a  building,  if  his  right  to  compensation  from  the  employer 
depends  on  the  completion  of  the  house.    But  a  judgment  lien  doea  not  give 
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the  creditor  a  right  to  insure  the  whole  or  any  part  of  the  debtor's  property, 
such  lien  being  in  its  nature  general,  and  not  a  specifio  charge  upon  definite 
pfoperty:  Orevemeyer  v.  Southern  Mut,  fn$,  Co.,  02  Pa.  St.  340. 

Vkndor  axi>  Vsndkb. — One  in  possession  of  a  bnilding  under  a  valid  sub- 
sisting contraet  of  pnrohase  is  the  equitable  owner,  and  has  an  insurable  in- 
terest, although  he  has  not  paid  the  whole  consideration  money:  Bamsey  y. 
Phcatix  Ins.  Co.,  N.  D.  of  K.  Y.,  Feb.  1S80;  1  Fed.  Rep.  396;  Smith  v. 
Bawditch  InB.  Co.,  6  Gush.  448;  Twkfrman  v.  Htmu  In*.  Co.,  9  R.  I.  414; 
Framiiim  Int.  Co.  t.  Martin,  40  K.  J.  L.  (11  Vroom)  668;  AyrtsW.  Harifwrd 
Ins.  Co.,  17  Iowa,  176;  Cohmhian  Ins.  Co.  ▼.  Lawrence,  2  Pet  26;  TyUr  v. 
jAaa  Firs  Ins.  Co.,  16  Wend.  386;  Southern  Ina.  Co.  ▼.  Lewis,  42  Oa.  687. 
Says  C.  J.  Marshall,  delivering  the  opinion  of  the  court  in  Colmnbian  Ins.  Co. 
T.  Lawrenet,  supra,  46,  47:  "That  an  equitable  interest  may  be  insured  Is 
admittad.  We  can  peroeiye  no  reason  which  excludes  an  interest  held  under 
an  eoDeontoty  oontiaot.  While  the  contract  subsists,  the  person  claiming  un- 
der it  has  undoubtedly  a  substantial  interest  in  the  property.  If  it  be  de- 
stroyed, the  loss,  in  contemplation  of  law,  is  his.  If  the  purchase  money  be 
paid,  it  ia  his  in  fact.  If  he  owes  the  purchase  money,  the  property  is  its 
equiTalent,  and  Is  still  Tsluable  to  him.  The  embamssment  of  his  affidrs 
Boay  be  anch  that  his  debts  may  absorb  all  his  property;  but  this  circum- 
stanoa  haa  never  been  considered  as  proving  a  want  of  interest  in  it.  The 
destruction  of  the  propeity  is  a  real  loss  to  the  person  in  possession,  who 
claims  title  under  an  executory  contract,  and  the  contingency  that  lus  title 
may  be  defeated  by  subsequent  events  does  not  prevent  this  loss.  We  per- 
ceive no  reason  why  he  should  not  be  permitted  to  insure  against  it.  The 
esses  cited  in  argument^  and  those  summed  up  in  Phillips  on  Insurance,  26, 
on  insurable  interest,  and  in  1  Marshall,  104,  c  4,  and  2  Marshall,  787,  c 
1 1,  prove,  we  think,  that  any  actual  interest,  legal  or  equitable,  is  insura- 
ble." The  same  principles  apply  to  personal  property;  and  the  vendee  in  the 
conditional  sale  of  certain  mules  was  said,  "without  doubt,"  to  have  an  in- 
surable interest  in  them:  HoJbrooh  v.  SU  Paul  F.  and  M.  Ins,  S.  C.  qfMinn., 
8  Ins.  Law  J.  789.  The  validity  of  the  contract  under  which  the  assured 
holds  can  not  be  questioned  by  the  insurers.  The  question  is  not  as  to  the 
validity  of  the  transfer  as  against  creditors  and  subsequent  purchasers.  It  is 
•ufficient  that  the  plaintiff  acquired  a  title  to  the  specific  property  insured, 
which  had  not  been  defeated  by  creditors,  or  otherwise,  at  the  time  of  the 
fire,  and  by  the  destruction  of  which  he  has  suffered  direct  loss  to  the  value 
of  tho  property  destroyed:  Little  v.  Phoenix  Ins.  Co.,  123  Mass.  384,  citing 
Halty  V.  Manufacturerif  Ins.  Co.,  120  Id.  292,  296;  Eastern  R.  R  v.  Belitf 
Ins.  Co.,  98  Id.  420,  423;  WUUams  v.  Boger  WUiiams  Ins.  Co.,  107  Id.  377, 
379;  Ciark  v.  Washington  Ins.  Co.,  100  Id.  609.  Because  the  trsnsfer  was 
binding  between  the  parties  in  Little  v.  Pheenix  Ins.  Co.,  supra,  the  insurers 
were  not  allowed  to  attack  its  validity.  Should  an  attempted  transfer  or 
contract  not  be  binding  between  the  immediate  parties,  it  is  conceived  that 
an  insurable  interest  would  not  be  created  in  the  transferee.  That  such  an 
invalid  contract  does  not  divest  the  transferrer  of  his  insurable  interest  so  as 
to  bar  an  action  by  him  on  a  policy  of  insurance  previously  taken  out»  ap- 
pears from  the  following  facts:  The  property  insured  was  a  quantity  of  wool 
Prior  to  the  loss,  plaintiff  contracted  orally  to  sell  his  interest  to  one  who 
was  owner  in  common  with  him  of  certain  lots  of  the  wool,  but  not  of  alL 
The  wool  was  to  be  weighed,  sorted,  etc.,  and  delivered  at  a  specified  place. 
I^yment  was  to  be  made  by  crediting  the  amount  on  an  existing  debt:  Held, 
that  there  was  no  transfer  of  intf  rest  valid  under  the  statute  of  frauds,  and 
Am.  Dsc.  Taxm  ZX— 0 
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that  the  fact  that  plaintiff  snppoied  at  the  time  that  the  title 
did  not  affect  his  right  to  recover  on  the  policy:  PUney  ▼.  Olem's  FaUt  /at. 
Co.^  65  N.  Y.  6.  The  caae  of  Boos  v.  MerehanU^  MuL  Int.  Oo,^  27  Ia.  Ab. 
409,  goes  so  far  as  to  hold  that  one  who  has  f aniiahed  goods  to  another,  who 
obtains  other  goods  on  their  credit,  has  an  insurable  interest  in  the  stock,  it 
appearing  that  his  only  reliance  for  payment  was  npon  the  fidelity  of  thai 
other  and  of  his  success  in  business. 

Lbssos  A2n>  IiRSSKK. — ^The  landlord  and  tenant  have  each  an  intecvstt  in 
the  premised  demised,  which  may  be  protected  by  a  contract  of  insomnee; 
Ely  T.  Ely,  80  HL  532;  Nihlo  v.  THa  North  American  Fire  Ine.  Co.,  1  Sand! 
552;  Hope  MuL  Ins.  Co.  v.  Brolaaky,  35  Pa.  St  282;  Lawratee  v.  St.  Mart% 
Ins.  Co.,  43  Barb.  479;  Ine.  Co.  v.  Haven,  05  U.  8.  242;  MUcheli  ▼.  Homte 
Ins.  Co.,  32  lowa»  421.  A  sub-lessee,  having  rented  a  building  on  the  leased 
premises,  also  has  an  insurable  interest  therein:  AfUehdl  y.  Home  Ine.  Cn., 
32  Iowa,  421.  And  in  such  goods  of  a  lessee  as  the  lessor  is  entitled  to 
seiae  for  his  rent,  he  has  an  insurable  interest:  Colmnbia  Ins.  Co.  v.  Cooper^ 
50  Pa.  St  331.  With  respect  to  the  lessee's  interest,  the  difficully 
to  its  value,  and  Niblo  v.  North  American  Ins.  Co.,  1  Sandf.  552; 
gested  that  the  value  of  the  tenements  for  occupation,  subject  to  the  nut, 
would  be  a  proper  measure.  An  interesting  question  was  presented  in  l^eeds 
V.  Cheeiham,  1  Sim.  Ch.  146.  There  the  plainti£^  a  lessee,  sought  to  compel 
the  defendajit^  the  lessor,  to  apply  towards  the  rebnildmg  of  the  demised 
premises  money  which  he  had  received  from  an  insurance  company,  and 
asked  that  the  defendant  should  be  restrained  from  prosecuting  his  actioa  for 
the  rent  of  the  burned  premises.  The  court  sustained  a  demurrer  to  the  bill 
If  the  lessee  erect  buildings  which  he  has  a  right  to  remove  at  the  expizatioo 
of  his  term,  and  which  the  lessor  may  distrain  for  rent  in  arrear,  the  latt«r 
may  protect  himself  by  an  insurance:  MiUenberger  v.  Beacom,  9  Pk.  St  196; 
in  such  buildings  the  lessee,  of  course,  has  an  insurable  interest:  Hi^  MwL 
Fire  Ins.  Co.  v.  Brolaskey,  36  Id.  282;  and  on  the  other  hand,  in  those 
buildings  also,  the  lessor  has  an  insurable  interest,  which  the  lessee  baa 
erected,  and  which  he  has  no  legal  right  to  remove:  Mayor  qf  New  York  v. 
Brooklyn  Fire  Ins.  Co.,  41  Barb.  231;  Oakman  v.  Dorchester,  iftct  F.  Ins. 
Co.,  98  Mass.  57. 

HusBAin)  Ain>  Wite^ — ^A  wife  holding  pro|ierty  in  her  own  name,  donated 
to  her  by  her  father  during  marriage,  may  insure  it:  Breard  v.  Meehaniaf 
Ins.  Co.,  29  La.  An.  764.  The  husband  has  an  insurable  interest  in  a  house 
occupied  by  him  and  his  wife  as  a  homestead,  and  built  upon  land  in  which 
she  held  a  life<^state:  Merrett  v.  Farmers^  Ins.  Co.,  42  Iowa,  11.  In  anch 
case,  the  court  said,  upon  the  authority  of  the  principal  case;  FramiiiA  Ins., 
Co.  V.  Drake,  2  B.  Men.  47;  end  Insurance  Co.  v.  Chase,  5  WalL  509,  that 
the  right  of  recovery  would  extend  to  the  amount  of  damages  to  the  prop- 
erty, not  exceeding  the  sum  insured,  without  regard  to  the  value  of  the  insar* 
er's  interest  in  the  property.  The  husband,  moreover,  has  a  dear  insnxmUe 
interest  in  buildings  on  land  belonging  to  his  wife:  Curry  v.  Commonweaith 
Ins.  Co.,  10  Pick.  535,  reported  po^  in  this  volume  of  the  American  Decis- 
ions; Mutual  Ins.  Co.  v.  Dealt,  18  Md.  26;  Harris  v.  York  MuL  Ins.  Co.,  50 
Pa.  St  341.  In  this  last  citation,  C.  J.  Woodward  stated  that  if  the  policy 
taken  out  in  the  husband's  own  name  could  not  be  supported  on  the  gronnd 
of  his  insurable  interest  in  the  premises,  which  the  court  were  of  opinion  did 
exist,  yet  the  contract  of  insuniQce  would  be  deemed  valid  on  the  ground 
of  agency,  the  husband  being  considered  his  ii'ife's  agent,  her  assent  being 
implied  from  the  absence  of  objection. 
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That  a  Trustxs  having  no  personal  interest  in  the  property  may  pro- 

cnre  an  insiirance  on  it,  is  a  doctrine  too  well  settled  to  need  a  citation  of 

aathoriti«8  to  confirm  it.    As  early  as  1802,  the  judges  of  the  exchequer 

chamber,  in  the  case  of  Lueena  v.  Cra^furd^  8  Bos.  &  P.  75,  held  that  an 

agent,  tmatee,  or  consignee  conld  insure,  and  that  it  was  not  necessary  that 

the    aamred  should  have  a   beneficial  interest  in  the  property   insured, 

and  the  rule  established  by  this  case  has  ever  since  been  followed  by  the 

conrts  of  this  country  and  England:  CoUtmbian  Ins,  Co.  v.  Lawrence,  2  Pet. 

25;  &  C,  10  Id.  510;  Sw^/t  v.  Mutual  Fire  Ins.  Co.,  5  Foster,  186;  2  GreenL 

St.,  sec  379;  Parsons'  Mercantile  Law,  c.  18,  sec.  23;  Putnam  v.  Merean^ 

tUe  Ina»  Co,,  5  Met.  886;  Angell  on  Life  and  Fire  Insurance,  seca  56,  57, 

73;  Ortni/vrd  w.  Hunter,  8  Term  13;"  Insurancs  Company  v.  Chase,  5  WalL 

609,  513.     In  the  course  of  the  same  opinion,  it  is  further  said:  "  A  trustee, 

therefore,  having  the  right,  is  justified  in  insuring  the  property,  even  to  its 

full  valno,  although  there  is  no  obligation  on  him,  in  the  absence  of  express 

directiona,  to  insure  at  all:  Le win's  Law  of  Trusts  and  Trustees,  883;  Page  v. 

Western  Ins.  Co.,  13  La.  49;  1  Phillips  on  Ins.  163;  Angell  on  Fire  and  life 

loa.  aec  73^" 

The  interest  of  an  executor  or  administrator  in  the  buildings  and  realty  of 
the  estate  of  his  decedent  has  not  received  an  express  judicial  determination 
m  all  its  phases.  Where  the  personal  representative  holds  as  trustee  under 
the  wiU  he  has  an  insurable  interest  in  the  subject-matter  of  the  trust:  Sav- 
age T.  Howard  Ins.  Co.,  52  N.  Y.  502;  Phelps  v.  Oebhard  Fire  Ins.  Co., 
9  Boaw.  404;  Herkimer  v.  Hice,  27  K.  Y.  163.  And  where  the  personal  es- 
tate ia  insufficient  to  pay  the  debts,  an  insurable  interest  in  the  executor  or 
administrator  also  exists:  Herkimer  v.  Rice,  supra;  Clinton  v.  Hope  Ins.  Co. ,  45 
K.  Y.  454;  but  whether  there  is  an  interest  that  will  support  an  insurance  by 
the  personal  representative  in  cases  of  sufficiency  of  personalty  to  discharge 
the  indebtedness,  seems  to  be  a  matter  undetermined.  Herkimer  v.  Rice, 
supra,  contauia  an  elaborate  argument  in  support  of  the  executor's  right  to 
insure  boildings  situated  on  the  land  of  the  deceased,  where  the  estate  is  in- 
solvents The  reasoning  is  based  in  a  great  measure,  if  not  wholly,  upon  the 
fact  that  the  executor  or  administrator  represents  the  creditors,  and  that 
they,  when  there  are  not  sufficient  personal  assets  to  pay  their  claims,  have 
a  dear  interest  in  that  which  they  must  then  look  to,  the  buildings  and  lands, 
which  interest  they  are  entitled  to  protect  by  an  insurance.  Were  the  estate 
solvent^  the  creditors  would  suffer  no  loss  by  the  destruction  of  the  buildings; 
and  therefore  the  executor  would  have  no  right  to  insure  them,  so  far  as  that 
rig^t  depends  upon  the  interest  of  the  creditors. 

CoirsioincB — Baileb. — ^A  consignee  has  an  insurable  interest  in  goods  con- 
signed to  him  to  the  extent  of  his  advances,  expected  commissions,  and 
profits:  Shaw  v.  Etna  Ins,  Co.,  49  Mo.  578;  Etna  Ins,  Co.  v.  Jackson,  16  K 
Mon.  242;  and  this  regardless  of  any  instructions  from  the  consignor.  But 
if  the  consignee  accepts  a  consignment  with  instructions  to  insure,  he  in  such 
case  will  be  liable  for  the  full  value  of  the  goods  upon  their  loss,  should  such 
instruction  be  not  obeyed.  Therefore  the  consignee,  under  those  circum- 
stances, is  regarded  as  interested  to  the  full  value  of  the  property,  and  may 
insure  to  that  amount:  Sliaw  v.  Etna  Ins.  Co.,  supra,  citing BariUt  v.  Walter, 
13  Mass.  297;  Oliver  v.  Green,  3  Id.  133j  and  Herkimer  v.  Rice,  27  N.  Y 
173.  Where  the  consignment  has  been  received  the  consignee  assumes  the 
character  of  a  bailee,  and  as  such  may  insure  without  instructions  so  to  do. 
As  18  said  in  J/oujh  v.  People* s  F.  In>*.  Co.,  3G  Md.  398,  432:  '*  The  law  seems 
to  be  well  settled  thst  a  person  liaving  goods  in  his  possession  as  consignee  or 
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on  commiarion,  may  inrare  them  in  his  own  name,  and  in  the  event  of 
recoTer  the  full  amount  of  the  insnranoe,  and  after  satisfying  his  own 
hold  the  balance  as  trnstee  for  the  owner:  Story  on  Agency,  seo.  Ill; 
/n«.  Co.  ▼.  Jaekaon,  16  K  Mon.  258:  DeFcrrtit  ▼.  FnUon  /jm.  C<k^  1  HaU, 
128;  Lee  v.  Ad^  87  N.  T.  90;  Waten  ▼.  Astmr.  Co.,  85  E.  C.  L.  879;  X^ow- 
ffonete.  R.  W.  Co.t.  Glyn^  102  Id.  660;  North  Br.  Ins.  Co.  ▼.  Mi^fU,  Law  Rep.* 
Jan.,  1872,  p.  81;  BUerv.  Mom,  13  Pa.  St  219."    And  aawrting  the  wmtt 
doetrine  is  Planier^  Int.  Co.  ▼.  Engle^  9  Ins.  Law  J.  71,  Sup.  Ct  of  JAd. 
Common  oairiers:  Bamage  ▼•  Com  Exekamge  Int.  Co.,  86  K.  7.  655;  (^xMoCey 
V.  Cohen,  3  B.  ft  Aid.  478;  London  etc  B.  W.Co.  r.  Olifn,  1  EL  ft  EL  652; 
EoitemR.  R.  Co.  r.  R^irfF.  Ina.  Co.,  98 Mass.  420;  Carter Y.ffwmbokUF.  /ml 
Co.,  12  Iowa,  287;  warshoosemen:  Watere  t.  Monarch  Am.  Co.,  6  EL  ft  BL 
870:  Scutem R.  R.  Co.  r.  ReUtf  F.  In».  Co., 9^y[Mm.4SO;  Carter  r.  ffwmboidi 
F,  Ina.  Co.,  12  Iowa,  287;  and  the  eharterevs  of  a  messol,  who  have  firrrmaTitcnt 
to  pay  its  value  in  case  of  loss,  or  to  obtain  insurance  npoa  it  against  the  asaml 
risks:  OUoer  t.  Oreen,  3  Mass.  133;  BarOet  v.  Walter,  13  Id.  267;  Batiem  It, 
R.  Co.  V.  RtUefF.  Ins.  Co.,  98  Id.  420,  have  each  an  insurable  intetesfc  in  tba 
articles  under  their  controL    Under  the  reason  of  the  rule  goveninK  in  thoae 
cases,  any  one  who  has  in  his  custody  the  goods  of  another  for  tlie  aafe 
keeping  of  which  he  is  responsible,  may  protect  himself  by  inanriiig  tbm 
goods  to  their  full  value.    And  within  the  spirit  of  this  principle  would  be 
included  agents,  innkeepers,  pledgees  or  pawnbrokov:  Wood's  Fire  Ins.,  eeesL 
289,  805.    Woods,  in  section  280,  says:  ''The  cases  have  gone  totheex- 
treme  length  of  holding  that  any  person  lawfully  in  the  possession  ef  prop- 
erty may  insure  the  property  in  his  own  name  for  the  benefit  of  the  owner, 
when  the  insurance  is  effected  with  that  purpose  and  intention,  and  is  ex* 
pressed  in  apt  terms  in  the  policy;  and  may  recover  as  trustee  lor  the  real 
owner,  to  the  extent  of  the  value  of  the  property,  as  measured  by  the  polky* 
whether  he  personally  has  any  interest  therein  or  not"    The  anther  Hiea 
quotes  at  length  from  Waring  v.  Indemnity  Ins.  Co.,  45  K.  Y.  606. 

Shebotb  have  an  insurable  interest  in  goods  attaohed.  "The  sheriff  by 
the  seizure  on  the  attachment,  acquired  a  special  property  in  the  goods  whi^ 
would  have  enabled  him  to  maintiain  an  action,  and  to  recover  their  full  vain* 
against  any  one  who  should  take  them  out  of  his  custody:  2  Saund.  47,  note 
1;  Story  on  Bailm.  sec  125;  2  Mass.  514;  3  Hill,  215.  Such  special  prop- 
erty gave  him  an  insurable  interest.  It  was  his  duty  to  keep  the  property 
safely  until  sold  or  released,  and  he  was  chargeable  for  its  desfamction  by  any 
cause  against  which  he  could  protect  it  by  ordinaiy  care,  if  he  was  not  snb- 
ject  to  a  more  stringent  rule  of  responsibility:  5  Hill,  588;  21  N.  T.  109b 
Although  he  was  under  no  obligation  to  insure,  he  could,  if  he  chose,  protect 
himself  against  this  risk  by  insurance.  '  A  bailee  or  depositary  being  liable 
by  law  or  by  contract  for  certain  risks,  whereby  the  subjects  bailed  or  de- 
posited may  be  damaged  or  lost»  has  an  insurable  interest  in  it  in  respect  to 
such  risks:'  1  PhiL  on  Ins.,  4  ed.,  p.  121,  sec.  191.  'A  man  is  interested  in 
a  thing  to  whom  advantage  may  arise,  or  prejudice  happen,  from  the  circnm- 
stances  that  may  attend  it,  and  whom  it  importeth  that  its  condition  as  to 
safety,  or  other  quality,  should  eontinue:'  2  New  Bep.  302;  1  Hall,  84»  10^ 
103:"  WkUe  V.  Madison,  20  N.  Y.  117,  126.  And  the  deputy  sheri£^  as 
such,  without  special  power,  is  authorized  to  insure  in  the  name  and  on  be- 
half of  his  principal:  Id.  Not  only  has  the  officer  an  insurable  interest  in 
goods  which  he  has  seized  by  virtue  of  the  process  placed  in  his  hands,  but 
the  owner  of  such  goods  also  has  an  interest  which  he  may  insure,  as  where 
goods  liave  been  levied  upon  under  an  execution,  and  are  under  the 
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«f  tkja  sheriff:  FrantUn  Ine.  Co.  v.  FmHoi^y  6  Whart.  463.  Moreover,  the 
raeocptor  of  goods  attached  may  imore  them  in  his  own  name:  Fiir€iMiC%  In», 
Cfo»  ▼•  PowtU,  13  B.  Men.  812.  Alio,  an  attaching  or  levying  creditor: 
Woods  FiM  Ina,  sees.  288»  309. 

PABTirKB& — Where  the  insnianoe  of  the  partnership  property  is  not  in- 
tended lor  the  b«nefit  of  the  firm,  nor  the  premium  paid  from  the  partner- 
ship fond,  and  there  is  no  evidence  of  a  sahseqnent  ratification  of  the  oon- 
tcmot  by  the  other  partners,  "  the  mle  is  settled,"  says  Ohristiancy,  J.,  in 
Peoria  M.  A F.  Int.  Co.  v.  HaU,  12  Mich.  202,  210,  "in  referance  to  afire 
polioy  like  this^  that  if  one  partner,  or  part  owner,  of  property  held  in  oom- 
moBiy  insure  in  his  own  name  only,  the  policy  will  cover  his  undivided  in* 
teresty  sad  no  more:  Graves  v.  BotlUm  Marine  Ins,  Co,,  2  Cranch,  419,  440;  3 
Kent  (5  ed.),  268;  2  Dner*s  Ins.,  sees.  20  and  24;  Finney  v.  Bec(ford  Com. 
/ess.  Cb.»  8  Mete.  348;  Finney  y.  Warren  Ins.  Co.,  I  Id.  16;  Pearson  y.  Lord, 
•  MsM.  81;  1  PhiL  on  Ins.  219,  sec  391;  1  Axnould  on  Ins.  146,  and  note. 
The  role  may  be  otherwise  when  the  partner,  making  the  insurance,  has 
msde  adTsnoes  to  the  firm,  which,  by  agreement,  are  to  constitute  a  lien  on 
the  gocMla  insured:  2  Duer  on  Ins.,  sees.  19  and  24;   MUUandore  v.  AUatitie 
/esL  Cou.  8  La.  057.    *    *    *    One  partner  can  not,  by  reason  alone  of  in- 
tasest  as  such,  insure  in  his  own  name,  and  for  his  own  benefit,  the  interest 
of  his  oopartaer  in  the  partnership  stock.    And  though  such  may  have  been 
the  intention  of  both  of  the  assured  and  of  the  company  on  entering  into  the 
contvaoty  the  policy,  in  legs!  effect,  can  operate  only  as  an  indemnity  against 
to  the  extent  of  the  plaintiff's  undivided  half  of  the  goods.    And  if  the 
r,  when  made^  did  not  cover  the  other  partner's  undivided  half,  that 
portion  would  not  be  brought  within  it  by  the  plaintiff's  subsequent  acquisi- 
tion of  the  property  from  such  partner."    A  partner  may  insure  the  whole 
of  the  partnership  property  for  the  benefit  of  the  firm.    In  Manhattan  Ins. 
Co.  T.  WeUter,  69  Pa.  St  227,  230^  a  policy  on  the  entire  partnership  prop- 
erty was  iHued  in  the  name  of  one  of  the  partners,  Webster,  he  having  told 
the  agent  of  the  company  that  he  wanted  to  insure  the  interests  of  both. 
Said  Judge  Sharswood,  delivering  the  opinion  of  the  court:  ' '  It  is  denied  that 
Webster,  as  a  partner,  had  an  insurable  interest  in  the  entire  stock,  and  had 
s  light  to  insure  his  partner's  interest  as  well  as  his  own.    The  interest  of 
each  partner  in  the  assets  of  the  firm  ia  not  a  title  to  any  aliquot  part,  as  a 
half  or  a  fourth.    Each  partner  being  liable  m  soUdo  for  the  engagements  of 
the  partnership,  has  a  rights  which  is  termed  his  equity,  because  in  Ei^land 
it  was  adminirtered  only  in  the  court  of  chancery,  to  have  the  firm  assets 
applied  in  the  first  instance  to  the  payment  of  the  firm  debts;  an  equity 
through  the  instrumentality  of  which  the  partnership  creditors  have  a  prior- 
ity over  separate  creditors,  to  be  paid  out  of  the  partnership  funds.    The  in- 
terest of  s  partner  ii,  therefore,  only  such  a  proportion  of  the  capital  and 
profits  as  by  the  original  articles  or  agreement  he  may  appear  to  be  entitled 
to  receive  i^ter  all  the  debts  are  paid,  and  the  afl^urs  of  the  concern  liquidated 
and  wound  up.    It  ia  plain,  then,  each  partner  has  an  insurable  interest  in 
the  entire  stock*  and  on  receipt  of  a  loss  on  insurance,  must  account  there- 
lor  to  the  partnership. 

"This  ii  admitted  by  Marshall,  C.  J.,  in  the  leading  case  cited  and  princi- 
pally relied  on  by  the  counsel  of  the  plaintifii  in  error:  Oraives  v.  Boston  Marine 
ins.  Co.,  2  Cranch,  419.  It  was,  indeed,  the  very  point  decided  in  Page  v. 
/Vy,  2  Boa.  k  P.  200;  Murray  v.  Columbian  Ins.  Co.,  11  Johns.  302;  Lavh 
rtnce  v.  Sebor,  2  CaL  203.  'There  can  be  no  doubt,'  says  Kent,  C.  J.,  *that 
a  partner  has  such  an  interest  in  the  entirety  of  the  cargo  as  to  enable  him 
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lepsiBtdy  to  ionire  it»  and  that  an  ATennent  that  he  had  an  intemt  m  tin 
property  to  the  amount  of  the  inaoranoe  is  sapported  by  proof  of  a  partacr- 
ship  interest  to  that  amonntb'  The  only  qoestioD  as  to  which  theanthotUiea 
do  not  seem  to  be  perfectly  in  aooord,  is  as  to  whether  the  names  of  all  the 
partners  mnst  be  inserted  in  the  policy,  or  it  most  expressly  insure  the  entire 
interest  of  the  partnenhip:  1  PhiL  on  Ins.  160,  161;  2  Doer  on  Ins.  74.**  - 
Under  the  facts  of  the  case,  the  ooort  held  that  the  partner  might  reoover 
the  whole  interest^  and  did  not  decide  in  regard  to  the  necessity  of  inserting 
the  names  of  all  the  partners  in  the  policy.  That  a  policy  aimilariy  issaed, 
mider  a  similar  mistake,  would  be  reformed,  to  comport  with  the  intention  of 
the  parties,  was  decided  in  i:ei<&  ▼.  (7lo6e /»«.  Co.,  52  in  51&  Anomiaal 
partner  may  join  with  other  members  of  the  firm  in  effecting  an  insnranoft  on 
the  property  of  the  oonoem:  Phamix  Jns.  Co,  t.  ffamUiom^  14  Wall.  501  In 
Warrem  ▼•  Davmpari  Fin  Im,  Cc^  31  Iowa,  464^  stockholders  in  a  eorpoiar 
tion  were  pronoonoed  to  have  an  insosable  interest  in  the  corporate  property. 
This  dedsion  refers^  by  way  of  illnsbation,  to  a  large  number  of  adjudged 
oases,  defining  "inaoiable  interest" 

FoTUBX  PBODUon. — ^In  a  yeiy  careful  and  lengthy  opinion.  Chief  Jnstiea 
Ryan,  in  Sawyer  ▼.  Dodge  Co,  MvL  In*,  Co,^  37  Wis.  503.  reriewa  the  subjeel 
ol  insurable  interest  in  things  not  m  esse.  The  policy  before  the  oourt  wan 
for  fiTo  years,  covering  grain  in  staokB  and  gnmaiy  for  five  auooeasive  cropk 
The  contract  of  insurance  was  upheld,  and  as  a  conduaion  from  his  rsaeardi- 
9M,  Judge  Byan  says:  **  We  are  disposed  to  hold  fire  insursnoea  on  time,  by 
open  policies  of  the  future  material  production  ol  the  assured,  in  the  course 
of  his  business,  in  his  trade  or  calling,  valid  contracts  for  indemnity.**  Be- 
ferring  to  insurance  on  future  purchases  of  goods,  he  states,  p.  544,  "  Not- 
withstanding the  dictum  t^t  the  bare  possibility  that  a  right  to  property 
might  hereafter  azise^  can  not '  be  considered  an  insurable  interest:'  Macarif 
T.  In»,  Co,^  17  La.  365,  the  convenience  of  businees  requires  such  insn^ 
ance,  and  open  policies  of  that  character  are  constantly  upheld  to  cover 
subsequent  purchsses  of  goods:  PhiL  Ins.,  sea  491;  Angell  Ins.,  aea  203; 
Lane  v.  /jm.  Co.,  12  Me.  44;  CuAmoM  v.  /as.  Co.,  34  Id.  487;  Hooper  v.  /jml 
Co.,  17  K.  Y.  424;  ffofman  r.  Ine.  Co.,  32  Id.  405;  Wo(fe  v.  Ihs.  Co,,  39  Id. 
49;  Botmer  v.  Ine,  Co.,  13  Wis.  677;  KeeUr  v.  Ins,  Co.,  16  Id.  523;  Pw^be  ▼. 
Ins,  Co,,  17  Id.  378;  FUtaimnums  v.  Im.  Co,,  18  Id.  234.** 

Trb  Ihtibbst  must  Ezibt  at  the  time  of  the  loos:  Wood's  Fire  Insi,  aeo. 
251,  and  also  at  the  time  when  the  policy  ia  effeotod.  This  latter  raqusitiaB 
is  explained  in  the  note  to  Lcuarue  v.  CommonweaUk  Ine,  Co,,  2  Am.  Lead. 
Cas.  847,  to  mean  simply  '*thata  policy  intended  as  a  wager,  will  not  be 
rendered  valid  by  the  subsequent  acquisition  of  an  interest  in  the  property  at 
risk.  The  contiact  of  insurance  would  not  be  adequate  as  one  of  indemnity, 
if  it  could  not  extend  to  future  purchases,  which  there  mi^t  not  be  tioM  to 
cover  after  they  were  made."  The  signification  of  this  rule  is  further  ex- 
plained by  referring  to  cases  of  shopkeepers'  purchases  of  goods  from  time  to 
tune,  and  by  examples  drawn  from  marine  insniaaoei 


Heywood  v.  Pebsin. 

[10  Pxasaanro,  228.] 
Wbibb  a  MfMOBANBUM  WAS^  WRITTEN  ON  THE  BoROM  of  a  note  qpeo^y* 
ing  the  time  of  payment,  parol  evidence  im  admissible  to  show  when,  by 
whom,  and  under  what  circumstances  it  was  placed  there. 
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SucB  Mmmokaxdvm  BBnro  AmzzD  bevobe  Delivkrt  of  the  note  to  the 
payee,  parol  evidenoe  is  Inadmianble  to  show  that  the  time  of  payment, 
as  spedfied  in  the  memoiandnm, .  waa  dependent  upon  a  condition. 

Wkxbx  a  Notb  Fatablx  on  DxMAiTD  has  afiSxed  a  memotandnm,  ''One 
half  to  be  paid  in  twelve  monthsi  the  balance  in  twenty-four  months,** 
these  18  not  anch  a  repugnance  as  will  invalidate  the  contract. 

AasuiiPBiT  for  goods  sold  and  deliyered,  and  on  a  promissory 
note.  On  the  bottom  of  the  note,  which  was  payable  on  do- 
mand,  was  the  memorandum,  "One  half  to  be  paid  in  twelve 
months,  the  balance  in  twenty-four  months."  This  memoran- 
dum -was  written  before  the  note  was  delivered  to  the  payee. 
The  plaintiff  offered  to  prove  that  the  credit  was  conditional, 
dependent  upon  Perrin's  solvency.  Perrin  became  insolvent 
before  the  commencement  of  this  suit,  which  was  instituted  be- 
fore the  second  term  of  credit  had  expired.  The  case  was  sub- 
mitted for  the  consideration  of  this  court  upon  the  questions  of 
evidence  presented,  it  being  agreed  that  judgment  should  be  for 
the  full  amount  of  the  note,  if  the  evidence  concerning  the  con- 
dition was  admissible;  otherwise  for  half  the  note  and  interest. 

Bumside,  for  the  plaintiff,  contended  that  the  evidence  was 
admissible:  Barker  v.  PrentisSy  6  Mass.  430;  Hunt  v.  AdamSg 
Id.  519,  and  7  Id.  518;  Sargent  v.  S(mthgaie,  5  Pick.  812  [16 
km.  Dec.  409];    Leland  v.  Stone,  10  Mass.  461. 

Newton  and  W.  Lincoln,  contra,  cited  Jonea  v.  FaUa,  4  Mass. 
245;  Springfield  Bank  v.  Merrick,  14  Id.  822;  Hunt  v.  Adama,  7 
Id.  518;  Bichard8  v.  KiOam,  10  Id.  239;  Stackpole  v.  Arnold,  11 
Id.  27  [6  Am.  Dec.  150];  Lewis  v.  Thacher,  12  Id.  437;  Dtffight 
V.  Fomeray,  17  Id.  808,  829  [9  Am.  Dec.  148];  Parkhunsty.  Van 
CarOand,  1  Johns.  Ch.  282;  Bex  v.  Laindan^  8  T.  B.  879;  Dav- 
enport  v.  Maaon,  15  Mass.  90. 

Bj  CouBT.  The  first  question  which  arises  upon  this  report 
b  as  to  the  admissibility  of  the  parol  evidence. 

As  it  appears  by  the  face  of  the  note  itself,  that  the  memoran- 
dum, ''One  half  payable  in  twelve  months,  the  balance  in 
twenty-four  months/'  was  not  embraced  in  the  body  of  the  note, 
but  was  written  at  the  bottom,  after  the  attestation  of  the  sub- 
scribing witness,  it  was  competent  for  either  party  to  prove  by 
parol  evidence,  the  time  when,  the  person  by  whom,  and  the 
dienmstances  under  which  the  memorandum  was  a£Szed  to  the 
note.  These  words  might  have  been  added  after  the  delivery  of 
the  note,  or  by  a  stronger,  or  under  such  circumstances  as  not 
to  constitute  a  part  of  the  contract  between  the  parties.    Such 
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eTidenoe  had  no  tendency  to  Taiy,  control,  or  in  any  way  affect 
the  meaning  of  the  contract.  But  we  are  dearly  of  opinion 
that  the  evidence  of  the  declarations  of  the  promisee  as  to  his 
intentions  in  taking  the  contract  in  this  form,  and  as  to  his  un- 
derstanding of  the  meaning  and  constmction  of  its  terms, 
can  have  no  effect  in  giving  a  construction  to  the  instroment. 
Having  ascertained  vrhat  the  vrritten  vrords  vrere,  in  which  the 
parties  expressed  their  contract  at  the  time,  the  court  are 
bound  to  construe  it  according  to  those  terms,  whether  clearly 
or  obscurely  expressed,  and  can  derive  no  aid  from  the  conver- 
sation and  declarations  of  the  parties  at  the  time. 

From  the  evidence  thus  admitted,  it  appears  that  after  the 
note  was  veritten  and  signed,  but  before  its  delivery,  the  de- 
fendant objected  to  it  as  a  note  payable  on  demand;  that  there- 
upon the  memorandum  thus  recited  was  written,  and  then  it 
was  delivered  as  the  contract  of  the  defendant.  We  are  then 
to  consider  the  memorandum  as  a  part  of  the  contract,  in  the 
same  manner  as  if  it  had  been  included  in  the  body  of  the  note, 
or  placed  over  the  defendant's  signature,  and  it  is  to  be  con- 
strued accordingly. 

In  construing  a  contract,  every  word  and  daose  shall  be 
taken  into  consideration,  and  have  an  effect  given  to  it  if  possi- 
ble. Here  we  think  the  memorandum  was  intended  to  limit 
and  control  the  generality  of  the  words  "on  demand."  If 
these  words  stood  alone,  the  demand  might  be  made  immedi- 
ately, or  at  any  future  time.  But  the  memorandum  limits  this 
right  and  restrains  the  promisee  from  making  such  demand,  as 
to  one  half,  to  twelve  months,  and  the  other  to  twenty-four 
months.  A  promise  to  pay  on  demand,  after  a  certain  number 
of  days  or  months,  is  not  an  unusual  form  of  promissory  note; 
it  is  an  intelligible  contract,  and  attended  with  no  fatal  repug- 
nancy; and  we  think,  in  its  legal  effect,  the  note  under  consid- 
eration is  similar. 

It  has  been  contended  that  the  stipulation  for  a  term  of  credit 
was  provisional,  namely,  if  the  defendant  should  remain  adv- 
ent. If  this  argument  is  founded  upon  the  terms  of  the  written 
contract,  it  would  be  a  forced  construction,  not  warranted  by 
its  terms.  If  the  parol  evidence  is  relied  upon,  we  are  of 
opinion,  for  the  reasons  already  given,  that  the  parol  evidence  is 
not  admissible  to  vary  and  control  the  plain  import  of  the 
written  contract. 

It  has  been  further  contended  that  the  memorandum,  if  it  is 
to  have  any  effect,  is  to  be  taken  as  a  distinct  collateral  con* 
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ioLct  not  to  sue  or  demand  pajmeut  withia  the  times  specified; 
upon  the  breach  of  which,  if  the  defendant  has  sustained  dam- 
age, he  inaj  have  an  action,  but  that  it  can  not  be  relied  upon 
to  control  the  original  contract,  within  the  principle  of  Dow  t. 
TuOle,  4  Mass.  414  [3  Am.  Dec.  226].  We  think  it  impossible 
to  l>ring^  this  case  within  that  principle.  Here  the  clause  in 
question  was  part  of  the  note,  written  and  delivered  at  the 
same  time.  Besides,  the  terms  of  the  memorandum  are  con- 
dofliye.  The  woirda  aie  ''pajaUe,''  etc.;  that  is,  the  money 
■feipnlated  to  be  paid  is  to  be  paid  in  a  particular  specified  term 
of  time.  They  oonstitnte  a  part  of  the  promise,  and  qualify 
it.  It  18  impossible  to  regard  them  as  a  collateral  and  inde- 
pendent contract. 

One  installment  only  being  due  by  the  terms  of  the  note  when 
the  action  was  commenced,  judgment  must  be  rendered  for 
only  one  half  of  the  amount  of  the  note,  with  interest. 


That  a  Mkmohawpum  Ankexsd  to  a  Notx  of  hand  ii  a  part  of  sneh 
note,  and  enten  into  the  conatniction  of  the  contract,  and  controls  or  ex- 
plains it)  ii  a  principle  npon  which  ffeywood  v.  Perrm  is  referred  to  in  Sham 
T.  Mtthodkl  JS.  So<^y,  8  Met  226;  Pitkin  y.  Frmk,  Id.  18;  Barnard  v.  Cmk- 
te^,  4Id.  281;  Central  Bank  y.  WiUard,  17  Pick.  163;  Wheeiocky.  Freeman, 
13Id.ie9L 

MmoBAHDA  OH  BouLB  OB  Kom.-*8ae  note  to  Tuekermam  t.  ffartwett, 
14  Am.  Dee.  282. 


Sibley  v.  Holden. 

(10  PlOKBBIVe,  MSJ 

Dmaamum  nr  Dsid  Ck>KKBzron>  on  thk  Sn>s  of  the  xoad;  thenoe  by  t»- 
xjous  ixnusM  to  the  road;  thence  by  the  road;  and  aiioh  deioription  was 
eonridared  not  to  Indnde  the  road.  Applied  to  matoal  deeds  of  release 
by  tenants  in  common. 

Trespass  q.  c./.  Plainti£F  and  defendant  were  once  tenants 
in  common  of  a  farm  through  which  a  road,  the  locus  in  quo 
ran.  The  parties  executed  mutual  deeds  of  release  and  quit- 
claim, the  form  of  description  in  the  deeds  being  the  same,  as 
follows:  ''Beginning  at  a  stake  and  stones  on  the  southerly 
side  of  a  town  road;"  thence  by  Tarious  courses  to  said  road; 
thence  by  said  road  easterly  to  the  place  of  beginning.  The 
trespass  alleged  was  the  digging  and  carrying  away  by  the  de- 
fendant of  earth  and  gravel  from  the  road  on  the  side  nearest 
to  the  plaintiff's  fence.    The  case  was  submitted  on  these  facts. 

Merrick^  tor  the  plaintiff,  cited  King  y.  King,  7  Mass.  496; 
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Liird  T.  Eblland,  14  Id.  149;  Ingraham  t.  WOkinson^  4  Pick. 
270  [16  Am.  Dec.  342];  Slorer  ▼.  Freeman,  6  Mass.  435  [4  Am. 
Deo.  155];  Commonwealth  t.  Charlestatan,  1  Pick«  180  [11  Am. 
Dec.  161];  Adams  ▼.  EmerBon,  6  Pick.  57. 

«/.  2>at;i8  and  Lee,  contra,  cited  ilitfen  t.  Murdock, 

By  Court.  This  is  a  mere  question  of  oonstraction  of  the 
respective  deeds  of  the  parties,  by  which  partition  was  made  in 
pais,  each  releasing  to  the  other  their  respectiTe  rights  in  the 
parts  described  in  their  respectire  deeds. 

It  is  conceded  in  the  argoment,  that  if,  by  the  operation  of 
these  deeds,  the  soil  in  the  highway  was  not  diTided,  and  they 
are  still  tenants  in  common  of  that  soil,  this  action  of  trespaas 
can  not  be  maintained.  It  is  also  conceded  that  it  was  compe- 
tent for  the  parties  to  make  partition  of  the  lands  adjoining^  the 
highway,  and  remain  tenants  in  common  of  that  soil,  or  to  in- 
clude the  soil  of  the  highway  in  their  partition,  subject  to  the 
public  easement,  at  their  pleasure.  It  therefore  remains  as  a 
question  of  construction  upon  their  deeds,  whether  the  parti- 
tion did  or  did  not  include  the  soil  of  the  highway.  The  deeds 
being  executed  at  the  same  time,  and  for  the  manifest  purpose  of 
enabliug  each  to  hold  in  severalty  what  they  before  that  time 
held  in  common,  it  is  reasonable  to  consider  them  as  parts  of  one 
transaction,  and  to  construe  them  together.  From  these  deeds  it 
appears  that  the  parties  respectively  released  and  quitclaimed 
to  each  other,  tracts  of  land  to  hold  in  seyeralty,  the  one  upon 
the  southerly,  and  the  other  upon  the  northerly  side  of  the  way 
in  question. 

By  these  deeds,  two  tracts  are  released  to  one  party,  and  one 
tract  to  the  other.  The  description  of  each  tract  begins  at  a 
stake  and  stones  on  the  side  of  the  town  road,  thence  runs  ra- 
rious  courses,  thence  to  said  road,  and  thence  by  said  road  to 
the  place  of  beginning. 

From  this  description,  we  are  all  of  opinion  that  the  lino 
must  begin  on  the  side  of  the  road,  and  at  that  point  exdnde 
the  road;  then  the  question  is,  whether,  when  the  deeeription 
letums  to  the  road  again,  it  shall  be  taken  to  mean  the  aide  or 
the  center  of  the  road.  If  construed  to  be  the  center,  then  the 
remaining  line  would  neither  be  by  the  side  of  the  road  nor  the 
center,  but  by  a  diagonal  line  from  a  point  in  the  center  io  a 
point  in  the  side.  This  would  not  only  be  obscure  and  incon- 
sistent with  any  supposed  intent  of  the  parties,  but  repugnant 
to  the  last  clause  in  the  description,  which  is,  "  by  said  road  to 
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the  place  of  begiLning/'  As  one  point  in  this  line  is  fixed  by 
the  description  to  the  side  of  the  road,  we  are  satisfied  that  by 
a  JQBt  and  necessary  constmotion,  the  other  point  must  be  taken 
to  be  at  the  side  of  the  road,  and  therefore  that  the  soil  of  the 
road  was  not  included. 

The  strongest  argument  opposed  to  this  construction  is,  that* 
the  parties  intended  to  make  partition  of  their  entire  interest. 
Without  weighing  the  force  of  this  argument,  if  well  founded, 
we  can  perceive  no  evidence  of  any  such  intention.  There  is 
no  recital  to  that  effect,  and  nothing  to  show  that  the  parties 
did  not  continue  to  be  tenants  in  common  of  other  parts  of  the 
farm.  Each  releases  to  the  other  his  right  in  specific  portions 
of  the  land,  very  particularly  described.  No  inference  can  be 
drawn  that  their  purpose  was  to  divide  the  whole  of  their  com- 
mon properly. 

It  is  further  insisted,  that  there  could  be  no  motive  to  leave 
the  soil  in  the  highway  undivided.   Without  insisting  upon  the 
small  value  of  the  soil  of  a  highway  over  which  the  public  has  a 
perpetual  easement,  or  the  popular  belief  that  the  public  are 
the  owners  of  the  soil  of  a  highway,  it  may  well  be  suggested 
that  they  looked  to  the  possibility  of  the  discontinuance  of  the 
road  as  a  public  highway,  in  which  case  both  would  have  an  inter- 
est to  secure  a  common  right  of  way  to  their  respective  estates. 
But  without  particularly  inquiring  into  motives,  which  could 
have  no  weight,  except  in  a  doubtful  case,  we  are  satisfied  that 
the  deeds  in  severalty  did  not  embrace  the  soil  of  the  highway, 
that  of  this  the  parties  still  remained  tenants  in  common,  and 
therefore  that  this  action  can  not  be  maintained. 
Plaintiff  nonsuit. 


Cited  npon  the  oofrreotaeis  of  the  oonstniotioD  given  to  the 
tion  in  the  deed  rabmitted  to  the  court,  in  Peek  v.  DewiMon,  121  Mass.  19; 
PAitttp*  ▼.  B<noer8,  7  Gray,  24,  25;  G" Linda  v.  Lothrop,  21  Pick.  295;  City  qf 
Bo9Um  V.  RkKanUan,  13  Allen,  153;  and  in  KnijJU  v.  The  New  Ehujland 
WonUd  Oa,  2  Oiuh.  287,  in  support  of  the  principle  that  where  several 
diffnrent  instmments  are  ezeonted  at  one  time,  and  have  relation  to  each 
other,  they  shall  be  constmed  together  as  one  contract. 

Whset  BouNnABiss  ExTXND  TO  Mn>DLi  or  HiOHWAT.— Jodbsofi  V.  Haih' 
eniir,  8  Am.  Deo.  266  and  note. 

Kavkubls  Kivxbs  as  BouNDABiBa — 860  note  to  AmM  v.  Mtmdyf  It 
Am.  Dee.88& 
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Melvin  v.  Whteing 

[10  PianBora,  INL] 
BxoLt  uvm,  TJmtraBBRXjnED  Usi  and  Bv joykbht  of  av  Bashuitt  or  in- 
OTtporeal  xig^t^  affeotiiig  the  lands  of  another  for  a  period  of  Uxty  ji 
it  raffioient  to  establiih  in  Mawiohnaetfci  a  good  ri^t  and  title  by 
saription. 

TBB8PA88  on  the  case  for  destroying  plaintifiTs  ezdiisiTe  ri^ht 
of  fishery  in  the  Merrimaok  riTer  in  front  of  the  defendanfa 
lot.    The  point  reserved  appears  from  the  opinion. 

T.  Fuller  and  J.  B.  Adams,  for  the  plainti£F,  cited  Ano.  Cliar- 
teils,  216;  Stat.  1786,  c.  18,  seo.  1;  Stat.  1807,  c.  75,  see.  1;  S 
Dane's  Abr.  268;  OayeUy  y.  Bethtine,  14  Mass.  52  [7  Am.  I>ee. 
188];  Odiome  y.  Wade,  6  Pick.  421;  CocMge  t.  Learned,  8  Id* 
604. 

Steams  and  Hoar,  contra:  Binmey  y.  Proprietors  in  Hull,  5 
Pick.  606;  Devereux  t.  Elkins,  6  Dane's  Abr.  668;  8  Id.  254;  3 
Stark.  Et.  1204;  Yin.  Abr.,  Prescription,  M.;  2 Boll.  Abr.  269; 
Hua  ▼.  Homer,  Gowp.  108;  Oo.  Lit.  116,  a;  8  Cm.  Dig.  581, 
tit.  81,  Prescription,  c.  1,  sec.  26. 

By  Ooort,  Wna>B,  J.  The  plaintiflTs  oonnsel  now  moTO  for  m 
new  trial,  contending  that  forty  years'  qniet  and  nninterrapted 
and  ezclusive  enjoyment  of  an  easement  is  sufficient  in  tiiis 
commonwealth  to  establish  a  good  title  by  prescription.  It 
was  agreed  at  the  trial  that  this  qnestion  shoold  be  reserved 
for  the  consideration  of  the  court,  if  the  jniy  should  find,  as 
they  did,  that  the  evidence  to  prove  sixty  years'  possession  was 
insufficient. 

In  Coolidge  v.  Learned,  8  Pick.  604,  it  was  decided  that  the 
time  of  legal  memory,  or  prescription,  in  this  commonwealth, 
does  not  extend  further  back  than  sixty  years.  This  period 
was  fixed  on  as  limiting  the  time  of  legal  memory,  in  anmlogy 
to  the  Stat.  1786,  c.  13,  limiting  the  time  for  bringing  actions  faj 
writ  of  right.  By  the  same  principle  of  analogy  the  time  of 
legal  memory  was  limited  by  the  courts  of  England  to  the  reign 
of  Bichard  I.,  that  being  the  limitation  to  a  writ  of  right  by 
Stat.  Westm.  1. 

It  was  the  opinion  of  Bolle,  2  Boll.  Abr.  269,  that  when  the 
limitation  of  a  writ  of  right  was  reduced  by  the  Stat.  82  Hen. 
VIII.,  c.  2,  to  sixty  years,  a  similar  reduction  should  have  been 
made  in  the  limitation  of  the  time  of  legal  memory.  This  opinion 
was  not  adopted  by  the  English  courts,  but  in  CoMdge  v.  Learned, 


Oct.  1830.]  Meltin  v.  Whtezno.  625 

it  ia  Doticed  with  approbation,  and  the  reasoning  is  said  to  be 
solid  and  satiafaetoiy.  Upon  similar  reasoning,  as  applicable 
to  our  statute  of  limitations  of  1786,  that  case  was  decided;  and 
the  same  reasoning  seems  to  appl j  with  equal  force  to  the  Stat. 
1.807,  c.  76,  by  which  the  limitation  of  the  writ  of  right  was 
reduced  to  the  term  of  forty  years.  A  writ  of  right  is  the 
liighest  writ  in  the  law,  and  if  this  is  barred  by  the  adrerse  pos- 
session of  any  lands,  or  other  real  estate,  for  forty  years,  no 
reason  can  be  given  why  the  use  and  enjoyment  of  an  easement 
for  a  like  term  of  time  diould  not  make  a  good  title  by  prescrip- 
tion. It  is  said  in  Yiner  that  **  it  was  reason  that  the  inquiry 
in  a  prescription  should  be  limited  as  well  as  in  a  writ  of  right, 
being  more  base  than  that;  for  it  would  be  hard  to  put  juries 
to  inquire  of  things  so  ancient:''  17  Yin.  Abr.  272,  Prescription, 
U.  On  this  principle  the  time  of  legal  memory  in  England  was 
limited  to  the  commencement  of  the  reign  of  Bichard  I.  The 
same  reason  exists  for  limiting  it  here  to  the  period  of  forty 
years.  Upon  a  like  analogy  to  another  clause  in  the  statute  of 
limitations,  it  has  been  established  that  the  adrerse,  iminter- 
rupted  use  and  enjoyment  of  an  easement  for  the  period  of  twenty 
years,  is  sufficient  to  authorize  the  presumption  of  a  grant; 
"  for,"  says  Starkie,  **  as  an  adverse  possession  of  that  dura- 
tion will  give  a  possessory  title  to  the  land  itself,  it  seems  to  be 
also  reasonable  that  it  should  afford  a  presumption  of  right  to 
a  minor  interest  arising  out  of  the  land:"  3  Stark.  Ev.  1216. 

For  these  reasons,  and  upon  these  authorities  and  decisions, 
wo  are  of  opinion  that  the  exclusive,  uninterrupted  use  and  en- 
joyment of  an  easement,  or  incorporeal  right,  affecting  the 
lands  of  another,  for  the  period  of  forty  years,  is  sufficient  to 
establish  in  this  commonwealth  a  good  right  and  title  by  pre- 
scription. In  thus  deciding,  we  adopt  and  follow  the  principles 
of  the  English  law  of  prescription,  rejecting  only  that  part  of 
the  doctrine  which  is  inapplicable  to  this  country,  and  which, 
even  in  England,  renders  the  law  of  prescription,  at  the  present 
day,  of  very  little  practical  utility  and  importance. 

New  trial  granted. 

This  caae  again  came  before  the  oonrt  on  a  motion  for  a  new  trial,  aa 
feported  in  13  Pick.  184,  where  judgment  was  directed  to  be  given  for  the 
plaintiff  according  to  the  verdict.  In  McFarlin  v.  E9$ex  Co,,  10  Cosh.  310, 
the  court  say  that  the  Meloin  v.  Whiting  cases  afford  no  authority  for  a  right 
to  preecribe  for  an  easement  without  reference  to  an  estate  to  which  it  was 
alleged  to  be  appendant.  The  principal  case  it  followed  in  CuUer  V.  Cky  qf 
Caml/ridye,  G  Allen,  23;  and  in  EiUon  v.  MuTueU,  10  Id.  664,  upon  the  period 
of  prescription  hero  fixed. 
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sr  DxTAULT,  npon  an  aoconnt  in  which  the  dofandant  ii  acdilrf 
with  the  foil  Talue  of  oertain  aervioea.  will  be  a  bar  to  an  aetioB  for  aodi 
aarrioea  brought  daring  the  pendency  of  the  tint  action. 

Abbeompsit  for  services  rendered.  It  appeared  that  the  present 
defendant  had  reoovered  judgment  by  default  against  the  pres- 
ent plaintiff,  in  an  action  on  an  account  which  contained  a 
credit  for  the  full  value  of  the  services  herein  sued  on;  that  the 
present  action  was  commenced  on  the  same  day  with  and  after 
the  action  instituted  by  the  present  defendant,  and  that  the 
present  plaintiff  was  aware  that  in  the  account  there  declared 
upon,  these  services  were  credited  for,  and  he  had  such  knowl- 
edge before  he  brought  this  action.  It  was  also  proved  that 
before  Richmond  entered  his  action,  Briggs  offered  to  pay  him 
the  whole  account  and  the  cost  of  suit,  and  that  Bichmond  de- 
clined accepting  the  same,  but  offered  to  accept  the  balance  for 
which  he  had  sued.  The  judge  instructed  the  jury,  that  unless 
they  found  the  services  sued  for  in  this  action,  to  be  of  greater 
value  than  the  sum  credited  therefor  to  the  plaintiff  in  the  ac- 
tion sued  by  Bichmond,  the  plaintiff  was  not  entitled  to  recover. 
Verdict  for  the  defendant;  whereupon  plaintiff  filed  exoeptioni 
to  the  above  instructions. 

W.  Baylies  and  Wood,  for  the  plaintiff. 

Stevens,  contra,  cited  Minor  v.  Walier,  17  liass.  237;  Chreen  v. 
Farmer,  4  Burr.  2220;  Austin  y.  Debnam,  8  Bam.  A,  Cress.  139. 

By  Court,  Shaw,  C.  J.  Though  the  amount  in  contiovetwy 
in  the  present  action  is  small,  it  involves  a  question  of  consid- 
erable practical  importance,  upon  which  there  is  no  judicial 
decision  precisely  in  point.  It  must,  therefore,  be  decided  upon 
its  own  principles,  and  by  a  just  analogy  to  other  weU-setUed 
cases. 

It  is  an  obvious  principle  of  natural  justice,  to  which  the 
rules  of  both  law  and  equity  ought  to  conform,  so  far  as  it  can 
be  done  without  too  great  a  departure  from  those  forms  of  pro- 
ceeding, founded  in  coDvenience,  which  have  been  established 
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in  practice,  that  current  accounts  and  mutual  demands,  of  alike 
nature,  as  far  as  they  go,  should  compensate  and  extinguish 
each  other,  and  that  the  balance  only  constitutes  a  real  debt 
"between  the  parties.  Indeed,  it  would  be  generally  found  in 
practice,  where  there  are  items  of  cash,  goods,  and  services  on 
one  side,  and  cash,  goods,  and  services  on  the  other,  that 
though  in  form  and  in  terms,  no  item  on  one  side  can  be  shown 
to  be  a  payment  of  any  item  on  the  other,  yet  each  party  has  a 
tacit  reference  to  the  existing  counter-demand  of  the  other,  and 
looks  not  to  his  right  of  action  in  the  first  instance,  as  upon  a 
single  and  distinct  contract,  but  to  an  account  and  settlement. 
The  general  principle  of  equity  is  stated  by  Lord  Mansfield, 
in  Oreen  y.  Farmer,  4  Burr.  2220.  "  Natural  equity  says,  that 
cross-demands  should  compensate  each  other,  by  deducting  the 
less  sum  from  the  greater;  and  that  the  difference  is  the  only 
sum  which  can  be  justly  due.""  He  then  proceeds  to  show  to 
how  great  an  extent  positive  law  has  intervened  to  enforce  this 
rule  of  equity,  as  in  cases  of  bankruptcy,  of  liens,  of  set-off, 
and  others,  where  the  mutual  rights  of  the  parties  can  be  ad- 
justed in  one  suit,  and  the  necessity  of  separate  actions  avoided. 
The  same  principle  has  been  kept  in  view  here;  as  in  the  case 
of  the  settlement  of  insolvent  estates,  and  an  extension  of  the 
right  of  set-off,  not  only  to  mutual  accounts,  but  to  judgments, 
and  even  to  executions. 

It  would  seem,  therefore,  to  be  required  by  a  regard  to  jus- 
tice, to  good  faith,  and  to  truth,  where  a  party  has  a  demand 
against  another  who  has  at  the  same  time  a  valid  and  undis- 
puted demand  against  him,  of  a  smaller  amount,  that  he  should 
not  sue,  and  arrest  or  attach  for  the  whole  debit  side,  and  leave 
the  other  party  to  his  action  on  his  counter-demand,  but  that 
he  should,  according  to  the  truth  and  equity  of  the  case,  give 
the  credit,  and  sue  for  the  balance.  This  would  also  seem  to 
be  required  by  another  system  of  positive  rules,  provided  by 
statute,  those,  namely,  which  limit  and  regulate  the  jurisdic- 
tion of  courts,  by  the  amount  of  the  demand.  A  justice  of  the 
peace,  for  instance,  has  jurisdiction  only  in  cases  where  the 
demand  does  not  exceed  twenty  dollars,  and  the  court  of  com- 
mon pleas  has  final  jurisdiction,  where  it  does  not  exceed  one 
hundred  dollars.  In  these  cases,  if  the  creditor  may  not  safely 
bring  his  action  for  the  balance,  but  may  be  sued  in  bis  turn 
for  the  counter-demand  of  his  debtor,  he  may  not  only  be  sub- 
jected to  increased  costs  of  litigation,  but  perhaps  foil  in  his 
'*it,  for  wont  of  having  shaped  bis  action,  in  the  declaration, 
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the  ad  damnum,  and  the  arrest  or  attachment^  with  a  view  to 
the  whole  debit  side  of  his  account. 

That  a  creditor  is  bound  in  conscience  and  equity  at  least,  to 
bring  his  action  for  the  balance,  and  not  attach  properly  or  de- 
mand bail  for  the  whole  debit  side  of  his  account,  when  there 
is  a  balance  only  due,  and  when  he  knows,  or  has  the  means  of 
knowing,  of  the  existence  and  particulars  of  the  counter  demand, 
and  that  he  is  bound  in  such  case  to  give  credit,  seems  to  be 
settled  by  auihoritj.  In  a  nid  prius  case.  Brown  ▼.  Pigeon,  1 
Campb.  594,  it  was  held  that  where  the  one  holding  the  smaller 
demand  had  arrested  the  other,  after  suit  commenced  against 
himself,  it  was  not  a  malicious  arrest;  but  in  that  case  there  had 
been  an  order  in  the  action  to  stay  proceedings  without  costs, 
which  in  effect  amounted  to  a  defenne.  But  in  a  lat^r  raae, 
where  A.  arrested  B.  for  twenly  pounds,  knowing  that  upon  the 
balance  of  their  mutual  dealings  there  were  but  five  pounds 
due  to  him,  it  was  held  that  the  arrest  was  malicious  and  with- 
out probable  cause:  AuMm  ▼.  Deftnom,  3  Bam.  &  Cress.  139; 
S.  0.,  4Dowl.  &  Byl.  663;  Dronefield  v.  ArOier,  5  Bam.  & 
Aid.  613. 

In  a  recent  case  in  this  commonwealth,  the  same  principle  was 
in  effect  settled.  It  was  contended  for  the  defendant  in  an  ac- 
tion for  a  malicious  prosecution,  that  where  there  are  mutual 
dealings,  bringing  an  action  on  one  side  only  of  the  account 
will  not  be  evidence  of  malice.  But,  ^say  the  court,  **  this  will 
depend  on  the  circumstances.  If  the  party  has  no  means  of 
knowing  the  credit  side,  and  his  object  is  merely  to  have  a  aetr 
tlement  of  the  account,  the  action  will  not  be  malidona;  but  if 
a  partner,  having  opportunity  to  examine  the  books  of  the  firm, 
brings  such  an  action  when  the  balance  is  in  truth  against  him, 
it  may  be  evidence  of  malice:*'  Fierce  v.  Thompson^  6  Pick. 
196.  Here  it  is  manifest  that  the  circumstance  relied  upon  to 
render  the  action  malicious,  was  the  knowledge  of  the  state  of 
the  account,  and  the  case  of  partners  is  put  only  by  way  of  in- 
stance. But  if  the  state  of  the  accounts  were  equally  well 
known  in  any  other  mode,  as  if  the  accounts  had  been  mutaally 
rendered,  and  agreed  to,  or  received  without  objection,  the  rule 
would  be  the  same.  And  if  the  action  would  be  nudidous, 
where  the  balance  is  against  the  party  suing,  it  would  seem  to 
follow  that  the  arrest  would  be  malicious,  if  made  for  a  large 
debit  side  of  an  account,  when  there  was  a  small  balance  due. 

It  has  often  been  held  in  this  state,  and  is  indeed  common 
practice,  that  where  an  account  is  stated,  by  debiting  and  cred- 
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tting,  and  the  balance  is  sued  for,  and  jadgment  rendered  for  the 
balance,  the  defendant  is  bound  by  such  credit,  and  can  not  after- 
wards brin^  an  action  on  the  same  demand.  In  the  case  cited  in 
the  argament.  Minor  ▼.  Widter,  17  Mass.  237,  it  was  decided  that 
BQch  a  credit  is  not  conclusiTe  as  to  the  amount  or  value  of  the 
goods,  or  services  credited  in  the  account.  But  such  credit, 
after  jadgment,  must  be  taken  to  be  a  payment  pro  ianio,  and  if 
credited  at  the  just  value,  will  bar  a  cross  action  for  the  amount; 
if  not  credited  at  the  value,  will  be  a  payment  pro  tanto^  to  be 
allowed  in  the  assessment  of  damages. 

Still  the  qnestion  recurs,  whether  the  crediting  the  demand  in 
account  before  judgment,  can  be  relied  on  by  way  of  defense; 
and  we  think  that  under  the  limitations  and  qualifications  which 
this  case  presents,  it  can.    These  qualifications  are,  that  the  de- 
fendant has  a  larger  valid  and  subsisting  demand  against  the 
plaintiff  for  goods,  services,  or  cash,  constituting  items  proper 
for  an  account,  upon  which  he  has  a  present  right  of  action, 
that  he  has  credited  the  demand  of  the  plaintiff  for  goods  and 
services  at  their  full  and  fair  value,  that  he  had  commenced  his 
suit  on  an  account  on  which  credit  was  thus  given  previously  to 
the  commencement  of  the  plaintiff's  suit,  and  was,  in  good  faith, 
prosecating  it  to  judgment  when  the  plaintiff's  suifc  was  com- 
menced. 

It  is  said  that  such  a  credit  is  not  a  tender;  true  it  is  not  a 
tender,  but  it  is  in  some  respects  like  a  tender.  Such  a  credit, 
after  judgment,  is  not  strictly  a  payment,  but  it  is  similar  in 
some  respects  to  a  payment,  and  it  is  allowed  to  inure  by  way 
of  payment,  because  it  can  avail  the  party  in  no  other  way.  So 
the  foreclosure  of  a  mortgage  is  in  no  strict  legal  sense  a  pay- 
ment; yet,  inasmuch  as  it  would  be  inconsistent  with  the  plain 
principles  of  justice  for  the  mortgagee  to  hold  the  land,  and  yet 
receive  the  full  amount  of  his  debt,  and  as  the  debtor  is  pre- 
cluded by  force  of  the  statute  from  redeeming  his  land,  the 
courts  have  said,  as  a  rule  plainly  resulting  from  the  operation 
of  the  statute,  that  the  value  of  the  land  shall  inure  by  way  of 
payment;  and  as  there  is  no  act  of  the  parties  ascertaining  this 
value,  it  shall  be  fixed  by  appraisement. 

But  it  is  said,  that  irfter  the  defense  has  been  established, 
the  plaintiff  in  the  counter-suit  may  discontinue,  and  so  the 
whole  matter  may  be  left  unsettled.  This  objection  deserves 
some  consideration.  It  is  true  that  the  plaintiff  in  that  suit  may 
discontinue,  and  what  would  be  the  consequences  injurious 
to  the  defendant?     The  defendant  would  recover  his  costs. 
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vhich,  in  contemplation  of  law,  constitute  an  indemnity  to  him 
thus  far.  The  case  supposes  that  the  plaintiff  in  the  counter- 
suit  has  a  valid  present  demand  to  a  larger  amount  than  that  of 
the  defendant,  the  plaintiff  in  this  suit,  and  that  the  present 
plaintiff's  demand  has  been  credited  to  its  full  yalue  and 
amount.  Should  that  plaintiff  then  renew  his  suit,  without 
giving  the  credit,  the  defendant  has  an  admission  under  the 
plaintiff's  hand  by  the  credit  in  account,  which  will  be  good 
evidence  of  confession  whenever  such  suit  is  renewed,  if  it 
should  be  done. 

But  to  this  it  is  objected,  that  in  the  mean  time  the  accoants 
remain  unsettled,  and  that  this  is  an  inconvenience  to  which  the 
present  plaintiff  ought  not  to  be  subjected.  To  this  it  may  be 
answered,  that  the  rule  now  laid  down  applies  only  to  a  case 
where  the  plaintiff  had  previously  commenced  his  suit,  and 
whilst  he  is  bona  fide  prosecuting  it  to  judgment.  Should  he 
discontinue,  it  would  be  like  a  case  of  failure  of  readiness  to 
pay  after  a  tender;  it  would  no  longer  operate  as  a  bar,  and  the 
plaintiff  would  then  have  his  right  of  action.  It  is  hardly  pos- 
sible to  imagine  a  case  where  an  action  brought  like  the  present, 
upon  an  admitted  demand,  credited  to  its  full  amount  in  a 
counter-account  admitted  to  be  valid  and  of  larger  amount,  and 
suit  actually  commenced  upon  it  and  pending,  can  be  founded 
upon  any  good  motive,  or  tend  to  subserve  any  uaefnl  purpose; 
but,  on  the  contrary,  it  can  generally  proceed  only  from  a  vexa- 
tious  purpose,  to  subject  the  adverse  parly  to  the  oosta^  ui^ 
less  litigation. 

Believing  that  the  principle  upon  which  this  defense  was 
founded,  will,  in  its  application,  tend  to  the  advancement  ot 
justice,  to  avoid  circuity  of  action,  and  to  check  useless  and 
vexatious  litigation;  that  it  fairly  results  from  other  useful  and 
beneficial  provisions,  and  that  it  violates  no  established  techni- 
cal rule  of  law;  we  are  of  opinion  that  the  instruction  given  to 
the  jury  in  the  court  of  common  pleas  was  correct,  and  that  the 
exceptions  must  be  overruled. 


AbboU  T.  Stevens,  117  Maaa.  340,  342,  is  a  ease  an  all  four  with  this  one. 
The  record  of  a  previooe  action  was  prodnoed,  in  which  the  now  defendast 
had  reoovered  jndgment  against  the  present  plaintiff,  on  an  aoooont  contain- 
ing a  credit  for  the  sum  now  sued  for,  and  Colt,  J.,  said  on  the  authority  of 
Briggs  v.  Richmond:  "  Upon  this  evidence  standing  alone,  it  ia  dear  that  tlie 
plaintiff  ia  bound  by  the  credit  which  the  defendant  has  so  given.  Aftar 
judgment,  it  must  be  taken  to  be  a  payment  to  the  extent  of  the  credit  at 
least,  and  when  the  credit  is  for  aU  that  can  be  justly  claimed,  a  aabsequeafc 
action  for  the  recovery  of  that  item  will  be  fully  baned.*' 
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DaNFOKIR  V.  WOODWABD. 

[10  PnSBUMO,  438.] 

PUMTDfo  Tim  AKD  FoBMs  ABB  NOT  "TooLB,"  iieoeHuy  for  the  trada or 
oooapotion  of  a  printer,  within  the  intent  of  the  itstate^  and  are  not  ez« 
empt  from  attadhment  and  sale  on  execution. 

Thx  plaintiffB  brought  their  action  against  Woodward,  for 
attaching  and  selling  on  execution  all  the  printing  types  and 
forms  of  the  plaintiffs,  who  were  the  printers  and  pubUshers  of 
a  newspaper.  The  case  was  submitted  for  the  opinion  of  the 
ooorty  whether  the  property  attached  was  necessaxy  for  the 
trade  or  occupation  of  the  plaintiffs,  within  the  meaning  of  the 
Btat.  1805,  c.  100,  which  provides:  "  that  the  tools  of  any 
debtor  necessary  for  his  trade  or  occupation,  shall  be  altogether 
exempt  from  attachment  and  execution." 

Cobb,  for  the  plaintiff. 

C,  O.  LoTvng  and  Btisadl,  contra. 

By  Court,  Wilds,  J.  The  exemption  from  attachment  and  ex- 
ecution claimed  by  the  plaintiffs,  depends  on  the  statute  of  1806, 
e.  100;  and  it  is  admitted  that  this  claim  can  not  be  sustained 
oonsistently  with  the  construction  put  upon  the  first  section,  in 
the  opinion  delivered  by  the  chief  justice,  in  the  case  of  Buck- 
iangham  t.  BUUngs.^  But  it  is  contended  that  a  more  liberal  and 
just  interpretation  of  the  statute  is  suggested  in  the  case  of 
Eknoard  v.  WiUiama*  which  is  supposed  by  the  plaintiffs*  coun- 
sel to  impugn  the  authority  of  the  former  case.  This,  how- 
ever, was  certainly  not  intended  by  the  court,  nor  can  such  an 
inference  be  fairly  drawn,  as  we  think,  from  anything  laid 
down  in  the  case  of  Howard  v.  WiUiama.  There  was  no  differ- 
ence of  opinion  in  the  former  case;  it  was  considered  with 
deliberation,  and  all  the  court  concurred  in  the  opinion  as  deliv- 
ered by  the  chief  justice.  The  case,  it  is  true,  depended  on 
two  points,  either  of  which  being  decided  for  the  defendant, 
was  sufficient  to  justify  the  judgment  in  his  favor;  but  both 
points  were  considered  and  decided;  and  I  am  not  aware  that 
there  was  any  greater  difficulty  in  one  than  in  the  other.  I  take 
it,  therefore,  to  be  decided  in  that  case  that  a  printing  appa- 
ratus is  not  exempted  from  attachment  and  execution  as  the  tools 
of  trade  of  a  printer;  nothing  is  to  be  found  impeaching  that 
decision  in  the  case  of  Howard  v.  Williams;  nor  have  we  been 

1.  131lMi.a2.  9.  9Plok.aL 
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led  to  doubt  its  correctness,  after  the  able  aignments  of  oumisel 
in  the  present  case. 

The  word  tool  is  not  understood,  either  in  its  strict  meaning 
or  popular  use,  as  designating  complicated  machineiy,  which, 
in  order  to  produce  any  useful  effect,  must  be  worked  by  eombin- 
ing  several  distinct  parts  or  separate  pieces,  the  aid  of  more 
hands  than  one  being  necessary  to  perform  the  operation;  all 
which  is  required  in  the  use  of  a  printing  apparatus.    Nor  can 
the  several  parts  be  denominated  tools,  as  they  can  not  be  used 
separately,  but,  like  the  ax  and  its  handle,  must  be  united  to 
aocompliiah  any  work.    The  press  and  forms  may  with  as  much 
propriety  be  denominated  tools  as  the  lypes.    All  are  the  neces- 
sary component  parts  of  the  machinery  for  printing.    Besides, 
iypes  can  not  be  used  as  tools  of  trade  by  a  printer  after  he  is 
stripped  of  the  other  parts  of  his  printing  apparatus,  so  thai 
the  exemption  from  attachment  of  the  types  alone  would  not 
enable  him  to  pursue  his  trade,  and  thereby  to  gain  his  sub- 
sistence, which  yrss  the  object  of  the  statute.    Such  a  partial 
exemption  would  be  as  useless  as  the  exemption  of  a  single 
tool,  or  part  of  a  tool  only,  among  many  other  tools  essentially 
necessary  in  a  man's  trade  or  occupation.    And  we  are  dearly 
of  opinion  that  the  statute  can  not  be  so  construed  as  to  allow 
any  such  partial  exemption  or  protection.    We  are  equally  well 
satisfied  that  property  so  valuable  as  a  complete  printing  appa- 
ratus, can  not  be  protected  under  the  statute,  the  object  and 
intention  of  which  was  to  make  a  humane  provision  for  the 
poor,  but  not  to  enable  a  person  in  embarrassed  or  insolvent  cir- 
cumstances, to  withhold  a  large  amount  of  property  from  the 
just  claims  of  his  creditors.    Now  it  is  well  known  that  a  com- 
plete printing  apparatus,  including  types  sufficient  to  carry  on 
a  profitable  business,  may  be  exceedingly  valuable,  and  the 
least  valuable  would  no  doubt  cost  a  considerable  sum.    But  if 
the  statute  protects  this  species  of  property,  it  will  protect  a 
new  and  very  valuable  apparatus,  as  well  as  one  which  is  old  and 
of  less  value.    The  most  valuable,  if  necessazy  to  carry  on  the 
debtor's  trade,  would  be  protected,  unless  a  superabundance  of 
types  were  included,  as  was  the  case  in  BuMngham  v.  BiUing$. 
It  is  impossible  to  imagine  that  the  legislature  could  have  any 
reference  to  valuable  property  of  this  description,  in  a  provisioD 
manifestly  made  for  the  relief  and  benefit  of  the  poor.     Wo 
have  no  doubt,  therefore,  of  the  construction  of  the  statute  as 
it  was  settled  in  the  case  of  Buckingham  v.  BiBmg^ 

Plaintiffs  nonsuited. 
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Beferring  to  ihia  dedaion,  the  three  following  statements  aie  made  in  sub* 
seqrnent  Msssiohnsetts  reports:  1.  "  It  is  not  enough  that  artioles  of  property 
are  held  sad  intended  and  necessary  for  parpcvBes  which  the  statotes  of  ex- 
emjitioD  were  intended  to  promote  or  protect;  they  must  also  correspond 
with  the  description  by  which  the  exemption  is  conferrdd:'*  TrinUp Churchy, 
BoMon^  118  Mass.  166,  in  the  dissenting  opinion  of  Wells,  J.;  2.  '*When, 
therefore,  a  defendant  saed  in  trespass  for  taking  goods  proved  to  be  those  of 
the  pljuntiffy  shows  that  he  took  them  as  an  officer  of  the  law,  by  yirtae  of  a 
legal  proeees  against  the  plaintiff  and  his  goods,  it  ii  for  the  plaintiff  to  show 
that  they  were  each  goods  as  were  exempt  from  attachment,  and  this  becanse 
he  seeks  to  except  them  from  the  operation  of  the  general  law:"  Oay  y. 
StmUnporik^  113  Mass.  334;  and,  3,  the  case  of  Da^fcrih  v.  Wo^dward^  and 
others,  "do  bat  obsenre  and  preserve  the  distinction  between  tools  as  instro- 
mente  of  naannal  labor,  and  machinery  complicated  and  expensive:"  Pianof 
▼.  Orcqf,  7  Otay,  60. 

BzBCRiov  ov  FBAMcmgBS  VBOX  ExsoDHON.— See  AmmatU  v.  Tmn^pAt 
Bead.  15  Am  Dee.  505. 


BiLLiNOS  i;.  Taylob. 

[10  PlUEMBUlO,  460.] 

Iks  Widow  n  SimnjED  to  Dowxb  in  the  whole  of  a  slate  qnany,  of  which 
her  hosband  died  seised,  and  which  lay  mostly  under  gronnd,  bnt  par- 
tially above  groond,  although  bat  one  quarter  had  been  dug  over,  it  be- 
uig  the  practice  to  take  a  certain  section  on  the  sarface,  dig  to  a  certain 
depth,  and  then  commence  on  the  surface  again. 

Wbet  of  dower,  Bufamitted  on  a  special  verdict,  setting  forth 
faets  which  appear  from  the  opinion. 

ChurchiU,  for  the  demandant,  referred  to  Stat.  1788,  c.  86, 
Mc.  4;  Stat.  1783,  c.  40,  sec.  8;  Stat.  1820,  c.  64,  sec.  1; 
Siaug^Uon  t.  Leigh,  1  Taunt.  402. 

Gushing,  contra,  contended  that  the  demandant  was  not  dow- 
aiUe  in  the  quarry,  or  that  at  most  she  was  dowable  in  only  so 
much  of  it  as  had  been  opened  in  the  life-time  of  her  husband: 
€o.  lit.  58b;  Bac.  Abr.,  Waste,  C;  2  Boll.  Abr.  816;  8aunder^9 
case,  5  Ck>.  12;  Whiifidd  t.  BewU,  2  P.  Wms.  242;  Clavering 
T.  Clavering^  Id.  388;  Hoby  t.  Soby,  1  Yem.  218;  BtoughJUm  v. 
Lti^,  1  Taunt.  402;  Coaies  t.  Oheever,  1  Cow.  461;  Conner  y. 
Shepherd,  16  Mass.  167. 

By  Court,  Shaw,  C.  J.  Whatever  doubts  may  have  been 
formerly  entertained,  it  seems  now  to  be  well  settled  that  a 
widow  is  entitled  to  dower  in  such  luines  and  quarries  as  were 
actually  opened  and  used  during  the  life-time  of  the  husband, 
and  it  makes  no  difference  whether  the  husband  continued  to 
work  them  to  the  period  of  his  death,  or  whether  they  have 
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been  ooniinaed  since  his  death  by  the  heir  or  his  aasigiiee: 
SiougfUon  v.  Leigh,  1  Taunt.  402.  In  New  York,  the  right  of 
dower  has  been  held  to  attach  to  a  bed  of  iron  ore,  and  that 
such  a  bed  of  considerable  extent  must  be  regarded  as  opened, 
although  the  openings  which  had  been  wrought  by  the  huBhand 
had  been  partially  filled  up  and  abandoned,  and  other  openini^ 
into  the  same  bed  had  been  made  by  the  heir:  Coates  ▼.  Oheevcr^ 
1  Cow.  460. 

The  only  question  appears  to  be,  whether  it  is  sufficiently 
shown  by  the  special  verdict  that  the  whole  of  the  slate  quarry 
described  therein  was  opened  and  wrought  previously  to  the 
death  of  the  demandant's  husband,  so  that  it  ought  to  be  talcen 
into  consideration,  in  connection  with  the  residue  of  his  estate, 
and  dower  assigned  in  the  whole;  and  the  court  are  all  of  opin- 
ion that  it  was.  A  tract  of  about  four  acres  lying  together, 
contained  the  slate  quarry,  about  a  quarter  of  an  acre  of  which 
had  been  dag  over.  The  stone  lay  partly  above,  and  the  resi- 
due immediately  under,  the  surface,  and  as  in  going  down  the 
quality  improved,  the  practice  had  been  to  take  a  section  of  ten 
or  twelve  feet  square,  and  to  go  down  to  the  usual  depth,  and 
then  begin  on  the  surface  again.  We  think  it  would  be  too 
narrow  a  construction  to  say  that  no  part  of  this  quarry  was 
opened  except  that  portion  which  had  been  actually  dug;  bat 
it  must  be  considered  that  the  whole,  lying  together  as  one 
tract,  belonging  to  one  estate,  and  wrought  in  the  manner  de- 
scribed, was  opened,  and  therefore  that  the  widow  was  entitled 
to  dower  in  that,  as  well  as  the  other  estate  of  which  her  hua* 
band  had  been  seised  during  the  coverture. 

The  judgment,  therefore,  on  the  special  verdict  must  be  en- 
tered for  the  larger  sum. 


Cited,  M  to  dower  in  mineral  landei,  in  Adamt  v.  BriQg$  Irom  Cfo^  7 
887. 


GOMMONWEAI/EH   V.  EIkAPP. 

[10  PzoKBBnre.  477.] 

On  Ohaboxd  ab  Acosssobt  in  an  indictment  for  mnxder,  is  boond  to  aiMwet 

to  the  variona  oounta  charging  him  aa  aooeBSOiy  to  the  orime  conimitled 

by  one  who  has  been  convicted. 
AiTER  THB  JuBT  A&B  IMPANELED,  it  is  too  late  to  inqoire  whether  a  jnxor 

haa  any  prejudice  in  the  ctoe. 
Recobd  of  Pbikcipal'b  CoNvicnoN  is  prima  facte  evidence  of  hia  giult  upoii 

the  trial  of  the  accessory.    To  rebut  it,  the  accessory  must  show  that 
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the  porincipal  clearly  ought  not  to  have  been  convicted.  The  court  said 
they  were  unable  to  apply  any  definite  limitation  to  the  admiBsion  of  the 
evidence  in  such  case. 

Thx  CoirFBSSiONS  OF  AN  AoooHPLiCE  made  in  writing  on  the  promise  of  ex- 
emption from  punishment  if  he  would  turn  state's  evidenoe,  are  admia> 
sible  against  himself,  should  he  refuse  to  testify  on  behalf  of  the  govern- 
ment on  the  trial  of  his  principal. 

Thx  Jubt  are  thx  Judges  of  the  Law  as  well  as  of  fact,  so  far  as  they  are 
involved  in  rendering  a  general  verdict  of  guilty  or  not  guilty. 

IxsBf. — ^But  questions  of  law  arising  on  the  arraignment  or  in  the  progress  of 
the  trial  in  relation  to  the  admissibility  of  evidence  must  be  decided  by 
the  court. 

If  the  Coubt  Admitb  Evidence,  the  jury  can  not  reject  it  aa  incompetent; 
but  they  may  disregard  it  as  incredible. 

InDiOTMENT  charging  Joseph  Jezikins  Knapp  as  accessoiy  be- 
fore the  fact  of  the  murder  of  Joseph  White.  The  iDdictment 
contained  six  counts;  the  first  and  second  charged  John  Francis 
Knapp  alone,  as  principal  in  the  first  degree,  and  Joseph  Jen- 
kins  Knapp  aud  George  Crowninshield  as  accessories;  the  third 
and  fourth  charged  Bichard  Crowninshield  as  principal  in  the 
first  degree,  setting  forth  his  suicide  so  that  he  could  not  be 
held  to  answer,  J.  F.  Knapp  as  principal  in  the  second  degree, 
and  J.  J.  Knapp  and  G.  Crowninshield  as  accessories  to  both  of 
the  principals;  the  fifth  and  sixth  counts  charged  a  person,  to 
the  jurors  unknown,  as  principal  in  the  first  degree,  J.  F.  Knapp 
as  principal  in  the  second  degree,  and  J.  J.  Knapp  and  George 
Crowninshield  as  accessories  to  both  of  these  principals.  John 
Francis  Knapp  had  been  tried  and  convicted. 

Franklin  Dexter  and  W.  H,  Gardiner,  on  behalf  of  the  prisoner 
in  this  arraignment,  suggested  that  he  was  bound  to  plead  only 
to  the  first  and  second  counts  of  the  indictment,  as  neither 
Richard  Crowninshield  nor  the  person  unknown  had  been  con- 
victed: Stoops  V.  GommonweaUhy  7  Serg.  &  B.  491  [10  Am.  Deo. 
482]. 

Bat  the  court  ruled  that,  so  far  as  he  was  charged  in  the  Tari- 
ouB  forms  of  indictment,  as  acoessoiy  to  the  murder  committed 
by  John  Francis  Knapp,  he  was  bound  to  answer. 

A  juror  having  said  on  the  voir  dire  that  he  had  not  formed 
or  expressed  ^n  opinion  as  to  the  guilt  or  innocence  of  the  pris- 
oner, and  that  he  felt  no  bias  or  prejudice  in  favor  of  or  against, 
he  was  then  sworn  in  chief.  After  the  impanelment  of  the 
jury,  and  the  selection  of  the  foreman,  the  attorney-general  stated 
t^at  he  had  learned  that  this  juror  had  said  that  John  Francis 
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Enapp  ought  to  have  been  oonTicted,  and  theref  oie  moTad  ISbrnk 
another  juror  be  snbetitutecL 

Oardmer  oontended  that  the  objection  should  haTebean  vmUm 
before  the  juror  was  sworn:  2  Hall's  P.  0.  270,  274;  1  duk, 
Crim.  Law,  5i5»  Am.  ed.  4M. 

TFeMer,  In  reply. 

By  CouBT.  At  common  law  the  court  can  not  intezfeie  after 
the  juror  has  been  sworn,  and  we  think  that  our  statute  did 
not  intend  to  make  any  alteration  as  to  the  time  of  inquiring  into 
the  juror's  impartiality.  The  objection  to  him  must  be  made, 
as  well  by  the  commonwealth  as  by  the  prisoner,  before  the 
juror  is  sworn,  or  at  least  before  the  juiy  are  impaneled. 

The  counsel  for  the  prisoner  then  entered  into  the  question  of 
Mr.  Webster's  right  to  appear  on  behalf  of  the  government,  and 
based  their  objection  to  his  aiding  in  the  prosecution  on  their 
construction  of  the  Stat,  of  1807,  c.  18,  contending  that  both 
the  soUoitor-general  and  the  attorney-general,  neither  being  dia- 
abled,  should  conduct  the  case,  and  questioning  the  right  of  a 
priyate  prosecutor  to  retain  counsel  to  aid  the  law  officers  in 
efifecting  a  conviction  for  a  crime  punishable  with  death.  Mr. 
Webster  stated  that  he  appeared  solely  at  the  request  of  the 
attorney-general,  and  without  any  pecuniary  inducement.  The 
court  delivered  an  opinion,  permitting  Mr.  Webster  to  proceed, 
the  direction  and  control  of  the  prosecution  being  with  the 
attorney-general. 

Dexter  and  Oardiner,  for  the  prisoner,  said  that  they  would 
contest  the  fact  that  John  Francis  Knapp  was  a  principal  in  the 
murder,  and  dted  1  Ohit.  Cr.  L.  677;  1  Stark.  Ev.  224;  Arch. 
Cr.  PL  898, 899;  1  Stark.  Cr.  PI.  809;  and  then  offered  evidence 
of  the  situation  of  J.  F.  Knapp  at  the  time  of  the  murder,  with 
the  view  of  showing  that  he  could  not  have  assisted  therein. 

Motion  and  Webster  contended  that  the  record  was  prima/aeie 
evidence,  but  admitted  that  the  prisoner  might  show  that  the 
offense  committed  did  not  amount  to  a  felony  in  the  principal, 
or  not  that  species  of  felony  with  which  he  was  charged,  or  that 
he  was  manifestly  innocent:  Hawk.  P.  0.  bL  2,  c.  29,  sec.  47, 
Leach's  note  4;  McDaniel'e  case,  Fost.  121,  and  10  State  Triak, 
417;  Fost.  863,  865,  366;  1  Buss.  55,  56;  Smith's  case,  1  Leach, 
828,  case  136;  but  urged  that  the  whole  question  of  guilt  was 
not  open,  as  though  there  had  been  no  trial. 

Putnam,  J.,  said  the  court  were  aware  of  the  difficult  of  the 
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^oeetion,  and  thai  they  were  tmable  to  apply  any  definite  limi- 
tation to  the  admission  of  the  eridenoe.  The  verdict  is  to  be 
taken  as  prima  facie  evidence  of  the  guilt  of  J.  Francis  Elnapp. 
It  may  be  rebutted  by  showing  that  there  was  no  murder,  or 
that  Francis  was  not  in  a  situation  where  he  could  take  a  part 
as  a  principal.  We  can  not  stop  the  CTidence  offered  in  limine. 
The  prisoner  has  the  burden  of  proof.  He  must  show  the  jury 
that  Francis  ought  not  to  have  been  convicted.  He  is  not  to 
make  the  propriety  of  the  conviction  questionable  merely;  he 
must  prove  it  to  have  been  clearly  wrong. 

Morton^  aUomey'^ienerai,  and  Webster,  then  offered  in  evidence 
the  confessions  of  the  prisoner  which  had  been  made  on  the 
promise  of  the  attorney-general  that  he  should  not  be  prose- 
cuted if  he  would  turn  state's  evidence;  the  prisoner  having 
refused  to  testify  when  called  by  the  government  on  the  trial 
of  John  Francis  Enapp. 

Chrdiner  and  Dexier  objected  that  the  confessions  were  in* 
admissible. 

The  counsel  for  the  prisoner  argued  to  the  jury  that  they 
were  the  judges  of  the  law  as  well  as  of  the  evidence  in  capital 
cases,  and  that  they  ought  to  reject  the  confession  of  the  pris- 
oner as  incompetent  testimony,  notwithstanding  the  court  had 
admitted  it.  Upon  that  point  the  court  instructed  the  jury  as 
follows: 

By  Court,  PunriK,  J^  The  law  is  clearly  settled  that  the 
confessions  of  a  party,  freely  and  voluntarily  made,  are  to  be  re- 
ceived against  him  as  competent  evidence.  The  difficulty  in 
administering  this  part  of  the  law  is  not  so  much  in  regard  to 
the  rule,  as  in  the  application  of  the  facts  to  the  rule;  in  other 
words,  in  ascertaining  from  the  facts  and  circumstances  whether 
the  confessions  were  free  and  voluntary,  or  whether  they  were 
procured  by  the  influence  of  another,  under  a  hope  of  favor  or 
advantage  if  they  were  made,  or  fear  of  barm  or  disadvantage 
if  they  were  withheld. 

The  government  propose  to  give  in  evidence  against  the  pris- 
oner his  confession,  which  was  made  in  writing  after  he  had 
received  the  assurance  of  the  attorney-general  that  he  should 
not  be  prosecuted  if  he  should  testify  truly  upon  the  trial  of 
his  accomplices.  And  it  is  stated  by  the  witness  that  the 
confession  was  deliberately  made,  and  reduced  to  writing  in 
the  presence  of  the  prisoner,  and  subscribed  on  each  leaf  by 
the  prisoner  with  his  own  hand.    That  confession  is  competent 
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evidence,  unless  the  pxiaoner  can  show  that  it  was  obtained 
under  an  improper  inflaenoe  of  fear  or  hope  excited  in  the  mind 
of  the  prisoner  at  the  time  when  he  made  it.  And  it  is  con- 
tended in  his  behalf  that  such  influence  was  brought  to  bear 
upon  him  bj  the  witness  in  the  yarious  communications  wriiich 
he  had  with  the  prisoner  before  he  obtained  the  protection  of 
the  gOTemment.  We  must  attend  to  those  circnmstanoea  in 
order  to  determine  the  Taliditj  of  the  prisoner's  objection. 
And  here  we  must  distinguish  between  the  T^rbal  oommnnicft- 
tions  which  were  made  bj  the  prisoner  to  the  witness  before  be 
made  the  application  to  the  attomej-gencral,  and  the  written 
declarations  aud  confessions  which  were  made  after  the  pro- 
tection was  obtained.  The  gOTomment  do  not  offer  those 
▼erbal  confessions,  but  would  confine  the  evidence  of  confession 
to  the  facts  which  were  reduced  to  writing. 

But  it  has  been  uiged  bj  the  counsel  for  the  prisoner,  that 
although  the  written  confession  was  voluntaiy,  and  not  induced 
by  persuasion  or  any  external  influence,  yet  if  the  first  con- 
fession was  not  Toluntaiy,  the  subsequent  confession  is  also 
inadmissible.  The  principle  undoubtedly  is,  that  if  a  con- 
fession is  procured  by  threats,  or  promises  of  favor,  all  subse- 
quent confessions  of  the  same  fact  are  to  be  excluded;  and  the 
reason  given  is,  that  the  subsequent  confessions  may  be  pre- 
sumed to  be  induced  from  the  same  motive  of  fear  or  hope; 
and,  therefore,  if  it  is  shown  that  such  motive  has  been  re- 
moved before  the  subsequent  confessions  are  made,  this  will 
rebut  the  presumption  and  render  the  subsequent  confessions 
admissible. 

When  Mr.  Colman  went  into  the  cell  of  the  prisoner,  he 
said  to  him  that  "  he  was  sorry  to  see  him  in  that  situation; 
and  if  he  could  render  him  any  services  in  his  power,  proper  to 
be  rendered,  the  prisoner  might  command  them."  The  pris- 
oner then  inquired  of  the  witness,  "  if  he  thought  they  could 
prove  it."  He  answered  that "  he  did  not  know  anything  aboni 
it,  other  than  what  certain  gentlemen,  in  whom  he  had  great 
confidence,  had  told  him,  which  was,  that  in  their  opinion  the 
evidence  would  be  conclusive."  The  remark  mostly  relied  upon 
by  the  counsel  for  the  prisoner,  as  influencing  the  verbal  con- 
fession, was  the  following:  The  witness  said  that  "  he  did  not 
know  what  was  to  be  done,  but  if  anything  could  be  obtained 
for  him,  and  he  thought  fit  to  rely  on  the  witness'  honor  to 
make  disclosures  to  him,  they  should  never  be  divulged,  the 
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witness  would  die  first,  until  he  had  obtained  the  seouritj  of 
the  ^OTemment." 

Now,  if  the  inquiry  were  confined  to  the  yerbal  declarations 
which  followed  this  proposal  of  the  witness,  the  court  are  all 
clearly  of  opinion  that  they  were  made  under  the  hope  of  ob- 
taining*  the  privilege  of  being  made  a  witoess  for  the  state, 
under  the  influence  which  the  witness  excited  in  the  mind  of 
the  prisoner.    If  the  matter  had  stopped  there,  the  disclosures 
made  upon  that  solicitation,  and  under  that  hope  of  favor  so 
excited,  would  seem  clearly  to  be  incompetent.    But  the  matter 
did  not  stop  there;  for  in  consequence  of  the  verbal  communi- 
cations which  the  prisoner  made  to  the  witness,  the  witness  did 
apply  to  the  attorney-general,  and  did  procure  from  him  the  de- 
sired protection  of  the  government.     The  prisoner  had  then 
obtained  all  that  he  hoped  for,  viz. ,  the  consent  of  the  govern- 
ment to  be  a  state's  witness.     He  might  take  the  benefit  upon 
the  terms  offered,  or  he  might  refuse  to  do  so.    And  he  was  left 
to  the  free  exercise  of  his  own  judgment. 

Now,  in  the  present  case,  it  is  clear  that  the  motive  supposed 
to  have  induced  the  first  confession  was  completely  removed, 
and  must  have  ceased  to  operate  before  the  written  confession 
was  made.  The  prisoner  had  in  his  possession  the  letter  of  the 
attorney-general,  promising  the  protection  of  the  government 
on  condition  of  his  making  a  full  disclosure,  and  testifying  in 
the  case  fully  and  truly.  The  benefit  was  offered  ''upon  the 
sole  condition  that  he  should  make  an  explicit,  exact,  and  full 
disclosure  of  every  circumstance  connected  with  the  event  re- 
ferred to,"  and  he  was  informed  "  that  in  case  of  any  refusal 
to  answer  touching  any  topic  known  to  him,  or  of  any  evasion, 
equivocation,  or  designed  contradiction  or  withholding  of 
testimony,  he  was  not  to  receive  the  benefit."  To  that  he 
assented. 

The  witness  further  stated  that  he  did  not  refer  to  the  verbal 
disclosures  which  had  been  made,  but  the  statements  and  tes- 
timony which  the  prisoner  was  thereafter  to  give  upon  the  trials 
of  his  accomplices.  He  was  to  make  a  full  confession  of  all  the 
facts  in  the  case,  and  to  answer  any  questions  which  should  be 
pnt  to  him  by  proper  authority.  This  was  fully  explained  to 
the  prisoner,  before  he  made  the  confessions  which  are  now 
proposed  to  be  given  in  evidence.  A  night  had  intervened  after 
the  witness  left  the  prisoner  to  make  the  application  to  the 
attorney-general,  affording  the  prisoner  time  for  reflection;  and 
he  deliberately  proceeded  to  make  his  confession  in  writing. 
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under  these  explanatioDB  and  circmnstancee.  The  witnees  did 
not  persuade  him  upon  the  subject.  If  the  Terbal  disdosinve 
were  made  under  the  influence  of  hope  excited  bj  the  witneaa, 
the  written  confessions  were  made  after  that  hope  had  been 
realized.  He  was  safe  if  he  would  be  true  and  faithful  in  the 
performance  of  his  engagement.  He  had  solicited  and  ol>* 
tained  the  protection  of  the  government,  and  was  at  liberty  to 
accept  it  upon  those  tenns,  or  to  stand  upon  his  defense. 

We  can  not  perceive  how  the  prisoner  thus  situated  could 
have  any  motiTe  falselj  to  accuse  himself,  although  he  might 
have  a  motive  to  continue  his  false  accusation  against  his  ae- 
complicea  And  besides,  if  any  such  motiye  could  be  supposed 
to  operate,  it  was  a  new  motive,  and  not  arising  from  eztemal 
influence.  And  it  is  no  objection  to  the  admission  of  a  confes- 
sion that  it  was  made  from  interested  motives,  and  with  the 
hope  of  favor,  if  the  motive  is  not  excited  by  external  influence. 
If  the  accomplices  had  been  upon  trial,  it  is  dear  that  the  tes- 
timony of  the  prisoner  would  have  been  competent  against 
them.  It  would  be  liable  to  great  observation,  and  its  cred- 
ibilily  would  be  the  fair  and  just  subject  of  argument.  Bot 
still  it  would  be  competent.  And  yet  the  motive  which  could 
operate  upon  his  mind  would  be  strong  to  magnify  the  evidence 
against  his  accomplices,  but  he  would  have  no  motive  to  crim- 
inate or  accuse  himself  beyond  the  truth.  The  confessiona 
which  are  now  offered  in  evidence  were  made  deliberately,  in 
part  execution  of  the  prisoner's  agreement.  But  upon  bein^ 
called  to  testify  upon  the  trial  of  John  Francis  Enapp,  he  re- 
fused to  do  BO. 

By  his  refusal  totestilly,  it  is  admitted  that  he  has  forfeited 
all  claim  to  the  extraordinary  favor  of  the  government.  But  In 
what  did  that  favor  consist?  It  was  in  not  using  his  confes- 
sion against  himself,  if  he  would  conduct  himself  faithfully  as 
a  state's  witness.  By  his  refusal  the  government  are  absolved; 
and  it  is  now  contended  that  the  prisoner  is  absolved  also,  and 
that  his  confession  can  not  be  used  against  him,  notvrithstand- 
ing  his  refusal. 

Persons  who  are  properly  admitted  here  as  state's  vritnesses, 
are  substantially  in  the  same  situation  as  persons  in  England 
who  are  properly  admitted  to  become  witnesses  for  the  crovm. 
against  their  accomplices.  The  protection  of  the  government 
is  extended  upon  the  same  terms,  although  the  forms  of  pro- 
ceeding are  somewhat  different.  There,  if  the  witness  for  the 
crown  conducts  himself  fairly,  and  makes  and  testifies  to  a  full 
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disdosore,  he  is  recommended  to  mercy^  and  a  pardon  is  always 
granted.  Here,  the  attorney-general,  of  his  own  authority 
and  upon  his  official  responsibility,  gives  the  pledge  of  the  gov- 
eminent  that  the  state's  witness  shall  not  be  prosecuted  if  he 
makes  and  testifies  to  a  full  disclosure  of  all  matters  in  his 
knowledge  against  his  accomplices.  In  England,  as  well  as  in 
Massachasetts,  those  who  are  admitted  as  witnesses  for  the  gOT- 
emment  may  rest  assured  of  their  lives,  if  they  perform  their 
cngc^ments.  So  that  it  becomes  a  material  inquiry  how  those 
persons  in  England,  who  have  been  admitted  as  witnesses  for 
the  crown,  are  dealt  with,  if  they  fail  to  redeem  the  pledge 
which  they  made  to  the  government,  upon  receiving  the  benefit 
of  becoming  king's  witnesses.  And  we  believe  the  law  to  be 
clearly  settled  there,  that  if  they  refuse  to  testify,  or  testify 
falsely,  they  are  to  be  tried  themselves,  and  may  be  convicted 
upon  their  own  confession,  which  was  made  after  they  were  so 
permitted  to  become  witnesses  for  the  crown. 

This  rule  of  the  law  is  recognized  in  the  books.  In  2  Stark. 
Et.  23  and  60,  it  is  stated  that  where  a  prisoner  had  been  ad- 
mitted king's  evidence,  and  confessed,  and  upon  the  trial  of  his 
accomplices  refused  to  give  evidence,  he  was  convicted  upon 
his  own  confession,  although  it  had  been  previously  falsely 
represented  to  him  by  a  constable  that  his  accomplices  were  in 
custody.  And  that  conviction  was  approved,  by  all  the  judges 
of  England:  Bex  v.  Burley,  coram  Baron  Garrow,  at  Lent 
assizes,  1818.'  So  in  4  Bl.  Com.  333,  in  a  note  by  Mr.  Ohris- 
tian,  published  more  than  twenty  years  ago,  it  is  said,  that 
upon  a  trial  some  years  ago  at  York,  before  Mr.  Justice 
BuUer,  the  accomplice  who  was  admitted  a  witness,  denied 
in  his  evidence  all  that  he  had  before  confessed;  upon  which 
the  prisoner  was  acquitted.  But  the  judge  ordered  an  indict- 
ment to  be  preferred  against  the  accomplice  for  the  same 
crime;  and  upon  his  previous  confession,  and  other  circum- 
stances, he  was  convicted  and  executed.  And  it  is  added:  "It 
the  jury  were  satisfied  vrith  his  guilt,  there  can  be  no  question 
in  regard  to  the  law  or  the  justice  of  the  case."  This  note  is 
continued  in  the  late  edition  of  Blackstone's  Commentaries  by 
Chitty  and  Archbold. 

The  permission  to  become  a  witness  for  the  crown  was  intro- 
duced as  a  substitute  for  the  old  law  relating  to  approvement, 
and  is  a  great  melioration  of  the  law  in  favor  of  those  who  are 
Admittod  to  be  king's  vritnesses:  See  Bex  v.  Budd,  Cowp.  336, 
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and  the  cases  there  cited  by  Lord  Mansfield.  According  to  the 
law  of  approTement,  if  the  jury  do  not  giTC  credit  to  the  ap- 
proTcr,  and  his  accomplices  are  acqaitted,  the  approTer  himself 
is  executed;  but  where  the  king's  witness  makes  a  fair  and  full 
discoTcry  to  the  satisfaction  of  the  jadge,  he  is  to  be  recom- 
mended to  mercy,  notwithstanding  the  jary  would  not  coDTict 
the  accomplices  upon  his  cTidence.  The  law  touching  approve* 
ment  has  not  been  adopted  in  Massachusetts;  but  instead  of 
that,  the  law  and  the  usage  have  been  to  admit  persons  as  wit- 
nesses for  the  state;  and  they  are  to  be  treated  here  in  regard 
to  their  confessions,  as  witnesses  for  the  crown  are  in  the 
mother  country.  The  prisoner  who  does  not  conduct  hims^ 
truly  is  not  at  liberty  to  take  back  the  confession  which  he  de- 
libffl»tely  made.  It  is  dear  that  the  king's  witnesses  could  not 
do  BO  in  England,  and  we  do  not  perceive  any  legal  reason  why 
the  state's  witnesses  should  be  permitted  to  do  so  here.  A  con- 
fession made  under  such  circumstances  as  are  found  in  this 
case,  must  be  considered  as  freely  and  Toluntarily  made. 

The  case  of  HaU  has  been  cited  by  the  counsel  for  the  pris- 
oner, to  show  that  confessions  made  under  the  hope  of  being 
admitted  king's  eyidence,  are  not  to  be  received.  That  case  is 
sited  in  a  note  to  Lambe^B  case  (case  236),  2  Leach,  636.^  It  is 
stated  in  the  note  that  one  Tart  was  offered  to  prove  that  the 
prisoner  Hall  desired  him  to  apply  to  the  justice  to  be  admitted 
as  a  witness  for  the  crown,  for  that  he  had  not  entered  the  house, 
but  had  only  stood  at  the  door  while  the  other  two  prisoners 
went  up  stairs  to  commit  the  felony.  And  that  Mr.  Sergeant 
Adair,  who  sat  on  the  crown  side  for  Mr.  Justice  Wilson,  on 
objection  being  made,  rejected  the  evidence  as  not  a  voluntary 
confession,  but  made  under  the  hope  of  being  admitted  to  be- 
come a  vritness  for  the  crown. 

This  case  is  mentioned  in  2  Stark.  Ev.  49,  but  not  with  appro- 
bation. It  is  against  the  current  of  the  authorities,  going  to  the 
extent  of  rejecting  confessions  made  without  any  external  in- 
fluence, merely  because  the  parly  hoped  to  obtain  some  benefit 
thereby.  Such  a  rule  would  exclude  all  confessions;  for  althoogb 
they  may  arise  from  the  party's  own  reflection,  they  are  always 
made  under  a  hope  of  some  benefit.  But  in  that  case  the  ex- 
ternal influence  is  entirely  wanting.  It  appears,  also,  in  the 
principal  case  above  cited  {Lambe^s  case)^  that  Hall  was  con- 
victed upon  his  examination  before  the  magistrate,  which  was 
not  taken  in  writing,  but  proved  by  two  witnesses  viva  voce, 
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which  amounted  to  a  ftill  confession  of  his  gaOt.  But  we  do 
not  perceiTe  any  good  reason  for  the  rejection  of  Tart's  eyi- 
dence,  as  to  the  coufession  which  Hall  made  to  him  of  his  own 
accord^  as  is  above  stated. 

Upon  the  whole,  after  great  consideration,  we  are  all  of  opin- 
ion that  the  confession  of  the  prisoner  reduced  to  writing  and 
signed  bj  him,  and  made  under  the  circumstances  which  are 
proTed  in  this  case,  is  competent  evidence  for  the  consideration 
of  the  jury. 

The  counsel  for  the  prisoner  then  argued  to  the  juxy  that 
they  were  the  judges  of  the  law,  and  that  they  ought  to  reject 
the  confession  of  the  prisoner  as  incompetent  testimony,  not- 
withstanding the  court  had  admitted  it.  Upon  this  point  the 
jury  were  instructed  as  follows: 

PumiK,  J.  The  proposition  that  the  jury  are  judges  of  the 
law  as  well  as  of  the  fact,  is  not  true  in  its  broadest  sense.  It 
requires  some  qualification.  As  the  juxy  have  the  right,  and  if 
required  by  the  prisoner,  are  bound  to  return  a  general  verdict 
of  guilty  or  not  guilty,  they  must  necessarily,  in  the  dischaige 
of  this  duty,  decide  such  questions  of  law  as  well  as  of  fact  as 
are  involved  in  this  general  question;  and  there  is  no  mode  in 
which  their  opinions  upon  questions  of  law  can  be  reviewed  by 
this  court  or  by  any  other  tribun^J.  But  this  does  not  diminish 
the  obligation  resting  upon  the  court  to  explain  the  law,  or  their 
responsibility  for  the  correctness  of  the  principles  of  law  by 
them  laid  down.  The  instructions  of  the  court  in  matters  of 
law  may  safely  guide  the  consciences  of  the  jury,  unless  they 
know  them  to  be  wrong.  And  when  the  jury  undertake  to  de- 
cide the  law  (as  they  undoubtedly  have  the  power  to  do)  in  op- 
position to  the  advice  of  the  court,  they  assume  a  high  respon- 
sibility, and  should  be  very  careful  to  see  clearly  that  they  are 
right. 

Although  the  jury  have  the  power,  and  it  is  their  duty  to  de- 
cide all  points  of  law  which  are  involved  in  the  general  question 
of  the  guilt  or  innocence  of  the  prisoner,  yet  when  questions  of 
law  arise  in  the  arraignment  of  the  prisoner,  or  in  the  progress 
of  the  trial,  in  relation  to  the  admissibility  of  evidence,  they 
must  be  decided  by  the  court,  and  may  not  afterwards  be  re- 
viewed by  the  jury. 

Ifr.  Justice  BuUer,  when  delivering  the  opinion  of  the  twelve 
judges  of  England  in  the  case  of  The  King  v.  Atwood  and  Bobbins, 
states  the  law  upon  this  point:  ''  If  a  question  be  made  respect- 
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ing  the  competency  [of  a  witness]  the  decision  of  that  question 
is  the  exclusive  province  of  the  judge,  but  if  the  gioond  of  the 
objection  go  to  his  credit  only,  his  testimony  must  be  received 
and  left  with  the  jury,  under  such  directions  and  observations 
from  the  court  as  the  droumstances  of  the  case  may  require,  to 
say  whether  they  think  it  sufficiently  credible  to  guide  their  de- 
cision in  the  case:"  2  Leach,  522,  case  201.^  If  the  court  reject 
the  testimony,  the  jury  have  no  means  of  receiving  it  against 
the  opinion  of  the  coiurt.  So  if  the  evidence  is  admitted  by  the 
court  the  jury  must  take  it.  They  can  not  reject  it  as  incom- 
petent. They  are  confined  to  its  credibility  and  effect.  In 
weighing  the  evidence  the  jury  will  examine  and  consider  the 
manner  in  which  it  was  obtained  and  was  given,  as  well  as  all 
the  circumstances  applicable  to  it;  and  if,  in  view  of  all  the 
facts  and  circumstances  proved,  it  is,  in  their  opinion,  unworthy 
of  credit,  they  will  disregard  it  in  their  decision  of  the  case,  ss 
being  incredible,  although  they  can  not  rejecct  it  as  incom- 
petent. 

The  judge  then  called  the  attention  of  the  jury  to  the  cixcnm* 
stances  which  had  been  proved,  relating  to  the  confession  of  the 
prisoner,  which  the  court  had  admitted  as  competent  testimony, 
and  left  the  weight  and  credit  of  it  for  their  decision. 

Referred  to  apon  the  following  proporitioiiB:  that  the  leoocd  of  the  oonviotioii 
of  the  principal  in  an  indictment  for  mnrder,  iBprima/ade  evidenoe  agunit 
the  aoceflsory:  CommonweaUh  ▼.  Tcrk^  9  Met.  124;  that  a  ooonsel  feteined 
to  aseist  the  proeeontion  is  to  reoeive  no  compensation  from  any  private  indi* 
vidoal  for  his  services:  CammonweaUh  ▼.  Olobe^  4  Gray,  147;  Commtomwealik 
y.  Tuck,  20  Pick.  365;  that  the  joiy  have  the  right  to  detennine  the  Uw  in 
criminal  cans:  CommonvfeaUh  ▼.  Anthes,  5  Gray,  242, 256,  278, 280;  althon^ 
in  Pierce  v.  The  State,  18  N.  H.  565,  the  snpieme  court  of  New  Hampshirs 
said  that  the  question  was  not  sqnarely  before  the  ooort^  and  was  not,  thsvs- 
fore,  an  authority  for  such  a  statement,  and  in  StcUe  v.  Wright,  53  Me.  33S, 
CommonwtaUh  v.  Knapp  is  said  to  be  overruled  on  this  point;  thai  confes- 
sions which  are  obtained  by  threats  of  harm  or  promises  of  favor  and  woridly 
advantsge,  held  out  by  a  person  in  authority,  or  standing  in  any  relatioa 
from  which  the  law  will  presume  that  his  communications  would  be  likely  to 
exercise  an  influence  over  the  mind  of  the  accused,  are  to  be  ezdaded  from 
the  hearing  of  judicial  tribunals:  CommomoedUh  v.  Tucberman,  10  Gray,  191; 
that  questions  of  law  arising  in  a  capital  ease  are  not  open  as  a  matter  of  t^t 
to  a  rehearing  on  a  bill  of  exceptions:  CommomoeaUK  v.  Doiesr,  4  Alkn,  296. 

l.SMlL«Mh,46A»oase21i] 
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Reed  v.  Upton. 

[10  PiGKnavo,  823.1 

Whxbs»  09  AN  EzBOUTOBT  CONTRACT  for  ft  sftle  at  a  future  time,  an  agree- 
ment is  made  whereby  the  goods  pass  into  the  possession  ol  the  bargainee^ 
the  sale  is  not  completed  so  as  to  sabjeot  the  goods  to  attachment  at  the 
soit  of  the  bargainee's  creditors,  nntil  the  act  contemplated  is  done,  or 
the  condition  performed. 

RsPLKmr.  The  defendant,  a  deputy  sherifF,  attached  the 
brick-presfiing  machine  in  question,  as  the  property  of  one 
Fowler.  The  facts  were:  By  an  indenture  between  Beed  and 
Fowler,  dated  May  15, 1828,  Beed  agreed  to  sell  to  Fowler,  on 
or  before  the  first  of  September,  1828,  a  brick-pressing  machine 
for  the  sum  of  two  hundred  dollars,  to  be  paid  on  the  delivery 
of  the  machine,  and  farther  agreed  to  let  Fowler  have  the  full 
use  of  the  machine  until  the  first  of  September;  and  Fowler 
agreed  to  pay  two  hundred  dollars  on  or  before  the  first  of  Sep- 
tember. The  parties  bound  themselves  in  the  penalty  of  one 
hundred  dollars  for  a  faithful  performance.  Fowler  also  gave 
Beed  his  negotiable  promissory  note  of  even  date  for  two  hun- 
dred dollars,  payable  on  or  before  the  first  of  September,  with 
interest  from  date  if  the  note  was  not  paid  at  that  time.  Fowler 
paid  to  Beed  fifty  dollars  in  October,  and  fifty  dollars  in  No* 
vember.  The  machine  was  attached  in  January  following.  At 
the  time  of  the  attachment,  the  machine,  which  had  been  used 
by  Fowler  from  the  time  of  its  delivery  prior  to  the  first  of 
September,  was  in  his  brickyard,  housed  with  other  tools  used 
in  his  business.    The  cause  was  submitted  on  these  facts. 

B.  MerriU,  for  the  plaintiff,  cited  Ayer  v.  BarOeU,  9  Pick.  166. 

Frodor^  contra^  cited:  Thacher  v.  Dinemore^  5  Mass.  299  [4 
Am.  Deo.  61];  ManeeLy  v.  McOee,  6  Id.  148  [4  Am.  Dec.  105]; 
Johnson  v.  Johnson,  11  Id.  861. 

Bj  Court,  Shaw,  0.  J.  The  single  question  in  this  case  is, 
whether  the  machine  in  question  was  the  property  of  Fowler, 
the  debtor,  at  the  time  the  attachment  thereon  was  made  by  the 
defendant.  The  machine  having  been  once  the  property  of  the 
plaintiff,  the  burden  is  upon  the  defendant  to  prove  a  sale  to 
Fowler.  We  think  the  facts  agreed  fail  of  proving  such  a  sale. 
The  instrument  signed  by  the  parties  and  deposited  with  a 
common  agent,  is  relied  upon  as  evidence  of  the  contract.  This 
oontract  is  an  executory,  not  an  executed,  contract  of  sale.  It 
looked  to  a  future  act  of  delivery,  and  to  a  payment  upon  such 
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deliveiy.  It  was  obyioaslj  the  intent  of  the  parties  that  the 
property  should  remain  in  the  vendor,  and  there  is  no  rule  of 
law  to  prevent  that  intention  from  being  earned  into  effect 
But  as  the  contemplated  acts  were  never  performed,  no  prop- 
erty passed,  and  the  machine  remained  the  property  of  the 
plaintiff. 

But  it  is  contended  that,  as  Fowler  was  in  possession,  there 
must  have  been  a  deliveiy,  and  that  the  contract  of  sale  became 
executed  by  the  delivery.  But  it  is  very  manifest  from  the 
contract,  that  this  delivery  was  not  made  pursuant  to  the  con- 
tract of  sale,  but  in  pursuance  of  another  and  distinct  stipula- 
tion, that  Fowler  was  to  have  the  use  of  the  machine  for  a  fixed 
period.  Had  the  possession  been  unexplained,  it  might  have 
raised  a  presumption  that  the  delivery  was  in  pursuance  of  the 
contract  of  sale;  but  the  act  is  to  take  effect  according  to  the 
intent,  and  here  the  intent  is  plainly  shown,  and  the  presump- 
tion of  a  delivery  in  pursuance  of  the  contract  of  sale  is  rebutted 
by  showing  another  and  lawful  contract  for  the  use.  It  comes 
vidthin  an  old  case  cited  by  Long.  Where  H.  agreed  vdth  A. 
that  A.  should  take  the  sheep  of  H.  and  depasture  them  for  a 
certain  time,  and  if  at  the  end  of  the  time  he  should  pay  H.  so 
much  for  the  sheep  he  should  have  them,  the  agreement  did 
not  amount  to  a  sale:  Long  on  Sales,  109.  This  case  was  dted 
with  approbation  in  Barrett  v.  Priichixrd,  2  Pick.  512  [13  Am. 
Dec.  449].  Indeed,  it  is  impossible  to  distinguish  the  case  at 
bar  from  that  last  cited.  All  these  cases  proceed  upon  this 
principle,  that  where  there  is  an  executory  contract  for  a  sale  at 
a  future  time,  or  upon  the  performance  of  a  certain  condition, 
and  in  the  mean  time  a  separate  contract  that  the  property  shall 
go  into  the  possession  of  the  bargainee  for  a  particular  purpose, 
as  to  depasture  the  sheep,  to  manufacture  the  wool  into  cloth, 
and  in  the  case  at  bar  to  have  the  use  of  the  machine  for  a  cer- 
tain term,  the  sale  is  not  executed,  and  the  property  is  not 
changed  till  the  contemplated  act  is  done,  or  the  condition  per- 
formed. 

It  is  contended  on  the  part  of  the  defendant  that  the  sale  wsb 
complete,  because  the  stipulated  price  was  paid;  that  the  giving 
of  the  note  was  payment;  and  he  relies  upon  the  rule  of  Hiassa- 
chusetts,  and  cites  several  authorities  in  support  of  it.  It  is  true 
that  by  the  rule  of  law  adopted  in  this  commonwealth,  the  giv* 
ing  of  a  negotiable  note  is  prima  fade  evidence  of  the  payment 
and  satisfaction  of  a  simple  contract  debt,  because  it  will  he 
presumed,  in  the  absence  of  other  proof,  that  such  was  the  in- 
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tention  of  the  parties.  But  like  all  other  presumptions,  it  maj 
be  rebutted  bj  proof  of  a  different  intent,  and  to  that  extent 
only  is  the  principle  carried  by  the  cases  cited.  Here  it  is  yery 
manifest,  from  the  contract,  that  it  was  the  payment  of  the  note, 
not  the  making  of  the  note,  which  was  looked  to,  as  the  dis- 
cbargfe  and  satisfaction  of  the  purchase  money.  The  note  was 
given  for  the  purchase  money,  and  the  money  was  to  be  paid  on 
delivery  of  the  machine;  of  course  the  note  was  then  to  be  paid. 
In  Barrett  t.  FrUchard  [13  Am.  Dec.  449],  there  was  an  uncon- 
ditional promise  by  the  vendee,  to  pay  the  amount  of  the  pur- 
chase money;  yet  it  was  held  that  it  was  not  an  executed 
contract  of  sale. 

It  was  further  urged,  that  there  was  no  stipulation  for  the 
return  of  the  property  in  any  event,  and  therefore  no  expectation 
that  it  was  to  be  returned.  But  this  conclusion  does  not  follow. 
It  was  no  doubt  expected  that  the  note  would  be  paid  and  then 
the  sale  would  be  completed;  but  failing  that,  if  no  property 
vested  in  the  bargainee,  the  machine  remained  the  property  of 
the  plaintiff,  and  after  the  term  stipulated  for  the  use  of  it,  the 
right  of  possession  would  follow  the  right  of  property,  and  the 
plaintiff's  title  both  to  the  property  and  possession  remained  the 
same  as  if  no  such  contract  had  been  made. 
Defendant  defaulted. 


CoiTDiTiOHAL  Sali,  WITH  DxuvxBT  f OF  Special  poipoae,  does  not  vest  the 
property  in  the  bAvgainee  so  aa  to  make  it  liable  on  attaohment  by  hia  cred* 
iUna.  Thia  principle,  laid  down  in  JReed  ▼.  Uptons  ia  qnoted  in  Heath  v. 
BamdaU,  4  Cash.  196;  Sawffer  ▼.  Spqfford,  Id.  690. 

Th>  Subiwct  or  OoMnmoHAL  Sales  ia  discnased  in  the  note  to  Barren  v. 
FrUehardt  13  Am.  Dec  461.  See  on  the  same  sabjeet  WkihoeU  v.  FlnesiKp 
16  Am.  Deo.  866 
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[10  PxaEZinro,  S36.] 

BnBBKHTAiiOHB  AS  TO  Pbopxbtt. — II  the  applicant  for  an  inanranoe  against 
fire  have  a  freehold  in  the  Und  and  the  exdtiaive  right  of  ooonpation  and 
disposal  of  the  honse,  a  representation  that  the  house  ia  his  own  though 
not  strictly  accurate,  ia  not  a  misrepresentation  avoiding  the  policy, 
there  being  no  intentional  deception,  and  no  overestimate  of  the  value  of 
the  house. 

Tks  OwasioN  TO  OoMJCUincATB  Facts  material  to  the  risk,  will  avoid  the 
policy,  although  the  assured  did  not  suppoee  the  facts  to  be  materiaL 

Weithkr  Alterations  or  Additions  made  to  a  house  inaured  agidnst  firs 
increase  the  risk  or  not,  is  a  question  for  the  jury. 
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WmouB  THX  Poucr  Fboyidbs  that  thx  Iitsubeb  shall  bb  Liable  for  no 
more  than  the  tarn  msured  in  any  case  whatever,  the  insoren  wOl  be 
obliged  to  pay  on  a  total  loss  the  difference  only  between  the  amount  in* 
sored  and  what  they  had  already  paid  on  a  partial  loss. 

Idbk. — ^And  if  the  same  policy  provides  for  separate  insurance  on  two  bolld- 
ings,  and  the  partial  and  total  loss  are  on  the  same  ooSy  the  amomnt  of 
the  partial  loss  paid  is  to  be  deducted  from  the  som  insni^d  on  that 
building  alone. 

Assumpsit  upon  a  policy  of  insuxanoe  against  fire,  bj  whkdi 
the  defendants  assured  the  plaintiff  one  thousand  fiye  hundred 
dollars^  tIz.  :  one  thousand  dollars  upon  his  dweIling-hoiifl6» 
and  five  hundred  dollars  upon  certain  other  buildings.  The  ae» 
tion  was  to  recover  one  thousand  dollars,  the  dwelling-houae 
having  been  totally  consumed  by  fire.  It  appeared  that  the 
plaintiff's  wife,  and  one  Baymond's  wife,  sisters,  inherited  a  timot 
of  land  on  which  there  were  two  houses.  Baymond  paid  for 
the  choice  of  the  houses,  and  Ourry  moved  the  other  house,  a 
mere  shop,  back  upon  the  lot,  built  an  addition  to  it,  and  thus 
constructed  the  dwelling-house  insured.  The  plaintiff  had  oc- 
cupied this  house  for  ten  years  prior  to  the  insurance,  claiming 
it  as  his  own.  The  defendants  contended  that  this  was  not  suf- 
ficient to  prove  that  ithe  dwelling-house  belonged  to  the  plaintiff. 
But  Putnam,  J.,  who  tried  the  cause,  ruled  that  it  was  suffi- 
cient. 

The  policy  stipulated,  that  "  in  case  of  any  loss,  the  same  is 
to  be  paid  without  any  deduction,  in  sixty  days  after  proof." 
The  defendants  had  received  verbal  notice  of  the  loss  and  of 
plaintiff's  title,  and  a  demand  of  payment  made.  They  had 
called  for  no  other  proof,  and  now  objected  that  there  was  not 
sufficient  proof  given.  But  the  judge  ruled  that  the  notice  and 
evidence  of  loss  and  of  interest  preparatory  to  the  action  were 
sufficient. 

The  defendants  then  urged  that  there  had  been  a  r^atflrial 
concealment,  in  that  the  piaintiff  concealed  the  fact  that  an 
caped  convict  named  Quiner,  who  had  been  retaken  on  h 
ation  furnished  by  Gurry,  had  threatened  to  set  fire  to  the 
building  of  the  person  who  informed  upon  him.  The  defend- 
ant also  contended  that  there  had  been  material  alterations  in 
the  building,  thereby  avoiding  the  policy,  which  contained  this 
provision:  "  If  the  situation  or  circumstances  affecting  the  risk 
upon  the  property  shall  be  so  altered  or  changed  by  or  with  the 
advice,  agency,  or  consent  of  the  assured,  as  to  increase  the  riak 
thereupon,  the  risk  hereupon  shall  cease  and  determine,  and 
the  policy  shall  be  null  and  void,  unless  confirmed  by  a  new 


VoT.  1830.]  CuBBT  t;.  OoxMONWEALTH  Inb.  Oo.  649 

agreement  thereupon  written  after  a  full  knowledge  of  snoh 
facts  and  drcmnstanees/'  It  appeared  that  a  bam  stood  six- 
teen feet  to  the  rear  of  the  plaintiff's  dwelling-house^  at  the 
time  the  policy  was  taken  out,  that  it  was  subsequently  burned. 
Prior  to  the  burning,  the  plaintiff  had  told  the  defendant's 
agent  that  he  intended  to  moTe  the  bam  back  and  make  some 
additions  to  the  house,  and  asked  if  so  doing  would  affect  the 
policy.  The  agent  said,  not  if  the  plaintiff  would  notify  him. 
After  the  burning  of  the  bam,  the  plaintiff  made  an  addition 
to  the  back  of  the  dwelling-house  of  about  twenty-five  feet  by 
eleven  feet,  and  two  stories  high.  Of  this  alteration  the  plaint- 
iff sent  word  in  a  note  to  the  agent,  which  was  left  on  his  desk 
in  bis  absence.  The  bearer  of  the  note  afterwards  met  the 
agent,  and  told  him  of  the  contents  of  the  note,  who  there- 
upon answered,  '*  Very  well."  Witnesses  were  introduced  who 
testified  that  the  risk  was  not  increased  by  the  addition  to  the 
house  beyond  what  it  would  have  been  had  the  barn  been  re- 
built and  the  additions  not  made. 

The  jury  were  instructed  that  if  they  believed  the  facts  re- 
lating to  the  arrest  of  Quiner,  and  his  conversations,  to  be  ma- 
terial, that  is,  that  they  would  have  increased  the  risk,  or  would 
have  prevented  the  defendants  from  taking  the  risk,  they  should 
find  for  the  defendants,  notwithstanding  the  plaintiff  did  not 
suppose  there  was  any  particular  reason  to  fear  from  them;  and 
that  they  should  find  for  the  defendants,  if  they  believed  that 
the  plaintiff  had  made  such  alterations  and  additions  to  the 
house  as  increased  the  risk. 

The  policy  provided  that  the  defendants  should  ''not  be 
liable  for  more  than  the  sum  insured,  in  any  case  whatever." 
The  defendants  had  paid  one  hundred  and  forty-two  dollars  for 
damages  to  the  house,  occasioned  by  the  burning  of  the  bam, 
and  now  insisted  that  they  were  entitled  to  deduct  that  sum 
from  the  one  thousand  dollars.  The  jury  were  instmcted,  if 
they  should  find  for  the  plaintiff,  to  allow  the  whole  sum  in- 
sured. 

Terdict  for  the  plaintiff  for  one  thousand  dollars,  subject  to 
be  altered  by  the  deduction  of  one  hundred  and  forty-two  dol- 
lars, if  the  court  thought  it  should  be  made.  Defendants  ex- 
cepted for  supposed  misdirections,  and  because  the  verdict  was 
against  evidence. 

£ing  and  L,  Thomdihe,  for  the  defendants.  The  plaintiff 
had  only  a  life  estate  in  the  dwelling  house:  Mwes  v.  Mavoe^  8 
East,  88;  Van  Ness  v.  Facard^  2  Pet.  148,  and  although  he  had 
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an  insurable  interest  therein  he  should  have  described  it  cor- 
rectly: Columbian  Ins.  Co.  v.  Lawrence ^  2  Pet.  25.  At  moat, 
the  plaintiff  can  recover  only  the  value  of  his  life  estate:  2 
Uarsh.  (Cond.  ed.)  685,  686;  Lawrence  v.  Sebor,  2  Cai.  203; 
Phil,  on  Ins.  27;  Gardner  v.  Bedford  Ins.  Co.  17  Mass.  613. 
The  additions  to  the  house  avoided  the  policy,  there  being  no 
written  assent  of  the  defendants  upon  the  policy:  Wordey  v. 
Wood,  6  T.  B.  710;  1  Marsh.  (Cond.  ed.)  167;  Pdly  v.  Batfol 
Exch.  Abs.  Co.,  1  Burr.  851;  Maryland  £ns.  Co,  v.  Le  Boy,  7 
Oranch,  27. 

SaUonstaU  and  Choaie,  contra^  The  dwelling-house  was  per- 
sonalty belonging  to  the  plaintiff:  Marcey  v.  DarUng,  8  Pick. 
288;  Ashmun  v.  WiUiamB.  Id.  402;  Dotyy.  Chrham,  5  Id.  487 
[16  Am.  Deo.  417];  WeUs  v.  Banister,  4  Mass.  514;  Boshmck  v. 
Leach,  8  Day,  476;  Parker  v.  Stainland,  11  East,  862.  As  to 
the  alteration,  counsel  cited  Stetson  v.  Maes.  Mui.  F.  Ins,  Co.,  4 
Ifass.  837  [8  Am.  Dec.  217]. 

By  Court,  Wsude,  J.  The  only  point  of  any  difficulty  in  this 
case  involves  a  question  of  fact,  which  should  have  been  sub- 
mitted to  the  jury,  if  the  defendants  intended  to  insist  upon  it  in 
defense.  It  is  objected  that  a  false  representation  was  made  of 
the  plaintiff's  title,  in  answer  to  one  of  the  interrogatories  in 
his  application  for  insurance.  He  there  represents  the  house 
insured  as  his  property,  and  the  defendants'  counsel  contend 
that  he  had  no  property  therein,  except  in  right  of  his  wife,  and 
in  common  with  her  sister. 

It  is  true  that  this  representation  was  not  strictly  accurate  and 
full;  but  a  representation  may  be  so,  if  fairly  made  and  true  in 
sabstance,  without  vitiating  the  policy.  "  A  false  representa* 
tion  (says  Marshall)  is  no  breach  of  the  contract,  but  if  material, 
avoids  the  policy  on  the  ground  of  fraud,  or  at  least  because 
the  insurer  has  been  misled  by  it."  A  representation  is  not 
like  a  warranty,  which  must  be  strictly  complied  with,  but  it 
must  be  shown  to  be  false  in  a  material  point,  or  it  wiU  not 
make  void  the  policy:  Marsh,  on  Ins.  (1  ed.)  835;  Pawson  v. 
Watson,  Oowp.  785.  The  benefits  and  security  derived  from 
contracts  of  insurance  against  fire,  have  become  so  general,  and 
the  relief  they  are  calculated  to  afford  is  so  great,  that  they  are 
not  to  be  set  aside  on  slight  exceptions;  especially  when  the 
conduct  of  the  assured  appears  fair  and  free  from  any  imputa- 
tion of  fraud.  In  the  present  case  there  is  certainly  no  groond 
for  charging  the  plaintiff  with  fraud,  or  with  any  intentional 
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deception;  bat  it  is  said  that  the  defendants  have  been,  in  fact, 
mialed  by  the  enoneoos  representation  of  the  plaintifiTs  title. 
Of  this  the  jmy  were  the  proper  judges;  and  although  the 
point,  as  now  stated,  does  not  appear  to  have  been  made  at  the 
trial,  yet  as  all  the  OTidence  in  relation  to  it  was  submitted  to 
the  consideration  of  the  jury,  the  verdict  must  be  decisive,  un- 
less the  decision  of  the  judge  as  to  the  sufficiency  of  the  evidence 
of  the  plaintifTs  property  should  be  considered  incorrect.  It 
was  his  opinion  that  the  evidence  was  sufficient,  and  we  all 
concur  in  that  opinion. 

It  is  not  denied,  that  if  the  house  was  a  chattel,  it  was  the 
plaintiff's  property.     And  it  was  a  chattel,  if  it  be  true  that  the 
plaintiff  had  no  property  in  the  land.    The  house  was  partly 
built  by  him,  and  he  had  absolute  dominion  over  it;  he  might 
remove  it  when  and  where  he  pleased,  without  being  accounta- 
ble therefor  to  any  one.     He  might  elect,  therefore,  to  treat 
it  as  personal  property  and  to  represent  it  as  such.    But  if  the 
house  was  not  a  chattel,  still  we  think  it  was  the  plaintifiTs 
property.    He  had  a  freehold  estate  in  the  land,  and  the  ex- 
clusive right  of  occupation.     By  the  common  law,  a  husband 
seised  of  land  in  the  right  of  his  wife  might  alienate  it  by 
feoffment,  and  the  wife  could  not  enter,  but  was  driven  to  her 
action  cui  in  viia:  lit.  sec.  594.    And  so  he  might  make  a  tenant 
of  the  prcBcipe  without  his  wife's  joining  him  in  a  fine:  Bac. 
Abr.  Baron  &  Feme,  C.  1,  note.     It  is  not  necessary  that  the 
plaintiff  should  show  that  he  had  a   fee-simple  estate,  or  an 
indefeasible  estate.    A  tenant  in  tail  may  well  represent  the 
land  of  which  he  is  seised,  as  his  property;  but  at  common  law 
he  had  really  only  an  estate  for  life,  for  he  could  not  control  the 
descent;  but  it  is  considered  an  estate  of  inheritance,  because 
it  descends  to  heirs.     So  a  person  seised  of  lands  under  a  title, 
by  disseisin,  may  be  considered  as  the  owner;  especially,  if  the 
diaseiBee's  right  of  entry  has  been  tolled;  for  if  the  disseisee 
has  not  a  right  to  enter,  but  only  a  right  of  action,  he  is  not 
the  absolute  owner  of  the  land.    The  disseisor  is  the  owner, 
though  hb  title  may  be  defeasible.     The  present  case  seems  to 
me  to  be  much  stronger;  for  the  plaintiff  had  an  indefeasible 
title  to  the  land,  which  no  one  could  defeat  or  disturb  during 
his  life;  and  he  might  remove  and  sell  the  house  at  any  time. 
Holding  the  property  by  such  a  title,  he  might  well  represent 
himself  as  the  lawful  owner.     And  moreover,  if  the  representa- 
tion were  defective  or  inaccurate,  it  does  not  appear  to  be  so 
substantially.    If  the  plaintiffs  title  had  been  more  fully  die- 
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closed,  it  might  have  some  effect  in  the  estimation  of  the  Talae. 
but  it  does  not  appear  that  the  estimate  exceeded  the  real  Talue. 
The  Talue  was  of  no  importance  to  the  defendants,  excepting  ao 
far  as  an  overestimate  might  operate  on  the  assured,  so  as  to 
make  him  less  careful  of  the  property.  It  could  have  no  such 
operation  in  this  case,  for  it  must  be  presumed  that  the  plaintiflf 
was  as  much  interested  to  preserve  the  property  insured  for  his 
wife,  as  for  his  children,  if  she  should  survive  him.  A  mort- 
gagor may  represent  the  estate  mortgaged  as  his  property,  al- 
though the  legal  estate  is  in  the  mortgagee.  Such  a  representa- 
tion is  not  strictly  true,  but  it  is  not  so  substantially  false  as  to 
make  void  the  policy:  Strong  v.  Manufaduren^  Itw.  Co,  10 
Pick.  40  [S.  C,  ante,  607]. 

The  objection  as  to  the  tenancy  in  common  is  also  immaterial; 
for  an  undivided  moiety  of  the  whole  lot  is  equivalent  to  a 
moiety  in  severalty;  and  besides,  the  plaintiff  had  a  right  to  the 
house  by  the  written  agreement  of  Baymond.  This  agreement 
was  made  on  a  good  consideration,  and  was  binding.  There  ia» 
therefore,  no  ground  on  which  the  objection,  as  to  the  supposed 
misrepresentation,  can  be  supported. 

As  to  the  other  objections— that  respecting  the  alleged  con- 
cealinent,  and  that  of  the  supposed  increase  of  risk  by  the  ad- 
dition to  the  house — ^these  seem  to  depend  on  facts  which  have 
been  settled  by  the  jury;  and  we  are  of  opinion  that  the  evidence 
well  supports  th^  verdict.  The  instructions  of  the  judge  to  the 
jury  were  perfectly  correct  on  both  points. 

Upon  the  whole,  therefore,  we  think  there  is  no  cause  for  dis- 
turbing the  verdict,  excepting  as  to  the  amount  of  the  former 
loss,  which  should  have  been  deducted.  The  sums  insured  on 
the  dwelling-house,  and  on  the  shop,  tools,  lumber-house,  and 
lumber,  are  not  to  be  taken  together  for  the  purpose  of  enlazg- 
ing  the  limits  of  the  plaintiff's  liability.  The  risks  are  distinct; 
and  by  the  terms  of  the  polic7  it  is  provided, ''  that  the  insorers 
shall  not  be  liable  for  more  than  the  sum  insured,  in  any  case 
whatever."  The  verdict  is  to  be  reduced  accordingly  by  the  de- 
duction of  one  hundred  and  forty-two  dollars,  and  interest 
thereon. 

Judgment  for  the  plaintiff. 

Cited  M  aathority  for  holding  that  one  hu  an  insnnUe  intonsfe  in  lvid% 
though  they  be  deeply  inoambered,  yet  still  redeemable:  Bt^fkm  v.  BomdMA 
MuL  F.  /na.  Co,f  10  Cnah.  644;  that  the  owner  of  a  freehold  ii  regarded  aa 
the  owner  of  the  estate:  AUm  v.  CharUiiawm  MuL  F.  /ju.  Co.,  6  Gxmy  389t 
ihat  whether  an  alteration  of  a  biiildingincreaaed  the  riak  or  not.  waa  a  qiier 
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tioa  for  the  jury:  Lyman  v.  State  MtU.  F,  Int.  Co,,  14  Allen,  334;  that  au 
utnie  ttatement  or  denial  of  a  material  faet  preceding  or  contemporaneoui 
vith  the  contraet  of  inanranoe,  preventa  the  policy  that  ii  baaed  npon  it  from 
taking  effect  aa  a  eontraot*  whether  the  atatement  waa  made  ignorantly  and 
in  good  faith,  or  othenriae:  C<mpbeU  t.  Hew  SngkuidM^  F.  Im.  Co.,  96 


InuEABU bmooR nr PBOKBnr.— See  note  toStromgr.  Mamffiutmrn^ 
lu.  Ce.,  Mfc,  5ia 
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Lawbence  V.  Hatnes. 

[S  Kbv  HAMvans,  SS.) 

Bboobd  or  AsJUDiGATioH  or  THE  CouBT  or  Sxssioiis  fitahMiing  tin 

aiy  Hoe  between  two  towns,  can  not  be  given  in  evidflDoe  M  to  tha  <k|^^ 
line  between  the  townahipa,  in  an  aetion  between  private  land  owneoL 

Thx  PsBAMSULATioiiB  or  THE  LiHK  made  by  aeleetmen  of  the  twotowna  inqr 
be  given  in  evidence  in  snch  an  action. 

TBBPA88  for  breaking  and  entering  the  plaintiff's  does. 
Plea,  that  the  locus  in  quo  was  the  soil  and  freehold  of  the  defend* 
ant.  The  question  in  dispute  was,  whether  the  locus  in  quo  was 
within  the  limits  of  the  township  of  Gilmanton,  or  of  the  town* 
ship  of  Northfield.  Certain  evidence  offered  by  the  plaintiff, 
which  appears  from  ihe  opinion,  was  rejected,  and  a  Terdici 
having  been  returned  for  the  defendants,  the  plaintiff  moved 
for  a  new  trial. 

SvUivan  and  Moody ^  for  the  plaintiff. 

Mason  and  Walker ,  contra. 

By  Court,  Bicbaedson,  0.  J.  The  plaintiff  in  this  ease  de- 
mands a  new  trial,  on  the  ground  that  competent  evidence  of* 
f ered  by  him  was  rejected  by  the  court  as  incompetent.  Part 
of  the  evidence  rejected  was  a  record  of  an  adjudication  of  the 
court  of  sessions,  establishing  the  line  between  Oilmanton  and 
Northfield,  in  a  case  between  those  two  towns.  And  one  ques- 
tion now  to  be  decided  is,  whether  that  record  was  between 
these  parties  evidence  to  show  the  original  line  between  the 
townships.  It  did  not  appear  that  either  of  these  parties  was  in 
any  way  a  party  to  these  proceedings.    The  whole  must,  there- 
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fore,  be  considered^  with  respect  to  this  plaintiff  and  defendant, 
as  res  vnier  alia%  acta;  and  we  consider  it  as  settled,  that  no 
record  of  an  adjudication  can  be  used  as  evidence  of  the  facts 
upon  which  it  is  founded,  in  a  suit  between  persons  who  are 
stTBiigers  to  the  adjudication:  BurrU  v.  West,  2  N.  H.  190; 
Stark.  Ev.,  pt.  2,  sees.  57,  60.  We  are  therefore  of  opinion 
thai  the  record  of  the  proceedings  of  the  court  of  sessions  was 
properly  rejected. 

The  other  part  of  the  evidence  rejected  was  the  perambula- 
tion of  the  line  by  the  selectmen  of  tiie  two  towns,  in  1791. 
This  evidence  is  in  its  nature  entirely  different  from  the  evidence 
which  the  record  of  the  court  of  sessions  furnishes;  and  in  or- 
der to  determine  whether  it  was  properly  rejected,  it  is  neces- 
sary to  see  what  a  perambulation  is,  and  how  the  evidence  it 
furnishes  bears  upon  the  matter  in  controversy  between  these 
parties. 

It  was  provided  by  the  constitutional  act  of  5  Oteo.  I.,  cap. 
87  (Prov.  Laws,  186),  *'  that  the  bounds  of  all  townships  within 
this  province  shall  be  perambulated  betwixt  town  and  town, 
and  marks  renewed,  once  in  three  years,  by  two  of  the  select- 
men of  each  town,  or  any  other  two  men  whom  the  selectmen 
shall  appoint''  This  provincial  act  remained  in  force  until  the 
statute  of  February  8,  1791,  went  into  operation.  This  statute 
provides  **  that  the  lines  between  towns  shall  be  perambulated 
and  the  marks  and  bounds  renewed,  etc.,  once  every  seven 
years,  forever  after,  by  the  selectmen  of  each,  or  by  such  per- 
son or  persons  as  they  shall,  in  writing,  appoint  for  the  purpose, 
and  their  proceedings  shall  be  recorded  in  their  respective  town 
books/'  Thus  it  seems,  that  from  the  year  1719,  down  to  the 
year  1792,  it  was  the  duty  of  the  selectmen  of  the  several  towns 
to  perambulate  the  lines  between  their  respective  towns  once 
in  three  years,  and  renew  the  marks,  and  that  from  the  year 
1792,  it  has  been  their  duty  to  perambulate  the  lines  once  every 
seven  years,  to  renew  the  marks  and  bounds,  and  to  record 
their  proceedings  in  their  respective  town  books.  The  object 
of  these  provisions  in  the  statutes  has  been  to  prevent  disputes 
with  respect  to  the  limits  of  towns.  As  the  perambulations  are 
made  by  the  selectmen  of  both  towns  jointly,  and  as  it  is  their 
duly  only  to  perambulate  existing  lines,  and  renew  the  marks 
and  bounds,  whatever  line  they  agree  to  run  and  mark  must  be 
presumed  to  have  been  supposed  by  them  to  be  the  true  line. 
It  is  not  to  be  supposed  that  the  selectmen  of  either  town  would 
■gree  to  any  change  of  the  line.    It  is  well  known  that  select- 
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men  are  in  general  as  jealous  of  encroachments  upon  the  ter- 
ritoiy  of  their  towns  as  they  would  be  of  encroachments  upon 
their  own  inheritance.  If  the  i>olic7  of  the  law  which  requires 
these  perambulationB  is  not  altogettier  false  and  idle;  if  it  has 
any  tendency  to  accomplish  its  object^  these  perambnlations, 
when  legally  and  amicably  made,  must  be  evidence  of  the  lines 
between  towns.  Indeed,  when  any  particular  line  has  been 
long  thus  perambulated,  the  perambulations  afford  very  strong 
evidence  that  it  is  the  true  line. 

The  lines  of  our  towns  have  been  so  frequently  perambu- 
lated and  the  bounds  and  marks  so  frequently  renewed  that 
the  selectmen  have  always  had  the  means  of  ascertaining  the 
true  line.  It  has  been  their  duty  to  preserve  the  marks  and 
monuments  of  the  real  line.  And  it  has  in  all  cases  been  the 
interest  of  one  party,  at  least,  in  every  case  to  adhere  to  the 
real  line,  and  to  suffer  no  encroachments.  It  would  be  very 
singular  if  the  circumstance  that  a  line  has  been  perambulated 
and  marked  as  the  true  line  by  men  who  had  the  means  of  know- 
ing whether  it  was  the  true  line  or  not,  and  whose  dnty  and 
whose  interest  bound  them  to  perambulate  and  mark  no  line 
but  the  true  one,  must  be  held  to  afford  no  evidence  of  its 
being  the  true  line.  It  can  not  be  so  holden.  It  is  in  all  cases 
evidence.  A  single  perambulation  is  evidence.  When  a  paj> 
ticular  line  has  often  been  perambulated,  and  the  bounds  re- 
newed and  recognized  by  the  selectmen  of  both  towns»  it  is 
strong  evidence  of  its  being  the  true  line:  Phil.  Bv.  183;  1 
Itlau.  &  Sel.  686;  mOioOa  v.  Parker,  14  East,  831,  note;  Stark. 
Ev.,  part  1,  sec.  42. 

The  evidence  resulting  from  the  perambulation  of  the  lines 
between  towns  is  of  the  same  nature  as  the  evidence  which  re- 
sults from  the  acts  of  the  owners  of  adjoining  lands,  when  thej 
perambulate  the  lines  between  their  lands,  and  by  agreement 
renew  the  marks  and  monuments.  We  will  now  consider  how 
the  evidence  which  goes  to  show  the  original  line  between  Gil* 
manton  and  Northfield  bears  upon  the  question  between  theos 
parties. 

Our  townships  were  originally  granted  to  many  individuals 
as  tenants  in  common,  and  were  afterwards  divided  by  those 
individuals  into  lots,  which  were  distributed  among  the  pro- 
prietors, and  thus  the  proprietors  became  severally  seised  of 
their  respective  lots.  As  soon  as  there  was  a  sufficient  number 
of  inhabitants  in  a  township,  they  were  incorporated  as  a  town, 
and  the  bounds  of  the  township  were,  in  general,  made  the 
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boands  of  the  territory  over  which  the  corporation  exercised  its 

powers.     And  thus  the  boands  and  lines  of  the  towns  were  the 

eame  as  the  bounds  and  lines  of  the  lots  lying  on  its  borders, 

and  vhen  the  lines  of  the  town  were  perambulated,  one  line 

at  least  of  each  of  those  lots  was  also  perambulated.    The  lines 

of  those  lots  and  of  the  towns  have  not  in  all  cases  remained 

the  same.     The  lines  of  towns  have  sometimes  been  changed 

by  the  legislature,  and  sometimes  by  the  mistake  of  those  who 

perambulated  them.    The  lines  between  the  lots  may  haye  been 

in  some  instances  changed  by  agreement  or  mistake.    But  in 

the  case  now  before  us,  it  is  admitted  that  the  true  original  line 

between  the  towns  is  the  true  line  between  the  lands  of  these 

parties.     It  is  very  clear,  then,  that  whatever  is  proper  evidence 

in  this  case  to  show  what  was  the  original  line  between  the  two 

townships,  is  evidence  to  show  the  line  between  these  partiea 

It  can  hardly  admit  of  a  question,  that  these  perambulations 
are  evidence  in  a  controversy  between  towns,  as  to  the  lines 
between  them.  But  are  they  evidence  in  a  suit  between 
individuals?  We  think  that  they  ore.  The  declarations  of  a  de- 
ceased person,  who  had  no  interest  to  misrepresent,  are  evidence 
of  boundaries  between  the  lands  of  individuals.  And  it  seems 
to  us  that  these  perambulations,  which  are  made  by  men  who 
must  be  considered  as  public  officers,  and  are  made  for  public 
pui*poses,  are  entitled  to  a  degree  of  credit  which  the  declara- 
tions of  deceased  persons  can  under  no  circumstances  claim: 
Stark.  Ev.,  part  2,  sec.  47. 
Verdict  set  aside,  and  a  new  trial  granted. 


Henderson  r.  MoDuefee. 

[5  VKW  HAJITtBIBB,  8&1 

A  SuBKTT  WHO  Pats  thk  Dsbt  may  maintain  an  action  in  a  ooort  of  law 
for  contribntion. 

Wbxbs  0ns  of  Thrss  Sureties  is  Insolvent,  and  another  pays  the  whole 
debt^  he  may  recover  one  half  thereof  from  the  third  surety. 

Contribution  among  Joint  Principals.— Where  three  persons  give  a  note 
for  their  joint  debt,  each  is  to  be  regarded  a  principal  with  respect  to  one 
third,  and  as  surety  with  respect  to  two  thirds  of  the  debt.  And  if  one 
is  insolvent  and  another  pays  the  whole  debt,  he  may  recover  a  moiety 
thereof  from  the  third. 

Assmipsrr  for  money  paid,  laid  out,  and  expended.  The 
plaintiff,  defendant,  and  one  Yamey,  executed  promissory 
notes  for  a  joint  debt.    Yarney  became  insolvent,   and  the 
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amount  of  the  notes,  coets  of  suit  tbereon,  and  fees,  were  re- 
covered of  the  plaiotiff  in  an  action  in  which  jadgment  wad 
rendered  against  all  the  makers.  A  small  snm  the  defendant 
paid,  and  eighty-nine  dollars  and  thirty-nine  cents  remained  in 
the  plaintiff,  the  joint  property  of  the  three  makers.  The  cause 
was  submitted  on  these  facts. 

J.  H.  Woodman^  for  the  plaintiff. 

J,  H.  Smiihg  contra. 

By  CouBT.  It  seems  now  to  be  well  settled  that  a  siiretj  who 
pays  the  debt  may  maintain  an  action  in  a  court  of  law  af^ainst 
his  co-snrety  for  a  contribution:  OdUn  y.  Chreenleqf,  3  N.  H. 
270;  llumer  t.  Davies,  2  Esp.  N.  P.  478;  Murray  y.  Bogari^  14 
Johns.  318;  Bachdder  y.  luke,  17  Mass.  464;  Ihylor  y.  Savage, 
12  Id.  98;  Sawyer  y.  Lyon,  10  Johns.  32;  Birldey  y.  Presgrave, 
1  East,  220.  The  rule  of  law  by  which  a  contribution  amon^ 
sureties  ia  enforced,  is  founded  upon  fixed  principles  of  natural 
justice.  The  parties  in  such  a  case  stand  in  equalijure,  and 
equality  is,  with  respect  to  them,  equity;  and  one  of  them 
ought  not  in  justice  to  be  compelled  to  bear  the  whole  burden 
in  ease  of  the  rest,  but  it  should  be  thrown  upon  all  equally: 
Craylkome  y.  Swinburne,  14  Yes.  160;  Campbell  v.  Meg»er^  4 
Johns.  Gh.  334  [8  Am.  Dec.  570];  Lingard  v.  Brandey,  1  Yea.  A 
B.  114. 

In  a  court  of  equity  the  rule  is,  that  where  there  are  three 
sureties,  if  one  be  insolvent,  and  another  pays  the  whole  debt, 
the  third  shall  contribute  a  moiety:  1  Eq.  Cas.  Abr.  114;  1  Ch. 
Oas.  246;  1  Ch.  Bep.  120, 160;  2  Bos.  &  P.  274;  10  Mass.  454. 
But  in  England,  an  opinion  seems  to  have  prevailed  that  in  a 
court  of  law  a  surety  can  not  be  held  to  contribute  more  than 
his  aliquot  part  of  the  whole,  regard  being  had  to  the  number 
of  co-sureties,  although  some  of  the  sureties  be  insolvent: 
Cowell  v.  Edwards^  2  Bos.  Sl  P.  268.  In  this  state,  however,  we 
have  no  courts  of  equity;  and  if,  where  some  of  the  sureties  are 
insolvent,  the  rest  can  not  be  compelled  in  a  court  of  law  to 
contribute  equally,  then  a  surety  who  has  been  compelled  in 
such  a  case  to  pay  the  whole  debt,  will,  in  fact,  have  no  ade- 
quate remedy  against  his  solvent  co-sureties.  But  the  claim 
of  such  a  surety  to  recover  from  his  solvent  co-sureties  their 
aliquot  parts  of  the  whole,  regard  being  had  to  their  number, 
is  founded  upon  as  clear  principles  of  justice  and  equity  as  any 
claim  of  contribution  whatever  can  be.  And  where  the  law 
confers  a  right  it  will  also  confer  a  remedy,  and  the  exist- 
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ence  of  the  right  being  once  establiahed,  it  is  the  duty  of  the 
court  to  adopt  a  suitable  remedy.  And  we  have  no  hesitation 
in  holding  that  in  this  state,  where  one  of  the  sureties  is 
insolYent,  another,  who  has  paid  the  debt,  may  in  a  suit  at  law 
recover  of  the  third  a  moiety  of  the  sum  paid. 

In  this  case,  the  notes  having  been  given  by  Henderson,  Mo- 
I>u£ree,  and  Yamey,  for  their  joint  debt,  each  may  be  oon< 
fiidered  with  respect  to  the  other  two  as  a  principal  in  relation 
to  one  third  of  the  debt,  and  as  a  surety  in  relation  to  the  othex 
two  thirds.  As  toYamey's  third  of  the  debt,  then,  the  plaintifl 
and  the  defendant  may  be  considered  as  sureties,  and  the 
plaintiff,  in  addition  to  what  he  paid  on  account  of  the  defend- 
ant, is  entitled  to  recover  one  half  of  the  sum  he  paid  on 
account  of  Yamey. 

As  it  was  equally  the  duty  of  all  the  makers  of  the  notes  to 
see  them  paid,  the  costs  and  charges  of  the  suits  ought  to  fall 
equally  upon  all.  The  whole  amount  of  both  notes,  with  the 
costs  and  fees,  was  two  thousand  and  seventy  dollars  and  sixty- 
four  cents.  From  this  sum  deduct  the  money  belonging  to  the 
plaintiff,  the  defendant,  and  Yamey,  which  the  plaintiff  has 
received,  eighty-nine  dollars  and  thirty-nine  cents,  and  there 
remains  one  thousand  nine  hundred  and  eighty-one  dollars  and 
twenty-five  cents.  Of  this  sum  of  one  thousand  nine  hundred 
and  eighty-one  dollars  and  twenty-five  cents,  the  plaintiff  has 
paid  one  thousand  nine  hundred  and  forty-three  dollars  and 
tweniy-five  cents;  one  half  of  which  is  nine  hundred  and  sev- 
enty-one dollars  and  sixty-two  cents.  From  this  deduct  one 
half  of  the  thirty-eight  dollars,  paid  by  the  defendant,  nineteen 
dollars,  and  there  remains  nine  hundred  and  fifty-two  dollars 
and  sixty-two  cents,  which  is  the  sum  the  plaintiff  is  entitled 
io  recover,  with  interest,  from  the  time  he  paid  the  debt. 

GOHTBIBITnOH  AUOHO   JOUrT    PbIITCIPALS,    0ns   SEIKO    INSOLVENT.— The 

principle  of  impoeing  upon  thoee  on  whom  a  common  burden  has  rested  the 
dntj  of  ooDtribating  to  the  relief  of  one  of  their  number  who  has  sustained 
the  entire  loes,  and  which  was  announced  and  explained  in  Deering  v.  Earl 
</  WmckeUea,  2  Bos.  ft  P.  270;  a  C,  1  Lead.  Cas.  Eq.  101,  is  not  confined 
to  the  relation  of  suretyship  alone.  The  equity  is  just  as  strong  in  the  in- 
stance of  two  or  more  co-contractors,  one  of  whom  has  discharged  the  obliga- 
tion which  all  engaged  to  meet,  as  it  is  in  the  case  of  several  persons  collat- 
erally bound  to  see  to  the  performance  of  some  undertaking.  As  is  affirmed 
in  1  Parsons  on  Contracts,  sec.  32,  "peieons  not  paying,  but  being  relieved 
from  a  positive  liability  by  the  payment  of  others  who  were  bound  with 
them,  are  held  by  the  law  as  under  an  implied  promise  to  contribute  each 
his  share  to  make  up  the  whole  sum  paid.  And  this  rule  applies  equally  to 
those  who  are  bound  as  original  co-contractors,  and  to  those  who  are  bound 
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to  pmy  the  debt  of  another  or  answer  for  his  debnlt  aa  co-euzetiea.'*  The 
mles  of  oootribiition  that  prevail  with  roapeot  to  anretiea  aa  betweeo  tlicn- 
aelvee,  will,  therefore,  govern  in  fixing  the  xi^ta  and  liabilitiea  of  priacipele 
among  themaelTeB,  when  called  npon  to  oontribate;  Fleteher  ▼.  Oreeer,  UN. 
H.  368;  Boardman  v.  Paige^  Id.  431.  Tonching  the  effect  of  the  unolveBcy 
of  one  of  thoee  npon  whom  a  conmion  ohligation  rested,  it  mmj  he 
aa  settled  that,  in  eqnity,  where  one  of  two  or  more  co-enretiee  or 
traetora  diMshazgea  the  ohligation,  he  may  reoover,  from  the  eolvent 
or  oo-oontraetora,  a  pro  rata  amount  of  the  aam  paid  by  him,  beeed  upon  the 
number  of  thoee  aolvent^  ezdnding  the  insolvent  onea:  Brandt  on  Soretjnhipw 
sec  252. 

Bat  whether  a  similar  method  of  compntation  shonld  be  adopted  where  the 
remedy  ia  aonght  at  law,  has  famished  some  doabt.    The  prineipel  caeo  waa 
one  of  the  earliest  which  abolished  the  distinction  between  the  naeasnTe  d 
damages,  whieh  formerly  waa  different  in  coarta  of  law  and  of  eqni^,  mad 
waa  followed  sixteen  years  afterwarda  by  thatof  MUU  v.  Jlyde^  19  Vt.  59^  6a 
The  facts  in  that  case  were:  Mills,  Hyde,  and  one  other  exeonted  ApitNnianory 
note  to  a  certain  bank.    After  sevenl  renewala  the  note  was  paid  by  Ifiilla, 
who  brought  an  action  of  indebikUut  asntmptU  for  money  paid  against  Hyde 
to  recover  one  half  of  the  amoont  of  the  note.    At  the  commsnoenieot  of  the 
action,  and  for  aeveral  yeara  prior  thereto,  Moore  was  insolvent.    One  oi  the 
defenses  made  by  Hyde  and  the  opinion  of  the  oourt  thereupon  is  thus  es* 
pressed:  "It  is  farther  insisted  on  the  part  of  the  defendant  that,  aa  the  debt 
was  oziginally  the  joint  debt  of  three,  the  plaintiff  waa  only  entitled  to  re- 
cover one  third  of  the  sum  paid,  instead  of  one  hall    •    •    •    But  we  are 
satisfied  that  the  inaolvency  of  Moore  ought  to  entitle  the  plaintiff  to  a 
moiety  of  the  sum  paid,  admitting  Moore  to  have  been  a  oo-oo&tn»tor  with 
the  otiier  twa    It  is  conceded  to  be  the  settled  rule  in  chancery  to  decree 
contribution  equally  among  all  the  aolvent  contractora,  excluding  from  the 
compntation  the  ahaie  of  any  oo-oontraotor  who  is  insolvent:  Ptter  r. 
1  Ch.  Ui  Deering  v.  JBcui  qf  Wkteheltea,  2  Bos.  and  P.  270;  1  Stoiy  Eq., 
496.    But  in  OoweU  v.  Edwards,  2  Bos.  &  P.  268,  it  was  said  by  the  conit 
that,  at  law,  a  co-surety  could  only  recover  an  aliquot  part  of  the  whole  enm 
paid,  having  regard  to  the  number  of  the  sureties;  though  it  waa  ad- 
mitted, that  if  the  insolvency  of  any  of  the  other  sureties  waa  made  out,  a 
larger  proportion  might  be  recovered  in  a  court  of  equity.    It  may  be  ob- 
served, that  the  question  now  under  consideration  did  not  arise  in  that  case. 
There  were  there  six  sureties,  and  the  plaintiff  having  obtained  a  verdict 
against  one  of  them  for  a  sixth  part  of  the  sum  paid,  the  defendant  moved 
to  set  it  aside,  and  insisted  that  an  action  at  law  for  a  contribution  between 
co-sureties  did  not  lie,  at  least,  until  the  insolvency  of  the  other  contiactoce 
was  shown.    The  counsel  for  the  plaintiff  in  arguing  against  that  motion, 
was  stopped  by  the  court;  and  then  the  intimatian  above  stated  was  given. 
So  that  in  reality  nothing  was  decided,  but  that  an  action  for  ccntribQtioD 
in  such  case  might  be  sustained,  without  proving  the  insolvency  of  the  prin- 
cipals.   The  intimation  of  the  court  has,  however,  been  dted  aalaw  by  aome 
of  the  elementary  writers;  and  the  point  was  afterwards,  in  1828,  decided  in 
Browne  v.  Lee,  6  Bam.  ft  Cress.  689.    But  in  neitherof  these  cases  is  any  reason 
given  why  the  recovery  should  be  different  at  law  from  what  it  is  in  chaaoery; 
and  the  reason  is  certainly  not  very  apparent.    In  CoweU  v.  Edwardt^  Lord 
Eldon  intimated  a  doubt  whether,  where  there  are  more  than  two  solvent 
sureties,  the  action  ought  to  be  maintained  at  law,  because  of  the  compU* 
\ated  vharacter  of  the  transaction,  and  of  the  multiplicity  of  snita  it  might 
>iccasion.    There  is  something  tangible  in  this  intimation;  and  if  it  had 
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acted  upon  it  would  not  hare  been  without  some  strong  show  of  reason.  Bui 
whon  tills  difflcnlty  is  oreioome,  and  one  of  any  number  of  oo-sureties  ii 
allowed  to  rtoower  at  law,  it  is  not  easily  seen  why  he  should  be  entitled  to  a 
IflM  ■am  than  in  a  court  of  equity.  There  is  nothing  in  the  fact  proposed  to 
be  shown  to  increase  the  amount  of  the  recovery,  that  seems  uniit  for  the 
oonaideratian  of  a  court  of  law.  The  fact  of  the  insolvency  of  a  co-con- 
tnctoT  may  as  well  be  inquired  of  by  a  jury  as  by  a  chancellor,  and,  indeed, 
is  a  fact  which  appears  peculiarly  suitable  for  the  determination  of  a  jury. 

**  It  is  not  found  that  this  question  has  been  directly  decided  in  this 
Goantry,  except  in  New  Hampshire;  where  it  is  held,  that  the  insolvency  of 
one  of  three  sureties  may  be  shown  at  law,  and  that  in  such  case,  one  who 
haa  paid  the  whole  debt  may  recover  a  moiety  of  the  other  solvent  surety: 
Henderson  v.  Mclh^ee,  6  N.  H.  88.    This  decision  is,  however,  rested  princi- 
pally on  the  fact»  that  there  is  no  court  of  chancery  in  that  state.    The  lia- 
bility of  co-sureties  and  joint  contractoirs  to  each  other  is  said  not  to  bo  founded 
on  contract,  but  to  be  the  result  of  the  fixed  principle  of  justice  that  those  who 
have  a  common  interest  and  benefit,  ought  to  share  in  the  common  burden: 
Deaing^.  Barlqf  WmeheUea,  2Bos.  &P.  270;  FUteherr.  Orover,  11  N.  H. 
S68h  and  it  is  on  the  ground  of  an  equitable  obligation  to  pay  money,  that  the 
law  xaisea  an  implied  promise  of  contribution.    The  equitable  obligation  to 
ahare  in  the  loss  occasioned  by  the  inability  of  one  co-surety  to  contribute  is 
Just  as  strong  as  that  which  arises  on  the  ^ure  of  the  principal  to  pay;  and 
the  promise  may  as  well  be  implied  in  the  one  case  as  the  other.    There  is 
something  very  nearly  bordering  on  absurdity  in  saying  to  a  joint  contractor, 
who  has  removed  the  common  burden,  that  he  may  have  his  remedy  either  in 
a  court  of  equity,  or  a  court  of  law,  but  that  if  he  sues  in  chancery,  he  may 
recover  the  whole  daim,  whereas,  if  he  bring  his  suit  at  law,  he  shall  recover 
only  a  part.    The  action  for  money  paid  is  an  equitable  action,  and  when  a 
plMJniaff  has  paid  money  for  the  benefit  of  a  defendant,  he  ought  not  unneces* 
Buily  to  be  driven  out  of  a  court  of  law.    We  see  no  objedaon  to  administer- 
faigtiiesame  justice  in  this  case,  that  we  would  if  sitting  as  chancellors.    The 
plaintiff  having  paid  the  share  of  Moore,  who  is  hopelessly  insolvent,  the  de- 
fendant ought  to  bear  with  him  the  burden  thus  imposed  upon  him." 

The  distinction  that,  at  law,  the  amount  each  surety  should  pay,  is  to  be 
calculated  according  to  the  whole  number  of  sureties,  while  in  equity  the 
calculation  is  based  on  the  number  of  those  solvent  only,  is  said,  by  Wood's 
Mayne  on  Damages,  ought  to  be  considered  as  abolished  under  the  twenty -fif  th 
section  of  the  judicature  act  of  1873.  The  reason  for  the  distinction  in  the 
measore  of  relief  given,  depending  upon  the  forum  in  which  the  relief  is 
sought^  not  only  seems  ill-founded  in  justice,  as  is  shown  in  MUla  v.  Jlyde^ 
but  would  appear  to  be  wholly  inapplicable  under  that  system  of  procedure 
which  now  prevails  under  the  code  adopted  by  so  many  of  the  states  of  the 
Union.  Although  recent  judicial  decision  upon  this  question  has  not  coma 
under  our  observation,  the  authority  of  American  courts  is  not  wanting  to 
support  the  doctrine  of  the  principal  case,  that  if  one  of  several  sureties  be 
insolvent^  eontribution  at  law,  as  well  as  in  equity  will  be  made  acoordi^  to 
the  number  of  those  who  are  solvent:  Ferguion  v.  ffarrU,  2  Bailey,  397,  401; 
Boardnum  v.  Pag^  11  K.  H.  431;  and  Burnfughs  v.  LoU,  19  GaL  125,  a  de- 
cision which  appears  to  have  been  rendered  in  a  legal  action,  although  it  is 
dted  by  Brandt  on  Suretyship^  sec.  262,  in  support  of  the  rule  of  contribution 
among  sureties,  one  being  insolvent,  where  an  equitable  proceeding  is  insti- 
tuted. Boardnum  v.  Page,  11  N.  H.  431,  affords  an  illustration  of  the  extent 
to  which  the  right  to  demand  contribution  has  been  carried.    That  was  an 

aeiion  of  assumpsit  by  one  of  the  four  makers  of  a  promissoEy  note,  two  of 
Ak.  Dae  ToL.  Uk—' 
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whom  had  removed  from  the  state,  to  obtain  contribation  from  the  fooith 
maker,  the  plaintiff  having  paid  the  fall  amount    Says  Judge  Woods: 

"Two  of  the  oo-signers  had  removed  from  the  state  before  the  paymeat 
was  made  by  the  plaintiff.  The  court  instructed  the  juxy  that  their  removal 
was  to  be  considered  as  having  the  same  effect  as  if  they  had  been  proved  in- 
solvent^ and  that  the  plaintiff  was  not  obliged  to  pursue  his  remedy  agaiimt 
such  oo-fligners.  And  we  are  of  opinion  that  the  instructions  on  thia 
point  were  correct.  We  think  the  plsintiff  was  not  obliged  to  pursoe  hia 
remedy  in  a  foreign  jurisdiction;  but  might  well  bring  his  action  against  ibm 
defendant  in  the  manner  he  has  done,  and  thereby  throw  upon  the  defendant 
the  equal  burden  of  going  to  the  foreign  jurisdiction,  with  the  plaintJIT,  to 
seek  oentribution  of  the  remaining  co-signers,  or  of  sustaining  the  loss  with- 
out such  effort  as  he  might  choose.  It  would  impose  no  greater  hardship 
upon  the  defendant  than  the  plaintiff  to  go  abroad  to  seek  oontribution.  Hav- 
ing derived  equal  benefits  with  the  plaintiff  from  the  contract  presumptively* 
nothing  appearing  to  the  contrary,  the  plaintiff  and  defendant  were  equally 
bound  to  bear  its  burdens,  as  before  stated.  But  if  the  plaintiff  were  bound 
to  seek  his  remedy  in  a  foreign  jurisdiction,  at  any  and  every  expense  that 
might  attend  it,  or  alone  to  sustain  the  loss,  by  payment  without  right  d 
contribution  as  against  the  defendant  beyond  a  fourth  part  of  the  som  paid, 
it  is  apparent  the  burden  would  not  fall  equally  on  each.  For  these  xeaaoop 
we  think  the  instructions  of  the  court  on  this  branch  of  the  case  were  entiiely 
correct." 

A  vsluablo  article  upon  the  contribution  of  sureties  between  themselves^ 
where  there  are  no  spedal  equities  between  them,  may  be  found  in  10  Central 
Law  Journal,  2G4-268.  The  question  is  there  considered  with  refenncae  t» 
those  cases  where  the  sureties  have  gone  upon  difEerent  and  sqiante  bosidsb 
■nd  where  each  bond  was  intended  to  cover  the  whole  debt  or  obUgatian. 


BxjEFUM  t;.  Gbeen. 

C6HSW  HAMVona, 71.] 

Imbolyeht  Dibxob  mat  Givb  P^bxiebsnob,  by  paying  the  debt  oC  onecved- 

itor  in  full,  to  the  exclusion  of  the  rest  of  the  oreditoi%  provided  it  be 

done  with  good  &ith. 
DmsvKBST  OF  Deed  to  Thibd  Pebsoxt,  in  the  afasenoe  of  the  grantee^  and 

for  the  use  of  such  grantee,  is  a  valid  delivery. 
O&asteb's  Liabzutt  as  Subbtt  ov  the  GBAiraa&  is  a  good  enmidigstaon 

to  support  a  conveyance  as  against  the  grantor's  ccediton. 
A  Deed  or  Lakd  from  a  Debtor  to  his  creditor  will  opeioafce  as  a  pajmeiit 

to  the  extent  of  the  land,  though  there  is  no  agreed  price  lor  the  land. 

Wbit  of  entiy.  Both  the  tenants  and  the  demandants  de- 
riyed  title  under  one  D.  D.  The  demandants  set  np  claim 
under  an  attachment  levied  on  the  sixteenth  of  Angnst»  1826, 
on  a  note  dated  May  12, 1824,  and  under  an  execution  extended 
npon  the  premises  on  the  nineteenth  of  April,  1827.  The  ten* 
ants  held  under  a  deed  from  D.  D.  to  Green,  dated  June  15, 
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1826,  execated  under  the  foUowing  oircamstanceB:  D.  D.  made 
the  deed,  which  purported  to  be  a  conyeyance  of  the  premisee, 
doling  the  absence  of  the  grantees,  nor  did  it  appear  that  there 
bad  been  any  previous  agreement  between  them  on  the  subject. 
D.  D.  placed  the  deed  in  a  trunk,  and  then  left  the  state,  not 
haying  since  returned.  On  the  twenty-fifth  of  July,  1826,  he 
wrote  to  N.  D.,  informing  him  where  the  deed  was,  and  direct* 
ing  him  "to  be  sure  to  let  the  deed  be  delivered  and  put  on 
record  before  the  title  is  snatched  away  by  less  deserving  cred- 
itors." The  deed  was  found  and  delivered  to  Green's  son  on 
the  fifteenth  of  August,  1826,  and  put  on  record  on  the  same 
day.  Green,  in  the  course  of  a  day  or  two,  went  into  posses- 
sion. Snow,  the  other  tenant,  had  no  knowledge  of  the  deed 
until  the  twentieth  of  August,  but  soon  after  employed  an 
agent  to  take  care  of  the  land.  It  was  admitted  that  the  land 
was  less  in  value  at  the  time  of  the  making  of  the  deed  than  the 
amount  of  the  debts  due  Grreen  and  Strong  from  D.  D.,  who 

was  at  that  date  insolvent. 

• 

t/1  Parker  and  Woodbury^  for  the  demandant,  urged  that  the 
deed  was  not  duly  delivered;  that  it  was  fraudulent  as  against 
creditors. 

Henidenon^  oonlra.  An  insolvent  may  give  a  preference  bona 
fide  to  one  creditor  to  the  exclusion  of  others:  6  Mass.  342;  6 
Id.  49;  16  Id.  74;  6  Johns.  412;  14  Id.  458;  15  Id.  571;  6T.  B. 
236;  8  Id.  629;  1  Binn.  614.  Deliveiy  to  a  third  person  for  the 
grantee  is  sufficient:  12  Johns.  536;  Oowp.  204;  1  N.  H.  357. 
The  grantee  need  not  be  present  if  a  subsequent  acceptance  is 
made:  12  llass.  460;  17  Id.  220;  9  Id.  810;  1  N.  H.  867;  Shep. 
Touch.  68;  12  Johns.  636. 

By  Ciourt,  Rtchabdsom,  C.  J.  It  is  very  dear  that  an  insolvent 
debtor  may  give  a  preference  to  one  creditor  by  paying  his  debt 
in  full,  to  the  exclusion  of  all  the  rest  of  the  creditors,  provided 
it  be  done  with  good  faith.  Indeed,  it  would  be  strange  if  this 
eoold  not  be  lawfully  done  in  this  state,  where  a  creditor  may, 
by  attaching  all  the  proper^  of  his  debtor,  secure  the  payment 
of  his  debt,  to  the  exclusion  of  all  the  other  creditors.  The 
cases  to  which  we  have  been  referred,  by  the  counsel  of  the  ten- 
ants, are  directly  in  point,  and  we  do  not  understand  that  the 
principle  is  contested  in  this  case.  But  several  exceptions  have 
been  taken  to  the  title,  upon  which  the  tenants  rely. 

In  the  first  place  it  is  contended  that  there  was  no  delivery  of 
the  deed  to  the  tenants  previous  to  the  time  when  the  land  was 
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attached  by  Tirtue  of  the  demandant's  writ.  This  objection,  il 
well  foonded  in  fact,  must  prevail.  Bat  the  case  states  that 
the  deed  was  delivered  to  a  third  person  for  the  nse  of  the  gran- 
tees, and  was  actoally  in  the  hands  of  one  of  the  grantees^  be- 
fore the  attachment  was  made;  and  there  are  many  adjudged 
cases  which  clearly  show  that  the  delivery  to  the  third  pezaoD 
was  a  valid  delivery:  Souverbye  v.  Jrden,  1  Johns.  Ch.  254. 
There  is,  then,  no  foundation  on  which  this  exception  can  rest* 

It  is  also  contended  that  there  was  no  consideration  which 
can  support  the  conveyance  against  creditors.  It  is  not  dis- 
puted that  there  were  debts  due  from  the  grantor  to  the  gran- 
tees,  or  that  the  conveyance  was  made  in  payment  of  thoee 
debts.  But  it  is  objected  that  no  price  was  fixed  for  the  land; 
and  no  agreement  was  made  as  to  what  debts  should  be  die* 
charged  by  the  conveyance.  We  do  not,  however,  see  any  legal 
foundation  for  this  objection.  If  the  land  was  conveyed  for 
the  purpose  of  paying  the  debts  due  to  the  grantees  so  far  as  it 
would  go,  and  accepted  by  them  thus  in  payment,  it  will  in  law 
operate  as  a  payment  to  the  extent  of  its  value.  And  we  are 
not  aware  of  any  rule  of  law  requiring  that  the  particular  debts 
to  be  discharged  shall  be  designated  when  payment  is  made  in 
land,  any  more  than  when  payment  is  made  in  money*  Bat  it 
is  said  that,  although  the  debts  due  to  the  grantees  might  be  a 
good  consideration,  their  liabilities  as  sureties  could  not  be  so. 
The  law  is,  however,  otherwise.  It  is  well  settiedthat  such  lia- 
bilities are  a  good  consideration  for  a  conveyance:  Stevens  v. 
Bea,  6  Mass.  842;  1  Burr.  474;  2  Johns.  Oh.  806.  And  the 
grantees  are  as  well  entitied  to  hold  the  land  conveyed  to  them, 
to  enable  them  to  pay  the  debts  of  the  grantor,  for  which  they 
were  liable,  as  they  would  have  been  to  hold  money,  had  it  been 
paid  to  them  for  that  purpose.  We  have  no  doubt  that  there 
was  a  good  consideration  for  the  conveyance,  equal  to  the  foil 
value  of  the  land. 

It  is  further  objected  that  there  was  a  secret  trust  or  confi* 
dence  in  the  conveyance,  and  this  is  attempted  to  be  shown  from 
several  circumstances.  In  the  first  place,  it  is  said  that  the 
contract  was  not  complete,  that  there  were  to  be  further  pro- 
ceedings to  settie  the  value  of  the  land,  and  whether  it  shonld 
go  in  part  satisfaction,  or  in  full  discharge  of  the  debts,  and  that 
the  land  was  held  in  trust,  until  these  matters  were  settled.  But 
it  does  not  seem  to  us  that  this  affords  any  ground,  even  to  ana* 
pect  that  there  was  a  secret  trust  which  can  invalidate  the  con- 
veyance.   The  grantor  sent  the  deed  to  the  grantees  for  the 
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purjjoee  of  paying  the  debts  due  to  them,  and  the  debts  fox 
which  they  were  liable,  and  they  accepted  it  accordingly.  This, 
in  point  of  law,  constituted  a  payment  to  the  extent  of  the  yalue 
of  the  land.  Now,  a  trust  which  invalidates  a  conyeyance 
as  against  creditors,  is  the  reserratiov  of  some  benefit  to  the 
grantor:  8  N.  H.  424.  But  what  reservation  was  there  in  this 
case  ?  There  is  not  only  no  evidence  of  any  in  this  case,  but  it 
highly  improbable,  under  the  circumstances,  that  there  was  any. 
There  was  no  previous  consultation  between  the  parties.  The 
grantor  had  absconded  before  the  deed  was  offered  to  the  gran- 
tees. The  deed  was  recorded  before  either  of  the  grantees  had 
notice  of  the  conveyance.  The  land  was  not  of  sufficient  value 
to  pay  the  debts  due  to  the  grantees,  and  the  debts  for  which 
they  were  liable.  It  is  in  the  highest  degree  improbable  that 
they  would  have  assented  to  any  secret  reservation  had  it  been 
pro{)osed  to  them,  and  there  is  nothing  in  the  case  that  renders 
it  at  all  probable  that  any  proposition  of  the  kind  was  ever  made 
to  them. 

In  the  next  place,  it  is  said  that  the  receipt  of  the  considera- 
tion is  acknowledged  in  the  deed,  and  that  the  grantor  is 
thereby  estopped  to  say  that  the  debts  due  to  the  grantees  are 
paid  by  the  conveyance,  there  being  no  agreement  for  that  pur- 
pose, and  that  so  there  is  a  secret  trust  as  to  the  whole  value  of 
the  land.  But  we  are  not  aware  of  any  such  estoppel.  The 
grantor  would  not  be  permitted,  for  the  purpose  of  defeating 
the  operation  of  the  deed,  to  show  that  there  was  not  a  consid- 
eration of  money  paid.  But  it  has  been  settled  in  this  couri^ 
that  for  any  other  purpose  he  may  show  the  true  considera* 
tion. 

Some  other  circumstances  have  been  mentioned  l^  counsel, 
which  in  some  cases  attend  a  secret  trust;  but  we  see  nothing 
in  this  case  which  indicates  in  the  slightest  degree  anything  of 
the  kind. 

The  verdict  must,  therefore,  be  set  aside,  and  a  new  trial 
granted. 

• 

Whax  OomiTUTB  A  Good  Diuvxbt  or  ▲  Dxbd.— See  tiM  note  to  Jonei 
r.  Jonett,  16  Am.  Dea  39,  for  an  extended  oootideration  of  this  ■abjeot;  snd 
Barm  t.  Hatch,  14  Id.  369,  the  note  to  which  contiini  references  to  othei 
ieeiaoaa  and  annotstionB  appearing  in  this  seriea. 
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Grafton  Bank  v.  Woodwabd. 

[5  Vww  Hammbibb,  W.] 

Givuro  Tm  to  thb  Pbincipal  Debtor,  under  bh  expmi  and  abtotete 
agreement  therefor,  made  for  a  valuable  consideration,  withoat  the  eoo- 
sent  of  the  soxety,  diacharges  the  snrety. 

A  Wbhtut  Gonteaot  not  undsb  Sial  may  be  varied  by  a  sabaeqiMnt  parol 
agreement;  if  by  saoh  agreement  the  time  of  payment  ia  extended,  no 
action  liea  npon  the  original  contract  until  the  expiration  of  that 


Assumpsit  on  a  note  made  by  the  defendant,  payable  to  the 
bank  on  demand,  with  interest  after  sixty  days.  The  defend- 
ant pleaded  in  bar  several  rales  and  regulations  of  the  bank  re* 
garding  the  collection  of  the  note,  and  then  alleged  that  he 
signed  the  note  as  surety,  and  that  the  bank  had  given  time  to 
the  principal,  without  the  surety's  consent.  Demurrer  to  this 
plea  and  joinder. 

Joseph  Bell,  for  the  plaintiflb.  The  mere  extension  of  time 
given  to  the  principal,  without  any  other  act,  does  not  discharge 
the  surety  in  a  joint  and  several  promissory  note  at  law:  Orme 
V.  Toung,  1  Holt,  84;  Davis  v.  Higgim,  8  N.  H.  231.  And  only 
where  there  is  a  valid  and  binding  contract,  is  the  surety  dis- 
charged: Id.;  Pal  V.  IMock,  1  Bos.  &  P.  419,  422. 

Woodbury,  J.  Bogers,  WUcox^  and  J.  Parher,  oonira.  Time 
given  to  the  principal  by  a  new  and  distinct  engagement, 
without  the  surety's  assent,  discharges  him:  Boal.  Bat  Man- 
ufactory  v.  Messinger^  2  Pick.  223;  Orme  v.  Towng^  1  Holt, 
N.  P.  84;  Moore  v.  Bowmaker,  6  Taunt.  882;  Bees  v.  Berrin{fUm, 
2  Yes.  jun.  540;  King  v.  Baldwin,  2  Johns.  Ch.  554;  People  v. 
Janserif  7  Johns.  332  [5  Am.  Deo.  276 J;  Ludlow  y.  Simonds^  2 
Cai.  Cas.  49,  57  [2  Am.  Deo.  291];  King  v.  Baldwin,  17  Johns. 
384  [8  Am.  Dec.  415];  CommonweaWi  T.Wolbert,  6  Binn,  295  [6 
Am.  Dec.  452];  Commissioners  of  Berks  v.  Bos9,  8  Id.  523  [5 
Am.  Dec.  383].  Whether  the  contract  is  joint  and  several,  or 
joint,  makes  no  difference  in  the  application  of  the  principle: 
Bellows  V.  LoveU,  5  Pick.  807;  FiiUon  v.  MaUhews,  15  Johns.  433 
[8  Am.  Dec.  261];  Pain  v.  Packard,  13  Id.  174  [7  Am.  Dec. 
369j.  The  Bubsequent  agreement  to  extend  the  time  of  pay- 
ment was  binding  upon  the  plaintiffs  and  would  have  prevented 
them  from  collecting  the  note  of  the  principal  during  the  ex- 
tension of  the  credit:  Keating  v.  Price,  1  Johns.  Cas.  22  [1  Am. 
Dec.  92];  Ward  Y.Winship,  12  Mass.  484;  Hoare  v.  Graham,  3 
Campb.  57;  Erwin  v.  Saunders,  1  Cow.  250;  Cuff^r.  Penn,  1  Mau. 
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ft  Sel.  21;  Eatclifv.  Femberton,  1  Esp.  N.  P.  36;  Thresh  ▼.  Sake. 
Id.  63. 

By  Court,  B.chabd80n,  0.  J.    The  plea»  in  this  case,  containa 
BomG  redundant  matter.    Whatever  roles  and  regulations  the 
bank  may  have  adopted  in  relation  to  the  collection  of  the  notes 
it  received,  those  rules  and  regulations  must  have  been  made 
for  its  own  convenience,  without  any  intent  to  control  the  ex- 
press provisions  of  any  contract  to  which  it  might  be  a  party, 
and  might  be  enforced,  or  not,  at  its  pleasure,  without  vaiying 
the  liability  of  the  principal,  or  sureties,  in  this  case.     All  the 
allegations  in  the  plea,  relating  to  such  rules  and  regulations, 
may  then  be  considered  as  mere  surplusage.    The  note  is  al- 
leged to  be  payable  on  demand,  with  interest  after  sixty  days. 
It  seems  to  be  generally  understood  that  the  principal  in  such 
a  note  is  payable  on  demand,  and  that  the  words  **  after  sixty 
days"  refer  only  to  the  interest:  Loring  v.  Oumey,  6  Pick. 
16.     But  however  this  may  be,  it  is  clear  that  the  note  was, 
upon  any  construction  which  can  be  put  upon  its  terms,  paya- 
ble at  the  time  the  contract,  upon  which  the  defendant  relies 
for  his  discharge,  was  made  with  the  principal. 

It  is  averred  that  the  defendant  is  a  surety  merely,  and  that 
this  was  known  to  the  plaintiffs.  It  is,  then,  in  substance  al- 
leged that  on  the  twenty-eighth  of  January,  1824,  the  plaintiffs, 
for  a  valuable  consideration,  agreed  with  the  principal,  without 
the  knowledge  or  consent  of  the  defendant,  to  forbear  to  collect 
the  note  and  to  give  to  the  principal  further  day  of  payment  for 
the  term  of  sixty  days.  This  agreement  must  be  understood 
from  the  terms  in  which  it  is  averred  to  have  been  absolute  and 
unconditional.  We  have  been  at  a  loss  to  conjecture  the  mo- 
tive which  could  have  induced  the  bank  to  make  such  a  con- 
tract. The  note  was  originally  payable  on  demand,  although 
probably  interest  was  paid  for  sixty  days  in  advance,  with  an 
understanding  between  the  parties  that  the  money  was  not  to 
be  demanded  within  that  time,  unless  the  safety  of  the  debt 
or  the  situation  of  the  affairs  of  the  bank  should  make  a  demand 
necessary.  And  the  interest  might  have  been  paid  in  advance 
at  any  subsequent  period,  on  the  same  terms,  and  with  a  like 
understanding,  without  doing  any  wrong  to  the  surety,  and  with- 
out discharging  him  from  his  liability  upon  the  note.  But  the 
plea  alleges  an  absolute  and  unconditional  agreement  to  give 
day  of  payment  for  the  term  of  sixty  days,  and  this  allegation 
is  admitted  by  the  demurrer. 
We  consider  it  as  now  settled,  by  a  long  series  of  decisions 
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on  grounds  tlie  most  safciafacioiy,  that  if  a  creditor,  knowing 
there  is  a  surety,  gives  time  to  the  principal  debtor  nnder  an 
express  and  absolute  agreement  for  that  purpose,  made  for  a 
valuable  consideration,  without  the  consent  of  the  sorely,  in  so 
doing  he  discharges  the  surety,  and  that  this  is  a  good  defftnue 
for  a  surety  in  a  court  of  law. 

It  has  been  suggested  in  the  argument  that  this  rule  of  law  im 
founded  on  the  right  which  a  surety  has  in  a  court  of  equity  to 
demand  to  sue  the  principal  in  the  name  of  the  creditor,  and  that, 
as  we  have  no  such  court,  no  such  right  can  exist,  and  the  role 
can  have  no  just  foundation  in  this  state.  But  that  is  a  mia- 
take.  For  even  where  there  are  courts  of  equity  the  surety  faaa 
a  right  to  pay  the  debt  when  due  and  sue  the  principal  in  his 
own  name;  and  there  is  as  good  a  reason  why  the  surety  should 
be  discharged,  if  deprived  of  this  right  by  a  contract  between 
the  principal  and  the  creditor,  as  if  he  were  deprived  of  the 
right  to  sue  in  the  name  of  the  creditor. 

In  this  state  the  surety  has  a  right  to  pay  the  debt  when  doe, 
and  then  call  upon  the  principal.  If  the  creditor,  by  a  valid 
contract,  gives  the  principal  day  of  payment  without  the  assent 
of  the  surety,  the  law  does  not  permit  the  surety  to  interfere, 
but  he  is  discharged,  and  in  this  way  the  rights  of  all  concerned 
are  secured.  It  has  been  further  urged  that  the  rule  by  which 
a  surety  is  discharged,  when  a  new  contract  for  delay  is  made 
between  the  creditor  and  the  principal,  without  the  consent  of 
the  surety,  does  not  apply  where  the  surety  is  jointly  and  sever- 
ally bound.  But  the  cases  to  which  we  have  been  refezred  do 
not  support  this  distinction;  nor  do  we  see  anything  in  the  na- 
ture of  such  a  contract  which  can  render  this  circumstance  at  all 
material.  It  is  also  said  that  the  surety  is  not  discharged  unless 
the  principal  becomes  insolvent  within  the  time  of  the  extended 
credit.  But  we  find  no  case  which  sanctions  this  limitation  of 
the  rale.  On  the  contrary,  it  seems  always  to  have  been  under- 
stood that  the  new  agreement,  ipso  facto,  exonerated  the  surety. 

Another  objection  which  has  been  made  to  the  plea  in  iJiis 
case  is,  that  the  consideration  on  which  the  agreement  by  the 
bank  to  extend  the  credit  is  alleged  to  have  been  made  was 
illegal.  This  objection  is  well  founded  in  fact.  The  con- 
sideration paid  for  the  forbearance  is  averred  to  have  been 
interest  at  the  rate  of  twelve  per  cent,  per  annum.  This 
was  illegal.  But  it  is  well  settled,  that  in  this  state  a  prom- 
ise founded  upon  an  usurious  consideration  is  not  void.  He 
who  takes  or  secures  more  than  six  per  cent,  for  giving  day 
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of  payment,  is  made  liable  to  certain  forfeitures,  which,  in  a 
suit  upon  the  contract,  may  be  deducted  from  the  debt,  and  a 
pzomiee  to  pay  more  than  six  per  cent,  ia  held  to  be  invalid  aa 
to  all  aboTe  six  per  cent.  And  where  illegal  interest  has  been 
paid,  it  may  be  recoTered  back  in  an  action  for  money  had  and 
zeceiYed:  WiUie  r.  Green,  2  N.  H.  883;  Toung  ▼.  Berkley,  Id. 
410.  To  this  extent,  and  no  farther,  is  a  contract  aflTected  by 
usury  in  this  state.  A  promise  to  give  day  of  payment  founded 
upon  an  usurious  consideration  is  certainly  not  void. 

It  only  remains  to  inquire  whether  the  contract  between  the 
principal  in  this  case  and  the  bank,  that  further  day  of  payment 
should  be  given,  was  such  that  no  suit  could  have  been  main- 
tained upon  the  note  by  the  bank  until  the  further  day  of  pay- 
ment  arrived.  The  contract  to  give  time  is  not  averred  to  have 
been  in  writing,  and  we  have  no  doubt  that  it  must  be  consid- 
ered in  this  plea  as  a  contract  not  in  writing:  Case  v.  Barber, 
T.  Bay.  450;  S.  C,  T.  Jones,  168;  1  Saund.  276,  a,  note  2;  Bull. 
N.  P.  279.  But  there  is  no  statute  that  requires  such  a  con- 
tract to  be  in  writing;  and  a  contract  not  in  writing  has  the 
same  validity  as  the  same  contract  would  have  if  reduced  to 
writing.  All  agreements  in  writing,  not  under  seal,  are  con- 
sidered as  parol  agreements:  Phil.  Ev.  444.  Where  a  contract 
is  in  an  instrument  under  seal,  it  seems  to  be  settled  in  Eng- 
land, that  it  can  not  be  varied  by  a  subsequent  parol  contract: 
Davey  v.  Prendergrasa,  6  Barn.  &  Aid.  187;  IMery.  BoUand,  3  T. 
B.  ;^  1  East,  619.  But  it  has  been  decided  in  New  York  that  the 
time  of  the  performance  of  the  condition  of  a  bond  may  be  en- 
larged by  a  parol  agreement  of  the  parties:  Fleming  v.  QiJbert, 
3  Johns.  628. 

With  respect  to  written  contracts,  not  under  seal,  the  law 
aeema  to  be  well  settled,  that  their  tenns  may  be  varied  by  a 
sabeequent  parol  contract.  Thus  Starkie  says:  "If  an  agree- 
ment be  reduced  to  writing,  parol  evidence  is  admissible  to 
show  that  the  parties  without  writing  afterwards  varied  the 
terms r^'  4 Stark.  1048.  Chitty  says:  ''A  subsequent  parol  agree- 
ment, not  contradicting  the  terms  of  the  original  contract,  but 
merely  in  continuance  thereof,  and  in  dispensation  of  the  per- 
formance of  its  terms  as  in  prolongation  of  the  time  of  execu- 
tion, is  good,  even  in  the  case  of  a  contract  reduced  to  writing, 
under  the  statute  of  frauds:"  Chit,  on  Cent.  27.  There  are 
many  cases  in  the  books  which  recognize  the  same  principle: 
5  Bam.  &  Aid.  187;  BtMnaon  v.  Batcfielder,  4N.  H.  40;  Keating 
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Y.  Price,  1  John.?.  Cas.  22  [1  Am.  Deo.  92].  And  it  is  believed 
that  no  case  can  be  found  in  which  it  has  ever  be  questioned. 

It  seems  to  be  well  settled,  both  in  courts  of  law  and  in  coarte 
of  equity,  that  an  executory  agreement  in  writing,  not  under 
seal,  may,  before  breach,  be  discharged  by  a  subsequent  un- 
written agreement:  Phil.  Ev.  Ill  118; Com.  Dig.,  "Action on 
the  case  in  assumpsit,"  G;  Whailey  y.  IHcher,  1  Campb.  35; 
Chitty  on  Bills,  157;  9  Yes.  250;  17  Id.  364;  1  Id.  402;  1  Johns. 
Oh.  429,  480;  2  Id.  416;  Chit,  on  Cont  292.  If  a  written 
contract  can  be  discharged  altogether  by  a  subsequent  agree- 
ment not  in  writing,  it  will  be  difficult  to  conceive,  it  is  imag^- 
ined,  any  good  reason  why  its  terms  may  not  be  altered  by  such 
an  agreement.  If  the  contract  can  be  yaried,  no  action  can  be 
sustained  on  the  original  contract  in  contravention  of  the  new 
agreement. 

We  are,  on  the  whole,  of  opinion  that  the  plea  is  in  law  a  suf- 
ficient answer  to  the  declaration. 


SusETr,  BT  WHAT  A018  ]>i80HABOSD.^43ee  Brawm  ▼.  WHgkt,  18  Am.  Baa. 
190,  193,  and  nota 


HaDDUGK  V.  WlLlCABIH. 

[5  Nbw  Eakpihixb,  18L  j 
That  a  WirNBSS*  Tbstucont mat  Impaika  Tttlb  whioh  he  haa  oooT^ad  bj 

deed,  is  not  a  valid  objection. 
Thb  Graivtbb  of  Land  tut  Anothsb*s  FossraaiON  is  presomed  toknov  all  the 

ciroomatancea  relating  to  the  title  of  the  peison  in  pnangnainn. 
Purchase  ov  Prbtendxd  Tttlb  does  not  seem  to  be  an  indictable  offense  ia 

New  Hampehixe. 

Wbtf  of  entzy.  The  demandant  claimed  under  one  Pelton. 
The  tenants  were  in  possession  under  a  tax  deed  of  the  prem- 
ises, sold  for  delinquent  taxes  of  the  United  States,  as  the  prop- 
erty of  Pelton,  to  one  Howard.  Howard  paid  Pelton  two 
hundred  and  twenty  dollars  if  he  would  not  redeem,  and  he 
thereupon  waived  his  right.  Howard  then,  in  Pelton's  pres- 
ence, sold  to  the  tenant.  The  demandant  took  his  deed  from 
Pelton,  after  the  sale  of  Howard  to  the  tenant,  and  while  the 
tenant  was  in  possession.  No  eyidence  was  offered  to  proTe 
that  Page,  the  deputy  tax-collector  of  the  United  States,  porsaed 
the  directions  of  the  statutes  in  conducting  the  tax  sale.  Pel- 
ton  was  called  by  the  tenant,  and  was  allowed  to  testify  against 
the  demandant's  objection. 
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The  court  inatmcted  the  juiy  that  if  they  belieyed  that  Peltoi> 
made  the  agreement  with  Howard,  as  above  stated,  not  to  re- 
deem the  land,  and  reoeiyed  a  yaluable  consideration  therefor, 
it  was  in  law  a  waiver  of  his  right  to  call  for  Page's  authority  to 
convey  the  land  to  Howard;  bnt,  however  this  might  be,  if  thej 
thoaght  the  tenant  was  in  actual  possession  of  the  premises  at 
the  time  the  demandant  received  his  deed,  and  that  fact  was 
known  to  him,  and  thatPelton  was  present  when  the  deed  from 
Howard  to  the  tenant  was  made,  and  knew  for  what  purpose  it 
was  made,  and  did  not  object,  the  tenant  was  in  law  entitled  to 
a  verdict. 

Verdict  for  the  tenant.  The  demandant  moved  for  a  new 
trial. 

Hiaddtick,  pro  se.  The  testimony  of  Pelton  ought  not  to  have 
been  received  to  impair  his  deed  to  the  demandant:  4  Mass. 
707;  12  Id.  440.  Pelton  i^  not  estopped  by  his  agreement  with 
Howard  from  conveying  to  the  plaintiff:  15  Mass.  153;  17  Id. 
433;  14  Id.  141. 

X.  Woodbury  and  KiUredge,  contra.  The  testimony  was  com* 
competent:  TiOe  v.  Oreveii,  2  Ld.  Baym.  1008;  11  Mass.  874, 
498.  The  plaintiff  is  barred  from  setting  up  the  title  under 
which  he  claims:  Lawrence  v.  Houghton,  5  Johns.  129;  Mven  v. 
Belknap,  2  Id.  573;  Savage  v.  Ibsier,  9  Mod.  35;  Roberts  on 
Frauds,  130;  1  Fonb.  161;  Powell  on  Mortgages. 

By  Court,  Bxghabdson,  0.  J.  The  first  question  is,  was  the 
testimony  of  Pelton  properly  received?  The  objection  to  this 
testimony  is,  as  we  understand  it,  that  Pelton,  having  by  deed 
conveyed  to  the  demandant  all  his  title  to  the  demanded  prem- 
ises, ought  not  to  be  permitted  to  impair  that  title  by  his  evi- 
dence. But  the  cases  cited  by  the  demandant  do  not  sustain 
the  objection.  It  is  well  settled  that  the  rule  which  precludes 
a  witness  from  invalidating  an  instrument  by  his  testimony,  to 
which  he  has  given  credit  by  his  signature,  is  confined  to  nego- 
tiable securities,  and  applies  to  those  only  under  particular  cir- 
cumstances: 2  N.  H.  212. 

The  next  inquiry  is,  whether  this  demandant  can,  under  the 
circumstances  of  the  case,  stand  upon  any  better  ground  than 
his  grantor.  This  question  has  been  repeatedly  settled.  The 
rule  is,  if  any  man  buys  land  of  one  while  another  is  in  the 
open  and  visible  possession  of  the  land,  he  who  buys  will  be 
presumed  to  have  known  eyerything  in  relation  to  the  title  of 
the  person  in  possession,  which  could  have  been  obtained  by 
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the  moet  diligent  inquiij:  PrUchard  y.  Brcfwn^  HiUsborongii, 
October,  1828;'  Cotby  y.  Eennuaon,  Grafton,  NoYeo^ber,  1827.' 

Bat  it  is  said  that  as  Wilmarth  was  in  possession  under  a 
recorded  title,  there  oonld  be  no  ground  for  a  purchaser  to  pra- 
Bume  that  he  was  in  possession  under  any  other  title,  and  that, 
therefore,  the  rule  ought  not  to  be  applied  in  this  case.  This  does 
not  seem  to  us  to  be  a  good  reason  why  this  case  should  be  ex- 
empted from  the  operation  of  the  rule.  What  are  the  facts? 
The  demandant  bought  of  Pelton  a  pretended  title  to  land,  of 
which  the  tenant  was  in  the  open  and  visible  possession,  under 
a  claim  of  title.  Now  by  the  common  law  of  England,  it  is  an 
indictable  offense  to  buy  such  a  title.  The  law  is  the  same  in 
Massachusetts  and  in  New  York:  Hawkins,  P.  C,  b.  1,  c.  86; 
Brinley  y.  Whiting,  6  Pick.  848;  WSUams  y.  Jackaon,  6  Johns. 
489.  But  it  seems  to  have  been  the  general  impression  of  the 
bar  that  the  common  law  in  relation  to  buying  and  selling  pre- 
tended titles  was  never  adopted  in  this  state:  1  N.  H.  178.  It 
has  undoubtedly  been  very  generally  unclerstood  that  if  the 
grantor  has  a  right  of  entzy  the  land  will  pass  by  his  deed  to 
the  grantee,  although  a  third  person  may  be  in  possession.  And 
it  is  Yery  clear  that  the  land  would  not  pass  in  such  a  case^  if 
the  transaction  were  illegal.  It  has  certainly  not  been  decided 
here  that  a  purchase  like  that  of  this  demandant  is  unlawfuL 
But  it  has  been  settled  in  the  cases  before  cited,  that  the  rule 
to  be  applied  in  such  cases  is,  that  he  who  bays  land  thus  situ- 
ated shall  be  presumed  to  know  all  the  circumstances  relating  to 
the  title  of  the  person  in  possession.  This  presumption  ia 
raised,  not  because  the  possession  is  in  itself  calculated  to  give 
knowledge  or  all  the  circumstances,  but  because  it  has  been 
thought  no  encouragement  ought  to  be  given  to  such  purchases; 
because  the  grantee  in  such  a  case  ought  not  to  be  permitted  to 
stand  on  any  better  footing  than  the  grantor;  and  because  the 
person- in  possession  should  not  be  placed  in  a  worse  situation 
than  he  would  have  been  had  no  conveyance  been  made.  It  ia 
for  these  reasons  that  the  law  raises  this  presumption. 

Such  being  the  nature  of  the  rule,  it  is  apparent  that  it  ap- 
plies with  all  its  force  in  this  case.  The  demandant  bought  a 
pretended  title  to  land  which  was  in  possession  of  the  tenant,  and 
must  be  presumed  to  have  known  all  the  circumstances  under 
which  the  tenant  held  the  land.  What  were  those  circumstances  ? 
The  demanded  premises  had  been  sold  for  taxes  under  a  statute 
of  the  United  States.    Howard  ha4  been  the  purchaser,  just 
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before  the  time  limited  by  law  for  the  redemption  of  the  land 
thus  sold,  expired.  Howard  bought  of  Pelton  all  the  interest 
of  the  hitter  in  the  land,  and  it  was  agreed  between  them  that 
Page,  the  deputy  ooUeotor,  shoald  give  Howard  a  deed  of  the 
huid,  and  that  Pelton  shoald  not  redeem.  Page  accordingly 
gave  Howard  a  deed,  and  the  next  day,  Howard,  having  this 
color  of  title,  in  the  presence  of  Pelton,  sold  and  conveyed  the 
land  to  the  tenant,  Pelton  making  no  objection.  The  case  does 
not  state  whether  the  land  was  sold  for  the  direct  tax  of  1816, 
bat  we  shoald  condade,  from  the  time  when  Page  made  the 
deed,  that  it  was  sold  for  the  tax  of  that  year;  and  it  is  very 
clear  that  the  deed  should  have  been  given,  not  by  the  deputy 
collector,  bat  by  the  collector  of  the  district  where  the  land  was 
sitoated.  Whatever  may  be  the  legal  defects,  however,  in  the 
tenant's  title,  we  entertain  no  doubt  that  a  court  of  equity  would» 
under  the  circumstances,  compel  Pelton  to  make  a  good  title. 
The  tenant  has,  then,  a  good  title  in  equity:  Sag.  481;  Niven  v. 
Beiknap,  2  Johns.  673. 

The  demandant  has,  then,  bought  a  pretended  legal  title,  for 
the  purpose  of  turning  the  tenant,  who  has  an  equitable  title, 
out  of  possession,  and  the  case  comes  within  the  principle  de- 
cided in  Scoby  v.  BlancJiard,  8  N.  H.  177, 178;  and  we  are  of  opin- 
ion that  the  jury  were  properly  directed,  and  that  there  must  be 

Judgment  on  the  verdict. 

FdssBSiOH,  MB  KoncB  or  Abvxrsb  Claim  to  Lauds. — Sea  ITimkb  v.  T^homp- 
-.n,  13  Am.  Deo.  240,  260»  a&d  note;  Ltidhw  v.  CHU  1  Id.  e04»  and  note; 
PrUduurd  v.  Brmm^  17  Am.  Dea  431,  and  note. 


Nobton  v.  Ladd. 

i$  Hbw  Hammbibb,  908.] 

Ih  Aonmm  ot  flTiAwnwi  tbb  DxrEKBAiiT  mat  Show  that  the  wocda  lelated 
to  a  known  partienlar  act  which  did  not  amount  to  the  offenae  the  worda 
would  otherwiae  import 

A  Sable  Cauobt  nr  a  Tbap  in  the  wooda,  ia  not  the  aahject  of  laroeny. 

Slasbbb,  charging  the  defendant  with  using  words  concerning 
the  phiintiff  whicb  amounted  to  calling  him  a  thief;  and  that  he 
had  said  that  the  plaintiff  had  stolen  a  martin  from  his  trap,  and 
that  he  could  prove  it.  It  was  proved  by  the  plaintiff  that  the 
defendant  said  on  one  occasion,  "  Norton  has  stolen,  and  I  can 
prove  it/'  and  upon  being  asked  what,  said,  *'  A  sable  out  of 
my  trap;"  that  on  another  occasion  the  defendant  said  of  th^ 
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plaintiff:  ''  Norton  has  taken  a  sable  out  of  my  ttap;  he  stole  it, 
«nd  I  can  proYe  it/'  The  defendant  offered  to  proTe  that  the 
■sable,  being  an  animal  ferw  ruUurcBf  was  taken  from  the  trap 
under  such  ciroomstanoes  as  not  to  make  it  the  sabject  ol 
larcenjy  and  that  this  was  known  to  the  persons  in  whose  pres- 
ence the  words  were  uttered.  This  eyidenoe  was  rejected. 
Verdict  for  the  plaintiff;  motion  in  azxeet  of  jud^^ent,  and 
for  a  new  trial. 


Williams  and  Ouahman,  for  the 
Bdl,  contra. 

By  CouBT.  It  is  urged  that  there  ought  to  be  a  new  trial  in 
this  case»  because  the  defendant  was  not  permitted  to  show  that 
the  words  related  to  a  particular  act  which  did  not  amount  to  lar- 
•ceny,  and  that  this  was  known  to  the  persons  in  whose  hearing 
the  words  were  uttered.  Aud  it  seems  to  be  settled  that  it  is 
admissible  to  show  that  the  words  related  to  a  known  transaction 
not  amounting  to  the  chazge,  which  the  words  would  otherwise 
Import:  4  Stark.  878;  Dexter  y.  Taber,  12  Johns.  239;  Van  Ben- 
Mlaer  y.  Dole^  1  Johns.  Gas.  279;^  1  Campb.  48;  Oreen  y.  Long, 
-3  Cai.  91.'  And  we  are  of  opinion  that  the  explanation  which 
the  defendant  proposed  to  giYe,  that  the  words  related  to  a  sable 
taken  from  a  trap  in  the  woods  by  the  plaintiff,  would  haYe  been 
decisive  to  show  that  the  words  were  not  actionable.  It  is  dear 
that  a  larceny  may  be  committed  by  taking  any  creatures  what- 
ever which  are  domitas  natural,  and  fit  for  food,  as  ducks,  hens, 
geese,  turkeys,  or  their  eggs,  or  young  ones:  Hawk.  P.  0.,b.  1, 
c.  S3,  sec.  28. 

But  things  of  a  base  nature  in  contemplation  of  law,  as  dogs, 
•cats,  bears,  foxes,  monkeys,  ferrets,  etc.,  can  not,  by  the  com- 
mon law,  be  the  subject  of  larceny;  although  a  man  may  haYe  a 
property  in  them  which  the  law  will  protect  by  a  ciYil  action: 
Hawk.  P.  0.,  b.  1,  c.  S3,  sec.  23;  4  Bl.  Com.  234,235;  1  Gar.  & 
P.  128,  note.  It  is  dear  that  a  sable  caught  in  a  trap  in  the 
woods  can  not  be  the  subject  of  a  larceny. 

New  trial  granted. 


SlAKDEB. — ^EyIDXRGS  IK  MmOATtOK  UHDSa  TRS  G: 

4iote  to  Alderman  v.  French,  11  Am.  Deo.  190. 
Spsgial  Plxa  as  EYmiNCB.— Id. 
AcnoKABiJB  WoBDS. — McQdwan  v.  Jfanjfee,  18  Am.  Dm.  178^  and 
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Hunt  v.  Hazelton. 

[5  Vmw  Hampibzbs,  216.] 

A  Valid  Immse  wor  Ysabs  mat  bb  Made  by  a  writing  not  under  aeaL 
To  A  FfennoH  iok  Pabtition,  a  plea  that  the  respondent  held  an  nnezpired 
lease  of  the  petitioner't  interest  for  a  term  of  years,  is  not  a  sufficient 


To  8UCH  A  PxnnoH  a  plea  that  the  respondents,  at  the  time  of  filing  their 
plea,  wero  not  tenants  in  common  with  the  petitioner,  is  insufficient. 

PEnnoH  for  partition,  in  which  the  petitioner  alleged  that  he 
was  seiaed  in  fee  as  tenant  in  common  with  the  respondents  of 
a  certain  parcel  of  land.  Pleas,  that  the  respondents  were  sole 
seised,  and  that  the  petitioner  was  not  seised  of  seven  forty- 
eighth  parts  of  the  premises,  concluding  to  the  country,  and  that 
the  respondents  were  "  not  tenants  in  common  together  with  the 
said  Hunt  of  the  premises,  in  said  petition  mentioned,''  con- 
cluding to  the  countiy,  and  that  the  said  Hunt  had  no  interest 
other  than  under  one  Hugh  Tolford,  who  had,  under  his  hand, 
demised  the  premises  to  the  respondents  for  a  term  not  yet  ex- 
pired. 

8.  M,  BeU  and  Maaon^  for  the  petitioners. 

D.  French  and  BarUeit,  oofUra. 

By  Court,  Biohabdsoh,  0.  J.  One  ground  of  defense  upon 
which  the  respondents  in  this  case  rely,  is,  that  the  share  which 
the  petitioner  claims  has  been  released  to  one  of  the  respond- 
ents by  the  person  from  whom  the  petitioner  derives  his  title 
for  a  term  of  years,  which  has  not  yet  expired.  The  grant  of 
the  term  is  alleged  to  have  been  by  a  writing  under  the  hand  of 
the  lessor,  but  is  not  alleged  to  have  been  by  deed.  But  this 
is  of  no  importance,  as  it  is  well  settled  that  a  valid  lease  of 
lands  for  years  may  be  made  by  a  writing  not  under  seal :  Wood- 
fall's  Landlord  and  Tenant,  13:  Farmer  v.  Bogers,  2  Wils.  26; 
Beck  V.  PhiUip8,  6  Burr.  2827.  The  question,  then,  is  whether 
Qie  lease  is  an  answer  to  the  petition. 

By  the  common  law,  a  writ  depaHiiione/acienda  lay  only  be- 
tween parceners,  who  were  tenants  of  the  freehold.  If  one 
parcener  made  a  lease  for  years,  still  the  writ  lay;  but  it  was 
otherwise  if  one  or  both  made  a  lease  for  life.  The  language 
of  the  writ  was  **  qvjod  irmmul  et  pro  in  diviso  tenearU"  and  the 
word  tenet  in  a  writ  always  implied  a  freehold:  Co.  Lit.  46,  a, 
and  167,  a;  McKee  v.  Straub,  2  Binn.  1;  Lit.,  sec.  264;  Com. 
Dig.,  Parceners,  C,  6.     And  it  was  held  in  very  ancient  times 
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that  when  one  of  seyeral  co-parceners  leased  her  share  to  an- 
other co-parcener  for  years,  the  writ  de  parHiione/acienda  might 
be  maintained  against  the  lessee  daring  the  term :  Fits  H.  N.  B. 
62;  22  S.  8,  57.  But  in  such  a  case  the  judgment  was  rendered 
with  a  saving  of  the  term:  Fitz  H.  N.  B.  62,  nota  These  au- 
thorities are  decisiye  of  the  question  we  are  now  considering, 
unless  the  law  on  this  subject  has  been  changed.  We  find  upon 
examination  that  the  first  change  in  the  law  of  partition  was 
made  by  the  statute  82  Hen.  YULi,,  which  extended  the  writ  de 
partUionefacienda  from  parceners  to  joint  tenants,  and  tenants 
in  common  of  an  estate  of  inheritance  in  their  own  right,  or  in 
the  right  of  their  wives:  Com.  2>ig.,  Parcener,  C,  6;  Co.  lit. 
169,  a,  note  23;  Booth,  248.  And  by  the  statute  82  Heniy 
Yin. ,  cap.  32,  joint-tenants,  or  tenants  in  common,  might  have 
partition  by  writ,  when  one  or  all  had  only  an  estate  for  life  or 
for  years:  Com.  Dig.,  Parceners,  C,  6;  Beedle  v.  Gierke,  Cro. 
James,  218;  Booth,  248.  It  also  appears  that  chancery  has 
long  exercised  a  jurisdiction  in  England  in  making  partition: 
Go.  Lit.  169,  note  28;  Com.  Dig.,  Ohanceiy,  4,  E;  Baring  ▼. 
Nash,  1  Yes.  &  B.  551. 

In  this  state  the  provincial  act  of  the  18  Anne,  cap.  83,  au- 
thorized partition  between  co-parceners,  joint  tenants,  and  ten- 
ants in  common,  by  a  vnrit  of  partition  at  common  law:  Prov. 
Laws,  45.  And  the  provincial  act  of  the  6  Geo.  HI.,  cap.  136, 
authorized  the  judges  of  probate  to  make  partition,  where  the 
parties  were  under  any  disability  to  make  partition  by  deed: 
Prov.  Laws,  208.  The  statute  of  February  4, 1789,  authorized 
judges  of  probate  **  upon  application  of  any  person  or  persons 
interested  vnth  others  in  any  lot,  tract,  or  parcel  of  land,  or 
other  real  estate,"  to  cause  partition  to  be  made.  And  by  the 
statute  of  June  26,  1810,  the  same  power  was  given  to  this 
court.  These  statutes  authorized  a  partition  to  be  made  in  aU 
cases  when  a  partition  can  be  had  in  England  under  their  stat- 
utes, or  by  the  common  law:  Cook  v.  JBen,  2  Mass.  469;  Jfussey 
V.  Sanborn,  16  Id.  155. 

A  great  revolution  has  taken  place  with  respect  to  the  mode 
of  proceeding  to  obtain  partition.  In  England  the  writ  de  par* 
litione/aoienda  seems  to  have  gone  very  much  out  of  use,  and  par- 
tition is  now  believed  to  be  generally  made  in  the  court  of  chan- 
cery. In  this  state  that  vnrit  is  entirely  obsolete,  and  all  the 
business  is  now  done  in  this  court  and  iu  the  courts  of  probate^ 
upon  petition.  But  notwithstanding  this  revolution,  we  see 
nothing  that  indicates  any  change  of  the  principle  laid  dovm 
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by  "Piiz  Herbert,  which  we  before  stated  to  be  deeisiYe  of  the 
question  now  to  bo  decided.  Nor  do  we  see  any  so'jnd  reason 
why  there  should  not  be  a  partition  of  the  inheritance,  notwith- 
Btandixig  one  of  the  respondents  has  a  subsisting  lease  of  the 
petitioner's  share  for  years.  We  are,  therefore,  of  opinion 
that  this  plea  is  no  answer  to  the  petition. 

The  next  question  is,  whether  the  third  plea  is  a  good  answer 
to  the  petition.  It  may  be  here  remarked  that  there  is  a  general 
issue  in  these  proceedings,  which  might  Teiy  well  have  been 
substituted  for  the  three  first  pleas  in  this  case.  That  general 
issue  is,  "  that  the  respondents  do  not  hold,  nor  on  the  day  of 
the  exhibition  of  the  petition  in  this  behalf,  nor  ever  afterwards, 
did  hold  the  said  premises,  nor  any  part  or  parcel  thereof,  to- 
gether and  undivided,  with  the  petitioner,  as  he,  in  his  said 
petition,  has  supposed:  Ferris  ▼.  Smithy  17  Johns.  221;  Com. 
Dig.,  Pleader,  8,  F  3;  2  Mass.  474.  Such  a  plea  puts  in  issue  all 
the  material  allegations  in  the  petition,  and  if  it  appear  in  evi- 
dence upon  the  trial,  that  the  petitioner  has  not  such  an  interest 
in  the  land  as  is  supposed  in  his  petition,  or  that  the  respond- 
ents have  never  had  any  estate  in  the  land,  the  verdict  must  be 
for  the  respondents:  17  Johns.  221;  Moor  v.  Onslow ,  Oro.  EUz. 
759. 

The  plea  we  are  now  examining  in  this  case  does  not  meet  the 
allegation  in  the  petition,  that  at  the  time  of  exhibiting  the  pe- 
tition, the  petitioner  was  seised  in  fee  as  a  tenant  in  common 
with  the  respondents,  but  only  alleges  that,  at  the  time  of  filing 
the  plea,  the  respondents  were  not  tenants  in  common  together 
with  the  petitioner.  The  plea  is  not,  therefore,  broad  enough 
to  amount  to  an  answer  to  the  petition.  For  if  the  parties  were 
tenants  in  common  when  the  petition  was  presented,  a  partition 
may  be  had  in  this  case,  although  they  may  have  since  ceased 
to  be  tenants  in  common.  For  instance,  a  conveyance  of  their 
estate  in  the  lands  by  the  respondents  to  a  third  person,  would 
not  defeat  this  petition.  The  form  of  the  general  issue  in  this 
suit  is  decisive:  Stozy  Plead.  847,  848;  17  Johns.  224. 

Judgment  that  partition  be  made,  saving  any  interest  less  than 
a  freehold,  which  any  of  the  respondents  may  have. 

Dbo.  Vol. 
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IkiB  JirDOMnrr  ov  a  Couss  o v  OoHCUBBxivT  Jubisdicziov,  or  •  jnrtgmwit  «! 

tlM  MOM  ooiizt»  directly  npoQ  fhe  pointi  ia,  M  a  plM»  •  bwt  <v  M  erid^ 

oondonve  between  Uie  same  partiee  upon  the  nme  mitter,  direotly  im 

q[iiestiofii  in  another  cftoae. 
ro  CoHHTiTUT*  A  VERDICT  A  LiQAL  Ebioffkl,  the  fact  mut  haye  been  m  ia- 

aoe  on  the  fiaoe  of  the  pleadinga  in  the  fizet  prooeeding;  and  the  wdiol 

mnat  be  pkaded  aa  an  eatoppeL 

AssuicpsiT.  The  opinion  states  the  case^  which  was  submitted 
on  a  joinder  in  demorrer  to  a  plea. 

Edwards  and  J.  Parker,  for  the  defendant,  cited:  Churdner  ▼. 
Buckbee,  3  Cow.  120  [15  Am.  Dec.  256];  Betts  y.  Starr,  5  Conn. 
550  [13  Am.  Dec.  94];  Adams  y.  Barnes,  17  Mass.  367;  E^ce  y. 
King,  7  Johns.  20;  Bu,rt  y.  Stemburg,  4  Cow.  559  [15  Am.  Dec 
402];  KUchen  y.  CampbeU,  8  Wils.  804. 

Wilson,  (xmlra. 

By  Court,  Rtchabdsow,  C.  J.  The  plaintiff  brings  this  action 
against  the  defendant  upon  a  special  contract  of  the  latter  to 
labor  for  the  former  a  year,  at  a  stipulated  price,  and  assigns, 
as  a  breach  of  the  contract,  that  after  laboring  for  one  month 
the  defendant  refused  to  complete  the  serrice.  The  defendant 
pleads  in  bar  that  he  brought  an  action  against  the  plaintiff  for 
that  month's  labor,  that  the  plaintiff  set  up  as  a  defense  this 
Yeiy  contract;  that  a  juiy  passed  upon  it  and  found  in  faYor  of 
this  defendant,  and  that  judgment  was  rendered  upon  the  Yer- 
dict.  The  question  in  that  case  was,  whether  the  labor  was 
done  under  a  subsisting  contract  which  Nims  had  Yoluntarily 
abandoned  before  it  was  completed.  If  it  was  so  done,  Nims 
had  no  cause  of  action.  The  jury  in  that  case  must,  therefore. 
haYC  found  either  that  there  never  was  a  special  contract,  or  that 
it  had  been  rescinded.  To  sustain  the  defense,  it  was  only  noooo 
saiy  to  show  that  there  was  a  subsisting  contract  which  Nims 
had  Yoluntarily  abandoned.  It  is  then  Yeiy  obrious  that  the 
jury  in  that  case  must  have  decided  the  very  question  which 
constitutes  the  gist  of  the  action;  for  to  prove  the  allegation  in 
this  declaration  it  is  only  necessary  to  show  a  subsisting  con- 
tract, which  Nims  voluntarily  abandoned. 

The  question,  then,  which  is  now  to  be  decided  is,  whether  it 
is  a  good  bar  to  this  action  that  the  material  all^^tions  on 
which  it  is  founded  have  been  negatived  by  a  jury  in  another 
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suit  between  the  sAme  parties.  It  is  a  well-settled  principle  of 
laWy  that  the  judgment  of  a  court  of  concurrent  jurisdiction,  or 
a  judgment  of  the  same  court,  directly  upon  the  point,  is,  as  a 
plea,  a  bar,  or  as  evidence,  conclusive  between  the  same  parties 
upon  the  same  matter  directly  in  question  in  another  cause. 
Thus,  where  an  action  has  been  brought,  and  has  been  de- 
termined upon  the  merits,  the  judgment  in  such  action  is  con- 
clusive in  another  action,  brought  for  the  same  cause  between 
the  same  parties.  So  a  judgment  in  ejectment  in  favor  of  the 
plainti£P  is  conclusive  against  the  defendant,  as  to  the  right  of 
poeaeesion  at  the  time  of  the  demise  laid  in  the  declaration,  in 
an  action  for  the  mesne  profits:  Aslin  v.  Parkin,  2  Burr.  666. 
A  judgment  in  favor  of  one  town  against  another  town,  for  the 
support  of  a  pauper,  is  conclusive  as  to  the  settlement  of  the 
pauper  at  the  time  when  the  supplies  were  furnished:  4  Mass. 
276;  Phn.  Ev.  224. 

The  same  principle  is  applied  and  illustrated  in  a  great  many 
cases  to  be  found  in  the  books:  Kent  v.  Kent,  2  Mass.  338;  The 
Bank  v.  Jiobinson,  2N.  H.  126;  BiceY.  King,  7  Johns.  20;  Kitchen 
V.  Campbea,  3  Wils.  304;  Adams  v.  Barnes,  17  Mass.  366;  IHUon 
V.  Chrdon,  1  N.  H.  33;  Bex  v.  Pancras,  Peake's  N.  P.  C.  219; 
StruU  V.  Bovingdon,  6  Esp.  N.  P.  C.  66;  Da  Costa  v.  VUla  Beat,  2 
Stra.  961;  Smith  v.  WhUing,  11  Mass.  446;  Burt  v.  Stemburgh, 
4  Cow.  669  [16  Am.  Dec.  402].  In  all  these  cases,  the  point 
upon  which  the  judgment  was  held  to  be  conclusive,  was  di- 
rectly in  issue  on  the  face  of  the  record;  and  was  the  founda- 
tion of  the  judgment.  The  judgment,  to  be  conclusive,  must  be 
upon  the  precise  point:  2  Stark.  Ev.  198-201;  Bull.  N.  P.  244. 
It  ia  also  a  settled  principle  of  law,  that  when  a  fact,  directly 
in  issue  on  the  face  of  the  pleadings,  is  determined  by  a  jury 
in  one  case,  the  verdict  may  operate  as  an  estoppel,  if  properly 
pleaded,  in  another  suit  brought  diverso  intuitu,  between  the 
same  parties.  But  to  constitute  a  legal  estoppel  in  such  a  case, 
the  fact  must  have  been  in  issue  on  the  face  of  the  pleadings  in 
the  first  case,  and  the  verdict  must  be  pleaded  as  an  estoppel: 
8  Stark.  Ev.  1280,  n.  y;  Evelyn  v.  Eaynes,  cited  3  East,  366; 
Outraxa  v.  Merritoood,  Id.  846;  Vooght  v.  Winch,  2  Bam.  &  Aid. 
662;  Manny  v.  ffarris,  2  Johns.  24  [3  Am.  Dec.  386];  Sintrenick 
V.  Lucas,  1  Esp.  N.  P.  43;^  Blackham's  case,  1  Salk.  290.  It  is 
also  settied  that  a  verdict  may  be  given  in  evidence  in  many 
cases  where  it  is  not  conclusive:  3  Stark.  Ev.  1278;  Gilb. 
Ev.  29. 

1.  Sintunick  ▼.  Ziicos,  1  £ap.  48. 
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We  will  now  apply  these  principles  to  the  case  before  at*.  It 
is  clear  that  the  contract  described  in  this  declaration  was  not 
directly  in  issue  upon  the  pleadings  in  the  former  suit  be- 
tween the  parties,  and  that  the  judgment  in  that  suit  was  not 
directly  upon  the  matter  in  controversy  in  this  suit.  The  esse 
does  noty  then,  come  within  the  rule  which  makes  a  former 
judgment  between  the  same  parties  conclusive,  nor  within  the 
rule  which  makes  a  verdict  in  one  case  an  estoppel  to  a  party  in 
another  suit*  The  matter  directly  in  issue  in  the  first  suit  was 
another  contract,  in  relation  to  which  the  verdict  and  judgment 
in  that  case  are  conclusive.  But  thiscontract  was  in  issue  then 
only  collaterally,  and  there  could  be  no  direct  and  ooneliisive 
determination  upon  the  matter  in  that  suit. 

The  question  in  the  action  which  "Sima  brought  against  Towns 
was,  whether  there  was  an  implied  contract  to  pay  for  a  month's 
labor.  Towns  attempted  to  prove  that  the  month's  labor  had 
been  done  under  a  subsisting  contract  to  labor  for  a  year,  which 
contract  had  never  been  performed  by  Nims.  This,  if  proved, 
was  a  decisive  answer  to  the  action,  because  if  the  labor  had 
been  done  under  a  subsisting  special  contract  to  labor  for  a 
year,  there  could  be  no  implied  contract.  Yet,  still,  the  ques- 
tion in  issue  was,  whether  there  was  an  implied  contract;  and  al- 
though it  must  now  be  concluded  that  the  juty  found  that  there 
was  no  special  contract,  this  conclusion  is  a  mere  infereDcefrom 
what  they  did  find.  They  found  there  was  an  implied  contract, 
aud  we  infer  from  this  finding  that  they  could  not  have  been 
satisfied  of  the  existence  of  a  special  contract.  It  is,  there- 
fore, clear,  that  the  existence  of  the  special  contract  was  not 
directly  tried  in  the  first  suit;  and  whatever  may  have  been  the 
finding  of  the  jury  in  that  case,  in  relation  to  the  apeeial  eon- 
tract,  it  can  conclude  nothing  in  this  case. 

Judgment  for  the  plainti£f. 

Bx8  Ajdjudigata  as  'AN  EsTOFFBL.— See  CuUer  v.  Ooae^  18  Am.  Dea.  108^ 
157»  and  the  note  referring  to  examinations  of  this  qnastMo  dariqg  the  < 
of  this  series. 
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at  law  between  individnals. 
To  CoKSTTTHTB  A  Grant  of  the  Legislature,  no  partioolar  terms  are 

sary. 
A  State  mat  ee  Estopped  by  acts  of  the  legislators 
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Wbit  of  entiy  to  recover  the  possesdoii  of  a  tract  of  land  iu 
Enfield,  tried  upon  the  general  issue.  A  nonsuit  was  entered, 
sabject  to  the  opinion  of  the  court  upon  a  case  stated  which  ap-> 
pears  from  the  opinion. 

BlaiadeU  and  J.  Parker,  for  the  demandants. 

Bell,  for  the  tenant. 

By  Ck>urt,  Bighabdbos,  0.  J.  The  question  is  whether  the  d^ 
mandants  have  shown  a  title  to  the  demanded  premises.  These 
premises  are  not  within  the  limits  of  the  township  of  Enfield,  as 
described  in  the  charter,  but  are  in  a  gore  of  land  left  between 
the  territory  described  in  the  charter  of  Enfield  and  the  town* 
ship  of  Ghrantham.  It  can  hardly  admit  a  doubt,  that  the  gore 
was  left  out  of  the  charter  of  Enfield  bj  mistake.  But  this  mis- 
take  can  not  be  corrected  by  a  court  of  law.  There  is  no  am- 
biguity, either  patent  or  latent,  in  the  charter,  iu  relation  to  the 
southerly  line  of  Enfield.  There  is  nothing  on  the  face  of  the 
charter  that  indicates,  in  the  slightest  degree,  an  intention  that 
the  gore  should  be  included  in  the  township  of  Enfield,  and  to 
admit  extrinsic  proof  that  sixty-eight  degrees  were  iDserted  in 
the  charter  by  mistake,  instead  of  fifty-eight  degrees,  would  be 
a  Tiolation  of  one  of  the  soundest  and  best  established  rules  of 
eyidence:  Jackson  ▼.  Bowen,  1  Cai.  358  [2  Am.  Dec.  193];  Jaciy' 
wn  y.  8iU,  11  Johns.  201  [6  Am.  Dec.  363];  Jackson  v.  Stanley, 
10  Id.  133  [6  Am.  Dec.  319];  Jackson  ▼.  Hart,  12  Id.  77  [7  Am. 
Deo.  280];  FUshugh  ▼.  Bunyon,  8  Id.  375;  Jackson  ▼.  Wilkinson, 
17  Id.  146;  Jackson  ▼.  Marsh,  6  Cow.  281. 

Whether  a  mistake  in  a  charter  can  be  corrected  in  this  court, 
in  a  suit  between  the  state  and  the  proprietors  of  the  township, 
by  yirtue  of  our  general  jurisdiction,  or  under  the  statute  of 
February  6, 1789,  which  empowers  this  court  to  tiy  all  causes 
touching  the  validity  of  grants  by  the  state,  and  the  perfonn- 
ance  of  the  conditions  in  such  grants,  it  is  unnecessary  to  con- 
sider in  this  case,  because,  howeyer  that  may  be,  it  is  clear  such 
a  mistake  can  not  be  corrected  in  a  suit  between  indiyiduals: 
Jackson  y.  Marsh,  6  Cow.  281;  Johnson  y.  Lawton,  10  Johns.  23.^ 

It  then  remains  to  inquire,  whether  the  said  acts  of  the  legis- 
lature, passed  March  28, 1781,  and  June  18, 1802,  haye  yested 
in  the  proprietors  of  Enfield,  the  gore  in  which  the  demanded 
premises  are  situated.  On  this  question  it  seems  to  us  there 
can  be  no  doubt.  Application  was  made  to  the  legislature  to 
coxrect  a  mistake  in  the  charter  of  Enfield.    It  seems  not  to 


1.  Jm/tttm  T.  Lamloim,  10  Jolini.  38  [d  Am.  P«e.  >ll). 
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have  been  disputed  that  there  was  a  mistake,  and  a  committee 
was  appointed  to  correct  it.  The  committee  made  a  report,  bj 
which  the  mistake,  with  the  assent  of  all  concerned,  was  coi^ 
rected,  and  the  line  of  Enfield  so  established  as  to  include  the 
said  gore  in  that  township;  and  that  report  is  made  by  law  con- 
closiTC  between  the  parties.  In  those  proceedings  the  state 
and  the  proprietors  of  Enfield  and  Canaan  were  clearly  parties. 
The  said  acts  of  the  legislature  show  conclusively,  that  the  in- 
tention was  that  the  gore  should  be  vested  in  the  proprietors  of 
Enfield.  There  are  no  particular  terms  necessary  to  constitote 
a  grant  by  the  legislature:  Ward  v.  Bariholamew^  6  Pick.  409. 
Individuals  may  establish  a  line  between  their  lands  by  agree- 
ment: Rockwell  V.  Adams^  7  Cow.  761;  Doe  v.  Thompson,  5  Id. 
871;  Jackson  v.  IbUmadgej  4  Id.  450;  Jackson  v.  Smith,  9  Johns. 
100.  When  the  legislature  have,  by  statute,  established  a  par- 
ticular line,  as  the  line  of  a  tovmship,  the  state  is  estopped  to 
say  that  the  title  of  the  proprietors  of  the  township  does  not 
extend  to  such  line.  It  is  dear  that  a  state  may  be  estopped 
by  the  acts  of  its  legislature:  8  Pick.  224. 

But  the  township  of  Grantham  is  described  in  the  charter  as 
bounded  on  one  side  by  a  line  running  south,  fifty-eight  degrees 
east,  by  the  south  line  of  Enfield;  and  it  is  contended  that  by  a 
well-known  rule  of  construction  the  line  of  the  town  of  Enfield, 
and  not  the  point  of  compass,  is  to  fix  the  north  line  of  Qian- 
tham.  If  it  appeared  that  the  south  line  of  Enfield  was,  at  the 
time  when  the  charter  of  Grantham  was  made,  a  known  marked 
line,  which  had  been  previously  run  out  and  monuments  erected 
to  designate  it,  it  would  certainly  deserve  very  serious  considera- 
tion whether  the  proprietors  of  Grantham  could  not  hold  to 
such  line. 

^  But  it  does  not  appear  that  when  the  charter  of  Grantham 
was  made,  the  south  line  of  Enfield  had  been  actually  located,  and 
there  was  then  nothing  to  designate  it  except  the  point  of  com- 
pass mentioned  in  the  charter  of  Enfield.  What  rule  of  con- 
struction is  to  apply  in  such  a  case  it  will  be  time  enough  to 
consider  when  the  proprietors  of  Grantham  or  some  person 
claiming  under  them,  shall  see  fit  to  raise  the  question.  We 
are  of  opinion  that  the  actual  location  of  the  township  of  Enfield 
by  the  legislature  is  valid  against  all  the  rest  of  the  world.  It 
does  not  appear  that  the  tenant  sets  up  anj  title  under  the  pro- 
prietors of  Ohrantham,  and  the  nonsuit  in  this  case  must  be  set 
aside. 
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Bacon  v,  Shefpabd. 

[t  Hairbd,  197.] 

Acnnv  ov  Tkebbass  vob  Mbsnz  Provits,  aoainbt  Whom  Maintainabli.^ 
Owner  of  lands  deprived  of  possession  thereof  nnder  an  erroneous  jndg- 
ment^  and  restored  upon  the  reversal  of  snch  judgment,  may  maintain 
treepasB  against  him  who  took  possession  under  the  judgment,  and  re- 
cover the  mesne  profits,  and  for  all  intermediate  injuries  to  the  premises; 
hut  he  can  not  maintain  such  action  against  a  stranger  who,  in  good 
&ith,  entered  under  title  from  such  intormediato  possessor. 

Tbbbpass  quare  claiisum  /regit  for  intermediate  injiity  to  the 
plaintiff's  premises.  The  facts  are  stated  in  the  opinion.  Ver- 
dict for  the  plaintiff,  and  motion  for  a  new  trial  by  the  defend- 
ant. 

ArmetTcng  and  WaU^  for  the  motion,  dted  1  Phil.  Ev.  37,  48; 
Hendrie  v.  Maxwdl,  5  Halst.  297;  2  Saond.  PI.  &  Ev.  836;  Case 
▼.  De  Ooes,  8  Gai.  261;  Wickham  t.  Freeman,  12  Johns.  184; 
MemnTscasej  13  Oo.  21;  ZAford^a  case,  11  Id.  51;  Jacob  L.  D., 
Belation,  429;  1  Gru.,  tit.  8,  sees.  16,  17;  1  Saund.  822,  n. 
6;  2  Saond.  PI.  &  Ey.  454,  457. 

While  and  Southard  cited  1  Gampb.  187;  2  W.  Bl.  1095;  Gro. 
Eliz.  270;  Sufferin  v.  Totmdy,  9  Johns.  35;  Smiih  ▼.  Stewart^  6 
Id.  46  [5  Am.  Dec.  186];  11  Go.  51;  Bull.  N.  P.  86,  87;  Bct. 
Laws,  183;  3  Bl.  Gom.  210;  11  Mass.  256;  4  T.  B.  4. 

By  Gonrt,  Ewinq,  0.  J.  The  action  of  trespass  quare  clausum 
freqU  is  a  remedial  instrument  of  the  law  for  the  redress  of  in« 
juries  done  to  real  estate  in  possession.  The  possession  of  the 
party  at  the  time  of  the  injury  of  which  he  complains  is  an  es- 
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Bential  pillar  of  the  action.    There  are  two  kinds  of  poopooaion; 
in  fact,  and  bj  relation  of  law.    Posaeeaion  in  fact  ia  where  the 
party  is  in  the  actaal  use  and  enjoyment  of  the  land  or  other 
real  estate  at  the  commission  of  the  injury.    Possession  by  re- 
lation of  law  is  where  the  party  in  actoal  possession  beoomea 
dispossessed,  and  is  afterwurds  restored,  by  re-entiy  or  in  aome 
other  lawful  manner;  he  is  then,  during  the  period  which  has  in* 
tenrened  between  the  dispossession  and  the  restoration,  deemed 
in  p9sses8ion  by  relation  of  law.    Possession  by  relation  ia  not  mo 
efficacious  as  possession  in  fact;  for  while  the  latter  affects  all 
persons  and  reaches  all  purposes,  the  former  extends,  accord- 
ing to  some  of  the  books,  only  to  some  purposes  and  persons. 
The  early  decisions  in  respect  to  the  purposes  to  which  the  pos- 
session by  relation  extends  and  the  persons  against  whom  it 
may  operate,  or,  in  other  words,  in  what  cases  it  subsists  as  a 
legal,  available  possession  to  maintain  the  action  of  trespass 
quare  datunim  fregil^  are  not  altogether  uniform  or  consistent. 
Bolle,  in  his  abridgment,  citiDg  from  the  year  books,  says:  "If 
a  disseisee  re-enters,  he  shall  haye  trespass  against  a  stranger 
for  a  trespass  done  during  the  disseisin;  for  by  re-entry  he  Tests 
the  possession  in  himself  ab  imiio.    So  against  a  lessee,  donee, 
or  feoffee  of  the  disseissor:''  2  Boll.  Abr.  554. 

In  Holcomb  ▼.  BaiDlina^  Gro.  Eliz.  C40,  it  was  held  by  three  of 
the  justices  against  Clinch,  who  was  of  a  contrary  opinion,  that 
a  disseisee  by  re-entry  is  remitted  to  his  first  possession,  and  as 
if  he  had  never  been  out  of  possession,  and  that  all  who  occu- 
pied in  the  mean  time,  by  what  title  soever  they  came  in, 
should  answer  unto  him  in  trespass  for  their  time.  The  same 
case  is  reported  in  Moore,  461.  On  the  other  hand,  in  1  BolL 
101,  it  is  said:  '*  When  the  disseisee  enters  on  a  feoffee  of  tiie 
disseisor,  he  shall  not  have  trespass  against  the  feoffee,  becanae 
he  comes  in  by  title;  for  relation,  which  is  a  fiction  of  the  law, 
shall  never  make  him  who  comes  in  lawfully  to  be  a  wrong- 
doer. The  action  shall  relate  to  punish  the  disseisor,  but  not 
the  feoffee  of  the  disseisor."  In  Anderson,  852,  referring  to 
certain  of  the  year  books,  it  is  said,  the  disseisee  on  re-entry 
shall  not  punish  the  feoffee  of  the  disseisor,  nor  lus  lessee  by 
action  of  trespass.  In  Eeilway,  1,  b.,  it  is  said,  the  disseisee, 
on  re-entry,  shall  not  have  an  action  of  trespass  against  any 
person  but  the  disseisor  or  such  persons  as  justify  in  his  right, 
as  his  servants  or  by  his  command;  that  at  common  law,  before 
the  statute  of  Gloucester,  the  disseisee  should  not  have  damages 
against  any  person  but  the  disseisor  himself;  but  by  that  statute 
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Le  may  baye  damages  against  the  mesne  occupier,  in  case  of  the 
insufficiency  of  the  disseisor;  recoverable,  however,  under  the 
statute,  by  assize  only,  and  not  by  action  of  trespass,  which  re- 
mained as  before  the  making  of  the  statute,  and  must  be  against 
the  person  who  made  the  disseisin,  who  shall  answer  for  aJl  the 
damages.  In  Hob.  98,  similar  doctrine  is  laid  down  as  to  the  law 
both  before  and  since  the  statute  of  Gloucester.  In  Lifard*sc(ue, 
12  Jao.  1,  the  chief  justice,  after  stating  that  there  are  great  va* 
xiances  of  opinions  in  the  books,  sums  up  the  law  on  the  subject 
in  the  following  manner:  "  If  one  disseises  me,  after  my  egress, 
the  law,  as  to  the  disseisor  and  his  servants,  supposes  the  freehold 
always  continued  in  me;  but  if  my  disseisor  makes  a  feo£fment 
in  fee,  gift  in  tail,  lease  for  life  or  years,  and  afterwards  I  re- 
enter, I  shall  not  have  trespass  vi  et  armU  against  those  who 
come  in  by  title;  for  this  fiction  of  the  law  that  the  freehold 
continued  always  in  me  shall  not  have  relation  to  make  him 
who  comes  in  by  title  a  wrong-doer  vi  et  armis." 

**  The  same  law  if  my  disseisor  is  disseised  and  afterwards  I 
re-enter,  I  shall  not  have  an  action  of  trespass  against  the  sec- 
ond disseisor  because  the  said  fiction  of  law^  as  to  action,  ex- 
tends only  to  my  disseisor;  and  therefore  I  shall  recover  all  the 
mesne  profits  against  my  disseisor,  his  servants,  and  others,  who 
have  committed  the  trespass  by  his  command  and  in  his  right." 
Buller,  in  his  treatise,  after  stating  the  rule  as  laid  down  in 
Coke,  suggests  a  doubt,  and  thinks  the  reason  of  the  law  seems 
to  be  contrary.  In  Bac.  Abr.,  tit.  Trespass,  G.  40,  it  is  said,  the 
better  opinion  seems  to  be  that  the  action  of  trespass  can  not 
be  maintained,  and  the  case  of  Symana  v.  Symons,  Hil.  3,  Car. 
1,  Hetley,  66,  is  cited.  In  Wickham  v.  Freeman,  12  Johns.  183, 
the  supreme  court  of  New  Tork  hold  that  a  re-entry  after  dis- 
seisin would  not  relate  back  so  as  to  give  the  disseisee  an  action 
of  trespass  against  a  stranger,  **for  it  is  a  general  rule  with 
respect  to  the  doctrine  of  relation,  that  it  shall  not  do  wrong  to 
strangers."  In  a  subsequent  case,  however,  in  the  supreme 
court  of  the  United  States,  Judge  Washington,  in  delivering 
the  opinion  of  the  court,  says:  ''The  doctrine  laid  down  in 
L^ard'8  case,  that  the  disseisee  can  maintain  trespass  only 
against  the  disseisor  for  the  rents  and  profits,  is,  with  great  rea- 
son, overruled  in  the  case  of  Holctmb  v.  Rawlins,  Cro.  Eliz.  540:" 
Chreen  v.  Biddle,  8  Wheat.  76.  It  may,  however,  be  remarked 
that  Holcomb  v.  Bawlins  was  decided  in  the  time  of  Elizabeth, 
and  Liford's  case  in  the  subsequent  reign  of  James  the  first. 
the  variety  of  doctrine  to  be  found  in  the  books,  what 
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was  said  in  Oreen  ▼.  BiddJe  would  be  entitled  to  great  cou* 
sideration,  if  the  case  before  us  required  an  opinion  on  the 
same  point.  A  more  narrow  question  is  presented  to  us.  In 
the  doctrine  and  books  already  adverted  to,  it  will  be  obeenred 
that  the  first,  or  actual  possession,  prior  to  the  period  of  pee- 
session  by  relation,  was  disturbed  by  acts  in  pais,  or  disseisin, 
without  color  of  law  or  of  legal  procedure;  but  in  the  case  be- 
fore us,  the  distiurbance  of  the  original  or  actual  possession  of 
Delzel  Bacon  was  under  a  legal  proceeding,  by  writ  of  hab.fac. 
possessionem,  sued  out  on  judgment  by  default  in  ejectment. 
The  doctrine  of  MenviTs  case,  13  Co.  21,  is  therefore  more  di- 
rectly applicable.  It  was  there  resolved  that  when  possession 
of  land  is  obtained  under  an  erroneous  judgment,  and,  the 
judgment  being  set  aside,  the  original  possessor  is  restored;  he 
who  is  thus  restored  may  maintain  an  action  of  trespass  against 
him  who  obtained  possession  under  the  erroneous  judgment, 
aud  in  such  action  shall  recover  all  the  mesne  profits  by 
whomsoever  taken,  and  for  intermediate  injuries  by  whom- 
soever done;  but  he  shall  not  have  an  action  of  trespass  against 
a  stranger  or  for  an  intermediate  trespass  on  him  in  actual 
possession,  and  he  who  had  the  intermediate  possession  under 
the  judgment  may,  even  after  the  restitution,  recover  in  ires- 
piiSB  for  an  injury  whUe  he  was  in  the  actual  possession;  and 
upon  this  principle  that  he  is  answerable  for  the  mesne  profits 
and  intermediate  injuries  to  him  who  was  thus  dispossessed  and 
restored.  I  am  not  aware  that  the  rule  laid  down  in  this  case  has 
been  since  contradicted  or  overruled  in  the  courts  in  England; 
and  there  seems  to  be  strong  reason  for  it,  especially  for  the 
protection  of  one  who  comes  in  by  title  from  him  who  obtained 
possession  under  the  judgment,  and  who,  being  possessed  bj 
process  of  law,  may  be  justly  presumed  by  strangers  to  be  right- 
fully possessed  while  the  juc^fment  and  the  possession  under  it 
continue  in  force.  In  Case  v.  De  Ooes,  3  Cai.  261,  Abraham 
Bull  was  put  into  possession  by  virtue  of  a  writ  of  restitation 
upon  a  conviction  of  Case  in  forcible  entry  and  detainer.  Un* 
der  a  license  from  Bull,  the  defendants  in  this  action  cut  down 
and  carried  away  a  quantity  of  saw  logs,  after  notice  of  title 
and  being  forbidden.  The  proceedings  and  writ  were  after- 
wards quashed  for  irregularity;  and  Case,  being  restored  to 
possession,  brought  against  the  defendants  an  action  of  trespass; 
which  it  was  resolved  he  could  not  maintain  against  them.  This 
case  was  afterwards  cited,  and  relied  on  in  Van  Brunt  ▼.  Sdienck^ 
11  Johns.  384,  and  Wickham  v.  Freeman,  12  Johns.  184. 
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Upon  the  argument  at  the  bar  of  the  motion  to  set  aside  the 
rerdict  in  the  case  before  us,  uo  great  diversity  seemed  to  exist 
between  the  counsel  as  to  the  principles  of  law;  but  the  labor, 
on  each  side,  was  to  settle  the  facts  so  that  the  legal  principles 
mig^t  be  applied  and  operate.  Both  sides  admitted  that  David 
Sheppard  obtained  possession  by  virtue  of  a  habere  faciaa  poa- 
sestaonem  upon  a  judgment  by  default  in  an  action  of  ejectment, 
wherein  Delzel  Bacon  was  the  tenant  in  possession,  and  this  judg- 
ment and  execution,  after  the  commission  of  the  acts  for  which 
the  present  suit  was  brought,  were  set  aside,  and  the  possession 
restored  to  Bacon  by  writ  of  restitution.  On  the  part  of  Prov- 
idence Sheppard,  the  present  defendant,  it  is  insisted  that  he 
IS  a  stranger  to  the  parties  in  the  action  of  ejectment,  and  to  their 
proceedings;  that  he  went  into  possession  by  title,  under  a  lease 
trom  David  Sheppard,  made  after  the  execution  of  the  writ  of 
possession;  and  the  possession  by  relation  can  not  extend  to 
him  so  as  to  render  him  liable  to  this  action. 

On  the  part  of  Bacon,  the  plainti£f,  it  is  insisted  that  the 
lease  was  a  mere  device  to  cover  the  designs  of  the  lessor  and 
lessee;  between  whom  a  fraudulent  collusion  existed;  that 
Providence  was  no  stranger  to  the  proceedings  in  ejectment; 
that  they  were  really  directed  and  conducted  by  him;  that  the 
name  of  David  was  only  a  mask,  and  that  he  was,  to  use  the 
emphatic  language  of  one  of  the  counsel,  *'  the  very  disseisor.'' 
Upon  looking  into  the  report  of  the  trial,  it  is  readily  seen,  as 
well  as  by  the  course  of  the  argument  here,  that  the  cause 
mainly  turns  on  these  questions  of  fact.  Their  resolution,  the 
rule  of  law  being  since  MenvU's  case  settled,  determines  the 
liability  of  the  defendant.  Now,  the  verdict  of  the  jury  will 
serve  to  establish  the  facts  between  these  parties,  and  unless  so 
manifestly  against  the  weight  of  evidence  as  for  that  reason  to 
be  liable  to  be  set  aside,  must  conclude  them,  and  preclude  the 
court  from  granting  a  new  trial,  if  the  questions  of  fact  were 
submitted  to  the  jury  and  acted  on  by  them.  But  from  the 
report  of  the  trial,  it  appears  these  questions  of  fact  were  not 
submitted  to  the  juxy.  After  the  evidence  on  both  sides  was 
dosed,  the  counsel  of  the  defendant  moved  for  a  nonsuit  on 
the  whole  case,  treating  the  cause  as  dependent  on  matter  of 
law  instead  of  fact;  and  as  such,  putting  it  to  the  court,  instead 
of  the  jury.  The  motion  was  overruled.  The  judge  then 
charged  the  jury  that  the  defendant  had  not  made  out  a  justi- 
fication in  point  of  law,  and  that  the  principal  question  was  one  of 
damages.     The  questions  of  fact,  therefore,  whether  the  de- 
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fendant  is  a  stranger,  or  the  real  party;  whether  the  defend- 
ant did  or  did  not  come  in  by  title;  whether  the  lease  was  a 
bona  fide  transaction,  or  a  fraudulent  device  to  give  the  color  of 
legality  to  the  acts  of  the  defendant;  were  not  put  to  the  jury 
to  decide.  These  were,  I  think,  the  principal  questions,  and 
to  be  solved  antecedently  to  the  matter  of  damages;  which  was 
only  to  be  considered,  if  they  were  determined  against  the  de- 
fendant. 

The  liability  of  the  defendant  in  this  action  depended  on  the 
determination  of  these  questions;  and  the  jury  should,  in  my 
opinion,  have  been  told,  not  that  the  defendant  had  not  made 
out  a  justification  in  point  of  law,  but  that  if  these  matters  of 
fact  were  true,  as  assumed  by  the  defendant,  he  had,  and  if  not 
true,  he  had  not  a  valid  defense  in  this  action. 

It  was  insisted  on  the  argument  here,  that  no  jury  could  be- 
lieve the  lease  was  a  serious  matter,  whereby  the  defendant  was 
to  take  possession  as  a  tenant;   that  the  making  of  the  lease 
directly  after  the  execution  of  the  writ  of  possession;  the  ioi- 
mediate  destruction  of  the  timber;   the  presence  and  interfer- 
ence of  David  Sbeppard;  and  the  consideration  of  three  hun- 
dred dollars  for  a  long  lease,  whereby  the  lessee  was,  among 
other  things,  authorized  to  out  and  take  the  timber,  obviously 
worth  a  greater  sum,  are  palpable  badges  of  collusion  and 
fraud,  sufficient  to  induce  this  court  to  refuse  to  interfere  with 
the  verdict.    These  considerations  would  now  be  entitled  to, 
and  would  receive  their  just  weight,  if  they  had  been  before  the 
jury;  but  the  jury  was  the  proper  tribunal  to  decide  on  the 
rights  of  the  parties,  so  far  as  they  depended  upon  matters  of 
fact;  and  the  omission  to  submit  such  questions  to  them,  can 
not,  I  think,  be  sustained  by  any  reasoning,  however  cogent,  to 
prove  that  the  jury,  if  they  had  heard  them,  ought  to,  or  would 
have  decided  them  in  a  particular  way.    If,  indeed,  the  evi- 
dence  was,  in  its  nature,  irresistible  and  conclusive,  so  that  the 
jury  would,  on  another  trial,  be  legally  obliged  to  make  a  par- 
ticular determination,  we  might  be  permitted  to  arrest  the  con- 
troversy here,  and  save  the  parties  the  expense  of  farther  and 
unprofitable  litigation.     Such  influence  and  effect  are  not,  how- 
ever, due  to  this  evidence,  whatever  may  be  its  weight,  on  which, 
for  obvious  reasons,  I  abstain  from  saying  anything  more. 

In  my  opinion  the  present  verdict  ought  to  be  set  aside,  and 
a  new  trial  granted,  in  order  that  the  questions  of  fact  may  be 
submitted  to  a  jury. 
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In  Sanderson  ▼.  Piiee,  I  Zabr.  637»  it  was  held  that  the  tenant  of  a  mort- 
gagor bolding  by  lease  made  sahaequent  to  the  mortgage,  from  whom  the 
mortgagee  had  recovered  possession  of  the  premises  upon  default  in  eject- 
meiit»  iras  not  liable  to  the  mortgagee  in  an  action  for  mesne  profits  taken  for 
value,  aiter  servioe  of  the  declaration  in  ejectment,  but  only  from  actual  en- 
try by  the  mortgagee.  Six  judges  joined  in  this  decision;  four  dissented;  the 
chief  justice,  who  tried  the  cause  on  the  circuit,  did  not  sit;  and  the  remain^ 
ing  judge  was  absent.  The  judges  who  dissented  held  that  the  tenant  was 
liable  in  such  action  after  entiy,  for  the  profits  from  the  time  of  notice  by  the 
mofrtgagee.  And  in  the  absenoe  of  other  notice,  from  the  time  of  the  service 
of  the  declaration  in  ejectment.  Carpenter,  J.,  who  delivered  the  dissenting 
opinion,  in  speaking  of  the  rule  laid  down  in  Li/oixTs  ease,  11  Co.  51,  which 
rule  he  considered  to  be  by  no  means  clearly  established,  either  by  the  later 
Kngliah  tut  American  authorities,  said:  "  The  rule  was  discussed,  although 
not  settled,  by  Chief  Justice  Kwing,  in  Baeon  v.  Sheppard,  C  Halst.  107. 
The  decision  in  that  case  was  based  on  the  doctrine  of  MenvWs  ease,  which, 
indeed,  seems  to  be  only  a  more  narrow  and  reasonable  application  of  the 
same  rule.** 

In  WhiU  V.  Saint  Ouirons,  12  Am.  Dec  56,  held  that,  in  trespass,  damages 
for  mflSDe  profits  could  be  recovered  as  well  as  the  possession.  And  in  Jf e- 
Crtadp  V.  Omardians  qf  the  Poor,  11  Id.  667,  that  trsspaas  for  mesne  profits 
would  lie  against  a  corporation. 
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[•  Halitso,  837.( 

Acnoir  ON  BovD,  whjcrb  Time  tor  Performakcb  is  afterwards  enlaiged 
by  the  parties  by  parol,  must  be  upon  the  agreement  enlarging  the  time 
for  performance,  and  not  upon  the  original  bond  for  the  penalty. 

Debt  od  a  bond.  The  facts  are  etated  in  the  opinion.  The 
defendant  demurred  to  the  declaration,  on  the  folloiving 
groands:  1.  That  no  action  will  lie  upon  the  penalty  of  a  bond 
for  the  non-performance  of  an  agreement  made  by  the  parties 
after  the  execution  of  the  bond;  2.  Because  the  plaintiff  seeks 
a  recoveiy  upon  a  bond  given  by  defendant,  and  assigns  as 
breach  the  non-performance  of  an  agreement  made  after  the 
execution  of  the  bond;  8.  Because  the  plaintiff's  action,  if  he 
has  any,  is  upon  the  agreements,  and  not  upon  the  penalty  of 
the  bond. 

Miller  and  Brovm,  for  the  plaintiff,  contended  that  an  agree- 
ment extending  the  time  of  performance  in  a  sealed  agreement, 
does  not  revoke  it:  Fleming  v.  Oilberl,  3  Johns.  528;  Keating  v. 
Price,  1  Johns.  Oas.  iu  Er.  22  [1  Am.  Dec.  92];  Thresh  v.  Bake, 
1  Esp.  53;  Cuffr.  Perm,  1  Mau.  &  Sel.  21;  1  Phil.  Ev.  438, 
444,  n.  a;  Thompson  v.  Keicham,  8  Johns.  190  [5  Am.  Dec.  332]; 
Van  Hagen  v.  Van  Rensselaer,  18  Johns.  420.    That,  this  being 
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the  case,  tlie  plaintiff  was  bound  to  set  out  the  agreements  ex- 
tending the  t.me,  in  his  declaration  upon  the  bond:  1  Chit.  PL 
260;  HaweU  v.  Bicharda,  11  East,  633;  Whaley  y.Fqfot,  2  Bob.  Sl 
P.  51;  Tsmpeal  ▼.  BavoUng,  13  East,  18;  Hoiham  r/Eati  Luiia 
Co.,  1  Dong.  272. 

Whitehead,  for  the  defendant,  contended  that  the  agieementa 
were  distinct  from  the  bond,  and  that  the  present  action  should 
haye  been  brought  on  the  agreements,  and  not  on  the  penalty: 
Brown  v.  Ooodman,  3  T.  B.  592,  in  note;  Freeman  t.  Adams,  9 
Johns.  115. 

Ewnra,  C.  J.  On  the  twentieth  of  April,  1829,  Campfield  exe- 
cuted a  bond  to  Ford  in  the  penal  sum  of  four  hundred  and 
fifty  dollars,  with  condition  that  if  Ford  would  refrain  from  dis- 
training the  property  then  on  certain  premises,  for  the  space  of 
ten  days,  there  should,  at  the  expiration  of  that  time,  be  suffi- 
cient property  on  toe  premises  to  pay  the  rent,  two  hundred 
and  tweniy-fiTC  dollars,  with  the  costs  of  distraining;  or  that 
he,  Campfield,  would  pay  the  rent;  and  if  there  should  not  be 
sufficient  goods  on  the  premises,  the  obligation  should  become 
void  only  by  the  payment  of  the  said  two  hundred  and  twenty* 
five  dollars.  On  the  twenty-eighth  of  April,  1829,  an  agree- 
ment was  made  between  the  parties  and  indorsed  upon  the 
bond  and  fdgned  by  Campfield  in  these  words:  "  I  do  hereby 
agree  that  this  obligation  shall  bind  me  to  keep  sufficient  prop- 
erty on  said  premises  for  the  purposes  within  mentioned  for 
the  space  of  six  days  after  the  aboYe-mentioned  ten  days."  On 
the  fifth  of  May  following,  a  similar  indorsement  for  further 
ten  days  was  made. 

This  action  is  in  debt.  The  declaration  is  upon  the  bond. 
The  condition  is  set  out  in  the  usual  manner.  It  then  states, 
that  after  the  making  of  the  bond,  and  before  the  expiration  of 
the  ten  days,  to  wit,  etc.,  "  for  the  sake  of  enlarging  the  time  to 
which  the  said  Charles  should  refrain  from  distraining  and  in 
which  the  said  Calvin  should  keep  sufficient  property  on  said 
said  premises  to  pay  the  said  rent,  it  was  agreed  in  writing  be- 
tween them,  by  an  agreement  in  writing  indorsed  on  the  said 
bond,  that  the  said  obligation  should  bind  the  said  Calvin  to 
keep  sufficient  property  on  the  said  premises,  for  the  purposes 
in  the  condition  of  the  said  bond  contained,  for  the  space  of 
six  days  after  the  expiration  of  the  said  ten  days,  mentioned  in 
the  condition  of  the  said  bond."  A  like  statement  is  made  of 
the  second   agreement  for  the  extension  of  time;  and  then 
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breaches  are  assigned.    To  this  declaration  the  defendant  filed 
a  special  demurrer. 

I  am  fully  satisfied,  both  from  principle  and  precedent,  that 
the  plaintiff  has  misconceived  his  action  and  mistaken  his 
remedy.    XTpon  the  bond  and  for  the  penalty,  the  action  can 
not  be  maintained.    After  the  original  agreement,  which  was  by 
deed,  a  subsequent  agreement  by  parol  was  made  by  the  parties; 
I  say,  by  parol,  as  in  the  classification  of  contracts,  an  agree- 
ment in  writing,  not  under  seal,  is  deuominated  a  parol  con- 
tract.    The  second  agreement  did  not  change  and  abandon  the 
terms  of  the  first.    With  one  exception,  that  of  time,  they  re- 
mained the  same.    Yet  a  new  agreement  was  actually  made;  and 
the  effect  was,  according  to  Evans  v.  Thompson,  5  East,  119,  and 
Creig  ▼.  Iblbol,  2  Bam.  &  Cress.  1 79,  virtually  to  incorporate  in  it, 
by  reference,  all  the  stipulations  between  the  parties  contained 
in  the  condition  of  the  bond,  as  if  they  had  been  formerly  set 
forth  and  repeated.  But  this  indorsement  being  by  parol  and  not 
under  seal,  can  not,  according  to  the  latter  case,  stand  or  oper- 
ate as  a  defeasance  to  the  bond,  nor  be  substituted  in  lieu  of  the 
original  condition.    Hence  the  plaintiff  can  not  have  a  remedy 
upon  the  bond,  but  must  resort  to  an  action  founded  upon  the 
new  or  subsequent  agreement.     The  case  of  Broumr.  Ooodman, 
3  T.  K.  592,  was  an  action  of  debt  on  a  common  arbitration 
bond,  in 'which  the  time  was  limited  for  making  the  award. 
The  declaration  stated  that  the  time  was  afterwards,  by  the  con- 
sent of  both  parties,  enlarged;  and  then  assigned  a  breach. 
The  court  on  demurrer  said  the  question  was  not  then  to  be  dis- 
cussed whether  the  party  had  not  some  remedy;  but  held  that 
it  was  not  on  the  bond.    In  Creig  v.  Ihlbot,  above  mentioned, 
debt  was  brought  on  a  bond  conditioned  for  the  performance  of 
an  award.     The  declaration,  after  setting  out  the  condition, 
stated  that  before  the  time  expired,  the  parties  to  the  bond 
agreed  by  deed  to  give  the  arbitrators  further  time  for  making 
the  award;  and  that  an  award  was  made  within  the  extended 
time;  and  alleged  non-performance.    Upon  demurrer,  the  court 
held  that  the  legal  effect  of  the  second  deed  was  to  continue  the 
bond  in  force,  subject  to  a  defeasance  for  the  performance  of 
an  award  within  the  extended  time,  and  consequently  that  the 
action  Was  maintainable.     They  recognized  the  correctness  of 
Brown  v.   Ooodman,  which  had  been  cited;  but  said:  "This 
case  is  distinguishable  from  Broum  v.  Ooodman,  because  there 
the  submission  was  by  deed,  and  it  did  not  appear  that  the  con- 
sent to  enlarge  the  term  was  by  deed;  and  if  not,  it  would  con- 
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tinue  the  effect  of  the  preceding  deed,  and  consequently  would 
not  suffice  to  give  a  remedy  upon  the  bond,  although  it  mi^t 
leave  the  party  a  remedy  for  the  breach  of  the  parol  contract.'* 
In  Freeman  v.  Adams,  9  Johns.  115,  the  agreement  for  the  en- 
largement of  the  time  for  making  the  award,  indorsed  on  the 
arbitration  bond,  was  under  the  hands  and  Reals  of  both  par- 
ties; but  the  supreme  court  of  New  York  decided  that  an  action 
would  not  lie  on  the  bond.  In  Langworlhy  v.  Smilh,  2  Wend. 
587,  there  was  a  demurrer  to  certain  counts  of  the  declaration 
in  an  action  of  coyenant,  founded  on  a  contract  under  seal,  in 
which  the  plaintiff  coTenanted  to  do  certain  work  by  a  fixed 
time,  and  the  defendant  to  pay;  and  an  enlargement  of  time  by 
consent  for  the  completion  of  the  work  was  averred.  The 
court  held  that  a  parol  enlargement  of  the  time  was  good;  bat 
that  the  plaintiff  had  thereby  lost  his  remedy  upon  the  cove- 
nant itself,  and  must  seek  it  upon  the  agreement  enlarging  the 
time  of  performance. 

In  the  books  referred  to  by  the  plaintiff's  counsel,  I  do  not 
find  any  doctrine  inconsistent  with  the  conclusion  flowing  from 
the  cases  just  cited.  In  Fleming  v.  Ombert,  8  Johns.  528,  and 
Keating  v.  Price,  I  Johns.  Gas.  22  [1  Am.  Dec.  92],  the  former 
of  which  was  on  a  bond,  the  latter  on  an  agreement  in  vrriting^ 
to  do  certain  acts  by  a  fixed  time,  the  question  arose  on  the  de- 
fense set  up  by  the  defendant,  of  enlargement  of  the  time  by 
oral  agreement;  which  the  court  held  might  legally  be  done, 
and  the  defendant  be  thereby  saved  from  a  strict  performance 
and  from  an  action  on  the  original  instrument.  In  Thresh  v. 
Rake,  1  Esp.  58,  which  was  an  action  on  the  case,  both  the 
original  and  subsequent  agreements  were  of  the  same  grade, 
though  the  one  was  in  writing,  and  the  other  oral.  It  may  be 
remarked  that  this  decision  was  at  nisi  prius;  and  the  position, 
which  is,  however,  unimportant  in  our  present  pursuit,  would 
be  very  difficult  to  maintain,  though  said  to  have  been  ruled  by 
Lord  Eenyon,  that  "  on  a  declaration  on  the  original  contract, 
performance  in  the  enlarged  time  is  good  evidence  and  vrill 
support  the  declaration."  In  Ovff  v.  Petm,  1  Mau.  &  Sel.  51, 
the  original  agreement  was  in  writing  by  a  letter  accepting  cer- 
tain proposals,  and  there  was  a  subsequent  oral  agreement, 
which  was  also  set  forth  in  the  declaration.  The  question  was 
whether  the  former  could  be  varied  by  the  latter  agreement, 
which  the  court  held  might  in  that  instance  be  done  without  the 
violation  of  any  rule  of  evidence:  I^ompsouY,  KeHcham,  8  Johns. 
149  [5  Am.  Dec.  832],  sho^s  that  a  subsequent  oral  agreement 
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may  extend  the  time  of  the  perfonnance  of  a  written  oontract: 
Van  Bagen  ▼.  Van  Bensselaer,  18  Johns.  420,  althoagh  not  un- 
der like  circumstances,  rests  upon  the  same  general  principle, 
and  proTee  nothing  more,  so  far  as  respects  the  subject  now  un- 
der examination.  In  Crigan  v.  Nicholson ^  1  Hen.  &  M.  429,  it 
was  held  that  a  court  of  equity,  at  the  instance  of  one  of  the 
parties,  may  set  aside  a  oontract  under  seal  as  having  been  va- 
oated  and  abandoned,  the  other  party,  at  whose  request  and  for 
whoee  benefit  it  was  made,  having  for  years  neglected  to  carry 
it  into  effect,  and  shown  by  various  acts,  that  he  deemed  it  no 
longer  in  force. 

We  are  not  in  this  place  called  to  defend  the  policy  of  the 
rule  which  stops  a  plaintiff,  who,  though  he  may  show  a  just 
and  rightful  daim,  has  misconceived  his  action  and  mistaken 
hia  remedy,  and  compels  him  to  institute  a  new  suit.  If  we 
were,  I  believe  the  wisdom  of  the  common  law,  in  this  particu- 
lar, might  be  veiy  satisfactorily  and  successfully  maintained. 

The  other  justices  concurred. 

Let  there  be  judgment  for  the  defendant. 


Bbuen  v.  Ogden. 

{0  Haurbd,  870.] 

Goods  Taxbt  or  BxaoiTTioN  asm  Biplbviabli,  whore  the  taking  by  the 
offioor  WM  wrongfoL 

Rin.xviK  LiBB  nr  all  Cams  whibs  Trispass  can  bi  MADiTAnrxD  for 
taking  and  carrying  away  gooda. 

Ax  OmcEB  WHO,  HAvnro  an  EzicimoN  against  one  person,  eeiaee  the 
goods  of  another,  is  liable,  in  trespaaa,  to  the  latter;  the  goods  may  also 
be  reoovezod  by  replevin. 

CusTQDT  OF  Law.— Goods  wrongfully  taken  by  an  offioer,  as  where  the  goods 
of  A.  are  seiied  under  a  writ  against  &,  are  not  in  onstody  of  the  law. 

JuxoracnoN  or  Stats  Coustb.— An  action  may  be  maintained  in  a  atate 
oonrt  against  an  officer  of  the  United  States  for  a  wrongful  seisore  of 
property,  even  though  he  made  each  seisore  nnder  prooeas  of  a  court  of 
the  United  StateOp  and  upon  a  judgment  in  favor  of  the  United  States 
where  such  property  is  not  detained  under  any  law  of  the  United  Stateo. 

RoLSvnr  to  recover  a  ship  of  the  plaintiff,  Matthias  Brixen, 
seized  and  taken  by  the  defendant.  The  opinion  states  the 
case.  The  plaintiff  demurred  to  the  defendant's  plea,  and  issue 
was  joined. 

Wood,  for  the  plaintiff,  in  support  of  the  demurrer,  cited 
Fangbum  v.  Pairidge,  7  Johns.  140  [5  Am.  Deo.  260];  Bev. 

Am.  nna  Vol.  ZX-*^ 
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Laws,  212;  Thompson  t.  Button,  14  Id.  84;  Slocum  v.  Mayberry^ 
a  Wheat.  1;  1  Tucker's  Bl.  Com.  182. 

Wall,  for  the  defendant,  cited  Gilb.  on  Beplev.  40, 138;  jETor- 
ns  V.  Dennie,  6  Pick.  48;  S.  C,  8  Pet.  292. 

By  Court,  Ewxno,  C.  J.  This  action  is  replevin.  The  decla- 
ration charges  that  the  defendant,  on  the  first  day  of  May,  1829, 
in  the  township  pt  Perth  Amboy,  in  the  county  of  Middlesex, 
in  a  certain  close  there,  took  the  goods  and  chattels,  to  wit,  the 
ship  called  The  Maria,  of  him  the  plaintiff,  and  unjustly  de- 
tained the  same  until  replevied.  The  defendant  avows  the  tak- 
ing, and  justifies  it  because,  at  and  before  the  time,  he  was  the 
marshal  of  the  United  States  for  the  district  of  New  Jersey; 
that  a  writ  of  fieri  facicLS  from  the  district  court  of  the  south- 
em  district  of  New  York,  upon  a  judgment  in  a  plea  of  debt, 
recovered  in  that  court  by  the  United  States  against  John 
Bloodgood,  Herman  Bruen,  and  George  W.  Bruen,  was  placed 
in  his  hands  by  the  attorney  of  the  United  States  for  the  3aid 
southern  district  of  New  York;  that  the  goods  and  chattela 
mentioned  in  the  declaration  were  by  the  said  attorney  shown 
to  him  as  the  property  of  the  said  George  W.  Bruen,  on  which 
he  was  accordingly  directed  to  levy  by  virtue  of  the  said  execu- 
tion; and  on  which  he  did  levy  as  the  property  of  the  said 
George  W.  Bruen;  and  seized  and  took  the  same  as  such 
marshal,  under  and  by  virtue  of  the  said  execution;  and  that, 
at  the  commencement  of  this  suit,  the  said  goods  and  chattela 
were  in  his  possession  as  such  marshal  by  virtue  of  the  said 
execution  and  levy.  To  this  avowxy,  the  plaintiff  has  filed  a 
demurrer. 

The  first  question  presented  for  consideration  by  these  plead- 
ings is,  whether  goods  taken  in  execution  are  repleviable;  for 
if  this  question,  in  its  broad  and  general  terms,  is  answered  in 
the  negative,  the  case  requires  no  farther  research.  By  virtue 
of  an  execution,  the  vessel  mentioned  in  the  declaration  was 
seized  and  taken  by  the  defendant,  and  was  in  his  possession  at 
the  commencement  of  the  suii  The  truth  of  this  allegation  of 
the  avowry  is  admitted  by  the  demurrer. 

The  use  of  the  writ  of  replevin  and  the  relief  afforded  by  it, 
are  not  limited  to  the  taking  of  goods  and  chattels  by  way  of 
distress.  Where  goods  or  chattels  are  unlawfully  taken,  where 
they  are  so  taken  as  to  entitle  the  owner  or  possessor  to  an  action 
of  trespass,  an  action  of  replevin  may  be  maintained.  Such  is  the 
doctnue  of  the  common  law,  and  it  has  been  in  no  wise  abridged 
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or  altered  by  our  statute,  the  first  section  of  which  authorises 
the  writ,  *'if  the  goods  and  chattels  of  any  person  be  taken 
and  wrongfully  detained:"  Bev.  Laws,  212.    The  common  law 
doctrine  is  to  be  learned  from  the  voice  of  authority  rather  than 
from  any  course  of  reasoning.    The  subject  has  been  several 
Umes  examined  by  the  supreme  court  of  New  York.    Their  re- 
searches have  been  so  full  and  extensive,  and  the  deductions 
from  them  so  sound  and  satisfactory,  that  I  shall  for  the  present 
occasion  simply  refer  to  some  of  them,  without  a  formal  refer- 
ence to  the  English  cases  and  books,  which  will  be  there  found 
faithfully  stated  and  correctly  reviewed.    In  Pangbwm  v.  Pal- 
ridge^  7  Johns.  140  [5  Am.  Dec.  250],  the  court  held  that  replevin 
will  lie  for  any  unlawful  taking  of  a  chattel,  that  possession  by 
the  plaintiff,  and  an  actual,  wrongful  taking  by  the  defendant, 
are  the  only  points  requisite  to  support  the  action.    The  opinion 
of  the  court  on  a  motion  for  a  new  trial  was  delivered  by  Justice 
Van  Ness.    On  the  trial  he  had  ruled  that  replevin  would  lie 
only  in  case  of  an  imlawful  distress.     He  admitted  that  he  had 
mistaken  the  law.    He  said:  *'  The  old  authorities  are  that  re- 
l)levin  lies  for  goods  taken  tortiously  or  by  a  trespasser,  and 
that  the  party  injured  may  have  replevin  or  trespass  at  his  elec- 
tion.''   He  cited  a  train  of  reports  and  abridgmexvts  from  the 
year  books  of  the  4  and  7  Henrys  to  Schoales  and  Lefroy.    In 
ThomjMm  v.  BuUan,  14  Johns.  84,  it  was  held  that  replevin 
might  be  brought  on  the  unlawful  taking  of  chattels.    In  Clark 
V.  Skinner,  20  Johns.  465,  Piatt,  J.,  in  delivering  the  opinion  of 
the  court,  says:  "  The  rule,  I  believe,  is  without  exception,  that 
wherever  trespass   will  lie,  the  injured  party  may  maintain 
replevin.''    He  enters  into  an  examination  of  the  cases,  and 
states  his  conclusion  that  not  only  the  actual,  but  the  construct- 
ive possession  of  the  owner,  by  which  he  explains  himself  to 
mean,  a  right  to  reduce  the  chattel  to  immediate  possession,  is 
sufficient.    On  this  latter  point,  the  other  judges,  thinking  the 
case  did  not  require  it,  expressed  no  opinion.    In  Marshal  v. 
Davis,  1  Wend.  109,  where  the  subject  again  came  before  the 
court,  th^  held  the  correct  rule  to  be,  "  that  replevin  will  lie 
in  all  cases  where  trespass  de  bonis  asportatis  can  be  main- 
tained;" and  that  "  the  decisions  in  that  court  place  replevin 
on  the  same  ground  as  trespass."    And  the  whole  court  now 
agreed  that  the  plaintiff,  as  in  trespass,  must  have  either  actual 
possession,  or  property  and  constructive  possession,  that  is  to 
say,  a  right  to  reduce  the  article  to  his  possession  at  pleasure. 
In  Meany.  v.  Head,  1  Mas.  822,  the  general  doctrine  I  have 
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stated  was  recognised  by  Justice  Story  in  the  circuit  court  of  the 
United  States.  He  said:  <'  At  common  law  a  writ  of  repleyin 
never  lies  unless  there  has  been  a  tortious  taking,  either  origin- 
ally,  or  by  construction  of  law  by  some  act  which  makes  the 
party  a  trespasser  ab  initio, "  The  action  of  replevin  at  the  out- 
set restores  the  possession  of  the  property,  and  in  conclusion 
affords  a  recompense  in  damages  for  the  wrongful  deprivation. 
While,  on  the  other  hand,  if  he  who  has  taken  the  goods,  claims 
property  in  them,  they  are  not  restored,  nor  the  writ  of  repleviif 
esecuted,  imtil  this  claim  of  property  is  first  tried  and  deter- 
mined. The  action  of  trespass  gives  redress  by  damages,  but 
does  not  restore  the  property  itself,  oftentimes  much  more  esti* 
mable  than  any  amount  of  damages,  and  which  no  pecuniary 
remuneration  can  adequately  supply.  The  remedy  by  replevin 
is  therefore  prompt,  efficacious,  and  beneficial,  and  the  nse  of 
it  on  proper  occasions  should  be  rather  fostered  than  repieesed. 

Another  rule  of  the  common  law  is  well  setUed;  that  in  aU 
cases  the  sheriff  or  officer  must,  at  his  peril,  execute  the  writ  of 
fieri  facia8f  only  on  the  goods  of  the  party  therein  mentioned; 
and  if  he  seize  the  goods  of  a  stranger  he  will  be  liable  to  an 
action  of  trespass:  Soumdenon  v.  Baker ^  2  W.  B1.832;  8  Wils. 
809;  Jcbwovth  v.  Kempe^  1  Doug.  40;  Daweon  v.  Wood,  8  Taunt. 
256.  Bacon  says  the  absolute  property  of  the  goods  must  be 
in  the  debtor,  and  therefore,  if  the  sheriff  take  the  goods  of  a 
stranger,  though  the  plaintiff  assures  him  they  are  the  defend* 
ant's,  he  is  a  trespasser,  for  he  is  obliged  at  his  peril  to  take 
notice  whose  the  goods  are:  Bao.  Abr.,  tit.  Execution,  C,  4. 

From  these  rules,  first,  that  an  action  of  trespass  will  lie 
where  the  goods  of  a  person,  actuaUy  or  constructively  in  his 
possession,  are  unlawfully  taken;  secondly,  that  the  same  action 
will  lie  against  an  officer  who  takes  the  goods  of  one  by  virtue 
of  an  execution  against  another;  and  thirdlty*  ^^^  ^®  action 
of  replevin  will  lie  where  trespass  may  be  maintained,  a  ooncln* 
sion  seems  irresistibly  to  follow,  that,  under  certain  dream- 
stances,  goods  taken  in  execution  are  repleviaUe;  and  we  also 
leam  what  those  circumstances  are.  The  reason  given  for  the 
exclusion  of  this  remedy  in  certain  cases,  is  that  goods  in  exe- 
cution are  in  the  custody  of  the  law;  and  when  they  are  so,  it 
is  true,  resort  can  not  be  had  to  this  action;  but  when  the  goods 
are  thus  wrongfuUy  taken  by  the  officer,  the  reason  fiuls.  "When 
the  goods  are  taken  by  an  abuse  of  authority,  they  are  not  in 
the  custody  of  the  law.  In  Thomjmcm  v.  Button^  in  replevin^ 
the  supreme  court  of  New  York  held  that  as  a  general  principle^ 
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goods  taken  in  execution  are  in  the  cnstody  of  the  law.  and  it 
would  be  repugnant  to  sound  prineiples  to  permit  them  to  be 
taken  out  of  such  custody,  when  the  officer  has  found  them  in 
and  taken  them  out  of  the  possession  of  the  defendant  in  exe- 
cution.     But  if  an  officer  having  an  execution  against  A.  under- 
takes to  execute  it  upon  goods  in  the  possession  of  B.,  he  as- 
sumes upon  himself  the  responsibility  of  showing  that  such  goods 
were  the  property  of  A.    And  if  he  fails  so  to  do,  he  is  a  tres- 
passer by  taking  them.    In  Clark  v.  Skinner^  in  replevin,  Piatt, 
J.,  for  the  court,  said:  ''By  goods  taken  in  execution,  I  under- 
stand, goods  rightfully  taken  in  obedience  to  the  writ,  but  if, 
through  design  or  mistake,  the  officer  takes  goods  which  are 
not  the  prepay  of  the  defendant  in  execution,  he  is  a  tres- 
passer, and  such  goods  never  were  taken  in  execution  in  the 
true  sense  of  the  rule.    If  goods  be  taken  on  a  fi.  fa.  as  the 
property  of  the  defendant  named  in  the  execution,  and  the  writ 
is  from  a  court  of  competent  jurisdiction,  and  not  void  for  any 
defects  on  its  face,  the  officer  as  against  such  defendant  is  never 
a  trespasser  nor  a  wrong-doer.   As  to  such  defendant,  the  prop- 
erty is  in  the  cnstody  of  the  law,  and  he  is  concluded  by  the  judg- 
ment against  him.    But  such  reasoning  has  no  application  to 
the  rights  of  a  stranger  whose  property  has  been  wrongfully 
taken  on  an  execution  against  a  third  person."    In  Slocum  v. 
Miayberry,  2  Wheat.  1,  the  revenue  officer  had  seized  and  de- 
tained both  vessel  and  cargo  under  the  embargo  act.    The  su- 
preme court  of  the  United  States  held  that  the  officer  had  power 
to  seize  and  detain  the  vessel  only,  and  not  the  cargo;  and 
maintained  an  action  of  replevin  brought  for  the  latter  by  the 
owner.    In  HarHn  v.  MoU,  12  Wheat.  19,  in  replevin  where  the 
defendant,  being  a  deputy  marshal  of  the  United  States,  avowed 
and  justified  the  taking  of  the  goods  by  virtue  of  a  certificate 
issued  to  the  marshal,  to  collect  a  fine  imposed  on  the  plaintifl 
by  the  judgment  of  a  court  martial,  the  court  enter  into  an 
elaborate  argument  to  prove  that  the  matter  set  forth  in  the 
avowry  was  sufficient  authority  to  the  officer  to  take  the  goods, 
and  do  not  summarily  dispose  of  the  controversy  by  saying  that 
the  goods  were  taken  in  execution,  and  therefore  were  not  re- 
pleviable,  as  we  can  not  hesitate  to  believe  what  they  would 
have  done,  had  such,  in  their  opinion,  been  the  rule  of  law. 

From  this  view  of  the  subject,  we  learn  what  circumstances 
will  protect  an  officer  taking  goods  under  color  of  an  execution 
from  an  action  of  replevin;  what  facts  will  furnish  him  a  de- 
fense against  the  action;  and,  consequently,  what  matters  he 
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should  set  out  in  the  answer  he  files  to  the  declaration  of  the 
plaintiff.  If  the  action  of  repleTin  is  brought  by  the  defendant 
in  the  execution,  it  is  sufficient  to  show  the  judgment  and  exe- 
cution against  him;  it  need  not  be  stated  that  the  goods  be- 
longed to  him,  or  at  the  taking  were  in  his  possession;  for  as  to 
him  these  points  are  unimportant  and  incontrovertible.  He 
has  no  ground  of  complaint,  though  the  goods  really  belonged 
to,  and  are  taken  from  the  possession  of,  another  person.  If  the 
plaintiff  in  replevin  is  not  the  defendant  in  execution,  besidee 
showing  the  judgment  and  execution,  the  officer  should  aver 
that  the  goods  were  the  property  of  the  defendant  in  execation; 
or  at  least  that  they  were  taken  in  and  from  his  possession. 
The  precedents  of  justificatory  pleas  by  officers  will  be  found 
to  conform  to  these  principles:  2  Ohit.  586,  587;  Lilly's  Sntr. 
442;  9  Went.  22,  87, 120. 

Having  ascertained  these  principles,  we  are  enabled  to  apply 
the  test  to  the  defendant's  avowry.  He  has  thereby  acknowl- 
edged the  taking  of  the  vessel  as  charged  in  the  declaration, 
and  the  trespass  stands  confessed,  unless  the  matters  alleged 
are  a  legal  justification  of  the  act,  and  therefore  remove  the 
imputation  of  trespass.  A  judgment  and  execution  in  debt 
against  George  W.  Bruen,  a  third  person,  not  the  plaintiff  in 
replevin,  are  set  out.  The  marshal  avers  the  goods  were  shown 
to  him  as  the  property  of  George  W.  Bruen;  and  that  as  such 
he  seized,  took,  and  detained  them.  No  issue  could  usefully  be 
taken  on  these  averments.  He  does  not  assert  that  the  goods 
were  the  property  of  Geoige  W.  Bruen.  He  does  not  assert 
that  the  vessel  at  the  seizure  was  in  the  possession  of  Gteorge 
W.  Bruen.  No  intendment  or  inference  or  presumption  can 
supply  the  want  of  direct  averments.  The  plea  is  to  be  under* 
stood  only  as  plainly  spoken.  The  law,  wisely  framing  its  rules 
upon  experience  and  a  knowledge  of  human  action,  supposes 
that  eveiy  man  says  whatever  he  can  in  his  own  fitvor,  that  he 
makes  the  most  and  best  of  his  own  case.  His  plea  is,  there* 
fore,  construed  most  strongly  against  him.  Ambiguum  placUum 
irderpretari  d^bet  contra  prqfereniem.  According  to  these  prin* 
ciples,  the  matters  contained  in  the  avowiy  are  not  a  legal  de* 
fense  against  the  action. 

Another  question,  of  a  more  interesting  character,  is  fairly 
raised  upon  these  pleadings,  and  has  been  discussed  at  the  bar. 
The  vessel  was  seized  by  an  officer  of  the  United  States,  under 
process  from  a  court  of  the  United  States,  and  upon  a  judgment 
in  favor  of  the  United  States.     Hence  it  is  insisted,  by  the 


May,  1830.1  Bbuen  v.  OaDEN.  699 

coonsel  of  tbe  defendant,  that  bow  just  soever  may  be  tbe  com- 
plaint of  tbe  plaintiff,  and  how  well  soever  he  may  be  en- 
titled to  restoration  of  the  property,  and  to  pecuniary  recomr 
pense,  this  court,  a  state  court,  has  no  jurisdiction.  All 
questions  of  jurisdiction  are  of  deep  and  vital  importance,  and 
especially  such  as  concern  tbe  courts  of  tbe  Union.  So  essen- 
tial are  those  courts  to  the  welfare  of  this  nation;  so  necessary 
is  the  free  and  unembarrassed  exercise  of  their  powers  to  tbe 
healthful  vigor  of  tbe  constitution;  so  thoroughly  entwined 
around  them  are  tbe  rights  of  the  people  and  the  states;  so  dis- 
tinguished for  purity,  integrity,  impartiality,  and  learning  has 
been  their  administration  of  law  and  justice;  so  eminently  and 
justly  have  they  won  the  respect  and  affection  of  every  friend 
of  his  country,  that  their  jurisdiction  is  not  to  be  approached 
without  a  feeling  nearly  allied  to  reverence.  Holding  and 
cherishing  such  sentiments  to  their  utmost  justifiable  extent, 
we  are  not  to  overlook  the  correlative  duty  to  our  own  laws  and 
to  ourselves.  Our  own  jurisdiction  must,  at  all  times,  be  re- 
spectfully vindicated,  unequivocally  asserted,  and  firmly  main- 
tained. 

At  the  outset  of  tbe  investigation  which  is  to  be  made,  we 
should  observe,  and  throughout  bear  in  mind,  that  tbe  process 
shown  by  the  defendant  for  his  protection,  is  a  common  law 
writ;  tbe  judgment,  so  far  as  appears,  is  in  an  ordinary  matter 
of  debt,  without  any  peculiar  or  extraordinary  lien,  authority, 
or  operation;  certainly  so,  as  respects  the  plaintiff  in  this  action, 
who  is  neither  party  nor  privy  to  that  judgment.  The  ques- 
tions involved  in  this  cause,  so  far  as  they  are  developed  by  tbe 
pleadings  now  before  us,  are,  as  no  one  will  dispute,  within  the 
jurisdiction  of  this  court,  unless  excluded  by  the  constitution 
of  tbe  United  States,  or  by  some  law  founded  upon  and  carry- 
ing out  the  provisions  of  that  instrument.  The  main  question 
seems  to  be,  whether  the  vessel  is  the  property  of  the  plaintiff; 
or  was  taken  from  his  possession.  If  neither,  he  has  no  cause 
of  complaint.  If  be  bus,  it  remains  to  ascertain  what  amount  of 
damages  vrill  redress  bis  injury. 

The  authors  of  the  Federalist,  whose  writings,  without  other 
claims  on  the  gratitude  of  their  country,  would  have  secured 
to  them  an  imperishable  name,  and  which  are  now  resorted  to 
with  almost  the  veneration  of  judicial  authority,  say  that  the 
state  courts  under  the  constitution  retain  tbe  jurisdiction  they 
previously  bad,  unless  where  an  exclusive  authority  is  in  express 
terms  granted  to  the  Union,  or  where  a  particular  authority  is 
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granted  to  the  Union  and  the  ezerdse  of  a  like  authozify  la 
prohibited  to  the  states^  or  where  an  aaihorily  ia  granted  to 
the  Union  with  which  a  similar  authority  in  the  states  would 
be  utterly  incompatible;  that  the  state  courts  have  conouzzent 
jurisdiction  in  those  descriptions  of  causes  of  which  they  had 
previous  cognizance;  that  in  cases  which  may  grow  out  of  and 
be  peculiar  to  the  constitution^  the  United  States,  in  the  course 
of  legislation  upon  tbe  objects  intrusted  to  their  discretion,  may 
commit  the  decision  of  causes  arising  upon  a  particular  regula- 
tion to  the  federal  courts  solely,  if  such  a  measure  should  be 
deemed  expedient,  but  that  the  state  courts  will  be  diveeted  of 
no  part  of  their  primitive  jurisdiction  further  than  may  relate 
to  an  appeal;  and  that  in  evexy  case  in  which  they  were  not 
expressly  excluded  by  the  future  acts  of  the  national  legisla- 
ture, they  veill  of  course  take  cognizance  of  the  causes  to  which 
those  acts  may  give  birth.  The  judiciary  power  of  evexy  govern- 
ment, say  they,  looks  beyond  its  own  local  or  municipal  laws, 
and  in  civil  cases  lays  hold  of  all  subjects  of  litigation  between 
parties  within  its  jurisdiction;  though  the  causes  of  dispute  are 
relative  to  the  laws  of  the  most  distant  part  of  the  globe. 
When,  in  addition  to  this,  we  consider  the  state  govemmenta 
and  the  national  government  as  they  truly  are,  in  the  light  of 
kindred  systems,  axid  as  parts  of  one  whole,  the  inference  seems 
to  be  conclusive  that  the  state  courts  would  have  a  concurrent 
jurisdiction  in  all  cases  arising  under  the  laws  of  the  Union, 
where  it  was  not  expressly  prohibited:  Fed.  No.  82.  This 
doctrine  is  substantially  sanctioned  by  Justice  Washington, 
speaking  for  the  supreme  court  of  the  United  States,  in  Amslcm 
V.  Moore ^  5  Wheat.  1;  and  he  says,  ''the  state  courts  may  ex- 
ercise jurisdiction  on  cases  authorized  by  the  laws  of  the  state, 
and  not  prohibited  by  the  exclusive  jurisdiction  of  the  federd 
courts." 

I  ask,  then,  is  the  jurisdiction  of  this  court  over  tbe  present 
case  anywhere  prohibited?  Is  there  an  exclusive  jurisdiction 
anywhere  given  to^  the  federal  courts?  We  are  refened  to  the 
second  section  of  the  third  article  of  the  constitution,  which 
declares  that  the  judicial  power  shall  extend  to  all  cases  in  law 
and  equity  arising  under  this  constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority.  But  these  words,  ''shall  extend  to," 
are  neither  exclusive  nor  prohibitoiy.  The  clause  contains  a 
delegation  of  authority  to  the  courts  of  the  Union.  But  a  del- 
egation of  authority  is  not  of  itself  exclusive  or  prohilntoiy  in 
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•cases  where  authority  was  pieriously  exercised  by  the  courts  of 
ihe  states.  The  words  are  satisfied  by  a  conourreut  authority, 
and  the  jurisdiction  of  the  state  courts  in  cases  where  it  preTi* 
ously  existed  yet  remains.  The  legislation  of  the  United  States, 
under  this  article  of  the  constitution,  has  given  to  it  a  practical 
exposition  of  high  authority.  Section  25  of  the  act  of  1789, 
^'  to  establish  the  judicial  courts  of  the  United  States/'  declares 
that  a  final  judgment  or  decree  in  any  suit  in  the  highest  court 
of  law  or  equity  of  a  state  where  is  drawn  in  question  the 
'Validity  of  a  treaty,  or  a  statute  of,  or  an  authority  exercised 
"Buder,  the  United  States,  and  the  decision  is  against  their 
Talidity;  or  where  is  drawn  in  question  the  construction  of  any 
clause  of  the  constitution,  or  of  a  treaty,  or  statute  of,  or  com* 
mission  held  under,  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  exemption  specially  set  up 
or  claimed  by  either  party  under  such  clause,  treaty,  statute,  or 
commission,  may  be  re-examined  and  reversed  or  a£Simed  in  the 
supreme  court  of  the  United  States  upon  a  writ  of  error. 

Now,  it  is  manifest  that  if  the  clause  of  the  constitution  above 
referred  to,  is  exclusive  or  prohibitory,  this  enactment  of  con- 
gress is  a  dead  letter  and  worse  than  useless;  for  many  of  the  cases 
here  declared  to  be  re-examinable  upon  writ  of  error,  could  never 
occur  in  the  state  courts  by  reason  of  the  constitutional  prohibition 
and  exclusion.  The  true  and  sound  constitutional  doctrine  is 
stated  by  chancellor  Kent,  in  his  commentaries:  "  State  courts 
may,  in  theexercise  of  their  ordinary,  original,  and  rightful  juris- 
diction, incidentally  tske  cognizance  of  cases  arising  under  the 
constitntion,  the  laws  and  treaties  of  the  United  States,  yet  to 
all  these  cases  the  judicial  power  of  the  United  States  extends, 
l^  means  of  its  appellate  jurisdiction:''  1  Kent  Com.  872. 
If,  then,  in  the  exercise  of  the  ordinary,  original,  and  rightful 
jurisdiction  of  this  court  to  redress  by  action  of  replevin  the 
wrongful  invasion  of  the  property  of  one  ci'  izen  by  another,  a 
question  does  incidentally  arise  under  a  law  of  the  United 
States,  or  in  respect  to  an  authority  exercised  under  the  United 
States,  it  by  no  means  follows  that  the  case  is  out  of  our  juris- 
diction. Nor  can  either  laudable  caution,  or  lynx-eyed  jealousy, 
or  trembling  fear,  discern  any  danger  to  the  Union,  or  its  offi- 
cers or  authority,  by  the  exercise  of  such  jurisdiction  in  the 
state  courts;  since  the  appeal  given  to  the  courts  of  the  union 
will  always,  and  I  rejoice  that  it  is  so,  secure  and  protect  against 
state  errors,  waywardness,  or  abuse  of  power.  But  the  truth 
is,  that  so  far  as  the  grounds  of  controversy  are  learned  from 
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the  pleadings  before  us,  the  Teasel  was  not  seized  for  the  pur- 
pose of  being  proceeded  against  under  any  law  of  the  XTnited 
States,  nor  will  any  question  under  any  law  of  the  United 
States  arise,  nor  tiie  authority  of  any  officer  of  the  United 
States,  as  such,  be  brought  into  debate.  The  real  questions,  so 
far  as  we  can  yet  discover  them,  are  to  depend  on  the  laws  of 
New  Jersey,  and  the  principles  of  the  common  law. 

Another  persuasiTe  argument  in  support  of  the  jurisdiction  of 
the  state  courts  in  cases  like  the  present,  is,  that  without  it,  the 
injury  of  which  the  plaintiff  complains  would  be  remediless.  It 
would  be  a  proceeding,  perhaps  unprecedented,  to  ask  from  the 
court  out  of  which  the  execution  issued,  an  order  upon  the 
marshal  to  restore  the  property,  even  if  shown  to  have  been 
wrongfully  taken.  But  if  such  order  could  be  made,  it  would 
extend  only  to  a  return  of  the  property.  Satisfaction  for  un- 
lawful caption  or  detention  could  not  be  had  in  a  summaiy  way, 
nor  otherwise  than  by  suit.  A  suit  between  these  parties,  and 
for  the  redress  of  such  an  injury,  could  not  be  sustained  in  the 
courts  of  the  United  States.  The  suit  is  of  a  civil  nature  at  law, 
and  the  parties  are  citizens  of  the  same  state.  If  the  present 
action  of  replevin,  or  an  action  of  trespass  for  the  alleged  in- 
jury, had  been  instituted  in  the  circuit  court  of  the  United 
States,  as  the  declaration  could  have  shown  no  case  within  the 
cognizance  of  that  court,  it  must  unavoidably  haye  been  dis- 
missed. While  the  established  reputation,  the  profound  learn- 
ing, and  consummate  prudence  of  the  federal  courts,  may 
reconcile  us  cheerfully  to  forego  a  jurisdiction  of  a  doubtful 
character,  when  full  and  ample  justice  may  be  done  there,  we 
should  long  hesitate  to  deny  the  authority  of  the  state  courts, 
where  the  constitution  and  laws  of  the  United  States  have  closed 
up  the  access  to  the  courts  of  the  Union. 

It  remains  to  be  seen  what  light  may  be  shed  on  this  inter- 
esting subject  by  some  of  the  leading  discussions  and  adjudica- 
tions in  our  judicial  tribunals.  In  the  case  of  Emarmd  Roberts^ 
a  minor,  enlisted  in  the  service  of  the  United  States,  and  brought 
by  habeas  corpus  before  the  court  of  Baltimore  county,  in  Mary- 
land, although  the  Chief  Justice,  Nicholson,  refused  in  that  par- 
ticular instance  to  interfere,  yet  he  asserted  the  jurisdiction  of 
the  court,  and  declared  he  would  have  exercised  it  in  a  case  of  a 
more  clear  and  aggravated  character.  In  the  Maiter  of  Fer^ 
guson,  9  Johns.  239,  the  allowance  of  a  habeas  carpus  in  the  case 
of  an  enlisted  soldier  was  refused  by  the  supreme  court  of  New 
York,  but  not  for  defect  of  jurisdiction,  on  which  point,  although 
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C  J.  Kent  expressed  himself  strongly  against  the  authority  of 
the  court,  and  chiefly  because  the  courts  of  the  United  States 
had  complete  and  perfect  jurisdiction,  the  other  judges  gave  no 
opinion,  but  Justice  Thompson  stated  that  a  civil  action  for 
false  imprisonment  would  in  that  case  lie  in  the  state  court,  al- 
though the  legality  of  an  enlistment  under  an  act  of  congress 
might  be  involved,  and  be  incidentally  decided.  In  a  number 
of  other  cases,  the  jurisdiction  of  the  state  courts  to  relieve  by 
habeas  corpus  against  unlawful  detention  by  officers  of  the 
United  States,  by  pretext  of  authority  of  the  United  States,  and 
under  the  color  of  acts  of  congress  by  enlistment,  or  otherwise, 
has  been  repeatedly  asserted  and  exercised.  In  New  York,  10 
John.  328;  in  Pennsylvania,  5  Hall  L.  J.  301;  in  Maryland, 
Id.  486;  and  Serg.  Con.  Law,  279,  280;  in  Virginia,  Id;  in 
South  Carolina,  5  Hall  L.  J.  497;  in  Massachusetts,  11  Mass.  68 
[6  Am.  Dec.  156];  in  New  Jersey,  2  South.  559. 

In  Slocum  v.  Mayherry,  2  Wheat.  9,  a  revenue  officer  had 
seized  and  detained  a  vessel  and  cargo  under  the  act  of  con- 
gress called  the  embargo  act.  The  owners  of  the  cargo  brought 
their  writ  of  replevin  in  the  state  court  of  Rhode  Island.  The 
officer  pleaded  to  the  jurisdiction,  and  also  in  bar,  a  seizure  and 
detention  under  the  laws  of  the  United  States.  Judgment  hav* 
ing  been  rendered  in  favor  of  the  plaintiff,  the  cause  was  re- 
moved by  writ  of  error  into  the  supreme  court  of  the  United 
States.  The  attorney-general,  on  behalf  of  the  plaintiff  in 
error,  among  other  points  insisted  that  the  case  being  brought 
under  the  cognizance  of  the  United  States,  and  within  the  juris- 
diction of  their  courts,  by  the  just  exercise  of  an  authority  by 
one  of  their  officers,  the  state  court  had  no  right  to  interfere 
and  arrest  the  seizure  by  its  process.  The  supreme  court  en- 
tered into  an  examination  of  the  act  of  congress;  and  being  of 
opinion  that  it  authorized  a  detention  of  the  vessel  only,  and 
not  of  the  cargo,  affirmed  the  judgment  of  the  state  court.  The 
chief  justice  said:  '*  This  being  an  action  which  takes  the  thing 
itself  out  of  the  possession  of  the  officer,  could  certainly  not  be 
maintained,  if  by  the  act  of  congress  it  was  seized  for  the  pur- 
pose of  being  proceeded  against  in  a  federal  court."  We  are 
to  observe  the  qualified  manner  in  which  this  rule  is  stated.  He 
does  not  assert  the  broad  position  taken  here,  that  the  action  is 
not  maintainable  because  it  takes  the  property  out  of  the  pos* 
session  of  an  officer  of  the  United  States,  professing  to  act  under 
the  authority  of  the  United  States,  but  expressly  limits  it  by 
saying,  if  it  was  seized  for  the  purpose  of  being  proceeded 
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against  in  the  fedexal  court;  that  is  to  say,  to  ascertain  wheiber 
a  forfeiture  has  been  iucurred;  a  question  which,  by  act  of  con- 
^;ress,  belongs  exclusively  to  the  federal  courts.    Now,  it  bears 
no  dispute  that  the  property  which  is  the  subject  of  the  preaent 
action,  was  not  seized  for  the  purpose  of  being  proceeded 
against  in  the  court  of  the  United  States,  but  for  the  porpoee 
of  being  sold  to  satisfy  a  debt  for  which  a  judgment  bad  been 
rendered.    The  court  further  said,  the  owner  of  the  caigo  mi^ht 
demand  it  from  the  officer  in  whose  possession  it  was,  thai  offi 
cer  having  no  legal  right  to  withhold  it  from  him;  and  if  with- 
held, he  had  a  consequent  right  to  appeal  to  the  laws  of  his 
eountiy  for  relief;  that  the  common  law  courts  of  the  United 
States  could  afford  him  no  relief,  having  no  jurisdiction  in  the 
case.     **  But  the  act  of  congress,  neither  expressly  nor  by  impli- 
cation, forbids  the  state  courts  to  take  cognizance  of  suits  insti- 
tuted for  property  in  possession  of  an  officer  of  the  United  States 
not  detained  under  some  law  of  the  United  States;  conseqaently, 
their  jurisdiction  remains.    Had  this  action  been  brought  for  the 
vessel  instead  of  the  cazgo,  the  case  would  have  been  essentially 
different.    The  detention  would  have  been  by  virtue  of  an  act  of 
congress,  and  the  jurisdiction  of  the  state  court  could  not  have 
been  sustained.    But  the  action  having  been  brought  for  the 
cargo,  to  detain  which  the  law  gave  no  authority,  it  was  triable 
in  the  state  court." 

Now,  in  the  case  before  us,  whether  the  property  belonged  to, 
or  was  in  the  actual  or  constructive  possession  of,  the  plaintiff^ 
so  as  to  sustain  replevin  or  trespass,  did  not  turn  upon  any  act 
of  the  congress  of  the  United  States;  and  the  fact  of  property 
and  possession  in  him  being  assumed,  the  cause  is  within  the 
jurisdiction  of  this  court  upon  the  principles  sanctioned  by  the 
supreme  court.  The  chattel  in  the  possession  of  the  officer  was 
not  detained  under  auy  law  of  the  United  States.  Conse- 
quently, our  jurisdiction  remains.  The  laws  of  the  United 
States  gave  no  authority  to  the  officer  to  detain  the  vessel  which 
the  plaintiff  claims;  the  action  is,  therefore^  triable  in  this  court. 
In  Martin  v.  MoU,  12  Wheat.  19,  in  replevin  brought  in  the 
supreme  court  of  New  York,  the  defendant  avowed  and  justified 
the  taking  as  a  deputy  marshal  of  the  United  States,  by  virtue 
of  a  certificate  or  warrant  directed  to  the  marshal  to  collect  a 
fine  imposed  on  the  plaintiff  as  a  delinquent  militia  man  by  a 
court  martial,  organized  and  convened  and  sitting  under  cer- 
tain acts  of  congress.  The  supreme  court  of  the  United  States 
do  not  say  the  property  was  taken  by  an  officer  of  the  United 
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States  under  process  from  a  court  of  the  United  States  and  for 
a  debt  due  to  the  United  States,  and  the  state  court  had  there- 
fore no  junsdiotioD,  but  enter  into  an  examination  of  the  au- 
thority of  the  court  martial,  the  regularity  of  their  proceedings, 
and  the  legal  sufficiency  of  the  avowry;  and  sustaining  them 
aU,  reversed  the  judgment  of  the  state  court,  not  for  want  of 
jurisdiction,  but  upon  the  merits.  The  case  of  Harris  v.  Dennie, 
decided  in  the  supreme  court  of  the  United  States  at  the  late 
January  term,  came  there  by  writ  of  error  directed  to  the  su- 
preme judicial  court  of  the  state  of  Massachusetts. 

The  original  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  for  the  taking  of  certain  cases  of 
silks  which  had  been  attached  by  the  former,  Dennie,  as  deputy 
sheriff  of  the  county  of  Suffolk,  upon  certain  writs  of  attach- 
ment from  a  state  court  in  favor  of  creditors  of  the  owners  and 
consignees  of  the  silks,  and  afterwards  attached  by  the  latter, 
HazTis,  the  marshal  of  the  district,  by  writs  in  favor  of  the 
United  States  issued  from  the  district  court  of  Massachusetts. 
The  silks  had  been  recently  imported  into  Boston,  and  were 
attached  by  Dennie  on  board  of  the  vessel,  and  prior  to  their 
entry  with  the  collector.  The  duties  being  unpaid,  the  silks 
were  not  delivered  to  the  sheriff,  but  were,  according  to  law, 
lodged  in  the  government  stores,  where  they  remained  until 
they  were  attached  by  the  marshal.  The  supreme  court  of  the 
United  States  held  that  the  United  States,  having  a  lien  on  the 
goods  for  the  payment  of  the  duties  accruing  thereon,  and 
being  entitled  to  a  virtual  custody  of  them  from  the  time  of 
their  arrival  in  port  until  the  duties  are  paid  or  secured,  any 
attachment  by  a  state  officer  was  an  interference  with  such  lien 
and  right  of  custody,  and  being  repugnant  to  the  laws  of  the 
United  States,  was  void.  And  without  doubt,  an  attachment 
at  the  suit  of  an  individual,  though  served  by  an  officer  of  the 
United  States,  would,  for  the  same  reason,  have  been  con- 
demned. 

This  case,  it  is  manifest,  assumes  for  the  courts  of  the  United 
States  no  more  extensive  or  exclusive  jurisdiction. than  the  doc- 
trine in  Slocum  v.  Mayberry;  and  rather  sustains  than  impugns 
the  jurisdiction  of  this  court  in  the  matter  now  before  us.  Some 
argument  was  used  by  the  defendant's  counsel  to  prove  that 
the  United  States  is  a  party  in  the  present  case,  and  thereby  to 
exdude  the  interference  of  a  state  court.  This  ground,  I  think, 
is  tmtenable.  The  officer  in  this  instance  can  not  be  identi- 
fied with  the  United  States.    If  he  misused  his  authority  by 
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taking  the  goods  of  a  stranger  under  the  execution,  the  legal 
responsibilitylnuat  rest  on  himsfllf  alone.  Neither  he  nor  the 
plaintiff  could  have  any  legal  claim  for  satisfaction  upon  the 
United  States;  not  even  if  the  truth  be,  as  alleged  in  the  avowry, 
that  he  was  shown  the  goods  by  the  district  attorney  and  by 
him  directed  to  seize  them. 

Upon  the  whole,  I  am  unable  to  find  in  the  constitation  or 
laws  of  the  United  States,  or  in  any  decision  of  the  supreme 
court  of  the  Union,  any  exclusion  of  the  jurisdiction  of  this 
court  in  the  matter  before  us.  I  am  therefore  of  opinion  that 
judgment  upon  the  demurrer  be  rendered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

In  Stewirt'a  New  Jersey  Digest^  the  principal  ease  is  marked  as  doubled  in 
Harwood  v.  Stfiethurstt  5  Datch.  20i»  But  a  oarefnl  study  of  the  oases  wiU 
show  that  the  case  there  doabted  by  the  conrt  was  Haythom  v.  Andrtw^  4 
Harr.  160,  and  not  the  case  of  Brtien  y.  Ogden,  The  principles  laid  down 
in  Bruen  y.  Ogden  were  adopted  and  applied  by  the  ooort  in  the  deoisifln  of 
Harwood  y.  SmethunC, 

Held  in  De  MoU  y.  Hdfferman^  18  Am.  Dec  443,  that  a  disseisee  oonld  not 
*nMnfAin  replevin  for  grain  sown  by  him  on  the  land  of  which  he  bad  been 
^\a^^^  which  had  been  cut  and  remoYed  by  the  disseisor.  In  Bromn  ▼. 
Cdldwellp  13  Id.  660,  it  was  decided  that  replevin  did  not  lie  for  slates  taken 
out  of  a  quarry  by  one  not  in  possession  of  the  real  estate,  against  one  in 
poeseesion  under  a  claim  of  right.  In  Clark  v.  Skmner,  11  Id.  902;  that  one 
whose  goods,  in  the  hands  of  his  agent,  were  seised  by  a  sheriff  onder  an 
execution  against  the  agents  might  maintain  replevin  for  them  against  snch 
sheri£  In  Oigi  v.  Cole,  10  Id.  616,  that  replevin  will  not  lie  for  goods  eeiasd 
upon  a  warrant  issued  by  an  o£Qcer  under  the  patrol  law.  In  KeUogg  ▼. 
OkureMUf  9  Id.  104»  that  replevin  can  not  be  maintained  sgalnst  a  aheriff  for 
property  taken  on  execution  from  the  possession  of  the  judgment-debtor: 
See  note  to  this  case,  101.  But  in  Boeder  v.  Phamuy^BId.  106^  it  was  held 
that  a  tortious  taking  was  not  necessary  to  maintain  replevin;  bat  that  it 
was  sufficient  if  the  property  was  unlawfully  detained:  See  note  to  this  caasb 
109.  In  Pan(^um  y.  PaiMge,  5  Id.  26Q,  it  was  held  that  replevin  lies  to 
any  tortious  or  unlawful  taking  of  goods,  and  not  in  cases  of  dislnns  only. 
Upon  the  subject  of  the  replevin  of  goods  seised  upon  ezeoutiany  see  totfasr, 
Plu^  Y.  HaarriB,  19  Am.  Deo.  166;  ManhaU  t.  DmtU.  Id.  463;  408; 
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Best  v.  Stboko. 

CBAMAormtL  nr  wbtob  Plaistitf  Suis,  Pboov  ov.— A  plaintiff  dedaring  m 
mwfliKwi  of  an  inaolrent,  for  a  debt  eziatiiig  beforo  tho  aangnment*  mut 
prove  the  oharaoter  in  which  he  saes  under  the  general  iaaae. 

MOXET    BaCKITXD    UHDXB    ▲    Ck>in!BAOT    IN    VlOLAXIOK     Of    THE    SCATDTa 

against  champerty  and  maintenanoe  can  not  be  recovered  in  an  action 
for  money  had  and  received. 

AflsuMHUTy  the  plaintiff  declaring  as  ''  assignee  of  the  estate 
and  effects  of  Heniy  Plainer,  an  insolvent  debtor/'  etc.,  for  a 
debt  alleged  to  be  owing  to  Platner  before  the  assignment,  for 
monej  had  and  received.  Plea,  the  general  issue.  At  the  trial 
at  the  drcait,  it  was  proved  on  the  part  of  the  plaintiff  that 
in  1820  Platner  filed  a  bill  in  chancery  against  certain  par* 
ties  to  set  aside  sales  made  of  certain  military  lots  on  execu- 
tions against  Platner;  that  on  January  15, 1821,  an  agreement, 
nnder  seal,  was  entered  into  by  Platner  and  his  sons-in-law. 
Maxwell  and  Kilts,  on  the  one  side,  and  the  defendant  on  the 
other,  to  the  effect  that  the  defendant  was  to  assist  Platner  and 
his  sons-in-law  in  the  suit  before  mentioned,  and  to  advance 
the  necessary  counsel  fees  and  other  expenses,  the  agreement 
reciting  the  inability  of  the  parties  of  the  first  part  to  prosecute 
said  suit  for  lack  of  funds,  etc.,  that  the  defendant  would  com- 
mence prosecutions  also  for  other  lands  claimed  by  said  parties, 
and  that  he  should  pay  one  fourth  of  the  costs^  counsel  fees, 
and  other  expenses  of  all  suits  brought,  and  to  be  brought,  and 
should  receive  as  compensation  twenty-five  per  cent  of  all 
moneys  and  property  recovered,  not  exceeding  one  hundred 
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thousand  dollars  and  twelve  and  a  half  per  cent,  of  all  over 
that  sum.  The  agreement  contained  also  a  power  of  attorney 
to  the  defendant  to  enter  into  possession  of  the  lands  claimed 
by  Platner  and  his  sons-in-law,  and  to  make  contracts^  and  sell 
the  same,  they  binding  themselves  under  a  penalty  declared 
liquidated  damages  to  confirm  his  acts.  The  defendant,  under 
this  agreement,  assumed  the  management  of  the  business,  and 
was  alone  consulted  by  counsel,  and  was  at  considerable  labor 
and  expense  in  the  prosecution  of  the  suits.  On  January  22, 
1825,  a  compromise  of  the  suit  was  effected  with  the  assistance 
of  the  defendant,  whereby  Platner  disclaimed  part  of  the  lots, 
and  the  defendants  in  said  suits  disclaimed  about  forfy-tliree 
of  them,  and  the  defendants  agreed  to  pay  Platner  three  thou- 
sand dollars  in  cash,  to  settle  an  annuity  upon  him,  and  to  con- 
vey a  certain  lot  to  his  son,  and  he  was  never  after  to  disturb 
them,  etc.  An  amicable  decree  was  to  be  entered  in  accord- 
ance with  the  agreement,  each  party  to  pay  his  own  costs,  and 
Platner  to  give  a  bond,  with  the  present  defendant  aa  surety, 
to  abide  by  said  agreement  The  defendant,  however,  refused 
to  sign  as  surety,  unless  the  three  thousand  dollars  were  paid  to 
him,  for  which  he  agreed  fairly  to  account  with  Platner,  and  to 
pay  him  what  was  due  him.  Platner,  under  advice  of  counsel, 
consented.  The  money  was  paid  to  Platner's  solicitor,  who, 
after  deducting  costs,  counsel  fees,  etc.,  paid  the  balance,  to 
wit,  one  thousand  five  hundred  dollars,  to  the  defendanL  This, 
together  with  a  small  additional  sum  alleged  to  have  been  paid 
by  mistake,  and  controlled  by  the  same  principles,  was  thai 
sought  to  be  recovered.  During  the  trial,  objection  by  the  de- 
fendant was  made:  1.  That  the  action  should  have  been  cov- 
enari;  2.  That  Maxwell  and  Kilts  should  have  been  joined  as 
plaintiffs;  and,  8.  That  the  contract  was  in  violation  of  the 
statute  against  champerty.  The  objection  was  overruled.  A 
motion  for  a  nonsuit,  on  the  ground  that  Platner's  insolvency 
and  assignment  had  not  been  proved,  was  also  overruled. 
Verdict  for  the  plaintiff,  which  the  defendant  now  moved  to  set 
aside. 

E.  WiUiams^  for  the  defendant. 

JKT.  MUter^  for  the  plaintiff,  contended,  among  other  things, 
that  under  the  general  issue  the  plaintiff  was  not  bound  to 
prove  the  character  in  which  he  sued,  citing  7  Johns.  878;  14 
Blass.  296. 

By  Oourt,  Mabot,  J.    The  first  question  presented  by  tldi 
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case  ifl«  whether  the  character  in  which  the  plaintiff  saed  as 
ossjgnee  of  Platner,  was  admitted  by  the  pleadings.  It  is  con- 
tended by  the  plaintiff,  that  the  defendant,  by  pleading  in  chie^ 
has  admitted  upon  the  record  his  right  to  maintain  the  action 
as  assignee;  and  if  this  right  was  intended  to  be  contested,  it 
should  have  been  put  in  issue  by  a  plea  in  abatement.  The 
case  of  Schermerhom  ▼.  Jenkins,  7  Johns.  878,  was  adduced 
as  an  authority  to  support  this  position.  It  is  a  well-settled 
principle  of  law,  that  the  infancy  of  the  plaintiff  should  be  pre- 
sented by  a  plea  in  abatement,  and  the  defendant  can  not  ob- 
ject to  his  appearance  at  the  trial.  The  objection  in  this  case 
involTes  more  than  the  mere  right  of  the  plaintiff  to  appear  and 
prosecute  the  action.  No  precedent  has  been  found  in  the 
books  of  such  a  plea  as  it  is  contended  the  defendant  should 
have  put  in,  if  he  questioned  the  right  of  the  plaintiff  to  main- 
tain the  suit  as  assignee.  This  precise  question  does  not  appear 
to  have  been  presented  to  our  courts,  and  I  have  looked  into 
the  decisions  of  the  English  courts  for  an  authority  in  this  case. 
I  am  inclined  to  think  that  they  have  regarded  the  averment  in 
the  declaration,  that  the  plaintiff  is  an  assignee  of  the  insolyent 
or  bankrupt,  a  substantial  one,  that  must  be  proved  to  entitie 
him  to  recover.  In  order  to  prove  property,  where  the  action 
is  brought  by  an  assignee  of  a  bankrupt,  it  is  necessary  to  sbow- 
1.  That  the  bankrupt  was  a  trader  within  the  statute.  2.  The 
act  of  bankruptcy.  3.  That  the  commission  was  regularly 
granted.  4.  The  assignment  to  the  plaintiff.  5.  Property  in 
the  bankrupt:  Bull.  N.  P.  87.  Similar  positions  are  reiterated 
in  Stark.  Ev.,  pt.  4,  p.  140,  1.  It  is  there  said,  that  '*  as- 
signees of  a  bankrupt,  who  claim  in  the  character  of  assignees, 
and  not  in  their  own  right,  must  prove  all  the  steps  which  are 
essential  to  constitute  the  party  a  bankrupt  and  themselves  his 
assignees."  To  establish  their  titie  to  the  bankrupt's  property 
they  must  prove:  1.  The  commission.  2.  The  trading.  8. 
The  act  of  bankruptcy.  4.  Petitioning  creditor's  debts.  5. 
The  assignment:  Stark.  Ev.,  pt.  4,  p.  141,  144,  159,  166. 
I  have  examined  most  of  the  cases  referred  to,  and  they  appear 
to  warrant  the  positions  in  this  elementaiy  treatise.  In  the 
case  of  Bay  and  others,  assignees,  v.  Davis  and  others,^  2  Moore, 
6;  S.  C,  8  Taunt.  134;  the  plaintiffs  declared  as  assignees  of 
certain  persons  named  as  bankrupts,  and  on  the  trial,  proved 
their  titie  as  assignees  under  three  separate  commissions,  in- 
stead of  one  joint  commission.    An  objection  was  taken  to  the 

1.    Aiy  T.  Ikniet, 
AH.  X>BO.  Vqii. 
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raiianee  behreen  the  declaratioii  and  the  eTidenoe,  and  sastauMd 
by  the  Idng^s  bench.  Dallas,  J.,  obeenres:  '*  The  question  is 
not  whether  there  be  a  common  fond  in  which  the  pkintilb 
have  a  common  interest,  bnt  whether  they  haTe  a  common  title. 
On  the  declaration,  they  appear  to  have  a  joint  title,  but  the 
evidence  shows  the  fact  to  be  otherwise.''  Bnrrongh,  J.,  re- 
marks: "  The  declaration  and  the  facts  appearing  in  evidence 
are  at  variance.  It  is  necessaiy  that  every  substantial  avennent 
in  the  declaration  should  be  proved  true,  and,  in  this  instance, 
the  averment  is  not  true/'  The  substantial  averment  which 
Mr.  Justice  Burrough  says  should  have  been  proved,  but  was 
not,  I  understand  to  be  the  plaintiffs'  description  of  themselves 
as  the  assignees  of  the  defendants,  whereas  the  evidence  which 
they  adduced  on  the  trial  showed  that  they  were  assignees  by 
three  different  commissions,  and  not  by  one  joint  commissLon, 
as  the  declaration  imported.  In  the  case  of  Evans  v.  Mdnn^ 
Cowp.  569,  the  court  say  that  the  plaintiff  need  not  name  him- 
self assignee  of  the  bankrupt  when  he  sues  for  goods  sold  by 
the  bankrupt  after  the  commission  of  bankruptcy  has  issued. 
In  giving  the  opinion  in  this  case.  Lord  Mansfield  says,  that 
"  it  was  not  necessary  that  the  plaintiffs  should  state  themselves 
in  the  declaration  to  be  assignees,  though,  in  respect  of  the 
evidence  in  support  of  the  action,  it  might  be  incumbent  on 
them  to  prove  the  trading,  bankruptcy,  etc.,  in  short,  the  whole 
of  their  case." 

The  case  of  Stonehouse  and  others,  assignees  of  De  Capiei,  v. 
De  Silvia,  3  Campb.  899,  is  also  an  authority  to  show  that 
the  plaintiff  must  on  the  trial  prove  himself  to  have  the  charac- 
acter  in  which  he  sues.  The  plaintiffs  described  themselves  to 
be  the  assignees  of  De  Capiet,  and  declared  upon  a  contract 
made  with  him  before  his  bankruptcy  by  the  defendant.  The 
proof  showed  a  joint  commission  put  in  against  De  Capiet  and 
one  Perira  de  Souza  Coldas.  The  defendant's  counsel  objected 
that  the  plaintiffs  had  not  properly  described  themselves  in  the 
declaration.  Lord  EUenborough  decided  that  the  evidence  sap- 
ported  the  description  the  plaintiffs  had  given  of  themselves. 
These  cases  clearly  show  that  the  description  the  plaintiff  gives 
of  himself  as  assignee  of  a  bankrupt,  is  regarded  as  a  substantial 
averment  in  the  declaration,  and  must  be  proved  to  entitle  him 
to  recover. 

The  plaintiff  in  this  case,  in  order  to  establish  his  right  to  re- 
cover, should  Lave  showed  himself  to  be  what  he  stated  in  hia 
declaration  he  was,  the  assignee  of  Henry  Platner.    Not  having 
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done  80,  the  defendant* smotion  at  the  trial  for  a  nonsuit  should 
have  been  granted.    A  bare  perusal  of  the  agreement  betwe^ 
Platner,  Kilts,  and  Maxwell,  of  the  oue  part,  and  the  defendant 
of  the  other,  can  not  fail  to  show  it  to  have  been  made  in  viola- 
tion of  the  statute  to  prevent  and  punish  champerty  and  main- 
tenance:  20  Johns.  386.    If  the  one  thousand  five  hundred 
dollars  was  received  by  the  defendant  in  pursuance  of  this 
illegal  contract,  Platner  could  not,  and  if  he  could  not,  his  as- 
signee can  not  maintain  an  action  for  the  recovery  of  it:  Day, 
69G;  Starkie's  Ev.,  pt.  4,  p.  119.    That  the  contract  was  illegal 
and  void,  and  that  neither  party  to  it  could  sustain  a  suit  upon 
it,  or  enforce  rights  derived  from  it,  will  hardly  admit  of  a  ques- 
tion; but  there  may  be  some  doubt  whether  the  one  thousand 
five  hundred  dollars  was  received  under  this  agreement.     I  am, 
however,  inclined  to  think  it  was.     The  chancery  suit,  on  the 
compromise  of  which  the  money  was  received,  was  pending 
when  the  agreement  was  entered  into  by  the  parties,  and  it  was 
the  subject  of  stipulations  between  them.    The  defendant  was  to 
furnish  the  means  for  its  prosecution,  defray  a  fourth  part  of  its 
expense,  and  participate  in  the  benefits  of  its  result,  if  it  should 
be  successful.    He  mainly  contributed  to  the  favorable  com- 
promise which  was  effected.    Although  Platner  objected  to  the 
payment  of  the  money  to  the  defendant,  yet,  as  the  negotiation 
could  not  be  concluded  without  the  defendant's  assent  and  co- 
operation, which  he  refused  without  receiving  such  payment, 
it  must  be  inferred  from  the  testimony  that  Platner  agreed  to 
this  disposition  of  it,  on  receiving  the  promise  of  the  defendant 
to  settle  with  him  fairly,  and  pay  the  balance,  if  any  should  be 
due.     The  defendant  claimed  the  money  as  Platner's  attorney 
and  agent  under  the  agreement,  and  his  promise  to  settle  and 
pay  over  the  balance  must  be  deemed,  I  think,  to  be  a  settle- 
ment under  the  illegal  contract,  and  according  to  its  terms.    If 
this  view  of  the  transaction  be  correct,  the  plaintiff  ought  not  to 
have  recovered  anything  on  account  of  the  one  thousand  five 
hundred  dollars. 
New  trial  granted. 

AcnoK  Founded  on  an  Illegal  Contbact. — Seeon  thia  anbjeet  the  note  to 
Gray  ▼.  JioberU,  12  Am.  Dec.  385;  Watte  ▼.  Merrill,  16  Id.  238;  and  Boby  v. 
Weat,  17  Id.  423.  In  Morgan  y.  Oroff,  4  Barb.  629,  BeH  v.  Strong  ia  cited 
aa  an  authority  on  that  point. 

Chajcfebtt  and  Maintenance.— See  the  note  to  TfialUumer  v.  Brinckn-fioff, 
15  Am.  Dec  316.  In  Vrooman  v.  Shepherd,  14  Barb.  450,  the  principal  caae 
ia  cited,  with  many  others,  in  support  of  the  common  law  doctrine  that  a  con- 
veyance of  land  in  the  adverse  posseaaion  of  a  third  pertor  it  roid  aa  to  snok 
^ierson. 
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V.  PIEB8OH. 

A  Claim  o#  Tmonaxr  Ibtebposkd  nr  Bepuew  tfa* 

mnovo  t]i0  property  6T6&  for  wra  kflepm^  or  cuipoMeH  vm 

vntQ  sach  daiiii  u  tried. 
Bzvmns*  Plain,  avp  Glkab  Wokdb  zk  ASrAaim  most  control doobtfolaod 

ambigiioiis  ezproHioiio  in  the  Mine  etatote^  pertacokri j  m  tba 

dnoee  or  eectioii. 
Wbit  ds  Pbofboetatb  Fbobavba  u  an  inqneet  of  offioe,  and  ia  wlwmym 

by  the  plaintiff  upon  a  retnm  of  a  daim  of  propattj,  and  tba 

oan  not  haatftn  ^^  prooeedinflk 
FuvsBrr  Foithd  ioethb  CLAnfAor  dob  hot  Oohcloixb  tiie  plaintiff,  bnt 

he  may  ane  oat  a  new  writ  of  replevin. 
If  TBI  I>0Xin>AirT  Bxkovs  ob  Sbcbxeb  thb  Goods  before  the  claim  ia  tried* 

the  plaintiff  may  have  a  eapku  la  aa'rteraaai  and  take  other  gooda  ol  tho 

defendant  in  lien  thereof  which  can  not  be  repleried  ontQ  the  original 

diatreaa  ia  retained. 
Tm  OF  Makino  Claim  must  bb  8eatbd  with  FBacDnov.— In  an  action  of 

treapaaa  for  taking  away  gooda^  and  the  defendant  joatifiea  the  takiBg  an 

aherifi^  under  a  writ  of  replevin,  and  the  plaintiff  lepliea  that  the  I^Ving 

waa  after  a  claim  of  property  by  hinit  he  moat  state  predaely  the  time  oi 

tff^Ung  the  4^1llTT*T. 
AVBBMBKT  OF  A   ClAIM    *'AT  THB  SaZD  TIMB,''  CtC.,   refORing  to  the  tiflM 

mentioned  in  the  declaration,  ia  bad  on  special  demvirflr. 

Tb£8PA88  for  taking  away  certain  goods.  Serend  plena  were 
pleaded.  The  second  plea  justified  the  taking  under  a  certain 
plaint  in  replevin.  The  plaintiff  replied  predudinon  because 
''at  the  time  when/'  etc.,  he  claimed  the  full  and  entire 
property,  of  which  the  defendant  had  due  notice.  Rejoinder, 
that  before  receiving  the  notice,  etc.,  the  defendant  seized  the 
goods,  and  "after  the  plaintiff  claimed  property,"  he  carried 
away  the  goods  safely  and  detained  them  in  his  custody,  as 
sheriff,  without  deliverance,  etc.,  until  the  claim  could  be  tried. 
Demurrer  to  the  rejoinder.  The  seventh  plea  and  the  replj 
thereto  are  sufficiently  stated  in  the  opinion.  Demurrer  to  the 
reply,  assigning  as  special  causes:  1.  That  the  act  complained  of 
was  not  averred  to  have  been  done  contrary  to  the  statute;  2. 
That  the  time  of  making  the  claim  and  giving  the  notioe  waa 
not  stated  with  sufficient  certainty. 

S.  Bearddey,  for  the  defendant,  cited  Co.  lit.  146  6, 161  a; 
Bac.  Abr.,  tit.  Replevin,  a;  1  Chit  PL  368;  2  East,  82,  33; 
Willes,  699. 

J.  A,  Spencer^  for  the  plaintiff,  cited  1  Bl.  Com.  89;  Tit. 
"Deliverance"  in    Ains worth's   Diet.;  Johnson's    Diet,    and 
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Brown's  Concord.;  Leonard y.  Stacy,  6  Mod.  68, 189;  Bac.  Abr., 
Replevin,  E.  4. 

By  Oonrty  SarBMSLLSD,  J.  The  general  question  presented 
by  the  demurrer  in  thifli  case  is,  whether  a  sheriff  on  a 
writ  or  phiint  in  replevin  has  a  right,  after  a  claim  of  prop- 
erty  is  made  by  the  defendant,  and  notice  thereof  given  to  the 
sheriff,  to  proceed  and  take  the  property  into  his  possession,  or 
dispossess  the  defendant  thereof,  before  the  claim  of  property 
is  inquired  into  or  tried  according  to  the  statute.  This  ques- 
tion depends  upon  the  construction  to  be  given  to  the  sixth  sec- 
tion of  the  act  to  prevent  abuses  and  delays  in  actions  of 
replevin:  1  B.  L.  93.  That  section  is  as  follows:  *'And 
whereas  frequent  abuses  have  been  committed  in  the  execution 
of  writs  of  replevin,  by  sheriffs  making  deliverance,  notwith- 
standing due  notice  and  claim  of  property  have  been  interposed 
by  the  defendant  or  possessor;  for  the  more  effectual  prevention 
whereof,  be  it  further  enacted  by  the  authority  aforesaid,  that 
if  at  any  time  hereafter,  on  a  writ  or  plaint  of  replevin,  the  de- 
fendant in  replevin  or  possessor  shall  claim  property  in  the 
thing  whereof  deliverance  is  sought,  and  the  sheriff,  either  by 
himself,  his  under  sheriff  or  bailiff,  having  due  notice,  shall 
nevertheless  proceed  to  make  deliverance  and  dispossess  such 
defendant  thereof,  before  the  claim  of  property  shall  be  in- 
quired into  or  tried  according  to  law,  such  sheriff,  for  every 
such  offense,  shaU,  besides  being  answerable  to  the  defendant 
for  the  trespass,  forfeit  the  sum  of  one  hundred  pounds." 

The  defendant  contends  that  the  sheriff  may,  after  claim  and 
notice,  take  the  property  into  his  own  possession,  and  keep  it 
until  the  right  is  tried,  although  it  is  admitted  he  can  not  de- 
liver it  over  to  the  plaintiff.  Without  stopping  to  inquire  into 
the  strict  philological  meaning  of  the  term  deliverance,  whether 
it  means  to  deliver  to,  as  the  defendant  contends,  or,  as  the 
plaintiff  insists,  "  to  liberate,"  "  to  set  free,"  '*  to  deliver  from," 
the  connection  in  which  it  stands  appears  to  me  to  leave  no 
reasonable  doubt  of  the  sense  in  which  it  was  used  by  the  legis- 
lature in  the  section  in  question.  The  sheriff  shall  not  proceed 
to  make  deliverance  and  dispossess  the  defendant.  There  is  no 
ambiguity  or  doubt  as  to  the  meaning  of  the  latter  expression. 
The  property  is  not  to  be  taken  from  the  possession  of  the  de- 
fendant; and  it  is  a  fundamental  rule  that  one  part  of  a  statute 
must  be  construed  by  another,  that  the  whole  may,  if  possible, 
stand;  tU  res  magits  vcUeat  quam  pereai:  1  Bl.  Com.  89.  It 
is  also  a  rule  of  equal  authority  that  if  any  part  of  a  statute  be 


614  LiSHER  V.  PiERSOX.  [New  York. 

obflcnre,  it  is  proper  to  conaider  the  other  ports;  for  the  worda 
and  meaning  of  one  part  of  a  statute  frequently  lead  to  the 
Bense  of  another:  Bac.  Abr. ,  Statute,  880.  And  where  the  words 
of  a  statute  are  express,  plain,  and  clear,  they  must  coutrol 
doubtful  and  ambiguous  expressions  in  the  same  statute,  par- 
ticularly in  the  same  section  or  clause.  When  it  is  declared, 
therefore,  that  the  sheriff  shall  not  proceed  to  make  deliTerance 
and  dispossess  the  defendant,  the  legislature  clearly  intended 
that  the  property  should  not  be  taken  from  the  defendant. 

The  case  of  Leonard  v.  Stacy,  6  Mod.  69, 140,  is  an  adjudica- 
tion upon  this  precise  point.  That  was  an  action  of  trespass 
for  entering  into  the  plaintiff's  house  and  taking  away  her  goods. 
The  defendant  justified  by  Tirtue  of  a  replevin,  and  the  ques- 
tion was  upon  a  special  verdict,  whether  the  taking  away  after 
claim  of  property  and  notice  thereof,  did  not  make  him  a  tres- 
passer ab  inilio;  and  it  was  held  by  all  the  court  that  it  did. 
The  same  rule  is  laid  down  in  Co.  Lit  145,  b,  where  it  is 
said  that  although  it  be  provided  by  the  statute  of  Marlebridge, 
quod  viccomes  post  querimoniam  inde  tibi  /adam  ea,  sine  imped- 
imento  vel  corUradictione  ejus  qui  dicta  averia  ceperU,  de  liverare 
possU,  etc.,  yet  where  the  defendant  claims  property,  the  sheriff 
can  not  proceed,  for  it  is  a  rule  in  law  that  property  ought  to  be 
tried  by  writ:  2  Sellon,  153;  Lord  St,  John  v.  Saunders,  Dyer, 
173,  6.  In  Bac.  Abr.,  tit.  Beplevin,  E.  4,  it  is  said,  if  the 
defendant  in  replevin  claims  property,  the  sheriff  can  not  pro- 
ceed, for  property  must  be  tried  by  writ.  In  this  case,  there- 
fore, the  plaintiff  may  have  the  writ  de  proprietate  probanda  to 
the  sheriff,  and  if  it  be  found  for  the  plaintiff,  then  the  sheriff 
is  to  make  deliverance.  If  for  the  defendant,  then  he  is  to  pro- 
ceed no  farther.  It  is  not  said  that  he  is  then  to  return  the 
property  to  the  defendant,  which  would  have  been  the  language 
if  it  had  been  taken  out  of  his  possession :  Shannon  v.  Shannon, 
1  Schoale  &  Le  Froy,  327,  opinion  of  Lord  Bedesdale. 

The  writ  de  proprietale  probanda  is  always  issued  by  the  plaint- 
iff upon  the  return  by  the  sheriff  of  a  claim  of  property.  It  is 
an  inquest  of  office,  and  the  defendant  has  no  means  of  hasten- 
ing the  plaintiff's  proceedings.  If  the  property  be  found  for 
the  party  claiming  it,  the  plaintiff  is  not  concluded:  he  may  sue 
out  a  new  writ  of  replevin  by  the  claim  of  property.  The  first 
suit  is  substantially  determined:  6  Bao.  Abr.  65,  6;  2  Sellon, 
105;  2  Dunlap,  880, 1.  It  may  be  said  that  while  the  question  of 
property  is  trying,  the  defendant  may  remove  and  secrete  the 
goods,  so  that  they  can  not  afterwards  be  found.    This  is  true. 
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bat  the  plaintiff  in  such  a  case  may  have  a  capias  in  wiihemam, 
by  which  the  sheriff  may  take  other  goods  of  the  defendant  in 
lieu  of  the  distressed  eloigned  and  withheld  from  the  plaintiff^ 
and  the  goods  then  taken  in  toUhemam  can  not  be  replevied 
until  the  original  distress  is  returned:  6  Bac.  Beplev.  E.  2; 
Sell.  165.  The  only  hazard,  then,  which  the  plaintiff  incurs,  is 
that  the  defendant  may  have  no  property  which  can  be  taken  in 
lieu  of  the  distress.  But  this  is  a  risk  which  every  party  runs 
who  sets  up  a  claim  to  properCy  in  the  hands  of  a  third  person. 
The  plaintiff's  demurrer  to  the  defendant's  rejoinder  to  the  re- 
plication to  the  second  plea  to  the  first  count  is  therefore  well 
taken,  and  he  is  entitled  to  judgment  thereon. 

The  same  questions,  in  substance,  are  presented  by  the  de- 
fendant's demurrer  to  the  plaintiff's  replication  to  the  seventh 
plea  to  the  first  count.  This,  however,  is  a  special  demurrer, 
and  involves  some  questions  of  form  in  addition  to  the  material 
question  which  we  have  been  considering.  The  seventh  plea, 
after  stating  the  plaint  and  proceedings  in  replevin,  avers  that 
in  pursuance  thereof,  at  the  time  and  place  mentioned  in  the  said 
count,  the  said  defendant,  as  sheriff,  etc.,  seized,  took,  and  car- 
ried away  the  said  goods  and  chattels  in  the  said  first  count 
mentioned,  as  he  lawfully  might  do.  The  plaintiff  replies  that 
he  ought  not  to  be  precluded  because  he  saith  that  he,  the  said 
plaintiff,  before  and  at  the  same  time  when  in  the  said  first  count 
mentioned,  did  claim  the  full  and  entire  property  in  the  said 
goods  and  chattels  in  the  said  seventh  plea  mentioned,  etc., 
whereof  the  said  David  Pierson,  sheriff,  etc  ,  then  and  there 
had  due  notice,  and  this  he  is  ready  to  verify,  etc.  To  this  re- 
plication the  defendant  demurs  specially;  and  I  am  inclined  to 
think  that  some  of  the  special  causes  assigned  are  well  founded. 
The  plaintiff  must  show  that  he  was  dispossessed  of  the  goods 
and  chattels  etc.,  after  claim  of  property  was  made,  and 
notice  thereof  given  to  the  defendant.  The  defendant,  in  his 
rejoinder  to  the  plaintiff's  replication  to  the  second  plea,  ex- 
pressly avers,  that  after  the  plaintiff  claimed  the  said  goods  and 
chattels,  he  carried  them  away  safely,  and  securely  put  and 
placed  them  in  an  adjoining  building.  Upon  the  demurrer  to 
that  rejoinder,  therefore,  the  fact  of  taking  away  after  claim 
and  notice  was  admitted.  But  the  plaintiff's  replication  to  the 
seventh  plea  does  not  state  with  precision  when  the  claim  of 
property  was  made  and  notice  thereof  given  to  the  defendant. 
The  only  designation  of  the  time  is  the  time  mentioned 
in  the  first  count   of  the  declaration;  and  there  is  no  aver- 
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ment  that  the  taking  and  eaziying  awaj  eomplained  of 
was  after  socb  claim  and  notice.  This,  I  think,  is  too  Tagne. 
The  material  point  in  the  iasoe  is  the  fact  of  claim  and  notice 
before  deUrenmoe,  and  the  plaintiff  onght  to  designate  the  time, 
BO  that  the  defendant  can  take  issue  direcUj  upon  it.  The  time 
b  in  this  esse  materiaL  It  onght  to  appear  distinctly  that  the 
defendant,  after  daun  and  notice,  proceeded  to  make  deliver- 
ance,and  dispossess  the  plaintiff.  In  this  respect,  the  replica- 
tion to  the  seventh  plea  is  defective  npon  special  demurrer,  and 
the  defendant  is  entitled  to  judgment  with  leave  to  the  plaintiff 
to  amend  on  payment  of  costs. 

Judgment  for  plaintiff,  on  demnirer  to  the  defendant's  re* 
{oiner  to  the  replication  to  the  second  plea. 

Judgment  for  defendant,  on  special  demurrer  to  the  plaint- 
iff's replication  to  the  seventh  plea,  with  leave  to  the  plaintiff  to 
amend,  on  payment  of  costs. 

Oh  a  Subsbqukht  Tbial  or  this  Cactb,  in  IMer  y.  Piarmm,  11  Wcod. 
68^  it  was  held  tliat  previous  to  the  amendnMnt  of  the  statate  relatiTe  to  re- 
plevioa,  the  sheriff^  on  a  writ  or  pbunt  in  replevin,  had  no  right  to  take  jtoa- 
aeMon  of  the  gooda  whero  a  claim  of  property  waa  interpoaed,  until  after  a 
trial  of  aneh  claim  <m  a  writ  de  proprktate  probanda;  hot  that  now  he  mi^t 
do  80^  but  most  within  two  daya  enmmon  a  jory  to  try  the  validity  of  aocb 
claim;  and  that  where  the  aherifi^  after  each  daim,  but  before  a  trial  of  it|  re- 
moved the  gooda  from  the  def endanVa  store  to  another,  notwithstanding  sach 
removal,  no  deliverance  having  been  made,  the  claim  waa  in  soason,  and  that 
on  interposing  it^  the  defendantwaa  entitled  to  the  posenesion  of  the  property 
ontil  the  daim  waa  tried  and  foond  against  him,  and  that  the  sheriff  was  lia- 
ble as  a  trespasser.  In  Lisher  ▼.  Piermm,  17  Id.  520^  the  princqsd  case  ii 
dted  as  conceding  that  after  the  aheriff  has  lawfully  di^oassassd  the  psrty  d 
the  goods,  the  ddm  of  property  comes  too  late- 


Douglass  v.  Tousey. 

BLAiTDBL^OxirsBAL  Bad  Chabactbb  OF  THE  Pladitiiv  in  an  setioa  ddas* 
der  bdore  and  at  the  time  of  speaking  the  worda^  may  be  proved  fai  miii- 
gati<Hi  of  damages,  where  the  defendant  has  not  jnstfiBed. 

OmBBAL  Bad  Characixb  Subssquxht  to  thb  Spbakiho  of  the  wvdioia 
not  be  proved  in  such  a  oaae,  even  thoogh  each  chamoter  coold  not  pos- 
sibly have  been  caused  by  the  words  spoken,  as  where  the  diaige  w 
that  the  plaintiff  was  a  thief,  and  it  was  soo^t  to  be  proved  that  shewu 
sabseqnently  reputed  to  be  a  common  prostitate, 

Tnrnif ovT  as  to  Chabactib  bt  a  WrrNEss  Sxnt  into  thv  KxmHBOBBooD 
where  a  party  formerly  lived,  to  learn  his  character,  is  not  admissihla 

TiSTiMOMT  AS  TO  GsNXBAL  Chasacthk  onlt  is  sdnussible,  and  not  marelj 
the  opinion  of  a  few  persons 
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l*B£iani50  Jury  ro  Separate  and  thek  Receivino  Verdtct.— Where  a 
judge,  withoat  the  express  assent  of  the  parties,  directed  the  jury  to 
Iving  in  a  sealed  verdict,  which  they  did;  bnt  when  they  were  polled  the 
next  morning,  one  of  them  dissented,  when  the  jadge  directed  them  to 
retire,  and  they  brooght  in  the  same  verdict,  all  concurring,  the  court  re- 
fused to  set  it  aside  for  the  irregnlarity. 

Pabtt  will  be  Presitmxd  to  CoNSEirT  TO  THE  Jury's  Separation  upon 
bringing  in  a  sealed  verdict,  if  he  does  not  object  when  the  order  is  made. 

Sbbmino  Frbpordesancb  of  Evidxncb  AOAIN8T  A  VsRDiCT  will  not  warrant 
the  court  in  setting  it  aside  where  the  testimony  is  conflicting,  involving 
a  determination  of  the  credibility  of  the  witnesses. 

BzoBSSXVB  Damages  in  an  AcnoN  ov  Slander  will  not  warrant  a  new  trial* 
unless  so  flagrantly  outrageous  and  extravagant  as  manifestly  to  show 
that  the  jury  acted  corruptly,  or  under  the  influence  of  passion,  partiality, 
or  prejudice. 

AonoN  of  slander.  At  the  trial  at  the  circuit  the  words 
proved,  as  alleged,  were  that  the  plaintiff  was  a  "  thief  .*'  It  ap- 
peared that  the  plaintiff  formerly  lived  in  Oswego,  and  removed 
to  Rochester  about  six  weeks  before  the  speaking  of  the  words. 
The  defendant  offered  to  show  the  plaintiffs  general  bad  char- 
acter, by  proving  that  she  was  a  common  prostitute,  but  the 
court,  on  objection,  refused  to  receive  the  evidence,  unless  it 
was  confined  to  the  plaintiffs  character  before  the  speaking  of 
the  words.  The  defendant  then  offered  to  prove  the  bad  char- 
acter of  the  plaintiff  in  Oswego,  by  one  Jones,  who  was  sent 
there  to  learn  what  her  character  was  and  to  subpodna  witnesses, 
but  the  court  rejected  his  testimony,  as  also  that  of  a  witness 
who  was  offered  on  the  same  point,  but  who  knew  nothing  of  the 
plaintiffs  character,  except  what- he  had  heard  from  two  persons 
from  Oswego^  who  attended  as  witnesses  at  a  former  trial.  The 
defendant  further  offered  to  prove,  by  one  Eempshall,  what 
was  said  of  the  plaintiff  by  persons  who  had  boarded  at  her 
house  in  Rochester,  but  the  evidence  was  rejected.  Verdict  for 
the  plaintiff  for  five  hundred  dollars.  The  facts  as  to  an  irregu- 
larity, complained  of  in  rendering  the  verdict,  are  detailed  in 
the  opinion.  Motion  for  a  new  trial  on  grounds  stated  in  the 
opinion. 

8,  Boughion,  for  the  defendant. 

E.  Griffin,  for  the  plaintiff. 

By  Court,  Mabot,  J.  1.  It  is  said  the  judge  erred  in  refus- 
ing testimony  of  the  bad  character  of  the  plaintiff,  subsequent  to 
the  speaking  of  the  words  laid  in  the  declaration.  It  is  a  well- 
established  principle  that  the  defendant,  in  an  action  of  slan- 
der, may  mitigate  damages,  where  he  has  not  justified  by  prov- 


618  Douglass  v,  Tousei.  [New  Yoz^ 

ing  the  general  bad  character  of  the  plaintiff  before  and  at  the 
time  of  uttering  the  slanderous  words  imputed  to  him;  bat  prool 
of  bad  character  subsequent  to  that  time  is  not  admissible:  2 
Campb.  251;  Stark.  Ev.,  pt.  4,  869,  878.  Although  the  bad 
character  which  the  defendant  offered  to  prove  as  existing  sub- 
sequent to  the  words  spoken,  was  of  such  a  description  that  it 
could  not  have  been  caused  by  a  belief  of  the  charge  made  by 
the  defendant,  this  circumstance  should  not  induce  the  court  to 
extend  the  rule  of  law  on  this  subject  beyond  the  limits  estab- 
lished by  the  authorities  referred  to;  because,  if  such  was  known 
to  be  the  rule,  defendants  might  indirectly  contribute  to  the 
reputation  of  the  plaintiff's  bad  character,  for  the  very  purpose 
of  reducing  the  damages  in  actions  of  slander,  already  instituted 
against  them.  Jones,  one  of  the  defendant's  witnesses,  went  to 
OiBwego,  the  former  residence  of  the  plaintiff,  to  learn  her  char- 
acter, and  to  subpcana  witnesses  to  prove  such  character,  while 
she  resided  at  that  place;  and  the  defendant  offered  to  prove  by 
him  that  he  learned,  while  at  Oswego,  that  her  character  was 
bad,  but  the  judge  refused  to  admit  this  evidence.  This  mode 
of  establishing  the  plaintiff's  bad  character  seems  to  be  unusual, 
and,  as  a  general  rule,  there  is  much  reason  to  fear  it  woul'l 
prove  a  very  unsafe  one.  The  general  character  is  the  estima- 
tion in  which  a  person  is  held  in  the  community  where  he  has 
resided,  and,  ordinarily,  the  members  of  that  community  are 
the  only  proper  witnesses  to  testify  as  to  such  character.  It 
would  be  unsafe  to  rely  upon  the  testimony  of  the  defendant's 
agent,  sent  into  that  community  an  entire  stranger,  it  may  be, 
to  collect  information  to  subserve  the  defendant's  view  in  the 
suit.  Such  witness  would  not  speak  of  his  knowledge  of  the 
plaintiff's  character,  or  give  his  own  opinion  in  relation  thereto, 
but  barely  state  his  conclusion  upon  the  information  received 
from  others.  This  would  be  hearsay  evidence  and  nothing  more. 
Endence  of  character  is  founded  on  opinion,  and  a  witness, 
testifying  as  to  the  general  character  of  another,  must  have  the 
means  of  knowing  such  general  character:  Phil.  Ev.  209,  212. 
His  testimony  was,  therefore,  properly  refused  by  the  judge. 
For  the  same  reason,  the  evidence  of  what  two  persons  from 
Oswego  (who  had,  at  another  circuit,  attended  as  witnesses  for 
the  defendant  in  this  cause)  related,  was  very  properly  rejected. 
The  opinion  of  the  plaintiff,  as  entertained  and  expressed  by 
her  boarders,  did  not  constitute  her  general  character,  and  the 
testimony  of  Eempshall  offered  on  that  point  was  inadmissible. 
There  were  several  other  exceptions  taken  to  the  decisions  of 
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the  judge  in  the  course  of  the  trial,  but  none  of  them  appear  tc 
be  such  as  call  upon  this  court  to  interfere  with  the  verdict 
given  in  the  cause. 

2.  The  defendant  also  asks  to  have  the  verdict  set  aside 
on  the  ground  of  irregularity.  It  was  late  in  the  evening 
when  the  cause  was  committed  to  the  jury.  The  judge,  without 
the  express  consent  of  the  counsel,  directed  them  to  seal  up 
their  verdict,  and  bring  it  into  the  court  the  next  morning. 
They  presented  their  sealed  verdict  according  to  the  direction 
of  the  court;  and  when  polled,  one  of  them  refused  to  agree  to 
it.  When  asked  why  he  signed  the  verdict,  he  said  he  was  un- 
well and  unable  to  sit  up  all  night.  The  judge  sent  the  jury 
out  again,  and  they  finally  brought  in  the  same  verdict  which 
they  had  signed  and  sealed  the  evening  previous.  The  juror 
who  had  dissented  from  the  sealed  verdict,  stated  to  the  court 
that  he  had  received  such  explanation  of  the  testimony  from 
his  fellows  that  he  was  satisfied  with  the  verdict.  The  ancient 
strictness  in  regard  to  the  conduct  of  the  jurors  has  of  late 
years  been  somewhat  relaxed.  In  the  case  of  The  People  v. 
Douglass^  4  Cow.  26  [15  Am.  Dec.  332],  it  is  said  by  the  chief  * 
justice,  that  "in  a  civil  suit  at  this  day,  it  is  perfectly  clear 
that  the  separation  of  the  juiy  without,  and  even  contrary  to 
the  direction  of  the  court,  would  not,  of  itself,  warrant  the 
court  in  setting  aside  their  verdict.''  Where  there  is  no  evidence 
or  suspicion  of  abuse  while  the  jury  are  separated,  their  verdict 
will  not  be  disturbed:  1  Cow.  221;  5  Id.  583. 

In  the  case  of  Bunn  v.  Hoyt,  3  Johns.  255,  a  question 
arose  very  similar  to  that  now  before  the  court.  The  jury  re- 
tiredy  deliberated  several  hours,  sealed  their  verdict,  separated, 
and  the  next  morning  brought  it  into  court.  On  being  polled, 
one  of  them  disagreed  to  it.  The  judge  (C.  J.  Kent)  sent  them 
out  again,  and  the  disagreeing  juror  ultimately  assented  to  the 
verdict  which  had  first  been  brought  in  under  seal.  It  is  not 
stated  in  the  case  of  Bunn  v.  Hoyt,  that  the  bringing  in  a  sealed 
verdict  was  by  the  direction  of  the  judge,  or  by  the  acquiescence 
of  the  counsel  for  the  parties,  but  it  probably  was  so.  In  this 
case,  the  trial  closed  at  a  late  hour  at  night,  and  the  judge 
directed  the  jury  to  seal  their  verdict,  and  gave  them  permis- 
don  to  separate.  There  being  no  objection  to  this  course  on 
the  part  of  the  defendant,  he  must  be  deemed  to  have  tacitly 
assented  to  it.  The  verdict  can  not,  therefore,  be  set  aside  for 
the  alleged  irregularity  in  receiving  it. 

3.  It  is  said  the  verdict  is  against  the  weight  of  evidence. 
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The  evidence  presented  in  the  case  seems  to  be  in  favor  of  the 
defendant;  bnt  whether  it  is  so  manifestlj  against  the  finding 
of  the  juxy  as  to  call  on  this  court  to  grant  a  new  trial,  is  a 
matter  of  some  doubt.  There  was  oontradictoiy  evidence  as  to 
the  words  spoken.  This  devolved  upon  the  juxy  the  dutj  of 
reconciling  the  conflicting  testimony;  and  in  case  that  could 
not  be  done,  of  deciding  upon  the  credibility  of  the  witnesseit 
Their  decision  was  upon  a  matter  peculiarly  within  their  prov- 
ince, and  the  court  ought  not  to  review  and  reverse  it. 

4.  The  damages  also  are  complained  of  as  excessive.  Hie 
amount  allowed  the  plaintiff  is  certainly  veiy  liberal;  but  the  rule 
is  that  in  actions  of  slander  the  court  will  not  grant  a  new  trial 
on  the  ground  of  excessive  damages,  unless  the  amount  is  so  fla- 
grantly outrageous  and  extravagant  as  manifestly  to  show  that 
the  juxy  acted  corruptly  or  under  the  influence  of  passion, 
partiality,  or  prejudice.  The  verdict  in  this  case  does  not  war- 
rant such  an  inference. 

Motion  for  new  trial  denied. 


Bvmxircx  of  Gkitxral  Bad  Chabaoikb  of  PLAnmiv  cr  SLAvnaa. — 
This  subject  is  somewhat  discussed  in  the  note  to  AtUktmff  v.  SiephemM^  13 
Am.  Dec.  499.  The  doctrine  of  the  principal  case  on  this  point  is  approved 
in  Homer  ▼.  MeFarlin,  4  Denio,  510.  In  Scfford  ▼.  P^pU^  1  Park.  Grim. 
478|  the  foregoing  case  is  also  referred  as  iUostrating  the  position  that  ''char- 
acter'* generally  refers  to  reputation  or  common  report.  The  principle  laid 
down  above,  that  a  witness  to  character  can  only  testify  as  to  what  he  person- 
ally knows  of  the  reputation  of  a  party,  that  is  to  say,  as  to  what  is  generally 
said  of  him  by  those  among  whom  he  dwells  or  with  whom  he  is  oonversaat; 
and,  further,  that  the  witness  himself  should  be  from  that  neighborhood,  is  ap- 
proved in  CurUa  ▼.  Fay,  Zl  Barb.  70;  OaiM»  ▼.  ReHfe^  12  How.  U.  &  555; 
for,  as  was  said  in  CutUb  v.  Fay^  87  Barb.  70^  io  permit  a  witness  to  testify 
what  another  told  him  the  reputation  of  a  psrty  was  would  be  to  admit  lepa- 
tation  of  reputation  as  evidence.  In  PtopU  v.  JoaephSf  7  CaL  190,  the  prin- 
•oipal  case  is  referred  to  also  as  an  authority  upon  the  general  questioii  of  the 
adnussibility  of  evidence  of  character. 

SsTTiNa  ASIDE  Vbbdict  AS  AOAIN8T  Blvn>aNCB.^The  foregoing  dechtoi 
is  frequently  noticed  and  approved  upon  the  point  that  where  the  testiinttiy 
is  collecting  and  there  is  no  decided  and  unmistakable  preponderance  of  evi- 
dence against  the  verdict,  it  will  not  be  set  aside:  E$Urly  v.  Cofe,  1  Barik 
238;  LannngY.  JiusaeU,  13  Id.  521;  Mellon  v.  Smitli,  2  £.  D.  Smith,  473; 
Fearing  v.  De  Wolf,  3  Wood.  &  M.  188.  So  of  reports  of  referees:  Baker  v. 
Martin,  3  Barb.  039;  Watkms  v.  Stevena,  4  Id.  172;  Quackenlnuk  v.  Ehie,  S 
Id.  471.  In  a  note  to  AUop  v.  Commercial  Ins,  Co,,  1  Sum.  477,  it  is 
referring  to  Douglass  v.  Tousey,  as  an  authority,  that  it  is  just  and 
that  a  new  trial  should  not  be  granted  merely  to  introduce  new  witnesses  aad 
new  evidence  on  points  which  were  before  in  controversy.  Where^  however, 
there  is  an  entire  absence  of  evidence  to  support  a  verdict  or  report,  or  so 
manifest  a  preponderance  of  evidence  against  it  as  to  indicate  prejudice,  par> 
•tiality  or  corruption,  the  court  will  interfere:  Vansteenburgh  v.  Jliffman^  15 
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Barfa.  31,  citing  Douglass  ▼.  Toustij,  The  authority  of  tho  case  for  the  pod- 
tion  that  where  damages  are  to  excessiTe  as  necessarily  to  evince  intemper- 
SDce,  passion,  partiality,  or  cormption,  the  verdict  will  be  set  aside,  is  recog* 
nised  and  approved  in  Blum  v.  Higgins^  3  Abb.  Pr.  105;  S.  C,  1  Hilt  147. 

Scaled  Verdicts.— In  Oreen  v.  Bliss,  12  How.  Pr.  431,  it  is  said,  citing 
Douglass  v.  Tousey,  that  most  of  the  reported  cases  in  New  York,  where 
Bssled  ▼erdiots  have  been  rendered,  the  direction  of  the  judge  to  the  Jury  t9 
bmI  their  verdict  was  given  by  the  consent  of  the  parties. 


Belknap  v.  Reinhabt. 

[3  Wtkbell,  87S.] 

AcnoK  OH  THE  Pbomisi  of  an  Armt  Officer  in  his  official  capacity  to 
pay  a  reward  for  apprehending  a  deserter  can  not  be  maintained. 

Error  on  certiorari  to  reverse  a  judgment  of  a  justice's  court 
in  an  aciioa  brought  by  Beinhart  and  Deitz  against  Belknap, 
a  captain  in  the  United  States  army,  to  recover  a  promised 
reward  of  thirty  dollars  for  apprehending  one  Syble,  a  deserter. 
It  appeared  that  when  Syble  was  brought  in,  the  defendant 
below  told  the  plaintiffs  that  if  he  was  a  minor,  as  he  had  been 
informed,  he  would  not  pay  the  reward  which  had  been  offered; 
but  if  be  was  retained  in  service,  he  would  pay  said  reward. 
The  deserter  was  retained  in  service.  It  further  appeared  by 
the  articles  of  war  that  only  quarter^masters  were  authorized  to 
pay  rewards  in  such  cases.  The  justice  gave  judgment  for  the 
X)laintiffs. 

L.  H.  Palmer y  for  the  plaintiff  in  error. 
J,  Jenkins^  for  the  defendants  in  error. 

By  Court,  Mabot,  J.  The  service  performed  by  the  plaintiffs, 
for  which  they  recovered  a  judgment  in  the  court  below,  was 
not,  it  is  very  obvious,  for  the  individual  benefit  of  the  defend- 
ant. The  apprehending  a  deserter  from  the  army  of  the  United 
States,  is  an  act,  in  presumption  of  law,  beneficial  to  the  United 
States,  but  not  so  to  any  particular  officer  in  the  service.  It  is 
contended,  however,  in  support  of  the  judgment  below,  that 
the  defendant,  in  making  the  promise  to  the  plaintiffs,  did  not 
act  expressly  or  ostensibly  for  the  United  States,  and  therefore, 
upon  the  principle  of  the  case  of  Swift  v.  Hopkins^  13  Johns. 
313,  the  promise  of  the  defendant  is  to  be  regarded  as  a  private 
contract,  and  he  liable  to  the  plaintiffs  for  the  non-fulfillment 
of  it.  The  facts  do  not  warrant  this  position.  The  plaintiffs 
knew  that  the  services  which  constituted  the  consideration  for 
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the  undertakings  were  performed  for  the  use  and  benefit  of  the 
United  States.  The  defendant,  at  a  military  post  of  the  United 
States,  acting  as  an  officer,  received  from  the  pUiintifia  a  de- 
serter from  the  army.  In  doing  so,  he  acted  as  an  agent  of  the 
United  States,  and  besides,  the  very  promise  or  engagement 
that  he  made,  implied  that  he  acted  as  such  agent.  The  testi- 
mony leaves  it  in  some  doubt  what  was  the  precise  undertak- 
ing, but  I  think  it  does  not  authorize  us  to  say  that  he  made  an 
absolute  promise  to  pay,  if  the  deserter  should  be  retained. 
His  promise  was  that  he  would  pay  the  plainti£b,  or  see  that 
they  were  paid. 

It  is  sufficiently  clear  from  the  testimony,  that  whatever  the 
defendant  did  was  done  in  his  official  capadiy  as  an  officer  of 
the  army,  and  whatever  he  promised,  he  promised  as  an  agent 
of  the  United  States,  and  he  therefore  is  not  liable  to  the 
plaintiffs  on  the  contract  made  by  him  as  such  agent:  Hodgson 
V.  Dexter,  1  Cranch,  345.  There  is  no  proof  that  the  deserter 
was  apprehended  ^t  the  special  request  of  the  defendant,  or 
that  the  service  waps  done  on  his  personal  responsibility. 

I  can  not  agree  that  the  delivery  of  the  deserter  to  the  de- 
fendant constitutes,  as  is  urged  on  the  part  of  the  plaintiffs, 
the  consideration  of  the  promise  on  which  the  suit  is  brought. 
This  allegation  is  entirely  unsupported  by  the  evidence,  and 
directly  repelled  by  the  declaration  of  the  plaintiffs.  They 
declare  expressly  for  the  reward  due  to  them  for  apprehending 
Syble,  the  deserter.  The  undertaking  of  the  defendant,  what- 
ever it  was,  whether  to  pay  the  reward  which  the  plaintiffi 
claimed,  or  to  see  that  they  were  paid,  was  a  promise  in  relation 
to  a  pre-existing  debt  or  demand  due  from  the  United  States, 
and  was,  as  respects  him,  without  consideration.  It  was,  there- 
fore, void. 

Judgment  reversed. 

LlABILITT  OF  PUBUC  OfFICSB  OR  AOBNT   09  CoVTBACT, — Ab  U>  wfan  a 

pablio  officer  or  agent  is  personally  boond  by  a  coDtnct  made  by  him,  tea 
McCUntieka  v.  Bryant,  14  Am.  Dec  310,  and  other  caaee  in  this  aenet  cited 
in  the  note  thereto.  See,  also,  WehtUr  v.  DtinkwaUr,  17  Id.  238.  In  NuAoU 
V.  Moody,  22  Barb.  614,  it  is  said,  citing  Belknap  v.  Ribkhari  as  an  authority 
apon  this  question,  that  much  depends  in  snch  cases  upon  the  qnestioo 
whether  or  not  the  agent  intended  to  make  himself  penonaUy  liable. 
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Benton  v.  Pratt, 

[3  WXSDSLL,  886.] 

Ajuqs  lOB  Abbsbtoto  ▲  Falsehood.— The  aaaertion  of  an  unqualified  falee- 
hood,  with  fnuidiilent  intent  as  to  a  present  eTisting  ftuot^  and  a  direct, 
positive,  and  material  injury  resulting  to  the  plaintiff,  wiU  support  an 
action  on  the  case. 

PiTuriLuasT  OF  CoNnuLCT  Prevented  bt  False  Refbbsentations. — 
Where  fulfillment  of  a  contract  of  third  persons  with  the  plaintiff  is 
actually  prevented  by  false  and  fraudulent  representations  of  the  de- 
fendant, an  action  will  lie  therefor,  even  though  the  contract  was  not 
binding. 

AoiioH  OQ  the  case.  The  declaration  contained  four  counts. 
The  first  alleged  that  the  plaintiff  had  made  a  contract  for  the 
Bale  of  a  drove  of  two  hundred  hogs  to  Seagraves  and  Wilson; 
that  while  the  plaintiff  was  on  his  way  to  deliver  the  hogs,  the 
defendants,  who  had  also  a  drove  of  hogs,  overtook  him,  and 
on  pretense  that  their  drove  could  travel  faster  than  his,  ob- 
tained permission  to  pass  him,  on  condition  that  they  were  not 
to  go  to  Allentown,  or  interfere  with  his  contract,  of  which  he 
had  informed  them,  which  they  faithfully  promised;  that  the 
defendants  nevertheless  drove  on  to  Allentown,  arriving  two 
days  before  the  plaintiff,  and  offered  their  drove  to  Seagraves 
and  Wilson;  that  the  latter  at  first  declined  to  purchase,  alleg- 
ing their  previous  contract  with  the  plaintiff;  that  the  defend- 
ants then  declared  and  asserted  to  them  that  the  plaintiff  had 
abandoned  the  intention  of  fulfilling  his  contract,  and  had  given 
up  the  same  to  the  defendants  to  fulfill  and  take  the  benefit  of; 
and  that  Seagraves  and  Wilson,  believing  these  assertions,  pur- 
chased as  many  of  the  defendants'  hogs  as  they  wanted,  or 
could  keep,  and  were  thus  unable  to  keep  their  contract  with 
the  plaintiff,  and  utterly  refused  to  take  his  hdgs,  whereby  he 
lost  the  sale  and  the  profits  thereof,  and  was  greatly  damaged, 
etc.,  and  that  Seagraves  and  Wilson  were  ready  and  willing  to 
fulfill  their  contract  with  the  plaintiff,  and  would  have  done  so, 
but  for  the  defendants'  fraudulent  contract.  The  other  counts 
differed  from  the  first  only  in  slightly  varying  the  allegations 
as  to  the  conversation  between  the  plaintiff  and  the  defendants 
on  the  road,  and  also  as  to  the  substance  of  the  representations 
made  to  Seagraves  and  Wilson.  Plea,  the  general  issue.  At 
the  trial  at  the  circuit,  it  appeared  that  the  plaintiff's  contract 
with  Seagraves  and  Wilson  was  a  verbal  one,  and  that  the  facts 
were  about  as  alleged  in  the  declaration.     Verdict  for  the 
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plaintiff  for  tliree  hundred  and  sixteen  dollars  damages.   Motion 
in  arrest  of  jadgment,  and  for  a  new  triaL 

<7.  A.  Collier,  for  the  defendants,  contended  that  no  sufficient 
cause  of  action  was  stated  in  any  of  the  counts;  that  there  was 
misjoinder  of  actions,  the  first  count  being  in  contract,  and  Uie 
others  in  tort;  that  there  was  Tariance  between  the  cTidence 
and  the  declaration;  that  the  contract  with  Seagrayes  and  Wil- 
son was  not  binding,  or  if  so,  the  remedy  was  against  them; 
and  tbat  the  representations  were  not  such  as  to  support  an 
action,  citing  OaUager  v.  Brunei,  6  Cow.  346. 

J.  A»  Spencer,  for  the  plaintiff,  claimed:  1.  That  the  plaintif!^ 
haying  sustained  damage  from  the  defendants'  act,  which  wap 
alleged  to  have  been  done  fraudulently,  and  with  intent  to  iu- 
jure  him,  was  entitled  to  his  action:  11  Johns.  186;  13  Id.  825 
[WardellY.  Faadidc,  7  Am.  Dec.  888];  2.  That  the  fulfillment  ot 
the  contract  having  been  prevented  by  the  fraud  of  the  defend* 
ants,  it  was  immaterial  whether  the  contract  was  binding  or 
not:  Oro.  Jac.  478;  Oarth.  8,  4;  8.  That  all  the  counts  were 
in  tort,  although  the  first  resembled  a  count  in  assumpsit:  W. 
Bl.  848;  1  T.  B.  274;  2  Wils.  819;  2  Oai.  217;  6  Johns.  188;  3 
Woodd.  167. 

By  Court,  SmcBSBLAsn,  J.  If  the  allegations  in  either  of  tbe 
counts  in  the  declaration  are  true,  the  plaintiff  has  clearly  sus- 
tained an  essential  injury  from  the  act  of  the  defendants,  which 
he  alleges  was  done  fraudulently  and  with  the  intent  to  injure 
him;  and,  upon  principle,  the  law  ought  to  afford  him  redress. 
The  doctrines  maintained  by  the  judge  in  Parley  v.  Freeman,^  8 
T.  B.  51,  appear  to  me  abundantly  to  sustain  this  action.  That, 
it  will  be  recollected,  was  the  cause  of  a  false  affirmation  made 
by  the  defendant,  in  relation  to  the  credit  and  responsibility  of 
one  Falch,  whereby  the  plaintiff  was  induced  to  sell  to  him,  on 
credit,  a  large  amount  of  goods,  wares,  and  merchandise.  Ur. 
Justice  BuUer  says  that  fraud  without  damage,  or  damage 
without  fraud,  gives  no  cause  of  action;  but  where  those  two 
coDcur,  an  action  lies:  3  Bulstr.  95.  It  was  admitted  that  no 
action  could  be  supported  for  telling  a  bare,  naked  lie;  that  is, 
saying  a  thing  which  is  false,  without  any  intention  to  injure, 
cheat,  or  deceive  another  person;  and  it  was  said  that  though 
every  deceit  comprehends  a  lie,  yet  it  is  more  than  a  lie  on  ac- 
count of  the  view  with  which  it  is  practiced,  and  the  injmy 
which  it  is  calculated  to  occasion,  and  does  occasion  to  another 
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person;  and  Mr.  Justice  Boiler  condudes  by  saying,  that  if  a 
man  will  wickedly  assert  that  which  he  knows  to  be  false,  and 
thereby  draws  his  neighbor  into  a  heavy  loss,  the  law  should 
compel  him  to  pay  for  it. 

Mr.  Justice  Ashurst  says,  in  order  to  make  a  lie  actionable,  it 
most  be  accompanied  by  the  circumstances  averred  in  this  case, 
namely,  that  the  defendant,  intending  to  deceive  and  defraud, 
made  the  false  aflSurmation,  in  consequence  of  which  the  injury 
acorued  to  the  plaintiff.  Any  lie,  accompanied  with  those  cir- 
eomstanoes,  he  held  to  be  the  subject  of  an  action,  but  not  a 
false  assertion,  made  at  randpm,  without  any  intention  to  hurt 
anybody,  the  quo  animo  constituting  the  gist  of  the  action.  Lord 
Eenyon  expressed  his  unqualified  approbation  of  the  principles 
advanced  and  maintained  by  his  brethren.  In  OaUager  and 
Maaon  ▼.  Brunei,  6  Cow.  846,  all  the  cases  applicable  to  this 
subject  are  considered,  and  the  principles  established  in  Padey 
V.  Dreeman  are  fully  recognized.  The  action  in  that  case  was 
held  not  to  lie,  because  the  false  representation  which  was  al- 
leged to  have  been  made  did  not  amount  to  an  assertion  of  a 
fact  or  facts  as  existing  at  the  time.  The  declaration  alleged 
that  the  defendant,  intending  to  injure  and  defraud  the  plaint'- 
iffs,  and  to  induce  them  to  sell  certain  goods  to  C.  &  H.,  falsely 
represented  that  he  was  willing  to  indorse  the  note  of  0.  &  H. 
It  was  held  that  the  gravamen  of  this  case  was  nothing  more 
than  that  the  defendant  encouraged  the  plaintiffs  to  sell  their 
goods  to  0.  &  H.,  and,  as  surety,  promised  to  indorse  their 
notes;  and  that  the  intention  of  the  defendant  not  to  fulfill  his 
engagement  was  not  among  the  fraudulent  acts  which  will  ren- 
der a  party  liable  to  an  action;  that  it  was  an  attempt  to  make 
him  responsible  as  for  a  tort,  upon  a  promise  which  was  void  by 
the  statute  of  frauds.  In  the  case  at  bar  there  are  no  such  difB- 
culties;  there  is  the  assertion,  on  the  part  of  the  defendant,  of 
an  unqualified  falsehood,  with  a  fraudulent  intent  as  to  a  pres- 
ent or  existing  fact,  and  a  direct,  positive,  and  material  injury 
resulting  therefrom  to  the  plaintiff.  This  is  sufficient  to  sustain 
the  action.  There  is  no  misjoiner  of  counts;  the  first  count' 
contains  a  great  deal  of  surplusage,  and  is  very  inartificiaUy 
constructed;  but  it  is  clearly  in  tort,  not  on  contract.  The  mo* 
tion  in  arrest  must  be  denied. 

There  is  no  ground  for  interfering  in  this  case  with  the  ver- 
dict. The  charge  of  the  judge  is  not  given,  nor  is  it  complained 
of.  It  must  therefore  be  presumed  to  have  been  correct  through- 
out.   Nor  does  it  appear  upon  what  principle  the  damages  were 
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computed.  It  is  not  material  whether  the  contract  of  the 
plaintiff  with  Seagraves  and  Wilson  was  binding  apon  them  or 
not^  the  evidence  established  beyond  all  question  that  they 
would  have  fulfilled  it  but  for  the  false  and  fraudulent  repre- 
sentations of  the  defendants.  As  to  the  fact  of  the  defendants 
having  made  the  false  representations  alleged  in  the  declaration, 
it  was  for  the  jury  to  determine  upon  the  evidence  given.  We 
must  intend  that  they  were  properly  instructed  upon  that  point 
by  the  court;  and  I  think  the  verdict  is  fully  warranted. 
Motion  in  arrest  and  for  new  trial  denied. 


AcnoN  voB  Falsi  BbfbxskrtationbI — ^The  principle  of  the  foregoing  de- 
cision, that  where  false  statements  of  matters  of  fact  are  made  with  a  fnndo- 
lent  design,  and  a  direct  and  positive  injnry  results  therefrom,  an  actioa  will 
lie  in  favor  of  the  injured  party,  is  approved  in  White  v.  MerriU^  7  N.  T.  357; 
Snow  v.  Judwn,  38  Barb.  212;  Nudd  v.  Bvrrowa,  13  Bank.  B^  291  So  in 
Clark  V.  Bankm,  46  Barb.  579,  the  principal  case  is  referred  to  as  an  authority 
on  this  question,  and  it  is  held  that  tcUnier  must  be  established  to  maintain 
an  action  for  such  a  fraud.  In  March  v.  WUaon,  Busb.  (N.  C.)  147,  the  court 
refer  to  Benton  v.  PraU^  and  say  that  it  is  regarded  by  some  *'  as  having  car* 
ried  the  principle  almost  too  far.  '*  A  case  very  sindlar,  in  its  material  fea* 
tures,  to  Benton  v.  PrcUt,  was  that  of  Rke  v.  ManUy,  5  Thompi  &  C.  (N.  T.) 
16,  S.  C.  Hun,  492.  In  that  case  it  appeared  that  one  S.  contracted  orally  to 
ddi  ver  a  quantity  of  cheese  to  the  plaintifh,  but  being  made  to  believe  by  the 
fraud  of  the  defendant  that  the  plaintifls  did  not  want  the  cheese,  he  sold  it 
to  the  defendant.  The  supreme  court  held  that  the  case  was  oontcoUed  by 
BenUm  v.  PraU^  if  that  deciuon  had  not  been  overruled,  but  claimed  that  it 
had  been  overruled  by  Dung  v.  Parker,  62  N.  T.  494,  establishing  the  prin- 
ciple that  where  a  contract  was  void  by  the  statute  of  frauds,  no  action  would 
lie  for  fraudulent  representations  by  which  its  fulfillment  was  actually  pre- 
vented. They  therefore  refused  to  follow  Benton  v.  Pratt,  and  decided  that 
the  action  could  not  be  maintained.  This  decision  was,  however,  reversed 
by  the  court  of  appeals  in  Biee  v.  Manley,  66  N.  Y.  82,  and  the  authority  of 
the  principal  case  fully  recognized  and  established.  The  court  called  atten- 
tion to  the  distinction  between  Dung  v.  Parker,  62  N.  Y.  494,  and  cases  like 
Benton  v.  Pratt  and  Biee  v.  ManUy,  In  Dung  v.  Parker  it  appeared  that  the 
injury  complained  of  was  that  the  defendant  falsely  represented  himself  to 
have  authority  to  lease  certain  premiees  and  contracted  by  parol  to  do  so, 
whereby  the  plaintiff  was  put  to  considerable  expense  in  preparing  to  take 
possession.  The  court  held  that  the  action  would  not  lie,  becanse  the  coo* 
tract  being  void  by  the  statute  of  frands,  it  could  not  have  been  enfovoed  even 
if  the  defendant  had  possessed  the  authority  which  he  pretended  to  havci 
This  was  a  very  different  thing  from  preventing  the  fulfillment  of  a  oontzad 
bj  fraud,  where,  though  the  contract  was  void,  the  psrty,  if  not  so  pnventedL 
would  have  voluntarily  fulfilled  it 
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BAIiDWIN  V.  MUIIK. 

[2  Wmnmut,  899.] 

VwomB  AuuDOAnoH  of  Pxrvobmancx,  Waiwr  ouur  hot  be  Fbotsd.^A 
dedaiaiioii  on  a  ooToiiAnt  to  convey  on  perf onnanoe  of  certain  oonditioitB 
hy  the  plaintiff,  alleging  performance  of  the  conditionB,  will  not  be  rap* 
ported  by  proof  of  a  waiver  of  anch  performance. 

Ow  Bbbach  of  a  Covbnakt  to  Gonvst,  bt  a  Bona  Fide  vendor,  who 
believed  that  he  had  a  good  title  at  the  time  of  making  the  contract,  bnt 
afterwards  discovered  that  he  had  not,  and  refosed  to  receive  any  part 
of  the  purchase  money,  only  nominal  damages  can  be  recovered. 

If  xhb  Vindob  Acts  Mala  Fide,  and  refuses  to  convey  beeanse  the  land 
has  increased  in  valae,  the  vendee  may  compel  a  specific  pexformanoe,  or 
recover  as  damages  the  difference  between  the  contract  price  and  the  en- 
hanced valne. 

CoTEKAXT  on  an  agreement  by  the  defendant,  under  seal,  to 
eonvey  certain  land  to  the  plaintiff  on  payment  of  the  purchase 
money,  in  certain  stated  installments,  and  on  condition  that  the 
plaintiff  would,  within  nine  months,  erect  a  dwelling-house  and 
place  an  actual  settler  on  the  land.  The  declaration  contained 
two  counts,  one  setting  out  the  contract,  and  averring,  gener- 
ally, performance  by  the  plaintiff  and  non-performance  by  the 
defendant,  and  the  other  averring  specially  that  the  plaintiff 
had  erected  a  dwelling-house  and  placed  an  actual  settler  on 
the  land,  as  agreed,  and  had  tendered  payment  of  the  install- 
ments of  purchase  money  as  they  fell  due.  Pleas,  non  esl  /a<h 
turn;  and  to  the  first  count  specially,  that  the  plaintiff  had  not 
performed  all  things,  etc.;  and  to  the  second  count,  three 
special  pleas,  severally  averring  non-performance  of  the  three 
conditions  mentioned  in  said  count  as  having  been  performed. 
At  the  trial  at  the  circuit,  it  appeared  that  the  agreement  was 
assigned  to  one  Hayt,  in  1819;  that  he  tendered  payment  of  the 
first  installment  when  it  fell  due,  which  was  declined  by  the  de- 
fendant, on  the  ground  that  there  was  a  mistake  in  the  title; 
that  the  said  installment  was  afterwards  paid,  and  the  payment 
indorsed  on  the  agreement,  but  on  a  suggestion  of  a  difficulty 
as  to  the  title,  the  money  was  refunded,  said  indorsement 
stricken  out,  and.  a  memorandum  written  on  the  agreement, 
signed  by  the  defendant,  to  the  effect  that  he  had  agreed  with 
Hayt  to  take  no  advantage  of  the  non-payment  of  the  install- 
ments when  due,  as  they  had  agreed  on  an  amicable  settlement; 
and  that  payment  of  the  amount  due  on  the  contract  was  after- 
wards again  tendered  by  Hayt,  but  refused  on  account  of  the 
defect  in  the  title.    It  further  appeared  that  the  defendant,  at 
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the  time  of  the  contract,  believed  in  good  faith  that  he  Lad  a 
complete  title  to  the  land,  but  afterwards  discovered  that  he 
had  no  title,  because,  before  the  deed  to  him,  his  grantor  had 
conveyed  the  same  land  to  another  person.  A  motion  for  & 
non-suit  was  made,  but  the  presiding  judge  reserved  the  ques* 
tion  arising  thereon.  The  plaintiff  offered  evidence  to  shovr  the 
value  of  the  land  when  the  last  installment  of  purchaae  moner 
fell  due,  claiming  the  right  to  recover  the  increase  over  the  con- 
tract price.  This  was  objected  to,  but  received  by  the  judge, 
who  reserved  the  question.  Verdict  for  the  plaintiff  for  the  in- 
crease in  value,  subject  to  the  opinion  of  this  court;  and  it  was 
agreed  that  if  the  plaintiff  should  have  been  nonsuited,  a  non* 
suit  should  be  now  entered;  and  that  if  he  was  entitled  to  recover 
the  etihanced  value,  there  should  be  judgment  on  the  verdict; 
otherwise  the  verdict  to  be  reduced  to  nominal  damages. 

J.  A.  Collier,  for  the  plaintiff,  contended:  1.  That  the  de- 
fendant's want  of  title  put  it  out  of  the  power  of  the  plaintiff  to 
build  the  house  and  place  a  settler  on  the  land,  as  agreed;  and 
as  this  occurred  through  the  fault  of  the  defendant,  perform- 
ance of  those  conditions  was  waived;  and  as  he  had  tendered 
payment  of  the  money,  he  was  entitled  to  his  action.  2.  That 
if  the  plaintiff's  non-performance  could  be  alleged  in  avoidance 
of  the  agreement,  the  burden  was  on  the  defendant  to  prove 
it:  Woodd.  151;  17  Johns.  70;  20  Id.  181, 183.  3.  That  the 
defendant's  acceptance  or  refusal  to  accept  the  money  solely 
because  of  the  defective  title,  was  either  a  waiver,  or  presump- 
tive evidence  of  performance:  1  Phil.  Ev.  118;  16  Johns.  479: 
10  Id.  402;  8  Id.  474;  8  Id.  528;  7  Id.  476;  3  Johns.  Cas.  243; 
7  Cow.  50.  4.  That  the  plaintiff  was  entitled  to  recover  the  in- 
creased value  of  the  land:  7  Oow.  681;  6  Wheat  118. 

8.  Stevens,  for  the  defendant.  The  points  and  authorities  re- 
lied on  by  him  are  sufficiently  noticed  in  the  opinion. 

By  Court,  STrrBSBLAXD,  J.  Under  the  pleadings  in  this  cause, 
the  affirmative  of  all  the  issues  was  held  by  the  plaintiff.  The 
pleas  were  nothing  more  than  a  denial  of  the  material  allega- 
tions in  the  declaration.  They  concluded  tp  the  countiy,  and 
formed  perfect  issues.  The  plaintiff  did  not  attempt  to  sus- 
tain the  averment  in  his  declaration,  but  offared  evidence  to 
show  a  waiver  of  performance  on  the  part  of  the  defendant; 
and  the  first  question  which  arises  is,  whether  such  evidence 
was  competent  under  the  pleadings.  The  case  of  Pftit^ps  ami 
Bulier  V.  Bose,  8  Johns.  392,  is  precisely  in  point.    The  plaint- 
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lib  in  that  case  had  coyenanted  with  the  defendant  to  build  a 
mill  in  a  certain  place  and  by  a  specified  time.  In  an  action 
upon  the  covenant,  they  averred  they  erected  the  mill  at  the 
place  and  by  the  time  mentioned  in  the  agreement.  It  was  held, 
that  evidence  that  the  mill  was  erected  at  a  different  place  and 
after  the  time,  by  the  consent  and  agreement  of  the  defendant, 
did  not  support  the  declaration.  The  court  remarked  that  the 
contract  must  be  proved  as  it  is  laid,  or  the  defendant  has  no 
notice  of  what  he  is  called  upon  to  answer.  Evidence  that  the 
contract  was  enlarged  by  a  parol  agreement  will  not  support 
the  declaration. 

The  same  doctrine  was  held  in  Freeman  v.  Adams,  9  Johns. 
115.  That  was  an  action  of  debt  upon  an  arbitration  bond. 
The  defendant,  after  craving  oyer  of  the  bond  and  condition, 
pleaded  that  the  arbitrators  did  not  make  an  award  in  the  time 
limited  by  the  condition  of  the  bond.  The  plaintiff  replied  that 
the  time  for  making  the  award  was  enlarged  by  agreement, 
under  the  hands  and  seals  of  the  parties,  and  that  the  award 
was  made  within  the  enlarged  time.  The  defendant  demurred 
to  the  replication,  and  the  demurrer  was  sustained  by  the  court. 
The  court  held  that  the  remedy  of  the  party  was  upon  the  sub- 
mission implied  in  the  agreement  to  enlarge  the  time.  They 
referred  to  the  case  of  PhilUpa  v.  Base,  as  an  authority  to  show 
that  if  a  contract  be  changed,  you  must  not  declare  on  the 
orginal  contract;  and  it  is  observed  that  there  is  a  wide  differ- 
ence between  the  case  of  a  suit  to  enforce  the  original  contract 
in  consequence  of  such  subsequent  agreement,  and  a  plea  of 
discharge  by  the  obligee  from  a  strict  and  literal  compliance 
with  the  obligation,  according  to  the  doctrine  in  Fleming  t.  Oil" 
bert,  8  Johns.  528,  and  in  Keating  v.  Price,  1  Johns.  Cas.  22  [1 
Am.  Dec.  92].  In  LUOe  and  another  v.  Holland,  3  T.  B.  590,  the 
plaintiff  had  covenanted  to  build  two  houses  by  a  certain  time 
for  five  hundred  pounds.  In  an  action  of  covenant  for  the 
money,  he  averred  that  the  houses  were  built  within  the  time. 
It  was  held  that  evidence  of  an  enlargement  of  the  time  by 
parol  agreement,  and  that  the  houses  were  finished  within  the 
enlarged  time,  did  not  support* the  declaration.  The  case  of 
Brown  v.  Ooodman,  in  a  note  to  LUtle  v.  Holland,  maintains  the 
same  doctrine.  These  cases  are  both  referred  to  by  this  court 
in  Phillips  v.  Rose  and  Freeman  v.  Adams,  as  solemnly  and  defi- 
nitely settling  this  point.  The  same  principle  was  also  recog- 
nized in  HasbroiLck  v.  Tappen,  15  Johns.  204,  and  expressly 
adjudged  in  Jewell  v.  Schroeppel,  4  Cow.  566.     The  evidence. 


630  Baldwih  v.  Mchh.  fNew  Tork, 

therefore,  did  not  support  the  dedaiatioii,  and  the  plaintiff 
ahonld  have  been  nonsoited. 

Bat,  aeeondlj,  if  the  action  ooold  be  snatainedy  what  would 
be  the  role  of  damages  in  sneh  a  case?  The  defendant  was  a 
bona  fide  Tendor;  he  covenanted  in  good  faith  to  conrej  the 
premises  to  the  plaintiff,  believing  at  the  time  that  his  tille  was 
good;  before  any  part  of  the  consideration  money  was  paid,  he 
discovered  the  defect  in  his  title,  and  refused  to  reeeiva  the 
purchase  money,  and  nothing  has  in  fact  been  paid  by  the 
plaintifll  'Where  land  is  actually  cony^ed  with  corenants  of 
seidn,  general  warranty,  and  quiet  enjoyment,  and  the  consid- 
eration mon^  is  paid,  the  vendee,  upon  eviction,  can  rsoover 
only  the  consideration  paid,  with  interest  for  six  years,  and  the 
costs  of  defending  the  suit  which  terminated  in  his  expulsion. 
The  measure  of  damages  is  the  value  of  the  land  at  the  time  of 
the  sale,  and  not  at  the  time  of  the  eviction;  and  the  price 
agreed  upon  by  the  parties  is  conclusive  evidence  of  such  value. 
If  the  vendee  was  not  responsible  to  the  true  owner  for  the 
mesne  profits,  no  interest  could  be  allowed;  the  use  of  the  land 
would  be  considered  equivalent  to  the  use  of  the  money;  bat 
being  responsible  for  the  profits  of  the  land  for  six  years,  he 
must  be  allowed  interest  on  the  money  paid  by  him  for  the  same 
period,  or  be  will  not  be  indemnified.  This  doctrine  is  fully 
established  in  this  court.  It  was  very  elaborately  considered 
by  Chief  Justice  Kent,  in  Staai8  v.  The  Executors  of  Ten  Eyck, 
3  Cai.  Ill  [2  Am.  Dec.  254],  on  the  ground  of  principle  and 
authority,  and  has  been  sanctioned  and  confirmed  by  many 
subsequent  cases:  4  Johns.  1;  5  Id.  49,  85;  7  Id.  173;  9  Id. 
324;  13  Id.  60;  4  Dall.  441;  2  Mass.  433,  455;  3  Id.  523;  2 
Wheat.  62,  note  c,  where  all  the  cases  upon  this  point  in  the 
different  state  courts  are  well  collected.  In  an  action  on  the 
covenant  against  incumbrances  in  a  deed,  the  plaintiff  can  re- 
cover only  the  amount  paid  by  him  to  extinguish  the  inouni- 
brance;  but  if  he  has  paid  nothing,  no  matter  what  the  amount 
of  the  lien  may  bd,  he  can  recover  nominal  damages  only: 
Delavergne  v.  Norris,  7  Johns.  358  [5  Am.  Dec.  281];  4  Masa. 
627;  13  Johus.  105.  If  these  principles  are  just  in  relation  to 
the  covenant  of  general  warranty,  and  of  quiet  enjoyment,  and 
against  incumbrances,  I  do  not  perceive  why  they  are  not 
equally  applicable  to  the  covenant  to  convey,  where  the  cot- 
enantor  has  acted  in  good  faith,  and  refuses  to  convey  becauae 
his  title  has  in  fact  foiled. 

The  reasons  which  ore  urged  with  so  much  force  by  Kent« 
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G.  J.,  in  Stoats  t.  Ten  Eyck,  3  Cai.  115  [2  Am.  Dec.  254],  in 
favor  of  the  rule  of  damages  adopted  in  that  case,  certainly  ap- 
ply with  at  least  equal  force  to  the  case  in  question.  He  ob- 
serves that  no  prudent  man  would  venture  to  sell  his  property 
if  there  was  no  limit  to  the  damages  for  which  he  would  be  re** 
sponsible  in  the  event  of  a  failure  of  his  title.  He  asks  who, 
for  the  sake  of  one  hundred  pounds,  would  assume  the  hazard 
of  repaying  as  many  thousands,  to  which  value  the  property 
might  rise  by  causes  not  foreseen  by  either  party,  and  which 
increase  in  value  would  confer  no  right  on  the  grantor  to  de- 
mand a  further  sum  of  the  grantee  ?  And  he  says  the  safest 
general  rule  is  to  limit  the  recovery  as  much  as  possible  to  an 
indemnity  for  the  actual  injury  sustained,  without  regard  to  the 
profits  which  the  plaintiff  has  failed  to  make.  The  same  rule 
13  laid  down  by  De  Grey,  C.  J.,  in  Fleureau  v.  ThomhiU,  2  Bl. 
1078.'  He  says,  upon  a  contract  for  a  purchase  (of  land),  if  the 
title  proves  bad,  and  the  vendor  is,  without  fraud,  incapable  of 
making  a  good  one,  I  do  not  think  the  purchaser  can  be  entitled 
to  any  damages  for  the  fancied  goodness  of  the  bargaip  which 
he  supposes  he  has  lost. 

If  the  vendor  acts  in  bad  faith,  and  refuses  to  convey  because 
the  property  has  increased  in  value,  and  with  a  view  of  putting 
the  enhanced  value  in  his  own  pocket,  it  becomes  a  case  of 
fraud,  and  the  plaintiff  would  clearly  be  entitled  either  to  com- 
pel a  specific  performance  in  equity,  or  to  recover  by  way  of 
damages  the  difference  between  the  contract  price  and  the  en- 
hanced value  when  the  conveyance  should  have  been  made, 
rhe  supreme  court  of  the  United  States,  in  Hopkins  v.  Lee,  6 
Wheat.  109,  it  is  true,  appear  to  have  held  that  when  the  vendor 
fails  to  convey  according  to  his  contract,  the  measure  of  dam- 
ages is  the  value  of  the  land  at  the  time  of  the  breach,  and  not 
the  price  fixed  in  the  contract.  Lee,  in  that  case,  had  sold  and 
conveyed  to  Hopkins  an  estate,  for  which  Hopkins  was  to  pay, 
in  part,  in  other  lands,  at  settled  prices.  He  failed  to  convey, 
and  the  action  was  for  a  breach  of  that  covenant.  It  will  be 
perceived  that  this  was  substantially  a  case  of  exchange  of 
lands.  Very  different  considerations  may  be  applicable  to  such 
a  case  from  the  ordinary  case  of  a  mere  failure  to  convey  where 
the  consideration  money  has  not  been  paid.  It  is  also  to  be 
remarked  that  the  rule  of  damages  upon  an  eviction  of  real 
estate  does  not  appear  to  have  been  settled  in  that  court  when 
the  case  of  Lee  v.  Hopkins  was  decided.    Here  the  rule  is  set- 

1.  rbwtam  T.  Thomkia,  2  Wm.  Blk.  1078. 
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tied,  and  it  appears  to  me  to  control,  by  force  of  analogy,  the 
decision  of  this  cause. 

Judgment  of  nonsuit  must  be  entered  on  the  first  groand 
which  was  considered,  according  to  the  stipulation  of  ths  oms. 


As  TO  THB  MbASUBB  OF   DAMAGES    OV   BkKACH  OF  A  OomrAST  tO 

vey,  or  npon  an  evictioii  after  oonveyanoey  ilie  foregoiiig  caw  is  eited  as  1^* 
ing  down  the  oorrect  role,  in  Kinney  ▼.  WaUt^  14  Wend.  41;  Blamekard  t. 
Ely,  21  Id.  346;  SJiannan  v.  Comatock,  21  Id.  460;  Peters  v.  MeKeom^  4 
550;  FktcherY.  ^tf£toi>, 6 Barb.  649;  RiehardsY.  Sdiek,  17  Id. 265; 
kqfy.  Phelps,  2ildA0i;  &  G.,43Id.474;  Carter  v.  Burr,  39  Id.  64;  KeO^w. 
Ihdek  Church  qf  Schenectady,  2  Hill,  116;  King  v.  ^rowR,  Id.  488;  I^ayes  ▼. 
Anderson,  I  Duer,  352;  Bush  v.  Cole,  28  N.  Y.  270;  Pumpelly  v.  Phelps,  40 
Id.  66;  Mack  y.  Patehin,  42  Id.  175.  The  case  ia  cited,  also,  on  the  poiniaa 
to  the  proper  method  of  declaring  where  the  contract  has  been  modified,  or 
there  has  been  a  waiver  of  performance  of  conditions  precedent^  in  SmUh  t. 
/Proton,  17  Barb.  434,  and  Oakley  v.  Morion,  11  K.  T.  33.  In  the  latter 
case,  the  rule  laid  down  above,  that  under  an  averment  of  performanoe^  evi- 
dence of  an  ezcnse  or  waiver  of  performance  is  not  adnussible,  is  atiproved. 
Ixkffolmesv,  Bobnes,  9N.  Y.  528,  BaldwinY.  Munnis  referred  toaaaaaa- 
Ihority  with  respect  to  the  effaot  ot  a  tender  of  perfonnaaoe. 


HioKOK  V.  Coaxes. 

[9  wamLL,  410.] 

If  a  Plba  Akswibs  ovlt  a  Part  of  ths  Dbglabatiov,  tlM  plaintiff  ahoald 

demnr.  and  is  entitled  to  judgment  on  demnmr. 
OouBT  wnx  Oo  Bagk  to  thb  Fibst  Fault  nr  Fuuddio,  on  a  dsuiiuwr 

to  a  repUcation,  and  give  jndgment  against  the  party  *^'*""****^*^  such 

firalt. 
SUBPXN8I0N  OF  Pbogxkdinos  AiTEB  Lett  by  direction  of  the  ezeontun 

creditor,  until  he  shaU  give  farther  instni0tion%  the  debtor  being  left  in 

possession,  renders  the  ezeoation  dormant^  and  deprives  the  creditor  of 

his  lien. 
AlTEB  8U0&  SuaFXNBioN,  A  PoBCHAftini  FOR  Valui,  from  the  debtor  in  poe- 

session,  acquires  title,  <>"d  may  maintfiin  trospass  againiift  the  fffltftw  dis- 
possessing him  under  the  execution. 
dm  AND  Flags  of  Giviko  thb  Obobr  of  Suspbksxoit,  or  of  the  plaintifFs 

purchase,  need  not  be  averred  in  the  replication,  in  soeh  m  esse,  to  the 

plea  of  the  officer  justifying  under  such  execution. 

Tbbspass  for  taking  away  a  large  number  of  aides  of  sole  and 
apper  leather,  and  calf  skins.  The  defendant  pleaded  soFend 
pleas.  The  third  was  a  justification  as  to  twelve  sides  of  the 
sole  leather  mentioned,  averring  in  substance  that  the  defend- 
ant as  deputy  sheriff  levied  on  fifty  sides  of  sole  leather,  under 
an  execution  against  one  Woodbury,  twelve  of  which,  by  the 
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procurement  and  connivance  of  Hiokok,  the  present  plaintiff, 
and  without  the  defendant's  consent,  came  to  the  phdntiff's 
possession,  he  having  notice  of  the  levy;  and  that  the  defend- 
ant, in  farther  execution  of  the  writ,  peaceably  and  quietly  took 
the  said  twelve  sides  of  leather,  as  he  lawfully  might.  The  fourth 
plea  was  a  similarjustificationastoallthesidesof  leatherdaimed 
in  the  declaration.  The  plaintiff  replied  to  the  third  plea  that 
he  purchased  the  said  twelve  sides  of  leather  bonafide,  and  for 
a  valuable  consideration,  with  the  consent  of  the  plaintiff  in 
the  said  execution,  and  without  notice  of  the  execution  or  levy; 
and  to  the  fourth  plea,  that  after  the  levy  the  defendant,  by  direc- 
tion of  the  plaintiff  in  execution,  suffered  the  goods  to  remain 
in  possession  of  the  defendant  in  execution,  and  under  his  con- 
trol; that  the  plaintiff  in  execution  directed  the  defendant  to 
desist  from  selling  the  goods  until  otherwise  ordered  by  him; 
and  that  during  such  suspension  the  present  plaintiff  purchased 
the  goods  bona  fide  and  for  value,  from  the  defendant  in  execu- 
tion. The  defendant  demurred  to  these  replications,  assigning 
as  special  grounds  for  demurrer  to  the  replication  to  the  fourth 
plea:  1.  That  the  time  when  the  goods  were  suffered  to  remain 
in  possession  of  the  defendant  in  execution  was  not  sufficiently 
stated.  2.  That  the  purpose  of  the  suspension  was  not  stated. 
8.  That  neither  the  time,  place,  nor  consideration  of  the  plaint- 
iff's purchase  was  stated. 

i/.  A.  Spencer ,  for  the  plaintiff. 

N.  Dayton^  for  the  defendant. 

By  Court,  Savaob,  C.  J.  The  plaintiff  insists  that  the  de- 
fendant's third  plea  is  bad,  being  an  answer  only  to  a  part  of 
the  declaration;  and  that  even  if  the  replication  is  defective,  still, 
the  defendant  having  committed  the  first  fault  in  pleading,  the 
plaintiff  is  entitled  to  judgment.  The  plea  is  certainly  bad  for 
the  cause  mentioned.  The  declaration  claims  a  large  number 
of  sides  of  sole  and  upper  leather  and  skins.  The  plea  justifies 
the  taking  of  only  twelve  sides  of  sole  leather.  Mr.  Chitty  says 
(1  Chit.  PL  509),  that  such  a  plea  is  not  demurrable,  and  that 
the  plaintiff  should  take  judgment  as  by  nil  dicU  for  so  much  as 
is  not  justified;  but  this  court,  in  Sterling  v.  Sherwood^  20  Johns. 
204,  held  a  contrary  doctrine,  and  said  that  the  plaintiff  should 
demur.  The  plaintiff  is,  therefore,  entitled  to  judgment  upon 
the  demurrer  to  the  replication  to  the  third  plea. 

As  the  fourth  plea  is  conceded  to  be  good,  the  replication  to 
it  must  stand  upon  its  own  merits.    The  facts  stated  in  the  plea 
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are,  that  the  defendant,  as  sheriff,  had  levied  on  the  property 
in  question,  and  that  the  plaintiff,  knowing  that  fact,  had  im- 
properly obtained  possession  of  it,  and  therefore  the  defendant 
peaceably  retook  the  property,  in  order  to  execute  the  writ  by 
virtue  of  which  he  had  levied.  The  replication  does  not  deny 
the  levy,  but  says,  that  after  the  levy  the  plaintiff,  in  the  execu- 
tion, ordered  the  defendant  (the  officer)  to  suspend  further  pro- 
ceedings till  he,  the  plaintiff  in  the  execution,  gave  further 
directions;  that  during  this  suspension.  Woodruff,  the  defend- 
ant in  the  execution,  with  whom  the  property  was  left,  sold  it 
to  the  plaintiff  in  this  suit  for  a  valuable  consideration.  Assum- 
ing these  facts  to  be  true,  the  plaintiff  had  a  good  title  to  the 
property.  The  plaintiff  in  the  execution,  in  consequence  of  the 
directions  given  by  him  to  the  defendant  (the  officer),  lost  his 
lien  upon  the  property;  the  execution  became  dormant;  and 
any  other  creditor  would  have  had  a  right  to  take  it,  or  a  pur- 
chaser for  a  valuable  consideration  would  acquire  title  to  it. 
The  replication  is,  therefore,  good  in  substance. 

As  to  the  form  of  the  replication,  it  is  objected  that  no  time 
or  place  is  mentioned  when  the  orders  were  given  to  stay  pro- 
ceedings, or  when  the  plaintiff  purchased  the  property;  the 
answer  to  which  is,  that  neither  of  those  facts  was  necessary  to 
be  averred.  Where  time  and  place  are  not  material,  the  time 
and  place  in  the  declaration  can  not  be  departed  from  in  the 
plea  or  replication,  and  therefore  need  not  be  repeated:  2H. 
Bl.  261;  1  Chit.  PL  624;  1  Saund.  8,  n.  2.  Nor  is  it  neces- 
sary that  the  delay  should  have  been  made  with  a  view  to  de- 
fraud any  one.  Where  the  plaintiff,  in  an  execution,  directs  an 
indefinite  stay  of  proceedings,  such  direction  is  a  supersedeas 
to  the  execution,  so  far  as  third  persons  are  concerned.  Nor 
was  it  necessary  in  this  case  to  set  forth  in  the  replication  the 
consideration  paid  by  the  purchaser;  that  is  required  only  in 
cases  where  the  rights  of  an  assignee  prosecuting  in  the  name 
of  the  assignor  are  to  be  protected.  So  are  the  cases  cited:  17 
Johns.  284;  1  Mass.  117;  1  Cow.  620;  6  Id.  151.  Here  the 
plaintiff  purchases  as  if  no  execution  had  issued.  The  con- 
sideration is  a  subject  for  the  inquiry  of  the  jury,  to  ascertain 
the  bona  fides  of  the  purchase;  but  it  is  not  necessary  to  be  stated 
in  pleading. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer,  with 
leave  to  the  defendant  toamend  on  payment  of  oosts. 

That  a  Plba  Answsbino  oitlt  a  Pabx  of  the  deoUatio&  or  ol  aooont 
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ihereiii,  i»  bad  on  demurrer,  the  foregoing  case  is  cited  in  Slocum  ▼.  Dtepardf 
8  'Wend.  617;  Etheridge  v.  Oahorn,  12  Id.  402;  Loder  v.  Phdps,  13  Id.  48; 
Underwood  v.  Campbell,  Id.  80;  Phelps  v.  SovoUs,  19  Id.  549;  HerkhMr  etc, 
Co.  y.  Small,  21  Id.  277;  Sterry  v.  Schuyler,  23  Id.  489;  Root  v.  Woodr%f,  6 
Hill,  420. 


Jennings  t;.  Gabteb. 

[a  WsaDKLZi,  4A6.] 

AoRBXXXKT  THAT  Vendob  MAT  ExEP  POSSESSION.— A  voluntary  sale  of  ehai- 
teU,  with  an  agreement  in  or  oat  of  the  deed  that  the  vendor  may  keep 
possession,  is,  except  in  special  cases  and  for  special  reasons,  to  be  shown 
to  and  approved  by  the  court,  fraudulent  and  void  against  creditors. 

BSTKNTION  OT  PO6SES8IOK  BT  THE  VeKDOB  WITHOUT  AITT  AOBXEMEMT  affords 

a  presumption  of  fraud  equally  strong. 

Explanations  hat  be  Given  which  will  effectually  repel  such  presumption. 

Fraud  is  a  Question  of  Law  where  the  facts  are  undisputed;  hence,  the 
sufSciency  of  the  explanation  in  such  a  case,  if  uncontradicted  as  to  the 
facta,  must  be  determined  by  the  court 

Vendee's  Want  ot  a  Fabm  or  Forage  to  keep  Cattle  sold  to  him,  is  not 
a  sufficient  reason  to  justify  the  vendor's  continuance  in  possession. 

OmcER  JoiNiNO  in  a  Plea  of  the  General  Issue,  with  notice  of  justifica- 
tion, with  his  co-defendant,  does  not  lose  his  jiUtification. 

Officer's  Assistant  in  Ezecutino  Process  is  entitled  to  the  same  justifioa- 
tion  as  the  officer  himself. 

Omission  of  the  CHRianAN  Names  of  the  Plaintiffs  in  a  Judgment  does 
not  render  void  an  execution  in  which  the  names  are  fuUy  stated. 

Mtsrecital  in  an  Execution  ofjthe  Date  of  the  Judgment  may  be  ex- 
plained by  parol. 

Ebbob  to  the  common  pleas  in  an  action  of  trover,  originally 
brought  before  a  justice,  for  a  wagon  and  yoke  of  oxen.  Plea, 
the  general  issue  with  notice  of  justification  under  legal  process. 
The  justice  gave  judgment  for  the  plaintiff,  from  which  the  de- 
fendants appealed  to  the  common  pleas.  At  the  trial  in  th^ 
latter  court,  the  plaintiff  produced  a  bill  of  sale  of  the  property 
for  a  bona  fide  consideration  from  Joseph  Jennings,  dated  April 
15, 1826,  upon  which,  the  property  not  being  present,  the  ven- 
dor  promised  to  deliver  it  when  called  for.  It  further  appeared 
that  the  defendant  Wilcox,  a  constable,  levied  on  the  property 
on  an  execution  in  favor  of  Blaisdale  against  Joseph  Jennings 
on  April  ^6, 1826,  the  defendant,  Carter,  being  his  assistant  in 
executing  the  process  as  agent  of  the  plaintiffs  in  another  exe- 
cution, and  that  on  May  13, 1826,  the  property  was  sold,  on  said 
execution,  to  Carter,  Joseph  Jennings  having  remained  continu- 
ously in  possession  up  to  the  time  of  the  sale.  The  explanation 
given  for  such  continuance  in  possession  was  that  the  plaintiff, 
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being  a  merchant,  had  no  farm  or  forage  to  keep  the  cattle. 
The  plaintiff  objected  to  proof  of  the  judgment  and  execution 
of  Blaisdale,  because  the  defendant,  Wilcox,  having  joined  in 
the  general  issue  with  his  co-defendant,  had  lost  his  justification, 
but  the  objection  was  overruled.  The  defendants  also  offered  in 
evidence  a  justice's  judgment  in  favor  of  *'  Atwell  and  Oiant," 
against  Joseph  Jennings,  dated  January  21, 1826,  which  was  ze» 
ceived  notwithstanding  defendants'  objection  that  it  was  void,  be» 
cause  the  Christian  names  of  the  plaintiffs  were  not  given.  An 
execution  was  then  offered  in  evidence  by  the  defendants,  pur- 
porting to  be  on  a  judgment  of  the  same  amount  as  that  just 
proved  in  favor  of  **  George  W.  Atwell  and  Henry  Grant,** 
against  the  said  Jennings,  rendered  Januaiy  20, 1826,  together 
with  the  testimony  of  the  justice  that  this  execution  was  issued 
on  the  judgment  recovered  Januaiy  21,  and  that  no  other  had 
been  rendered  by  him  between  the  parties.  The  evidence  was 
admitted,  notwithstanding  the  defendant's  objection  as  to  the 
variance  and  the  inadmissibility  of  parol  proof  to  explain. 
There  was  some  other  evidence  not  necessaiy  to  be  stated.  The 
court  instructed  the  juxy  that  there  was  no  fact  to  be  submitted 
to  them;  that,  on  account  of  the  vendor's  retaining  ponooooion, 
the  sale  was  fraudulent  in  law,  although  made  for  a  bona  Jide 
consideration;  that  the  explanation  offered  was  addressed  to  the 
court,  and  that  the  court  deemed  it  insufficient,  and  advised  a 
verdict  for  the  defendants,  which  wa^  returned  aooc^dingly.  To 
reverse  the  judgment  on  this  verdict,  this  writ  of  error  was 
brought. 

0,  M.  Lee,  for  the  plaintiff  in  error,  claimed:  1.  That  the 
evidence  in  justification  was  inadmissible  under  the  joint  plea: 
2  Oai.  108;  7  Oow.  830;  1  Saund.  28  n.  2.  2.  That  the  judg- 
ment and  execution  in  favor  of  Atwell  and  Grant,  and  the 
parol  proof  to  explain  the  variance,  were  inadmissible:  Archb. 
Civ.  PL  112;  1  Dunl.  Pr.  114;  3  Cai.  170;  1  Pen.  75,  137; 
Archb.  Civ.  PI.  115;  8  Johns.  376,  189  [Tkompeon  Y.Ketcham^ 
5  Am.  Dec.  332];  8  Id.  68  [Pieraon  v.  Hooker,  8  Am.  Dec.  467]; 
1  Id.  139  [Schemerhom  v.  Vanderheyden,  8  Am.  Dec.  804]. 
8.  That  the  evidence  as  to  the  reason  for  the  vendor's  retaining 
possession  should  have  been  submitted  to  the  jury,  it  being  their 
province  to  judge  of  motives:  8  Oow.  166  [Bissell  v.  Hopldns,  15 
Am.  Dec.  259],  188  n;  7  Id.  304;  15  Johns.  430;  2  Cow.  435; 
8  Johns.  452  [BedU  v.  Oiienwey,  5  Am.  Dec.  848]. 

J.  Dixon,  for  the  defendant  in  error,  cited  Chit  PI.  250,  251, 
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to  Bhow  that  the  defect  ia  Atwell  and  Grant's  judgment  could 
onlj  be  taken  advantage  of  by  the  defendant  therein;  and  on 
the  point  that  fraud  is  a  question  of  law  where  the  facts  are  not 
disputed,  he  referred  to  9  Johns.  837  [Sturievant  ▼.  Ballard,  6 
Am.  Dec.  281];  13  Id.  243;  2  T.  R.  587;  7  Cow.  801,  782. 

Bj  Court,  Mabot,  J.  The  plaintiff's  right  to  the  chattels  in 
this  case  is  deriyed  from  a  bill  of  sale,  the  validity  of  which  is 
contested  by  the  defendants  on  the  ground  of  fraud.  The 
property  in  question  was  purchased  by  the  plaintiff  of  Joseph 
Jennings,  but  no  delivery  of  possession  accompanied  the  sale. 
The  rule  of  law,  as  laid  down  in  the  case  of  Edvxirds  v.  Harben,  2 
T.  B.  587,  is,  that  if  there  be  nothing  but  the  absolute  convey- 
ance, without  the  possession,  in  point  of  law  the  sale  is  void*  The 
rule  in  this  case  has  been  considered  as  laid  down  with  great 
strictness,  and  numerous  exceptions  to  ifc  have  been  allowed,  both 
in  this  country  and  in  England.  The  correctness  of  the  rule  and 
the  character  of  the  exceptions  to  it  were  much  considered  in  the 
cases  of  SturievamJt  and  Keep  v.  Ballard^  9  Johns.  837  [6  Am. 
Dec.  281];  and  J^isseUv.  Eapkina,  3  Cow.  166  [15  Am.  Dec.  259]. 
In  the  opinion  of  the  court  in  the  latter  case,  the  conclusion  ar- 
rived at  in  the  former  is  adopted  and  approved,  viz.:  *'  That 
a  voluntary  sale  of  chattels,  with  an  agreement  in  or  out  of  the 
deed  that  the  vendor  may  keep  possession,  is,  except  in  special 
cases  and  for  special  reasons,  to  be  shown  to  and  approved  of 
by  the  court,  fraudulent  and  void  as  against  creditors."  Where 
the  possession  is  continued  in  the  vendor,  without  any  agree- 
ment to  that  effect,  the  presumption  of  payment  is  equally  as 
strong.  It  is  well  settled  that  explanations  may  be  given  which 
will  effectually  repel  the  presumption  of  fraud  arising  from  con- 
tinuance of  possession  in  the  vendor.  Fraud  is  a  question  of 
law,  and  especially  where  there  is  no  dispute  about  the  facts. 
It  is  the  judgment  of  law  on  facts  and  intents:  9  Johns.  342. 
In  this  case,  the  plaintiff  attempted  to  repel  the  legal  presump- 
tion of  fraud,  by  explaining  the  reason  why  the  delivery  of  the 
goods  did  not  accompany  the  siEJe.  His  explanation  was, 
that  he  had  no  farm  or  forage  for  the  oxen;  and  he  insisted 
that  this  ought  to  be  submitted  to  the  jury  for  them  to  say 
whether  it  was  not  sufficient  to  destroy  the  presumption  of 
fraud  in  the  sale;  but  the  court  below  refused,  and  we  think 
properly  refused,  to  make  this  submission. 

The  court  say,  in  the  case  of  Sturievant  and  Keep  v.  BaUard, 
that  exceptions  to  the  general  rule,  **  that  delivery  of  chattels 
most  accompany  the  sale,"  or,  in  other  words,  explanations  for 
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the  continnajice  of  the  possession  ia  the  vendor  of  goods, 
"must  be  shown  to  and  approved  of  by  the  court.'*  Wbcn 
there  is  no  dispute  about  the  facts,  there  is  nothing  for  the 
juiy  to  pass  on.  Such  was  the  case  here.  If  there  had  been 
a  contrarieiy  of  testimony  in  relation  to  the  explanation  set  up 
by  the  plaintiff,  then  it  would  have  been  the  duty  of  the  court 
to  have  told  the  jury  what  was  necessaiy  for  the  plaintiff  to 
make  out,  and  to  have  submitted  to  the  jury,  whether  the 
requisite  explanation  was  established  by  the  testimony;  bat 
where  the  testimony  uncontradicted  furnishes  no  satisfactoiy 
explanation,  and  so  we  consider  the  evidence  relied  on  in  this 
case,  there  was  not  in  fact  anything  for  the  juiy  to  pass  upon. 
The  sale  of  the  goods  for  which  the  action  was  brought  was 
fraudulent  and  void  against  creditors. 

Were  the  defendants  in  a  situation  to  impeach,  on  thi^ 
ground,  the  plaintiff's  right  to  the  goods  in  question?  They 
justified  the  taking  under  executions  issued  against  Joseph 
Jennings,  the  possessor  and  fonner  owner  of  the  property. 
The  plaintiff  objected  to  the  introduction  of  the  execution  and 
judgment  as  evidence,  because  the  defendant  Wilcox,  who,  as 
constable,  had  taken  the  property  on  execution,  had  joined 
with  Carter,  the  other  defendant,  in  a  plea  and  notice  of  justi- 
fication. This  objection  was  overruled  by  the  court  below,  and 
their  decision  is  presented  here  as  erroneous.  The  objection  is 
of  a  character  somewhat  technical,  and  there  is  some  doubt 
whether  it  should  be  rigorously  applied  to  pleadings  in  a 
justice's  court;  but  even  if  it  should,  it  does  not  appear  to  be 
well  taken  in  the  present  case.  The  rule  on  which  it  is  founded 
is  correctly  laid  down  in  1  Saund.  28,  n.  2:  *'If  two  or  more 
in  pleading  join  in  a  defense  which  is  sufficient  for  one,  but  not 
for  the  others,  the  plea  is  bad  as  to  all;  for  the  court  can  not 
«ever  it,  and  say  that  one  is  guilty  and  the  other  is  not^  when 
they  all  put  themselves  upon  the  same  terms."  This  is  upon 
the  principle  that  a  plea  is  entire  and  not  divisible,  and  there- 
fore, if  bad  in  part,  is  bad  f orthe  whole.  The  defendants  joined 
in  the  plea  of  the  general  issue,  and  gave  notice  of  justification 
under  legal  process.  The  evidence  ought  to  be  considered  as 
offered  not  under  the  plea,  but  under  the  notice,  which  is  al- 
lowed as  a  substitute  for  special  pleas,  with  a  view  to  avoid  the 
technical  subtleties  of  pleading.  The  officer  has  not,  in  any 
•case  that  the  court  have  observed,  lost  his  justification  by  join- 
ing in  a  notice  with  others  who  could  not  avail  themselves  of 
the  same  justification.    The  defendant,  Wilcox,  was  not  pre- 
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eluded  from  proving  the  judgments  and  executions  under  the 
notice.  But  if  the  defense  is  considered  as  introduced  under 
the  plea  of  the  general  issae»  the  proof  was  admissible,  if 
Carter  acted  in  aid  and  assistance  of  Wilcox,  the  constable; 
because,  in  such  case,  the  execution  afforded  a  justification  of 
Lis  acts  as  well  as  those  of  Wilcox.  If  one  comes  in  aid  of 
the  officer,  he  may  justify  as  the  officer  may  do:  2Esp.  801; 
Salk.  409.  The  bill  of  exceptions  expressly  states  that  Oarter 
acted  in  aid  of  the  constable,  Wilcox. 

There  was  no  objection  to  the  execution  on  the  judgment  of 
Blaisdale  against  Joseph  Jennings,  and  that  in  itself  affords  a 
sufficient  justification  for  the  taking  of  the  property,  if  the 
other  execution  was  absolutely  Toid;  but  it  is  a  matter  of  seri- 
ous doubt  whether  the  exceptions  taken  to  the  other  execution 
are  sustainable.  The  omission  of  the  Christian  names  of  the 
plaintiffs  in  the  judgment  would  not,  it  is  apprehended,  render 
▼oid  an  execution  in  which  the  parties'  names  are  all  fully  set 
forth;  and  the  court  acted  correctly  in  permitting  the  justice 
to  show  that  the  plaintiffs  named  in  the  execution  were  the 
persons  in  whose  favor  judgment  was  rendered,  and  to  explain 
the  error  in  the  recital  of  the  execution  as  to  the  day  when 
judgment  was  rendered. 

Judgment  affirmed. 

Betkiition  of  PossnsioH  bt  Vxndob  ob  MoBiaAOOB.— On  this  labjeol 
Me  Diwer  t.  MeLattghUn^  po§i,  and  ottstionB  in  the  note  thereto:  BimU  v. 
Hopkins,  16  Am.  Dea  269,  and  note;  and  Cofttcm  v.  Pkkermg,  14  Id.  874^ 
and  other  caeoa  in  the  American  Deciriona  referred  to  in  the  note  thereto. 
The  principal  caae  ia  cited  aa  an  authority  on  thia  point  in  Archer  v.  HubbeU, 
4  Wend.  618;  BaU  v.  Tuttle,  8  Id.  391;  CoUins  v.  Brushy  9  Id.  200;  Fergtuon 
▼.  Union  Furnace  Co.,  Id.  846;  Doane  ▼.  Eddy,  16  Id.  627;  Stoddard  ▼.  But' 
kr,  20  Id.  640;  Harford  ▼.  Artcher,  4  Hill,  312.  The  decision  ia  also  re- 
failed  to  ixkBingv.  Oroui,  7  Wend.  343»  vadNilur.  Totman,  3  Barh.  697, 
on  the  point  that  great  liberality  is  to  be  allowed  in  oonatming  and  explain* 
Ing  pl<iadingi  and  prooeedings  in  a  jnstioe's  ooort 


Clabk  V.  Fuxm. 

f9  WamiBLii.  in,} 
Td  SunosT  AH  AanoK  bt  a  Pabent  tob  his  Dauobteb's  SnvirGTiov, 

aetnal  or  oonatmctiTe  lose  of  service,  or  payment  of  expenses,  mnst  be 

proved. 
Fathkb's  LiABnjTr  to  a  Thibd  PxBaoN  vob  Lyuto-ik  Ezpbmsbs  of  a 

danght^ff  seduced  tinder  age,  while  a  de/ado  servant  to  another,  and  aftei 

a  volnntaiy  relinquahment  by  the  father  of  all  claim  to  her  services. 
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■od  although  he  Yum  been  at  no  actual  expenae^  entitles  him  to  maiwtaia 

an  action  on  the  case  for  the  injniy. 
StJCB  VoLVHTART  RxLZHQUiBHifXKT  wiTHOVT  CoHBiDjauxiov  la  »  mere  !»• 

'vocable  license,  and  as  the  father  may  recall  the  dao^ter  into  hia  aervioe 

at  pleasure,  the  relation  of  master  and  servant  still  subsists^ 
Whbrk  a  Suit  is  In«l'1tut*i>  ur  the  Fathjeb's  Naios,  in  sooh  »  case,  the 

fact  whether  he  anthoriaed  it  or  not^  can  not  be  inquired  into  on  the 

trial 
CoHTiK  u«D  Armrnoiia  for  Sbtebal  MoMTBa,  followed  by  improper  iatar- 

course,  warrant  the  inference  of  sednotion. 
EviBBVCi  07  A  PBomn  07  Kabbiaos  previons  to  the  sednotion  of  a 

daughter,  is  not  admissible  in  an  action  by  the  &ther. 

AonoH  on  the  case  for  debauching  the  plaintiffs  daughter. 
At  the  trial  at  the  circuity  it  appeared  that  at  the  time  of  the 
daughter's  seduction  she  was  about  nineteen  years  old,  and  was 
in  the  sendee  of  one  Hurd  as  a  hired  girl;  that  Hurd  paid  the 
lying-in  expenses,  and  now  looks  to  the  father  for  reimburse- 
ment; that  the  father  knew  nothing  of  the  ciroumstance  at  the 
time,  and  had  been  at  no  expense  or  trouble;  that  before  her 
seduction  the  daughter  was  told  by  her  father  that  she  could 
remain  at  home  or  go  out  to  sendee,  but  if  she  did  the  latter, 
she  must  take  care  of  herself;  that  he  gave  her  her  time  abso- 
lutely, and  relinquished  all  claim  upon  her  services;  that  on 
his  subsequent  removal  to  another  town,  he  asked  her  to  go 
%\ith  him,  but  she  declined;  that  he  had  no  knowledge  of  this 
suit,  it  having  been  brought  at  the  daughter's  request,  and  for 
her  benefit;  and  that  the  defendant,  before  her  seduction,  had 
visited  her  about  three  months.  Evidence  by  the  daughter  of 
a  promise  of  marriage  prior  to  the  seduction  was  offiured  and 
rejected.  Motion  for  a  nonsuit  overruled.  The  judge  in- 
structed the  jury,  among  other  things,  that  no  drenmatanoes 
were  shown  from  which  to  infer  seduction,  but  on  the  contrary, 
voluntary  assent  by  the  daughter  might  be  inferred,  as  weU  as 
culpable  neglect  by  the  father  in  permitting  her  to  go  out  to  work 
alone  and  unprotected;  that  to  constitute  seduction  there  most 
be  evidence  of  an  intention  to  marry,  which  did  not  exist  in 
this  case;  that  there  being  no  evidence  of  seduction,  the  plaintifF 
could  recover  only  for  expenses  actually  paid,  or  for  loss  of 
service;  and  that  there  was  neither  in  this  case;  to  which 
charge  the  plaintiff  excepted.  Verdict  for  the  defendant,  which 
the  plaintiff  now  moved  to  set  aside  as  against  evidence,  and 
on  the  ground  of  misdirection. 

0.  L.  AUen^  for  the  motion. 
8.  Stevem^  ixmtra. 
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By  Court,  Satags,  C.  J.  It  is  true,  indeed,  "  and  pity  'tia 
true/'  that  this  action  is  founded  technically  upon  the  sapposed 
loes  of  service  alone,  the  father  and  daughter  beiug  considered 
as  standing  in  the  relation  of  master  and  servant;  yet  it  is  per- 
fectly well  known  that  the  actual  loss  of  service  constitutes 
very  little  or  no  part  of  the  real  ground  of  the  action.  The 
largest  verdicts  are  often  and  most  generally  given  in  cases 
where  the  daughtex  rendered  no  real  service  to  the  parent. 
Tbe  action  is  supported,  not  so  much  to  remunerate  in  damages 
for  the  loss  of  service  and  expenses  incurred,  as  to  punish  the 
offender  for  his  dishonorable  and  disgraceful  conduct,  by  way 
of  atonement  for  the  injury  inflicted  upon  the  subject  of  his 
seductive  arts,  and  upon  her  parents  and  their  family. 

The  father  is  not  permitted  to  maintain  this  action,  unless 
be  can  ahow  the  relation  of  master  and  servant  existing,  either 
actually  or  constructively.  If  tbe  daughter  is  above  twenty- 
one  years  of  age,  the  father  can  not  prosecute  unless  the 
daughter  resides  with  him,  and  performs  some  acts  of  service, 
and  any  acts,  however  slight,  will  answer  the  purpose;  but  if 
the  daughter  is  under  twenty-one,  he  may  maintain  the  action, 
although  she  does  not  live  with  him,  and  is  servant  de  facto  to 
another,  provided  she  is  servant  dejiire  to  him;  and  in  ascertain- 
ing whether  the  daughter  is  the  servant,  I  apprehend  the  same 
liberality  is  to  be  extended  to  the  father,  whose  daughter,  with- 
in the  years  of  minority,  is  debauched,  as  to  him  whose  daughter 
is  above  that  age.  It  is,  indeed,  a  legal  fiction  to  call  the  daughter 
a  servant,  who  renders  no  service  in  fact,  except  perhaps  making 
tea,  mending  stockings,  etc.,  and  is  not  under  the  control  of 
her  father.  And  it  is  also  something  like  fiction  to  give  the 
appellation  of  servant  to  a  daughter  who  has  been  permitted, 
during  her  minority,  to  place  herself  in  the  service  of  others, 
and  to  receive  the  wages  of  her  own  earnings  for  her  own  use. 
It  would  comport  much  better  with  common  sense  to  say  that 
a  father  whose  daughter  has  been  seduced  shall  maintain  an 
action  for  the  injury  done  to  his  wounded  honor  and  hid 
parental  feelings;  but  such  is  not  the  law,  and  unless  a  party 
brings  himself  within  the  established  principles  in  cases  of  this 
kind,  he  can  not  maintain  his  action.  This  case  is,  in  many  of  its 
circumstances,  like  that  of  Martin  v.  Payne,  9  Johns.  387  [6  Am. 
Dec.  288].  In  both  the  daughter,  when  seduced,  was  in  the 
service  of  another  person;  *in  both  the  daughter,  but  for  tbe 
seduction,  considered  herself  as  emancipated  from  her  father's 
control.    In  Martin  v.  Payne,  the  daughter,  after  seduction, 

Am.  Dsa  Vol. 
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returned  to  her  father,  who  paid  the  expenses  resulting  fEom 
her  situation;  in  this  case,  the  daughter  did  not  return,  but  a 
friend  paid  those  expenses,  and  claims  the  same  from  the 
father,  who  is  liable  to  pay  them. 

The  only  circumstances  in  this  case  which  are  not  found  in 
other  cases  are:  1.  That  the  father  gave  his  daughter  her  time 
absolutely;  2.  He  in  fact  incurred  no  expense;  3.  The  suit  was 
not  instituted  by  him.  When  the  daughter  left  her  father's 
house,  he  gave  her  her  time;  that  is,  he  allowed  her  to  reoeire 
her  own  earnings,  and  told  her  she  must  provide  for  herselL 
The  effect  of  this  would  be,  that  if  her  employer  paid  her 
wages  during  her  minority,  the  father  could  not  compel  pay- 
ment again  to  him.  But  suppose  the  daughter  had  become 
sick  and  infirm,  would  not  the  father  havo  been  liable  for  her 
support?  and,  in  that  event,  surely  she  would  be  returned  to 
her  former  situation  as  servant  to  her  father;  and  even  without 
any  such  necessity,  I  apprehend  the  paternal  rights  of  the  father 
over  the  child  were  not  relinquished  by  what  passed  between 
them.  There  was  no  consideration  for  the  relinquishment  of 
his  daughter's  services,  and,  in  my  opinion,  he  might  at  pleas- 
ure revoke  the  license  he  had  given  his  daughter,  and  call  her 
home  and  employ  her  in  his  service  till  she  should  arrive  at 
maturity. 

If  I  am  correct  in  this  supposition,  then  the  language  of  the 
late  chief  justice  is  applicable,  when  he  said,  in  Martin  v.  Payne^ 
that  the  father  had  made  no  contract  hiring  out  his  daughter, 
and  the  relation  of  master  and  servant  did  exist,  from  the  l^gal 
control  he  had  over  her  services.    This  control  is  always  pre- 
sumed where  the  daughter  is  under  twenty-one;  and  Judge 
Beeve,  in  his  Domestic  Relations,  p.  292,  contends  that  even 
where  the  daughter  is  an  apprentice  to  another,  the  father  may 
maintain  the  action.    He  says:  "  Where  a  daughter  is  bound 
out  as  an  apprentice,  living  with  her  master,  a  rigid  adherence 
to  the  idea  that  the  loss  of  service  is  the  ground  of  this  action 
would  prevent  the  father's  recovery;  but  if  we  consider  this  ac- 
tion as  really  having  its  foundation  in  another  principle,  viz., 
the  disgrace  of  the  family,  it  would  be  no  objection  to  the 
maiutenance  of  this  action,  although  the  daughter  should  live 
as  an  apprentice  to  a  master."     In  the  case  supposed  by  Judge 
Beeve,  there  would  be  a  difficulty  which  he  does  not  notice, 
viz. ,  that  the  master  to  whom  the  daughter  was  an  apprentice 
would  have  a  right  of  action,  and  the  defendant  would  be  lia- 
ble to  two  suits. 
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The  court,  in  the  caae  of  Sargent  v.  Denison,  6  Cow.  116/ 
held,  that  but  for  the  canoeling  the  indentureB  of  apprentice- 
ship  in  that  case,  the  mother  could  not  have  been  entitled  to 
sustain  the  action,  and  that  it  was  not  necessary  that  the  rela- 
tion of  master  and  servant  should  exist  at  the  time  of  seduction; 
but  the  question  should  be,  in  an  action  on  the  case,  upon 
whom  has  the  consequential  injury  fallen  ?    In  this  case,  if  I 
am  right  in  holding  that  the  plaintiff  is  liable  to  Hurd  for  the 
expense  incurred  by  him  about  the  sickness  of  the  daughter,  it 
follows  that  the  consequential  injury  has  fallen  upon  the  plaint- 
iff; for,  although  he  has  actusilly  expended  nothing,  yet  he  is  lia- 
ble to  pay.    From  these  circumstances,  it  results  that  the  rela- 
tibxiship  of  master  and  servant  existed;  that  the  loss  has  fallen 
upon  the  father,  and  of  course  he  is  entitled  to  sustain  the 
action.    But  it  is  said  the  plaintiff  never  instituted  this  suit  in 
fact.     Whether  he  did  or  not  seems  to  me  not  a  matter  of  in- 
quizy  upon  the  trial.    If  he  sanctions  the  suit,  though  com- 
menced without  his  orders,  he  has  a  right  to  do  so;  and  if  he 
should  disapprove  it,  the  proper  course  to  put  an  end  to  it  is  by 
motion.    The  attorney  is  responsible  for  any  improper  use  of 
the  plaintiff's  name.    The  witness  may  not  know  whether  the 
plaintiff  has  or  has  not  directed  or  approved  the  suit. 

In  am  of  opinion,  therefore,  that  the  judge  at  the  circuit  was 
correct  in  refusing  to  nonsuit  the  plaintiff,  but  that  the  jury 
were  misled  by  his  charge.  He  correctly  rejected  evidence  of 
a  promise  of  marriage,  1  Johns.  299;  but  he  stated  that  there 
had  been  no  seduction,  no  courtship  which  proved  an  intention 
of  marriage.  It  appears  from  the  testimony  that  the  defendant 
had  continued  his  attentions  to  the  daughter  for  several  months 
before  the  seduction,  which  seems  to  me  sufficient  on  that 
point;  and  in  the  view  that  I  hare  taken  of  this  subject,  the 
judge  also  erred  in  saying  that  the  plaintiff  had  no  right  to  his 
daughter's  services.  There  must,  therefore,  be  a  new  trial, 
costs  to  abide  the  event. 


Pabxst's  Rigbt  to  Maimtazv  AonoN  vo&  Dauobtib's  SsDUonoKk — Sea 
tbe  note  to  Coon  ▼.  MqfeU,  4  Am.  Deo.  403;  Logan  v.  Murray,  9  Id.  422, 
and  note;  and  Emery  v.  Gowen^  16  Id.  233,  and  citations  in  the  note  thereto. 
Aa  to  what  will  aoffioe  to  aapport  the  parent's  right  of  action  m  sach  cases, 
ClaHs  ▼.  FUeJi  is  dted  in  HetoiU  v.  Prime,  21  Wend.  82;  BartUy  v.  liklUmire, 
2  Barb.  185,  S.  C,  4  X.  Y.  44;  IngeraoU  v.  Jones,  5  Barb.  665;  MulveJiall  v. 
MiUward,  11  N.  Y.  346;  WhUev.  NelUs,  31  Id.  407;  Kalmv.  Freytag,  2  Rob. 
(N.  Y.)  679;  Badgley  v.  Decker,  44  Barb.  539;  Gray  v.  Durland,  50  Id.  105, 


1.  SmrgnU  ▼.  — .  5  Oow.  110. 
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Aoofti  T.  J7a«M;  8  Od.  124.  Thatproof  of  aproauMof  niARUigeisiioiad- 
miwiWft  to  *tiii««^  the  damages  in  an  actum  brought  by  tha  father  for  ndi 
uk  injury  ia  bald,  otting  the  principal  caae  aa  anthority,  in  OUlei  t.  Jf end;  7 
Wend.  lM;.aro«NiefiT.ifeil^peiH6Deiiio,368;  WeUsY.  PadgM^SBmASa. 


Eluott  v.  Brown. 

[9  WkHBOL.  4m.] 

VioLsms  or  Bxfsluho  AnAULT.  —A  pUintiff  m  aa 
an  ■■■■lilt  and  batteiy  oan  not  recover  if  it  appear  that  ha  used  < 
▼iolanoe*  and  audi  aa  waa  not  neoeanry  in  hta  ofwn  defnnaa  m  mpniKm 
the  aaMnlt. 
ImnucnoH  ab  to  Corb.— On  appUoatkm  of  the  Jvy  it  ia  propar  for  tba 
judge  to  inatroet  thenit  in  an  aetion  for  tort^  what  amowit  of  damagea 
will  oany  ooata. 

Ebbob  to  the  common  pleas  in  an  action  of  aaaaolt  and  bat- 
teiy to  which  the  defendant  pleaded  not  goiltj  with  notioe  of 
mm  assault  demesne.  At  the  trial  it  appeared  that  the  defend- 
ant first  struck  the  plaintiff  in  the  face,  bat  that  the  plaintiff, 
who  was  a  large  and  poweif  al  man,  immediately  attacked  the 
defendant,  who  was  a  small,  feeble  old  man,  threw  him  down, 
and  beat  him  with  excessive  and  unnecessaiy  Tiolence,  so  that 
he  was  seriously  bruised  and  injured,  made  yeiy  ill,  and  was 
with  difficulty  separated  from  the  defendant  as  he  lay  helpless 
on  the  ground  and  prevented  from  doing  him  further  injury. 
The  judge  instructed  the  juiy  that  their  only  inquiry  should  be 
who  struck  the  first  blow,  and  that  if  the  defendant  waa  the 
first  assailant,  although  the  plaintiff  used  excessiTC  and  iinnomn 
sary  violence  in  repelling  the  assault  and  greatly  injured  the 
defendant,  he  did  not  thereby  lose  his  cause  of  action,  although 
he  might  have  given  the  defendant  also  a  cause  of  action,  and 
that  the  evidence  as  to  the  injuries  suffered  by  the  defendant 
was  admissible  only  in  mitigation  of  damages.  The  jury  sub- 
sequently came  in  and  requested  instructions  as  to  the  amount 
of  damages  which  would  carry  costs,'  but  the  judge  refused  to 
instruct  them  on  that  point,  holding  that  the  only  question 
which  they  were  to  try  was  as  to  whether  or  not  the  defendant 
had  committed  the  assault,  and  that  they  should  award  such 
damages  as  the  wrong  required.  The  defendant  excepted  to  all 
the  instructions.  Verdict  and  judgment  for  the  plaintiff,  to  re- 
verse which  the  defendant  brought  this  writ. 

D.  Grahavi,  for  the  plaintiff  in  error. 

J.  Edwards,  for  the  defendant  in  error. 
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By  Oourt,  Sataob,  0.  J.  The  first  qaestion  is  an  important 
one,  and  it  is  rather  strange  that  no  case  is  to  be  found  as 
far  as  my  researohes  have  extended,  where  the  point  has  been 
adjadicated.  It  has  been  decided  by  this  court,  though  I  can 
not  find  the  decision  reported,  that  there  can  not  be  a  recovery 
by  both  parties  in  cross-actions.  The  party  who  first  recovers 
may  plead  that  recovery  in  the  suit  against  himself  for  the  same 
afiray.  Had  the  parties  been  reversed  in  this  case,  upon  the 
same  testimony  which  was  given,  the  court  would ,  no  doubt, 
have  charged  the  jury  that  although  Elliott  might  have  commit- 
ted the  first  assault,  yet  if  Brown  used  more  violence  than  was 
necessary  to  his  own  defense,  he  became  a  trespasser,  and  was 
liable  to  pay  damages  to  the  plaintiff.  Such  unquestionably  is 
law.  It  was  so  laid  down  by  Holt,  0.  J.,  in  Cockorofi  v. 
SmUhf  Salk.  642,  where  he  says:  ''  That  for  eveiy  assault  he 
did  not  think  it  reasonable  a  man  should  be  banged  with  a 
cudgel;  that  the  meaning  of  the  plea  (son  assauU  demesne)  was, 
that  he  struck  in  his  own  defense.  The  facts  of  the  case  are 
not  given,  but  what  appears  in  1  Ld.  Baym.  177,  it  was  an 
action  for  mayhem,  in  biting  off  the  plaintiff's  finger,  and  the 
first  assault  by  the  plaintiff  was  tilting  the  form  on  which  the 
defendant  sat,  whereby  the  defendant  fell;  or,  according  to  11 
Mod.  43,  in  a  scuffle  the  plaintiff  ran  his  finger  towards  the 
defendant's  eyes,  whereupon  the  defendant  bit  off  a  joint.  It 
waa  held  in  that  case  a  good  defense.  But  the  principle  is 
laid  down  by  the  court,  though  they  say  contrary  to  common 
practice,  that  for  a  small  assault  there  must  not  be  an  unequal 
return;  but  the  question  should  be  what  was  necessaiy  for  a 
oian's  defense;  not  who  struck  first.  This  case  of  Cocborqft  v. 
9fRt^  is  referred  to  by  all  subsequent  writers. 

The  same  principle  was  recognized  in  South  Carolina,  in  the 
caae  of  The  State  v.  Wood,  1  Bay,  851.  The  defendant  was  in- 
dicted for  an  assault  and  battery  on  a  woman.  He  proved  that 
ahe  struck  him  first  with  a  cowskin,  whereupon  he  gave  her 
aeveral  severe  blows  with  a  large  stick,  and  left  her  speechless 
on  the  ground.  The  court  directed  a  verdict  against  the  de- 
fendant. They  agreed  that  the  general  rule  of  law  is  that  it  is 
a  justification  to  the  defendant  that  the  prosecutor  or  plaintiff 
gives  the  first  blow;  but  the  resistance  ought  to  be  in  proportion 
to  the  injury  offered.  Where  a  man  disarms  the  aggressor,  or 
puts  it  out  of  his  power  to  do  further  injury,  he  ought  to  desist 
from  further  violence;  and  if  he  commits  any  further  outrage 
he  becomes  the  aggressor.    The  case  in  Salk.  642,  is  cited  as 
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flonnd  law.  So  the  master  of  a  vessel  has  a  right  to  use  proper 
chasetisement  for  disobedience  of  orders;  bat  if  it  be  exceasiTe, 
and  oat  of  proportion  to  the  offense,  he  become  a  trespaaaer :  15 
Mass.  847,  365.  And  so  in  all  coses  where  the  right  of  chas- 
tisement is  giren  hy  law,  if  unnecesssxj  seTeiitj  is  used,  an  ac- 
tion or  an  indictment  lies. 

The  plaintiff  in  this  case  had  no  greater  rights  than  tboae 
who  are  permitted  by  law  to  chastise  others  nnder  their  con- 
trol. Admitting  that  the  defendant  gave  the  first  blow,  this 
authoriied  the  plaintiff  to  resbt  force  by  force,  and  to  disarm 
or  disable  his  adversary;  bat  it  did  not  authorize  an  athletic, 
gigantic  man  to  crash  almost  to  death  a  little,  feeble  old  man. 
There  can  be  no  manner  of  doobt,  then,  that  had  Elliott  saed 
Brown,  he  woald  have  been  entitled  to  recover  exemplary  dam* 
ages,  and  from  former  decisions,  should  this  recovery  be  sus- 
tained, it  is  a  bar  to  any  action  which  Elliott  may  bring.  Can 
the  law  tolerate  snch  injustice  ?  How  can  the  plaintiff  be  in 
any  better  situation  in  the  eye  of  the  law  and  of  reason  by  being 
plaintiff,  than  he  would  be  in  were  he  the  defendant?  If  the 
law  IB  as  stated  in  the  court  below,  any  person  who  is  assaolted 
ever  so  slightly,  and  that,  too,  upon  his  own  provocation,  may 
turn  upon  his  assailant  and  beat  him  as  much  as  he  pleases 
without  killing  him,  and  yet  recover  damages  from  the  man 
whom  he  has  thus  abused.  The  law  is  not  chargeable  with 
such  injustice.  It  is  true  that  both  parties  may  be  guilty  of  a 
breach  of  the  peace,  and  may  be  liable  to  punishment  by  indict- 
ment at  the  suit  of  the  people,  whose  laws  they  have  both  of- 
fended; but  a  civil  action  can  not  surely  be  sustained  by  each 
of  them  against  the  other.  The  judge  should  have  told  the 
jury  that,  although  the  defendant  might  have  given  the  first 
blow,  yet,  if  the  plaintiff  had  used,  not  only  more  force  than 
was  necessary  for  self-defense,  but  had  unnecessarily  abused  the 
defendant,  that  then  he  was  not  entitled  to  recover  damages;  but 
was  liable  to  pay  damages  should  Elliott  prosecute  him. 

On  the  other  point  the  judge's  direction  to  the  jury  was 
strictly  correct.  It  is  the  duty  of  the  jury  to  ascertain  what 
damages  the  plaintiff  has  sustained;  and  also  how  much  the  de- 
fendant ought  to  be  punished;  and  if  the  jary  consider  the 
costs  as  part  of  the  amount  which  the  defendant  should  pay,  and 
wish  to  give  no  greater  damages  than  barely  enoogh  to  cany 
costs,  or  to  give  such  a  sum  as  will  not  carry  costs,  they  have  a 
right  so  to  do.  I  think,  therefore,  it  would  have  been  proper 
to  have  given  the  jury  the  information  they  wanted.    But  with- 
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ont  deciding  whether  the  refuBal  of  the  judge  to  state  the  law 
relating  to  costs  to  the  jury  was  erroneous,  I  am  of  opinion 
that  the  judgment  should  be  reversed  on  the  first  point. 


Am  to  TEX  BzTXHT  Of  TBI  RiOHT  07  Sklf-Dbfxnsb,  in  cases  of  assault  and 
batteiy,  the  foregoing  decision  is  cited  appprovingly  in  Scribner  v.  Beach, 
4  Denioy  450;  Keyes  v.  Devlin,  3RD.  Smith,  524;  San/ord  v.  Eiyhth  Avenue 
R,  R,  Co.,  7  Bos.  139;  Bailey  v.  Kay,  50  Barb.  111.  The  case  is,  also,  re- 
ferred to  as  an  authority  on  the  point  that  a  jury  have  a  right  to  instmctions, 
in  case  they  desire  them,  as  to  the  effect  of  their  verdict  upon  the  question  of 
DOsAi,  in  JVoftM  Y.  Moses,  3  Barb.  34;  Hieks  v.  Foster,  13  Id.  665;  Wt^ffle  t. 
DiUmbadt,  4  Abb.  K.  a  460;  S.  C,  39  Barb.  734;  38  K.  Y.  55. 


AtjTiEN  V.  Cropoot. 

[2  WnmsLL,  615.] 
WoSDS  SpoKSir  BxroBB  A  Magistrate  by  a  complainant  who  has  caused  one*8 
snrest  for  a  crime  after  the  defendant  has  been  brought  in  averring  the 
truth  of  his  complaint  are  not  actionable. 

AoTXOH  for  slander.  At  the  trial  at  the  circuit  it  appeared 
that  the  defendant  had,  by  complaint  before  a  justice,  caused 
the  plaintiffs  arrest  for  a  crime,  and  when  the  plaintiff  was 
brought  before  the  justice,  he  asked  the  defendant  if  he  was 
guilty;  the  defendant  answered  *'  that  his  shop  had  been  broken 
open,  his  leather  stolen,  and  his  shoes  cut  to  pieces,  and  he  be- 
lieved the  defendant  did  it,"  etc.  Being  asked  if  he  considered 
himself  under  oath,  he  answered  that  he  did.  These  were  the 
words  for  speaking  which  this  action  was  brought.  The  defend- 
ant claimed  that,  having  been  spoken  in  the  course  of  a  judicial 
inquiry,  the  words  were  not  actionable,  but  the  judge  ruled 
that  they  were.  Verdict  for  the  plaintiff,  which  the  defendant 
now  moved  to  set  aside. 

c/.  Edwards,  for  the  defendant. 

i/l  A,  Spencer, tor  the  plaintiff. 

By  Court,  Mabot,  J.  The  principle  of  law  involved  in  this 
defense  does  not  seem  to  be  very  clearly  settled.  After  review- 
ing the  case  on  this  subject,  Starkie,  Treatise  on  Slander,  193^ 
lays  down  the  broad  rule  that  **  no  action  can  be  maintained 
for  anything  said  or  otherwise  published  in  the  course  of  a 
judicial  proceeding,  whether  criminal  or  civil;  though  for  a 
malicious  and  groundless  prosecution  an  action,  and  perhaps 
an  indictment,  may  be  supported,  founded  on  the  whole  pro- 
ceeding."   This  court,  in  the  case  of  Rmg  v.  Wheeler,  7  Cow 
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726,  adopt  fche  rule  of  law  laid  down  ia  Bailer's  N.  P.  10»  that 
the  defendant  may  justify  by  showing  that  the  words  were 
spoken  by  him  as  counsel  (aiid  the  party  has  the  same  defense) 
and  were  pertinent  to  the  matter  in  question.    In  this  case,  as 
I  understand  it,  the  words  charged  were  pertinent  to  the  mat- 
ter in  question,  because  they  were  the  reiteration  of  the  charge 
specified  in  the  complaint  to  which  the  defendant  had  made 
oath.    The  whole  of  this  case  is  resolred  into  the  question  of 
fact,  were  the  words  spoken  in  the  course  of  a  judicial  pro- 
ceeding?   The  parties  were  before  the  magistrate;  the  plaintiff 
had  been  brought  there  on  a  warrant  issued  on  a  charge  pre- 
ferred against  him  by  the  defendant  under  oath;  the  jostioe  had 
furnished  him  with  the  written  complaint  against  him,  and  he 
was  perusing  it,  when  the  defendant  entered  and  was  interro- 
gated by  the  plaintiff  on  the  subject  of  the  charge  he  had  made 
against  him.    Under  these  circumstances,  the  defendant  might 
have  believed  that  the  magistrate  was  proceeding  on  his  com- 
plaint, and  as  the  plaintiff  had  been  brought  in  to  answer  it, 
he  might  haye  supposed  that  the  plaintiff  had  a  right  to  ques- 
tion him,  and  that  it  was  his  duty  to  answer.    When  an  appeal 
was  thus  made  to  him  as  to  the  truth  of  the  charge  in  presence 
of  the  justice  to  whom  it  had  been  preferred,  and  who  had  the 
matter  before  him,  silence,  he  might  well  suppose,  would  ex- 
cite suspicion  and  subject  him  to  the  imputation  of  shrinking 
from  his  charge  before  the  man  he  had  accused.    If  he  did 
speak,  it  was  natural  to  expect  an  asseyeration  of  his  belief  in 
the  charge  he  had  made  under  oath,  and  an  affirmation  that  he 
had  reason  for  preferring  it. 

There  was  not  probably  a  trial,  strictly  speaking,  going  on 
in  court  at  the  time  the  words  were  uttered,  nor  was  that  neces- 
sary in  order  to  make  the  defense  ayailaUe.  The  proceedings 
on  complaint  do  not  appear  to  have  been  brought  to  a  dose; 
the  matter  of  the  complaint  was  then  pending  before  the  mag- 
istrate to  abide  his  further  order.  In  my  judgment,  the  ques- 
tion of  fact  whether  the  words  were  spoken  in  the  coarse  of  the 
proceeding  upon  the  complaint  made  by  the  defendant,  or  un- 
der such  circumstances  that  the  defendant  had  reason  to  be- 
lieve, and  did  in  good  faith  believe,  that  it  was  necessary  for 
him  then  to  repeat  the  charge  contained  in  his  complaint, 
should  have  been  distinctly  submitted  to  the  jury.  A  new  trial 
ought,  therefore,  to  be  granted  for  the  misdirection  of  the 
iadge. 

New  trial  granted. 
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WOBDH  SPOKJBC  DT  JUDICIAL  PB0CEXDI1T08,  LlABIUTT  FOB.^This  Sabjoct 

is  diMmased  in  the  note  to  MeMiUan  ▼.  Birch,  2  Am.  Vto.  431;  in  Bardin 
▼.  Cunuioel:^  12  Id.  427,  and  note;  and  in  Staefq>oU  y.  Hemim,  17  Id.  187» 
and  note.  The  foregoing  deoiaion  ii  cited  on  thia  point  in  Hattingt  ▼.  Lu$k, 
22  Wend.  411. 


Jackson  v.  Osbobn. 

[9  WwmOKLL,  60S.] 

Cmunoaxs  ov  Psoor  oy  a  Died  mnat  atate  that  the  anbaoribing  witneai 
eramined  by  the  ofl&oer  knew  the  peraon  who  ezeoated  the  deed,  and  a 
atatement  that  he  aaw  him  aign  it  ia  not  anffident  proof  of  hia  identity. 

BviDXircB  THAT  A  WiTKBBS  HAS  BEXN  Inbiotkd  fot  petjnry,  eto.,  he  not  hav- 
ing been  convicted,  ia  not  admiauble  to  affect  hia  competency  or  credi« 
bm^. 

BbASURB  or  iNTBBLnnBAIlON  DT  1HK  MATERIAL  PaBT  07  A  DrRD,  of  which 

no  notice  ia  taken  at  the  execntion,  ia  a  anapioioiia  dronmatance  which 
mnat  be  explained  to  the  Jnry'a  aatiafaotton  by  the  party  prodnoing  the 
deed. 

EnoiMBHT.  At  the  trial  at  the  cireuit  the  plaintiff  produced 
in  evidence  a  deed  of  the  premises  with  a  certificate  of  proof 
stating  that  Joel  Wood,  known  to  the  commissioner  to  be  a  wit- 
ness to  the  deed,  appeared  before  the  commissioner  and  testified 
"  that  he  saw  the  within  grantors  sign  the  same  for  the  purposes 
therein  expressed/'  without  stating  that  he  knew  the  grantors. 
The  eoiBciency  of  the  proof  of  execution  was  objected  to  by  the 
defendant,  but  the  objection  was  overruled.  The  defendant,  to 
impeach  the  testimony  of  Joel  Wood,  offered  evidence  to  show 
that  be  had  been  indicted  for  perjury  and  forgeiy  on  the  com* 
plaint  of  Gibbs,  one  of  the  lessors  of  the  phiintiff,  but  had  not 
been  tried  on  account  of  his  having  fled  the  country,  but  on  ob- 
jection the  evidence  was  rejected.  The  plaintiff  then  offered  to 
read  the  deed  in  evidence,  when  it  appeared  that  the  name  of  the 
grantee  was  written  on  an  erasure  in  a  different  hand  from  the 
rest  of  the  deed,  and  apparently  some  time  after  the  remainder 
of  the  deed,  except,  as  most  of  the  witnesses  thought,  the  signa- 
tures of  the  grantors.  The  defendants  objected  that  the  plaint- 
iff must  explain  the  erasure,  but  the  judge  overruled  the  objec- 
tion, and  held  that  it  was  incumbent  on  the  party  seeking  to 
invalidate  the  deed  to  show  that  the  erasure  was  improperly 
made,  to  which  the  defendant  excepted.  Verdict  for  the 
plaintiff. 

J.  A.  Spencer,  for  the  defendant,  as  to  the  sufficiency  of  the 
:^ertificate  of  proof,  cited  2  Cow.  552;  1  Hopk.  289;  2  Johns.  77, 


Thai  the  |ttcwuuytian  wbb  thai  the  ezasme  was  made  after  the 
execaticm  of  the  deed,  he  cited  1  PhiL  Ey.  405  n.  6. 

J.  A.  CcOier,  lor  the  plaintiff  died  1  Hopk.  247,  948,  and  2 
Cow.  567,  on  the  aabjeci  of  the  aufficleiicj  of  the  certificate  of 
proof,  and  12  Yin.  Afar.  pL  57;  2  Stark.  476;  1  PhiL  Et.  405  n. 
6.;  BolL  H.  P.  255;  1  Bob.  121;  1  Pet  364;  and  2  Muni  m 
[BobertM  t.  Btanion^  5  Am.  Dec.  463],  as  to  the  praaomptioB  eon- 
eemin^  the  erasure. 

By  Court,  Sutheblaxd,  J.  The  act  concerning  deeds,  1  R. 
L.  369,  directs,  thai  where  a  deed  is  offered  to  be  proTed  bjthe 
sabscrilnng  witness,  ''soch  proof  shall  not  be  taken,  nnless 
the  officer  shall  know  the  person  making  sach  proof,  or  have 
satisfactory  CTidence  that  he  is  a  subscribing  witness  to  sach 
deed,  etc,  and  that  such  witness  knows  the  person  who  eze- 
cated  the  same;  all  of  which  shall  be  inserted  in  the  certificate 
of  acknowledgment  of  proof;  and  in  case  of  the  examination 
of  witnesses,  it  shall  be  the  duty  of  such  officer  to  set  forth  in 
sach  certificate  what  witnesses  were  examined  before  him,  and 
the  snbstance  of  the  evidence  by  them  giyen."  The  witness  in 
this  case  does  not  state  that  he  knew  the  person  who  execaied 
the  deed;  he  merely  says  that  he  saw  the  grantor  sign  the  same, 
that  is,  they  represented  themselves  to  be  the  grantors;  bat 
;¥hether  the  names  signed  by  them  were  their  trae  names,  does 
not  appear;  for  the  witness  does  not  say  that  he  knew  them. 
In  Jackson  t.  Oumaer,  2  Cow.  562,  the  officer  certified  that 
the  grantor,  who  acknowledged  the  deed,  was  known  to  him, 
but  did  not  add  that  he  knew  him  to  be  the  person  described 
in,  and  who  executed  the  deed.  The  certificate  was  held  suffi- 
cient in  that  case,  principally  on  the  ground  that  it  had  been 
sanctioned  by  general  use,  which  amoanted  to  a  practical  con- 
struction of  the  act.  The  same  point  also  arose  and  was  de* 
eided  in  Droup  ▼.  Hdight,  1  Hopk.  Ch.  267.  The  argament  of 
the  attorney-general,  in  the  last-mentioned  case,  pp.  246,  247, 
248,  seems  to  concede  that  the  certificate  could  not  hare  been 
sustained  if  the  officer  had  omitted  to  state  that  the  grantor  wsa 
known  to  him;  that  the  fact  of  such  knowledge  could  not  be  io- 
ferred  from  the  statement  that  the  grantor  appeared  and 
acknowledged  the  deed.  It  is  evident  that  such  omiasion 
would  have  been  held  fatal  in  that  case,  and  it  appears  to  me  to 
be  equally  so  in  this:  6  Johns.  149;  2  Id.  77.  The  deed,  there- 
fore, ought  not  to  have  been,  admitted  in  evidence. 

The  evidence  ofiered  to  impeach  the  witness  to  the  deed. 
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properly  rejected.  That  he  had  been  indicted  for  perjury  and 
forgery,  did  not  affect  Lis  competency,  not  having  been  tried 
and  conyicted.  The  credibility  of  a  witness  is  not  to  be  im- 
peached by  proof  of  a  particular  offense,  but  by  evidence  of 
general  bad  character.  If  it  was  not  competent  to  prove  that 
the  witness  had  perpetrated  the  offenses  for  which  he  had  been 
indicted,  of  which  there  could  be  no  question,  it  follows,  of 
necessity,  that  the  fact  of  his  having  been  indicted  was  inad- 
missible evidence:  1  Phil.  Ev.  229,  230.  That  the  indictment 
had  been  procured  by  one  of  the  lessors  of  the  plaintiff,  did  not 
Tary  the  case. 

The  judge  decided  substantially,  that  where  there  was  an 
erasure  or  interlineation  in  a  deed,  the  presumption  of  law 
was,  that  it  was  made  before  the  execution  of  the  deed,  and 
that  it  was  incumbent  on  the  party  seeking  to  invalidate  the 
deed  to  show  that  the  alteration  had  been  improperly  made. 
In  this  opinion,  I  think,  he  erred.     Mr.  Phillips,  in  his  treatise 
on  evidence  (1  vol.  405),  says:  If  there  is  any  blemish  in  the 
deed,  by  rasure  or  interlineation,  the  deed  ought  to  be  proved, 
though  above  thirty  years  o}d,  and  the  blemish  satisfactorily  ex- 
plained.   In  such  a  case,  the  jury  would  have  to  try  whether 
the  rasure  or  interlineation  was  before  or  after  the  delivery  of 
the  deed;  for,  if  the  rasure  was  before  that  time,  the  deed  is 
stall  valid.    It  is  only  after  the  delivery  that  a  rasure  or  in- 
terlineation can  affect  a  deed,  and  even  then  they  are  in  some 
cases  immaterial.    Mr.  Justice  Buller,  in  his  treatise,  p.  255, 
also  says,  that  a  rasure  or  interlineation  in  a  deed  is  a  sus- 
picious circumstance,  which  will  make  it  necessary,  even  in  the 
case  of  a  deed  of  thirty  years'  standing,  for  the  party  to  prove 
the  deed  by  the  witnesses,  if  living,  or  if  dead,  by  proving  their 
handwriting  and  the  handwriting  of  the  party,  in  order  to  en- 
counter the  presumption  arising  from  the  blemishes  in  the  deed. 
When  nothing  appears  but  the  fact  of  an  erasure  or  interlinea- 
tion in  a  material  part  of  the  deed  of  which  no  notice  is  taken 
at  the  time  of  the  execution,  it  is  a  suspicious  circumstance, 
which  requires  some  explanation  on  the  part  of  the  plaintiff, 
but  whether  the  explanation  given  is  satisfactory  or  not,  is  for 
the  jury  to  determine. 
New  trial  granted. 

I 
GiTKD  OH  THB  FoLLOWDTo  PoiNTs:  That  wfaero  ft  witness  is  called  to  prove 

the  ezeoatioD  of  «  deed,  the  certificate  must  state  that  he  testified  that  he 

knew  the  grantor:  Jaehmm  v.  Oouldj  7  Wend.  366;  Duu  v.  Olover,  1  Ho£ 

Ch.  74.    As  to  what  is  necessary,  generally,  to  render  the  certificate  sofildent  I 
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in  fiioh  %  oaie:  AveM  y.  WiUon,  4  Barb.  183;  m  to  the  preramptioii  oon- 
seming  mMSplaiiied  emnret  and  interlineationa  in  a  deed,  and  the  effect 
thereof,  Berriek  t.  MaUn,  22  Wend.  894;  Smiik  t.  McOowan,  3  Bwb.  407; 
TiUoH  Y.  CJmtofi  «fo.  /lu.  Co.,  7  Id.  068;  iT&^M^  t.  Johnton^  11  Id.  540; 
Van  Burm  y.  Coekbum,  14  Id.  122;  Jfay&ee  y.  iSaifcM,  2  E.  D.  Smith,  7; 
7V»y2or  y.  CrvwrnnshiM,  61S[.  T.  Leg.  Ohe.  222;  that  erkUnoeol  an  indicts 
ment  for  perjoiy,  withont  a  trial,  ia  not  admiMiihlft  to  impeach  » 
Neweomb  t.  QriawM,  24  K.  T.  30. 


Lanowobtht  v.  Shfch. 

Pabol  ERLABomnrr  of  the  Tub  for  the  perfonnanoe  of  a  oorennat  in  a 

sealed  inatroment  ia  good. 
RnuDT  IS  ow  TBx  AoBXEMEST  EiTLABQiKO  THB  Tmi^  and  not  on  the  ooy^ 

naot  itaelf,  where  there  ia  an  enlaigment  of  a  oonditian  precedent. 

CoTSNAHT  on  a  sealed  agreement  dated  September  20,  1825, 
whereby  the  plaintiffs  engaged  to  bnild  for  the  defendants  a 
bulkhead  in  East  riyer,  one  iiiousand  or  one  thousand  two  hun- 
dred feet  to  be  completed  by  February  1, 1826,  and  the  residue 
by  August  1, 1826,  if  dock  logs  could  be  procured,  for  which 
the  defendants  covenanted  to  pay  five  cents  per  foot  whencTcr 
and  as  often  as  the  work  should  amount  to  fifty  thousand  cu- 
bical feet,  security  to  be  given  by  the  plaintiffs,  etc  The 
declaration  contained  four  counts.  The  first  averred  the  com- 
pletion of  one  thousand  feet  by  February  1;  that  the  whole 
would  have  been  then  finished  but  for  the  imx>os8ibility  of  pro- 
ouring  dock  logs,  of  which  the  defendants  had  notice;  that 
security  had  been  given  as  required;  that  if  the  plaintiffs  had 
been  notified  and  required  to  do  so,  they  would  have  finished 
the  whole  by  August  1;  that  being  subsequently  required,  they 
did  complete  it  by  January  1, 1827,  and  it  was  accepted  by  the 
defendants;  that  the  yalue  of  the  work  was  fifty  thousand 
and  twenty-five  dollars,  and  that  the  defendants  had  paid 
part,  but  refused  to  pay  the  residue.  The  third  and  fourth 
•counts  averred,  in  substance,  that  one  thousand  two  hundred 
feet  were  completed  by  February  1,  and  that  the  whole  would 
have  been  finished  but  for  the  inability  to  procure  dock  logs, 
•etc.,  and  that  on  August  1,  the  time  for  completing  the  con- 
tract, was  by  request  of  the  defendants  waiyed  and  enlarged  for 
a  long  space  of  time,  within  which  the  work  was  finished.  The 
second  count  averred,  the  completion  of  fifty  thousand  cubical 
feet  by  November  19,  1825,  for  which  the  defendants  refused  tc 
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pay,  thus  leaTing  the  plaintiffs  without  funds  to  prosecute  the 
work  for  one  year;  and  averred  the  completion  of  other  parts  of 
the  work  from  time  to  time,  and  the  defendants'  refusal  to  pay, 
and  consequent  delays.  Pleas,  non  est  factum,  payment  to  sev- 
eral of  the  breaches  in  the  second  count,  and  demurrer  to  the 
residue,  and  to  the  first,  third,  and  fourth  counts. 

O.  H.  HdU,  for  the  defendants,  claimed  that  the  action  should 
have  been  assumpsit  on  the  agreement  enlarging  the  time,  and 
that  the  defendant's  proper  course  was  to  demur,  citing  4  Cow. 
564;  LiiOe  ▼.  Holland,  3  T.  B.  590;  Freeman  t.  Adams^  9  Johna. 
115;  BuOer  t.  Boe,  8  Id.  806. 

C.  Walker,  for  the  plaintiffs,  contended  that  the  plaintifb 
could  bring  covenant  on  the  original  contract,  setting  forth  the 
parol  enlargement  of  the  time,  citing  Chit,  on  Cont.  27;  8  Johns. 
306;  1  Esp.  Cas.  85;  8  Johns.  532. 

By  Court,  Sataoe,  C.  J.  This  cause  comes  before  the  court 
upon  a  demurrer  to  the  several  counts  in  the  declaration.  The 
action  is  founded  on  a  contract,  under  seal,  by  which  the  plaint- 
iffs covenanted  to  erect  a  certain  bulkhead  in  the  East  river,  to 
be  completed  by  a  certain  day,  and  the  defendants  covenanted 
to  pay,  etc.  In  two  of  the  counts  the  plaintiffs  do  not  even 
aver  performance  by  the  day  mentioned.  In  the  other  two, 
they  offer  as  an  excuse  for  not  performing  by  the  day,  an  en- 
largement of  the  time  by  the  defendants.  There  can  be  no 
doubt  that  a  parol  enlargement  of  the  time  set  in  a  sealed 
instrument  for  the  performance  of  covenants  is  good;  but  there 
can  be  as  little  doubt,  at  this  day,  that  where  there  is  such 
enlargement  of  a  condition  precedent,  the  plaintiff  loses  his 
remedy  upon  the  covenant  itself,  and  must  seek  it  upon  the 
agreement  enlarging  the  time  of  performance.  This  ques- 
tion arose  in  JeweU  v.  Schroeppel,  4  Cow.  566,  where  Suther- 
land, J.,  says:  '*  It  is  abundantly  settled  that  the  plaintiffs,  in- 
asmuch as  they  had  not  performed  within  the  time  stipulated  by 
the  original  contract,  could  not  recover  upon  the  covenants 
contained  in  it.  They  could  not,  in  such  action,  give  evidence 
of  an  extension  of  the  time."  The  cases  referred  to  fully  sup- 
port  that  proposition.  In  (be  case  of  LUUe  v.  Holland,  3  T.  B. 
690,  the  plaintiff  declared  in  covenant.  He  was  to  build  two 
houses  for  the  defendant  by  a  certain  day;  and  on  the  trial  it 
appeared  that  the  work  was  not  done  by  the  time,  but  that  the 
time  was  enlarged  by  parol,  the  work  was  done  within  the  en- 
larged time.     The  judge  held  that  this  evidence  did  not  support 
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the  allegation  in  the  declarationi  and  the  plaintiff  was  non- 
Buited;  and  the  court  refused  a  rule  to  show  cause  why  it  should 
not  be  set  aside.  Broum  v.  Ooodman^  3  T.  B.  592,  n.  b,  was 
an  action  of  debt  on  an  arbitration  bond,  in  which  the  time  was 
limited  for  the  arbitrator  to  make  his  award.  The  declaration 
stated  that  the  time  was  enlarged  by  mutual  consent^  and  that 
the  award  was  made  within  the  enlarged  time.  On  demurrer. 
Lord  Kenyon  said  that  the  plaintiff  had  no  remedy  on  the  bond. 
By  that  the  defendant  had  bound  himself  to  abide  an  award  to 
be  made  within  a  given  time,  but  that  could  never  extend  the 
penalty  to  an  award  made  under  a  new  agreement. 

The  case  of  LiUle  v.  Holland  was  recognized  as  good  law  in 
PhiUips  V.  Bose,  8  Johns.  892,  393,  where  the  plaintiff  had 
agreed  to  build  an  oil  mill  by  a  certain  day,  but  built  it  by  an- 
other day,  and  within  the  enlarged  time.  The  court  said  that 
evidence  that  the  contract  was  enlarged  by  parol  agreement  will 
not  support  the  declaration.  The  case  of  Brown  v.  Ooodman 
has  also  been  recognized  by  this  court  in  F^reefnan  y.  Adami, 
9  Johns.  110.^  That  was  an  action  on  an  arbitration  bond,  on 
the  back  of  which  the  parties  had  indorsed  an  agreement  under 
seal,  enlarging  the  time  for  making  the  award,  and  it  was  made 
within  such  a  time.  The  court  said  that  by  the  decision  of 
Brown  v.  Goodman,  an  action  will  not  lie  on  the  bond;  the 
party  has  another  remedy  upon  the  submission  implied  iu  the 
agreement  to  enlarge  the  time.  They  go  on  to  say  that  if  a 
contract  be  subsequently  changed  you  must  declare  otherwise 
than  on  the  contract  itself;  and  they  distinguish  between  cases 
where  actions  are  brought  upon  such  agreements  and  those  cases 
where  the  enlargement  of'  time  is  presented  by  way  of  defense, 
as  in  Fleming  v.  CfUbert,  8  Johns.  528,  where  such  an  enlaige- 
ment  was  held  to  be  a  good  defense.  The  cases  cited  by  plaint- 
iff's counsel  are  cases  of  that  description.  It  follows  that  the 
parts  of  the  declaration  demurred  to  are  bad,  and  the  defend- 
ants are  entitled  to  judgment  upon  the  demurrers. 


As  TO  THX  ExTXNSiON  07  TiMS  voB  PxBfOBMAifCB  of  ft  sealed  oontnet, 
by  parol,  and  the  effect  thereof,  and  as  to  the  proper  method  of  declaring  in 
such  a  case,  Langioortfiy  ▼.  Smith  is  cited  as  an  authority  in  Crane  v.  J/ay- 
nard,  12  Wend.  412;  Bloomer  v.  Sherman^  2  Ed.  Ch.  464;  ^iiiic4  ▼.  Brown, 
17  Barb.  434;  Bunt  v.  Bloomer,  6  Dner,  206;  ScoU  ▼.  Hamamam,  2  McLesn, 
186. 

1.   O^ohBL  118. 
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DlWEB  v.  MoLAUGHIilN. 

BsEomov  ov  P088I8SIOV  BT  A  MoETOAOOB  or  Tendor  of  oluittoLi^  inoon 
■istont  with  the  faoe  of  the  deed,  is  prima/acie  frandolent^  bat  may  be 
explained. 

FkAUD  18  A  Quiamox  or  Law  in  each  a  oaae,  if  the  facts  are  not  disputed. 

MoKTOAOB  or  Chattbls  to  Ssourb  Futurb  Advances,  made  on  the 
strength  of  a  parol  agreement,  the  object  not  being  expressed  in  the 
mortgage,  is  void  pro  taiUo,  as  against  creditors. 

Badqbs  or  Fraxtd  in  Mo&tqaob. — A  mortgage  of  an  entire  stock  in  trade, 
the  mortgagor  remaining  in  possession  and  selling  the  goods  until  long 
after  the  mortf^age  becomes  absolute,  withoat  any  aoconnting  to  the 
mortgagee,  the  mortgage  being  for  a  larger  amonnt  than  is  due,  the  ac- 
tual indebtedness  being  indefinite  in  amonnt,  the  mortgagee  agreeing  to 
make  f otnre  advances,  the  amount  of  which  is  not  stated,  and  only  two 
or  three  persons  having  knowledge  of  the  mortgage,  will  be  adjudged 
fraudulent  in  law,  as  against  creditors,  however  honest  the  intention  of 
the  parties  may  have  been. 

JtmoMBNT  Cbxdttob  wbosb  Execution  is  Levied  stands  on  similar  ground 
with  a  bona  fide  purchaser  in  such  a  case  as  against  the  mortgagee. 

Erbob  to  the  common  pleas  in  on  action  of  trespass  brought 
by  McLaughlin  against  Diwer  and  Gunton,  for  taking  certain 
pipes  of  brandy  and  gin,  and  sundry  other  articles.  Plea,  the 
general  issue,  with  notice  of  justification  under  an  execution  in 
favor  of  Diwer  against  one  Stephens,  which  was  executed  by 
0unton  as  deputy  sheriff.  At  the  trial,  the  plaintiff  proved  that 
being  surety  for  the  rent  of  certain  premises  occupied  by 
Stephens,  the  latter,  on  August  20, 1824,  to  secure  the  plaintiff 
from  responsibilities  he  had  and  might  come  under  for  Ste- 
phenSy  and  for  crediting  him  with  liquors,  etc.,  executed  to  the 
plaintiff  a  mortgage  of  the  goods  and  chattels  iu  his  house,  con- 
sisting of  household  furniture,  and  the  ordinary  contents  and 
fixtures  of  a  retail  grocery,  including  sundry  standing  casks 
and  their  contents,  and  two  hundred  bushels  of  potatoes,  and 
other  articles,  to  be  void  on  the  payment  of  eight  hundred  dol- 
lars on  or  before  January  1,  1825,  according  to  a  certain  note, 
and  authorizing  the  mortgagee,  on  default  of  payment,  to  take 
and  sell  the  goods,  etc.,  said  mortgage  providing  that  until  de- 
fault, the  mortgagor  should  remain  in  possession  and  full  en- 
joyment of  the  goods,  etc.  It  was  further  proved,  by  parol, 
that  the  mortgagor  was  indebted  to  the  mortgagee  at  the  time 
of  the  mortgage,  for  one  hundred  or  one  hundred  and  fifty  dol- 
lars; that  the  latter  was,  and  continued  under  responsibilities 
lor  the  former  until  the  time  of  the  seizure,  when  the  mort- 
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gagor's  indebtedness  to  the  mortgagee  had  increased  to  nearly 
sis  hundred  dollars.  It  farther  appeared  that  the  mortgagor 
remained  in  possession,  disposing  of  the  goods  as  nsaal,  and 
rendering  no  account  to  the  plaintiff  of  the  sales  or  receipts 
until  the  mortgage  became  absolute,  and  afterwards,  owing  to 
the  plaintiff's  indulgence  to  the  mortgagor's  misfortunes,  until 
the  time  of  the  seizure;  and  that  the  liquors  and  goods  were 
much  changed  from  the  time  the  mortgage  was  giren  until  the 
seizure,  while  the  standing  casks,  etc.,  and  other  fixtures, 
remained  the  same.  These  latter  articles  were  estimated  by  a 
witness  to  be  worth  fifty -seven  dollars  and  fifty  cents.  It  ap- 
peared also  that  the  goods  were  seized  under  an  execution  on  a 
judgment  in  favor  of  Divver,  and  against  Stephens,  reooTered 
August  80,  1827,  for  two  hundred  and  twenty-three  doUars, 
and  were  sold  for  one  hundred  and  thirty-six  dollara.  It  did 
not  appear  that  the  existence  of  the  plaintiff's  mortgage  was 
known  until  he  claimed  the  property  after  levy,  except  to 
two  persons,  who  were  present  at  its  execution.  Motion  for  a 
nonsuit  oyerruled.  Verdict  and  judgment  for  the  plaintiff  for 
forty-five  dollars,  to  reyerse  whioh  the  defendants  brought 
error. 


C.  (yOovmor^  for  the  plaintifb  in  error,  claimed  that  the 
mortgage,  under  the  circumstancee,  was  fraudulent  in  law,  citing 
1  Esp.  205;  8  Cow.  166  [BineU  y.  Eopkim^  15  Am.  Dec.  259]; 
9  John&  850;  1  Oranch,  810;  7  Cow.  782. 

D.  Chraham,  for  the  defendant  in  error,  claimed  that  the  mort- 
gage was  yalid,  citing  8  Johns.  446  [BedU  v.  Ouemsey,  5  Am. 
Dec.  848];  James  y.  Marey,  2  Cow.  246  [14  Am.  Dec.  475];  8  Id. 
166  [BisseU  y.  Hopbins,  15  Am.  Dec.  259];  4 Id.  461;  7  Id.  290. 

By  Court,  SAyAOs,  C.  J.  There  is  less  difficulty  in  laying 
down  the  rule  of  law  in  cases  of  this  description,  than  in  the 
proper  application  of  it  to  the  circumstances  of  each  case.  The 
possession  of  personal  property  by  the  vendor  or  mortgagor,  in- 
consistent with  the  face  of  the  deed,  is  prima  facie  evidence  of 
fraud,  but  subject  to  explanation.  In  other  words,  such  a  pos- 
session is,  "  except  in  special  cases  and  for  special  reasons,  to 
be  shown  to  and  approyed  of  by  the  court,  fraudulent  and  yoid 
as  against  creditors."  The  mortgage  in  this  case,  after  forfeit- 
ure without  explanation,  must  be  held  fraudulent  and  void  as 
against  creditors.  The  only  real  question,  therefore,  is,  whether 
the  reasons  shown  why  the  posisession  was  not  changed,  are  such 
as  can  be  approved  of  by  the  court,  under  the  special  cirenm- 
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stances.  The  counsel  for  the  defendant  in  error  contends  that 
this  is  a  question  for  the  juxy.  Upon  a  conceded  state  of  facts, 
fraud  is  a  question  of  law.  There  is,  in  this  case,  no  dispute 
about  facte;  it  is  a  question  for  the  court,  therefore,  to  decide 
trhether  the  mortgage  was  Tslid  or  Toid  as  against  creditors. 
Howeyer  honest  the  intentions  of  the  parties  may  have  been, 
their  acts  were  such  as,  in  my  judgment,  can  not  be  sustained 
against  creditors  of  the  mortgagor.  The  mortgage  is  for  eight 
hundred  dollars;  whereas  the  indebtedness  did  not  exceed  one 
hundred  and  fifty  dollars,  and  was  probably  not  over  one  hun- 
dred dollars;  the  mortgagor  did  not  know  the  amount;  the 
mortgagee  was  security  for  the  rent,  but  to  what  amount  does 
not  appear,  and  he  was  to  make  future  advances,  but  how  much 
does  not  appear.  Nothing  appears  in  this  mortgage  to  show  that 
it  was  intended  as  a  security  for  liabilities  incurred,  or  advances 
to  be  made;  and  it  has  been  decided  that  a  mortgage  is  no  se- 
curity for  subsequent  advances  made  on  the  strength  of  a  parol 
engagement:  1  Mer.  7;  2  Cow.  293.  Under  what  circumstances 
a  mortgage  of  chattels  personal,  to  secure  future  advances  ex- 
pressed in  the  deed,  would  be  yalid,  is  a  question  not  necessary 
now  to  be  discussed.  The  mortgage,  then,  upon  its  execution, 
was  Toid  as  against  creditors,  upon  the  principle  just  stated,  for 
so  much  as  was  intended  to  coyer  responsibilities  and  advances. 
There  are  other  circumstances  in  this  case,  which,  in  my 
opinion,  can  not  be  approved  of  by  the  court:  1.  The  deed  it- 
self gives  a  false  account  of  the  transactions  it  recites.  It  holds 
out  that  the  plaintiff  was  a  creditor  of  Stephens  for  eight  hun- 
dred dollars,  when  in  truth  he  was  so  for  only  one  hundred  and 
fifty  dollars;  2.  The  parties  did  not  seem  to  know  the  state  of 
accounts  between  them,  till  the  levy  was  made  on  Divyer's  exe- 
cution; 8.  Stephens'  whole  stock  in  trade  was  mortgaged,  and 
the  mortgagor  was  permitted  to  sell  it  without  rendering  any 
acoount.  This  state  of  things  continued  after  the  mortgage  be- 
came forfeited  from  the  first  of  January,  182S,  till  August,  1827, 
without  any  possession  taken,  or  accounting  of  the  parties,  or 
any  knowledge  of  these  circumstances  by  any  one,  except  by 
one  person  who  drew,  and  by  another  who  witnessed  the  mort- 
gage. In  Paget  y.  Perchard^  1  Esp.  205,  a  Mrs.  Spencer,  who 
kept  a  public  house,  gaye  the  plaintiffs  a  bill  of  sale  of  her 
liquors,  and  all  her  effects  and  furniture,  and  an  agent  of  the 
plaintiffs  took  possession,  but  permitted  Mrs.  S.  to  sell  liquors 
that  day  without  accounting  for  it.  An  execution  was  levied  on 
the  next  day,  and  the  bill  of  sale  was  held  fraudulent.    The 
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case  of  WardaU  v.  Smith,  1  Campb.  332,  was  Teiy  similar  in  its 
circumstanoee  and  was  decided  in  the  same  way.  In  the  case 
of  Benton  y.  ThomhiU,  7  Taunt.  149,  the  plaintiff's  agent  took 
possession  of  the  mortgaged  property,  and  the  mortgagor  waa 
permitted  to  sell  some  of  it,  and  exercise  other  acts  of  owner- 
ship,  bat  the  sale  was  held  Talid,  being  shown  to  be  for  a  bona 
fide  debt.  There  are  many  cases  in  this  country  where  mort- 
gages of  personal  property  were  considered  valid,  though  the 
possession  remained  in  the  mortgagor.  Bat  I  have  seen  none 
like  the  present. 

The  case  of  BiaseU  t.  EojMns  [15  Am.  Dec.  259]  goesaa  to 
any  in  this  court.  There,  howerer,  there  was  an  exact  account- 
ing between  the  parties,  and  a  reaccounting  but  a  few  days 
before  the  levy;  the  claim  of  the  mortgagee  was  publicly  known, 
and  the  reason  of  lesTing  the  mare  in  possession  of  the  mort- 
gagor was  temporary,  and  to  enable  him  to  transact  his  busi- 
ness as  a  public  officer;  but  in  that  case  the  mortgagor  was  not 
permitted  to  sell  any  of  the  articles  mortgaged,  and  appropriate 
the  money  to  his  own  use.  There  was  no  secrecy,  no  misrepre- 
sentation of  the  true  state  of  the  accounts  between  the  parties. 
It  is  yezy  clear,  and  so  it  seems  to  have  been  understood  at  the 
trial  in  the  court  below,  that  the  mortgage  was  Toid  as  to  all 
the  property,  except  the  standing  casks.  Is  there  any  reason 
why  the  mortgage  is  good  as  to  them,  and  not  as  to  their  con- 
tents? Surely,  the  mortgagor  had  the  same  right  to  sell  them, 
and  take  the  money,  that  he  had  to  sell  the  liquors;  and  had 
he  done  so,  the  mortgagee  could  no  more  pursue  them  in  the 
hands  of  a  bona  fide  purchaser,  than  he  could  the  two  hundred 
bushels  of  potatoes  which  were  included  in  the  mortgage,  and 
which  it  was  no  doubt  intended  should  be  sold.  A  judgment 
creditor,  whose  execution  is  levied,  stands  on  similar  ground 
with  a  bona  fide  purchaser,  and  has  the  same  right  to  hold  the 
property  of  his  debtor. 

To  sanction  a  transaction  like  this,  would  open  a  door  to 
frauds  innumerable,  and  to  an  extent  incalculable. 

Judgment  reversed.  Venire  de  novo  to  New  York  common 
pleas. 

MoBiQAOB  TO  SsoiTBB  FoTUBS  Advahcib,  VAUDiTr  OH.— It  IS  pccfactly 
well  settlad  that  mortgages  to  ■eeare  fatare  advanoes,  if  not  taintod  with 
frand,  or  with  want  of  good  faith,  are  jnat  as  valid  as  if  made  to  Moore  past 
faidebtediMsa,  not  only  as  between  the  parties,  bat  as  against  aabseqoeDl 
p«irobaaei«  and  incambranoers,  so  far  at  least  as  respects  sdyanoes  made  be- 
fore ^he  light  of  sooh  porohasen  or  ineambrancers  has  attached.    It  u-as  to 
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at  common  law:  1  Jones  on  Mort.,  seo.  365;  and  it  la  so  now,  not  only  in 
ISnfjLuid^  bat  throughout  the  United  States,  except  where  positive  statates 
have  been  enacted  prohibiting  or  restricting  such  mortgages:  1  Jones  on 
Mort.  365^  eiseq,;  4  Kent  Com.  176;  Jame$  v.  Moreyt  14  Am.  Dec.  476; 
note  to  PMbone  ▼.  OriawoH  10  Id.  106;  ffopkkwm  v.  Bolt,  9  H.  of  L.  Gas. 
614;  7  Jar.,  K.  &,  1209;  UnUed  StaUa  ▼.  Uooe^  3  Cranch,  73;  JShnroi  v. 
Catg,  7  Id.  34;  Leeds  v.  Camtrcn,  8  Snmn.  488;  Jiipley  v.  Harris,  3  Bias. 
199;  JarraU  ▼.  MeDanid,  32  Ark.  598;  TvUy  ▼.  iTarJoe,  35  Cal.  302;  JETm^- 
ftard  V.  Savage,  8  Conn.  215;  /V:ye  v.  Bank  qflUmois,  11  SL  881;  Nelson  v. 
Boyee,  7  J.  J.  Matah.  401;  Doyle  v.  WhUe,  26  Me.  341;  Brooks  ▼.  Lest^,  36 
Hd.  65;  Adams  v.  Wheeler,  10  Pick.  199;  Commcreia/  ^ani;  y.  Cunningham, 
24  Id.  270;  Ooddard  ▼.  Satoyer,  9  Allen,  78;  Braekett  ▼.  i9ear«,  15  Mich.  244; 
4iMr  ▼.  If  Ait/EeZi,  10  K.  J.  Eq.  (2  Stock.)  107;  BeU  v.  Fleming,  12  Id.  (1 
Beaa.)  13;  S.  C,  Id.  490;  i^armim  y.  Burnett,  21  Id.  (6  0.  £.  Gr.)  87; 
Brmekerjiqf  y.  Marvin,  5  Johns.  Ch.  326;  TrusooU  y.  JE^tn^,  6  N.  Y.  147; 
FasseU  v.  ^S'lmeA,  23  Id.  252;  HaU  y.  Grouse,  13  Hon,  557;  Gar&cr  y.  Hmry, 
7  Watts,  57;  MaffiU  y.  /?^  69  Pa.  St  380;  Seaman  y.  Fleming,  7  Rich. 
Eq.  (S.  C.)  283;  McDaniels  y.  CoZvm,  16  Vt  300;  Alexandria  Savings  Inst.  y. 
Thomas,  29  Gratt.  483.  It  is  trae,  as  stated  by  Mr.  Jones,  1  Jones  on  Mort. 
364,  that  there  is  considerable  diversity  of  opinion  on  this  subject,  bat  that 
diversity  exists,  not  with  respect  to  the  validity  of  such  mortgages  in  general, 
bat  aa  to  whether  or  not  the  nature  of  the  mortgage,  and  the  ultimate  amount 
to  be  aeoured,  shoald  be  stated  pn  the  face  of  the  instrument,  and  also  as  to 
whether  or  not  such  a  mortgage  is  to  be  preferred  to  a  subsequent  lien  as  to 
advanoea  made  after  the  subsequent  lien  attached. 

Nbobhktt  ov  Statino  PuBPOfix  ov  MoBTOAOB. — There  is  much  conflict 
in  the  asthorities  upon  the  point  as  to  whether  or  not  a  mortgage  to  secure 
fatnxe  advances  shoald  state  that  to  be  its  object:  Wescatt  v.  Ounn^  4  Duer, 
ill,  and  Townsend  v.  Stone  Dressing  Co.,  6  Id.  217,  both  citing  the  principal 
ease  aa  holding  that  it  is  necessary  that  the  purpose  should  be  stated.  In 
Walker  v.  Snediker,  Ho£L  Ch.  145^  it  is  held  also,  citing  Dnwer  v.  McLaughlin, 
that  to  render  such  a  mortgage  valid,  the  object  of  it  must  be  stated.  So  in 
MeOavoek  v.  Cordon,  I  Cold.  265,  and  Thurman  v.  Jenkins,  58  Tenn.  426,  it 
b  decided  that  there  must  be  a  specific  recital  of  the  purpose  of  the  mort- 

The  more  reasonable  doctrine,  however,  and  that  which  is  sanctioned  by 
tiie  greater  weight  of  authority,  is,  that  if  the  ultimate  amount  for  which  the 
mortgage  is  intended  as  a  seenrity  is  expressed  in  the  instrument,  it  is  not 
neeessaiy  to  state  whether  such  amount  consists  of  past  indebtedness,  or 
wholly  or  partly  of  future  advances:  Townsend  v.  Stone  Dressing  Co.,  6  Duer, 
817;  Craig  v.  Tappin^  2  Sandf.  Ch.  78;  Bank  of  Utica  v.  Finch,  3  Barb.  Ch. 
893;  Murray  v.  Barney,  34  Barb.  336;  HaU^.  Crouse,  13  Hun,  557;  Collins  v. 
Carlile,  13  m.  254;  Baeon  v.  Brown,  19  Conn.  29;  Lyle  v.  Dueomb,  5  Binn. 
685;  Stover  v.  fferrington,  7  Ala.  143;  TuUy  v.  Harloe,  35  CaL  302;  Foster  v. 
Reynolds,  88  Mo.  553;  Or^n  v.  New  Jersey  OU  Co.,  11  K.  J.  Eq.  (3  Stock.) 
49;  Beel  v.  Fleming,  12  Id.  (1  Beas.)  13;  S.  C,  Id.  490;  1  Jones  on  Mort.,  sec 
374.  Certainly  all  that  can  be  required  by  a  subsequent  purchaser  or  incum- 
brancer in  such  a  case  is  that  the  prior  mortgage  should  give  him  reasonable 
notice  of  the  extent  of  the  lien:  Stoughton  v.  Pasco,  13  Am.  Dec  72.  Un- 
doubtedly, if  the  utmost  possible  amount  of  the  lien  is  stated,  he  has  all  the 
notice  to  which  he  is  entitled.  If  he  desires  to  do  so,  he  can  ascertain  by  in« 
quiry  of  the  mortgagee  the  actual  extent  of  the  lien  within  the  amount  so  spe« 
flified;  if  not,  he  can  treat  the  mortgage  as  a  lien  for  the  whole  amount 
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Henoe»  In  any  event*  he  can  not  be  misled  to  hia  injury.  Of  coone,  hoi 
the  prior  nortgige  is  at  any  partioalar  time  a  lien  only  for  the  amount  for 
which  the  mortgagor  is  aotoally  indebted  to  the  mortgagee  at  that  timop 
whether  the  indebtedness  existed  at  the  time  of  the  mortgage,  or  was  created 
by  subsequent  advances,  and  it  oertaanly  oan  not  matter  to  the  sufaeeqnent  io- 
cumbianoer  in  which  of  these  ways  the  indebtedness  arose.  In  Craig  t.  Tap- 
pm,  2  Sandl  Ch.  7B,  it  was  said  that  the  decision  in  the  prineipal  ease  on  thia 
point  was  due  to  the  hot  that  the  ciicamstanoes  indicated  that  the  prior 
mortgage  was  tainted  with  actual  frand. 

Aa  TO  WHSiHKB  OB  KOT  THB  UTMOST  Amoukt  OF  TBI  Lmr  dioold  be  spe- 
cified in  such  a  case  the  decisions  are  also  conflicting.  In  a  nnmber  of  eaaea 
it  is  held  that  where  a  mortgage  is  stated  on  its  face  to  be  for  future  advmnoea^ 
it  must  also  specify  the  ultimate  extent  of  auch  adTanoea,  or  it  wHl  be  in- 
valid: PetUbone  ▼.  Orimoold^  10  Am.  Dec  106;  Oarber  ▼.  Htnry^  7  WattB» 
67;  TuUitr.  Harloe,  35 CaL  902.  In  the  case  last  cited,  Sanderson,  J.,  de- 
livering the  opinion,  said:  "The  true  principle  deducible  from  the  foregoisg 
cases  seems  to  be,  that  a  mortgage  knowin^^y  and  intentionally  given  and 
taken  for  a  larger  amount  than  is  due,  and  not  as  security  for  future  advanoea, 
is  fraudulent  as  against  the  other  creditors  of  the  mortgagor;  but  that  amort- 
gi^  given  in  good  faith,  in  whole  or  in  part,  to  secure  future  advanoea, 
whether  the  object  be  expressed  in  the  mortgage  or  not,  ia  valid  to  the  extent 
of  the  lien  therein  expressly  created.  It  must  show  upon  its  face  the  utmost 
amount  intended  to  be  secured,  but  it  need  not  show  whether  that  ^»nflw«t 
represents  an  eTistiug  debt  or  future  advances." 

In  that  case,  however,  the  mortgage  was  for  three  thousand  doData,  iHiile 
the  debt  actually  existing  at  the  time  was  considerably  less  than  that,  and  it 
was  claimed,  though  not  stated  in  the  mortgage,  that  the  residue  was  in- 
tended to  secore  future  advances.  The  decision,  therefore,  thou^  made  ia 
general  terms,  i%  when  interpreted  by  the  particular  facts  of  the  case,  not  in* 
consistent  with  the  rule  deduced  from  the  greater  wei^^t  of  the  authoritiea, 
which  is,  that  if  the  mortgage  statea  on  its  face  that  it  is  to  secure  future  ad- 
vances, the  utmost  limit  of  such  advances  need  not  be  expressed;  Bobmmm  v. 
WiOiams,  22K.  Y.  880;  JcuraU  v.  MeDatM,  92  AA.  598;  AUm  t.  LaOn^ 
46  Ga.  138;  WitetinM  v.  Everman^  51  Miss.  841;  1  Jones  on  Mort  867,  note, 
where  it  is  stated  that  PMbone  t.  Orimoold^  10  Am.  Dec.  106,  and  kindred 
decisions  in  Connecticut  on  this  point,  have  been  overruled  by  later  cases  in 
that  state,  and  are  without  general  support  elsewhere;  but  as  to  the  authority 
of  PettUxme  v.  Qfitwold^  in  Oonnectiout,  see  the  note  to  that  case,  10  Am. 
Dec.  108. 

The  doctrine  of  those  cases  which  hold  that  if  the  mortgage  ia  stated  on 
ita  face  to  be  intended  to  secure  future  advances,  it  need  not  specify  the 
amount  which  is  to  be  the  limit  of  such  advances,  is  very  well  expreased  ia 
the  opinion  of  the  court  m  WHakuki  v.  Eoerman^  51  Miss.  841,  846,  aa 
delivered  by  Campbell,  J.  In  that  case  the  mortgage  stated  that  it  was  de- 
signed to  secure  any  "indebtedness  which  may  be  inouzred." .  The  amount 
of  the  intended  advanoea  was  not  stated.  Judge  Campbell,  after  remarid^ 
upon  the  diversity  of  opinion  upon  this  subject,  said:  "A  mcrtgige  to  secure 
future  advancea,  which  on  its  face  gives  information  as  to  the  extent  and 
purpose  of  the  contract,  so  that  a  purehaser  or  junior  creditor  may,  by  an 
inspection  of  the  record,  and  by  ordinary  diligence  and  coomioii  prndmoe^ 
Mcertain  the  extent  of  the  incumbrance,  will  prevail  over  the  supervening 
.alaim  of  such  purehaser  or  creditor  as  to  all  advances  made  by  the  mocigBgee 
within  the  terms  of  such  mortgage,  whether  made  before  or  after  the  claim 
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of  such  poichoaer  or  creditor  aroao.  It  is  not  neeouary  for  a  mortgage  for 
f^iture  advanoee  to  tpeoifj  any  partioalar  or  definite  sam  which  it  is  to  secnie. 
It  is  not  nooeesary  for  it  to  be  so  completely  certain  as  to  preclnde  the  necea* 
«ty  of  all  eztnmeons  inquiry.  If  it  contains  enongh  to  show  a  contract  that 
is  to  stand  as  a  security  to  the  mortgagee  for  sach  indebtedness  as  may  arise 
from  fatore  dealings  between  the  parties,  it  is  sufficient  to  pat  a  purchaser  or 
incombrancer  on  xnqoiiy,  and,  if  he  fails  to  make  it  in  the  proper  quarter, 
he  can  not  claim  protection  as  a  bona  fide  purchaser.  The  law  requires  mort- 
gages to  be  recorded  for  the  protection  of  creditors  and  purchasers.  When 
recorded,  a  mortgage  is  notice  of  its  contents.  If  it  gives  information  that 
it  is  to  stand  as  security  for  all  future  indebtedness  to  accrue  from  the  mort- 
gagor to  the  mortgagee,  a  person  examining  the  record  ii  put  upon  inquiry  as 
to  the  state  of  deidings  between  the  parties,  and  the  amount  of  indebtedness 
covered  by  the  mortgage,  and  is  duly  advised  of  the  right  of  the  mort^;agee 
1^  the  terms  of  the  mortgage  to  hold  the  mortgaged  property  as  security  to 
bim  for  such  indebtedness  as  may  accrue  to  him.  Thus  informed,  it  is  the 
fdly  of  any  one  to  buy  the  mortgaged  property,  or  take  a  mortgage  on  it, 
or  give  credit  on  it;  and  if  he  does  so,  his  claim  must  be  subordinated  to  tho 
paramount  right  of  the  senior  mortgagee,  who,  in  thus  securing  himself  by 
mortgage,  and  filing  it  for  record,  as  required  by  law,  has  advertised  the 
world  of  his  paramount  claim  on  the  property  covered  by  his  mortgage,  and 
is  entitled  to  advance  money  and  extend  credit  according  to  the  terms  of  his 
contract  thus  made  with  the  morl^gagor,  who  can  not  complain,  for  such  is 
his  contract;  and  third  persons  afterwards  dealing  with  him,  can  not  be 
heard  to  complain,  for  they  are  affected  with  full  notice  by  the  record  of  what 
has  been  agreed  on  by  the  mortgagor  and  mortgagee.** 

The  most  that  can  be  required  in  any  course  is,  that  the  mortgage  should 
give  reasonable  notice  of  the  extent  of  the  lien:  SUmg^'on  v.  Pasco,  13  Am. 
0ea  72.  If  the  means  of  ascertaining  the  extent  of  the  lien  are  pointed 
cut  in  the  mortgage,  it  is  enongh:  AUen  v.  Lutfirop,  46  Gku  133;  as  where 
an  agreement  is  referred  to  in  the  mortgage,  pursuant  to  which  the  ad- 
vanoee  are  to  be  made :  Crane  v.  Dendng,  7  Conn,  38.  In  MeDaniela  v.  Cokfin^ 
16  Vt.  300,  it  was  held  that  a  future  indebtedness  to  be  secured  by  a  mort- 
gage was  sufiSciently  described  by  the  words  "what  I  owe  him  on  book,** 
where  no  account  existed  between  the  parties  at  the  time.  In  Insurance  Co, 
V.  Brown^  II  Mich.  266,  a  mortgage  to  secure  sums  due  and  id  become  due, 
was  held  to  be  sufficiently  certain.  In  Maryland  it  is  required  by  statute 
that  the  amount  of  the  advances  intended  to  be  secured  by  a  mortage  shall 
be  stated  in  the  instrument:  1  Pub.  Gen.  Laws  (1860),  c.  64,  sec  2,  p.  446. 
In  New  Hampahire  it  seems  that  no  mortgage  is  valid,  under  the  statute,  as 
a  security  for  any  obligation  or  liability  contracted  after  the  execution  of  the 
mortgage:  Gen.  Btat.  K.  H.,  c.  122,  sees.  2,  3;  Gen.  Laws  (1878),  c.  136,  sees. 
2;  8;  &eam»  v.  Benneit,  48  N.  H.  400. 

Whxeesb  Actual  Koncs  Kicb8sabt  to  Lnctr  Advavcis.— An  impor* 
tant  question  on  this  subject  is,  as  to  whether  a  subsequent  incumbrancer 
must  give  actual  notice  of  his  incumbrance  to  the  holder  of  a  prior  mortgage 
to  secure  future  advances  in  order  to  limit  the  security  to  advances  already 
made,  or  whether  the  mere  recording  of  the  subsequent  incumbrance  is  suffi- 
cient for  that  puipoee.  In  Belly.  Fleming,  12  N.  J.Eq.  (1  Beas.)  13,  it  ia  said  not 
to  be  settled  whether  a  mortgage  to  secure  future  advances  is  a  valid  lien  for 
advances  made  after  the  recording,  but  before  actual  notice  of  a  subsequent 
incumbrance,  as  against  such  incumbrance.  But  in  Ward  v.  Cook^,  17  N.  J. 
Eq.  (2  0.  E.  Greene),  09,  it  is  held  that  a  prior  mortgage  to  secure  future  op- 
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tional  advances  is  a  prefeired  lien  for  all  advances  made  before  actual  notioa 
of  a  subsequent  inenmbranoe,  althoagh  it  is  admitted  that  the  authorities  are 
not  nniformly  so.  Green,  Chancellor,  in  the  course  of  his  opinion  in  that 
case,  thns  expresses  himself  on  this  point: 

"A  mortgage  given  to  secure  future  advances^  duly  registered,  is  good,  not 
only  as  against  the  mortgagor,  but  is  entitled  to  priority  over  subsequent  in- 
cumbrances for  all  advances  made  prior  to  notice  of  the  subsequent  incom* 
brance:  Orifinr.  NewJermyOUCo,,  llK.J.Eq.(3Stook.)49;^eav.  J^niM^, 
12  Id.  (1  Beas.)  13;  RchvMon  v.  Urquhari^  Id.  515.  And  the  notice  must 
be  an  actual,  not  a  constructive  notice.  This  was  regarded  by  the  chancel- 
lor, in  BeU  v.  Fleming,  as  not  altogether  a  settled  question.  There  ia,  un- 
doubtedly, some  conflict  of  authority  upon  the  point.  In  Pennsylvania  and 
Ohio  it  has  been  held  that  the  registiy  of  the  second  mortgage  is  notice  to  the 
6rst  mortgagee  not  to  make  further  advances  upon  his  mortgBge:  Ter^Homm 
V.  JTenu,  2Pa.  St  96;  ParmuUierv.  OUleapie, 9 Id. S6; Spader T.Lawier^  17 
Ohio,  371. 

"  In  Shkrtu  v.  Caig,  7  Cranch,  51,  the  supreme  court  of  the  United  States 
held  that  a  mortgage  given  for  future  advanoes  was  a  security  for  all  ad- 
vances made  and  liabilities  incurred  upon  its  faith  prior  to  the  receipt  of  ac- 
tual notice  of  the  subsequent  title.  And  this  view  is  sustained  both  faj  prin- 
ciple and  by  the  current  of  authority. 

"Chief  Justice  Bedfield,  in  a  very  full  and  clear  exposition  of  the 
principles  and  authorities  upon  the  subject  of  mortgages  for  future  advances, 
says:  '  The  general  view  of  the  American  oourts,  and  the  unifoim  declaration 
of  the  English  courts,  as  far  as  we  know,  is,  that  nothing  short  of  notice  in 
fact  of  the  subsequent  mortgage  will  have  the  effect  of  postponing  advances, 
made  by  the  first  mortgagee,  in  favor  of  constructive  notice  of  the  interven- 
ing security.  It  is  expressed  under  various  forms  of  Isnguage,  but  the  result 
of  the  whole  is,  that  if  the  first  mortgagee  have  knowledge  of  the  existence 
of  a  second  mortgage  upon  the  estate,  he  can  not  give  further  credit  upon  his 
prior  mortgage,  provided  it  is  entirely  optional  with  him  whether  to  make 
further  advances,  or  not.  This  has  often  been  declared  by  judges  and  text- 
writers,  and  may  now  be  regarded  as  settled  law:'  11  Am.  L.  Beg.  19  [2  Am. 
L.  Beg.,  N.  S.  19];  TruaeoU  v.  King,  6  Barb.  346;  Oraig  v.  TVippm,  2  Sandl 
Ch.  78;  1  HilL  on  Mort,  c.  12,  sec.  71,  et  se?.** 

And  the  opinion  of  Mr.  Jones,  in  his  late  learned  woric  on  mortgages,  is  to 
the  same  effect:  1  Jones  on  Mort.,  sees.  364,  372.  The  same  condnaion  is 
reached  in  an  able  article  by  Judge  Mitchell  in  11  Am.  L.  B^,  N.  S.  273, 
and  is  supported  by  the  following  authorities,  in  addition  to  those  already 
cited:  Jlopkinaon  v.  BoU,  9  H.of  L.  Cas.  514,  S.  C,  7  Jur.  N.  &  1209;  a  a, 
in  the  court  below,  25  Beav.  461;  Metaiea  v.  LightfoU,  L.  B.  11  Bq.  459; 
Boawell  v.  Goodwin,  3  Am.  L.  Beg.,  K.  S.,  79;  S.  C,  31  Conn.  74;  Brintmeyer 
V.  Brmmeller,  55  Ind.  487;  S.  C,  4  Cent  L.  J.  370;  McDankU  v.  Cofom,  16 
Vt  300;  Frye  v.  Bank  o/IUinois,  11  lU.  367;  Bipley  v.  Ilarri*,  3  Bias.  199; 
Nelson  v.  Boyce,  7  J-  J.  Marsh.  401. 

On  the  other  hand,  it  is  held  in  a  very  able  opinion  by  Judge  Christiancy, 
in  Ladue  v.  Detroit  etc,  B.  B.  Co.,  13  Mich.  380,  that  for  advances  made 
after  a  subsequent  mortgage  has  been  recorded,  a  prior  mortgage  to  aecors 
such  advances  has  no  priority,  but  is  postponed  to  such  subsequent  mortgage. 
The  reasoning  upon  which  this  decision  is  based  is  that  the  mortgage  is 
merely  an  incident  of  the  debt,  and  that  there  ia  no  lien  until  the  debt  is 
created,  which  happens  when  the  advances  are  made;  but  as  by  the  record- 
mg  of  the  subsequent  mortgage  for  an  existing  debt  its  lien  has  already  at 
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Uched,  the  lieD  for  the  advances  made  aftervards  is  necessarily  sabordinate 
toit 

Judge  Bedfield,  also,  in  his  note  to  BonoeU  v.  Goodwin,  3  Am.  L.  Beg.,  K, 
S.  92,  expresses  his  preference  for  the  role  that  a  mortgagee,  to  secure  fatnrs 
advances,  should  be  held  to  have  constructive  notice  of  a  subsequent  mort- 
gage duly  recorded,  and  to  lose  his  priority  of  lien  for  optional  advances 
made  afterwards.  He  says:  *'  We  never  have  been  able  to  comprehend  the 
hardship  of  requiring  the  prior  mortgagee,  to  secure  future  advances,  to  take 
notice  of  the  state  of  the  registry  at  the  time  he  actually  makes  his  advance. 
The  question  has  been  so  ruled  in  two  of  the  states:  Spader  v.  Lawler,  17 
Ohio,  371;  Ter-Hoven  v.  Kerns,  2  Pa.  St  96;  Parmentier  v.  OiUespie,  9  Id. 
86.  We  apprehend  such  a  rule  will  be  likely  finally  to  prevail  in  all  the 
American  states,  either  by  construction  or  legislation.  Its  innate  reasonable- 
ness and  justice,  and  great  convenience,  recommend  it  so  much  to  favor  that 
we  believe  the  courts  will  finally  feel  compelled  to  adopt  it»  and  if  they  do 
not,  that  the  legislatures  will  interfere.  But  at  present  the  courts,  in  most 
of  the  states,  adopt  the  English  rule,  where  no  general  registry  exists,  and 
require  notice  to  the  first  mortgagee,  or,  what  in  equity  is  equivalent,  knowl- 
edge of  such  facts  as  would  put  a  prudent  man  upon  inquiry,  in  matters  es- 
sentially affecting  his  interest.  This  is  a  very  just  and  reasonable  rule  where 
there  is  no  registry." 

The  same  learned  writer  observes  in  the  article  in  2  Am.  L.  Beg.  K.  S.  19, 
quoted  firom  by  Green,  chancellor,  in  his  opinon  in  Ward  v.  Cooke,  supra,  that 
while  it  is  no  doubt  reasonable  and  just  that  where  a  mortgage  is  given  to  se- 
cure a  running  account  where  the  balance  is  daily  changing,  he  ought  to  have 
actual  notice  of  a  subsequent  mortgage,  in  order  to  deprive  him  of  his  priority 
for  advances  made  afterwards,  yet  if  the  advances  are  made  at  considerable 
intervals  and  in  distinct  and  definite  sums,  each  advance  should  be  regarded 
as  an  independent  loan,  and  the  mortgagee  should  be  required  to  take  notice 
of  the  state  of  the  registry.  These  observations  certainly  have  much  weight, 
but  as  there  should  be  a  uniform  rule  for  both  classes  of  cases,  no  better  can 
probably  be  devised  than  that  which  is  sanctioned  by  the  preponderance  of 
authorities:  that  the  subsequent  mortgagee  should  in  every  instance  be  re- 
quired to  give  actual  notice  of  his  incumbrance  in  order  to  limit  the  lien  for 
idvances  on  a  prior  mortgage. 

Whxbx  the  Adyaiycss  ▲££  Oblioatoby,  being  made  pursuant  to  a  bind- 
ng  agreement,  the  prior  mortgage  is  a  valid  aiiu  iixed  security  to  the  extent  to 
which  the  mortgagee  is  bound  to  make  the  advances,  wholly  unaffected  by 
either  constructive  or  actual  notice  of  a  subsequent  incumbrance  intervening 
before  the  advances  are  actually  made:  Nelson  t.  lotoa  Eastern  It  B,  Co.,  8 
Am.  RaUw.  Bep.  82;  Lyle  v.  Ducomb,  5  Binn.  685;  Wilson  v.  Bussell,  13  Md. 
495;  Boswell  v.  Ooodwm,  31  Conn.  74;  S.  C,  3  Am.  L.  Beg.  N.  8.  79;  Brinih 
meyerY,  Browneller,  55  Ind.  487;  S.  C,  4  Gent.  L.  J.  370;  Brinkmeiferv,  HeU 
Uing,  57  Ind.  435. 

BxTEKnoN  OF  Possession  bt  Mo&tqaoob. — See  Bahb  v.  Clemson,  13  Am. 
Dec  684,  and  other  cases  in  the  American  Dedsions  cited  in  the  note  thereto; 
see,  also,  Bissell  v.  Hopkins,  15  Am.  Dec.  259,  and  Holbrooh  v.  Baker,  17  Id. 
236.  The  principal  case  is  cited  as  an  authority  on  this  question  in  Schooner 
Bomp,  Olcott,  202;  Hallr,  Tuttle,  8  Wend.  391;  Ferguson  v.  CTnion  Furnace 
Co.,  9  Id.  346;  Wood  ▼.  Lovn-y,  17  Id.  495;  Stoddard  v.  Butler,  20  Id.  540, 
per  Dickinson,  senator;  Levy  v.  Welsh,  2  Edw.  Ch.  446;  Harford  v.  Artdier, 
4  Hill,  288;  OriswoU  v.  Sheldon,  4  K.  Y.  589;  CuHis  v.  LeavUt,  15  Id.  120, 
per  Comstock^  J.  See  also,  on  this  subject*  Jennings  v.  Carter,  ante,  635,  and 
citations  in  the  note  thereto. 
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thoriied  agents. 
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self  as  such,  is  his  individual  notSb  and  not  that  of  the  oorponfeiao. 

AonoN  on  a  promiasory  note.  The  first  count  of  the  deolam- 
tion  alleged  the  incorporation  of  the  corporation  defendant, 
and  the  making  of  the  note  by  the  president,  "  being  thereunto 
duly  authorized/'  as  stated  in  the  opinion,  and  averred  that  the 
same  was  indorsed  by  other  officers  of  the  corporation,  bj  au- 
thority thereof.  Demurrer  to  the  said  count,  in  whioh  the 
plaintiff  joined. 

8.  Cowdery  and  D.  B.  Ogden,  for  the  defendants,  claimed:  1. 
That  the  note  was  Toid  because  the  defendants  had  no  authority 
to  make  it:  2  Johns.  109  [BeaUy  v.  Marine  Ins.  Oo,,  8  Am.  Deo. 
iOl];  16  Id.  358  [People  v.  Vlica  Ina.  Co.,  8  Am.  Dec.  248].  2. 
That  the  note  was  that  of  the  president,  because  it  was  not 
averred  to  have  been  made  for  the  corporation:  Gom.  Dig.,  At- 
torney, c.  U;  2  Ld.  Baym.  418;  6  Johns.  96;  9  Id.  834  [Ihft  ▼. 
Brewster,  6  Am.  Dec.  280];  11  Mass.  27  [Stackpole  y.  Arnold,  6 
Am.  Dec.  150];  12  Id.  173;  5  Id.  299  [Hiacher  y.  Dinsmore,  4 
Am.  Dec.  61];  6  Id.  58  [Forster  y.  Fuller,  4  Am.  Dec.  87];  7  Cow. 
464  [Stone  v.  Wood,  17  Am.  Dec.  629]. 

D.  Selden  and  S.  A.  Foot,  for  the  plaintiff,  contended:  1.  That 
the  note  being  ayerred  to  haye  been  made  within  the  legitimate 
scope  of  the  business  of  the  corporation,  was  yalid  until  shown 
by  the  defendants  to  haye  been  made  for  an  illegal  object:  7 
Oow.  540;  2  Id.  676.  2.  That  the  note  was  well  set  out:  1 
Ohit.  802;  6  T.  B.  662;  2  Burr.  1188;  Chit  on  BUls,  357;  1 
Balk.  128;  2  Campb.  450.  8.  That  the  court  would  infer  that 
the  agent  had  authority  to  make  the  note,  until  the  contiBiy 
appeared:  3  Cow.  684. 

By  Court,  SAyAOB,  C.  J.  Seyeral  objections  are  raised  to  the 
sufficiency  of  the  first  count  of  the  declaration:  1.  That  the  de- 
fendants had  no  authority  to  make  a  promissory  note;  2.  That 
the  note  described  is  the  note  of  John  Franklin,  and  not  of  the 
defendants;  3.  That  it  is  payable  to  the  president  and  directors 
of  the  life  and  fire  insurance  company,  and  indorsed  by  the 
ftssistant  president  and  secretary,  in  their  own  names;   and.  4. 
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That  ibe  life  nnd  fire  insoxanoe  company  hare  no  anihoritj  to 
indorae  negotiable  paper. 

1.  It  haa  been  decided,  that  a  corporation  is  liable  upon  con- 
tracts not  under  seal,  made  by  their  authorized  agents:  12 
Johns.  280;  and  upon  an  implied  assumpsit:  14  Id.  118;  19 Id. 
65;  and  also  upon  a  promissory  note:  1  Cow.  518.  It  is  averred 
in  the  declaration,  that  the  corporation,  in  making  the  note, 
were  acting  within  the  scope  of  the  legitimate  purposes  of  their 
incorporation;  upon  the  face  of  the  declaration,  therefore,  the 
court  can  not  say  that  the  defendants  can  not  make  a  valid  prom- 
issory note.  If  they  can  make  a  valid  promissory  note  for  any 
purpose,  this  note  must  bo  held  good  till  some  cause  shall  be 
shown  why  it  is  not  so.  By  the  act  of  incorporation  of  the  de- 
fendants, Stat.  vol.  5,  p.  181,  a,  they  are  authorized  to  make  con- 
tracts of  insurance,  but  they  can  not  use  their  funds  in  any 
banking  operations.  They  can  not,  therefore,  make  a  note  in- 
tended for  circulation  as  bank  paper;  but  I  am  not  prepared  to 
say  that  they  may  not  give  a  note  for  many  purposes,  as  for 
office  rent,  for  the  payment  of  a  loss,  for  the  payment  of  their 
officers,  or  agents,  or  servants  employed  by  them,  and  for  other 
considerations.  If  a  note  has  been  given  which  is  unauthorized 
by  law,  that  should  be  shown  in  the  defense. 

2.  It  is  said  that  the  note  described  in  the  declaration  is  the 
note  of  John  Franklin,  not  of  the  defendants.  The  averments 
in  the  count  are:  That  the  defendants  are  a  corporation,  and 
one  John  Franklin,  being  president  thereof,  and  being  author- 
ized and  acting  within  the  scope  of  the  legitimate  purposes  of 
the  corporation,  on  the  first  of  July,  1828,  made  a  promissory 
note,  and  delivered  the  same  to  the  president  and  directors  of 
the  Life  and  Fire  Insurance  Company,  by  which  the  said  John 
Franklin,  as  president  as  aforesaid,  promised  to  pay  to  the  order 
of  the  president  and  directors  of  the  Life  and  Fire  Insurance 
Company,  on  demand,  the  sum  of  three  thousand  one  hundred 
and  seventy-two  dollars  and  forty  cents,  with  interest,  for  value 
received.  From  this  description,  the  note  must  be  in  the  follow- 
ing form:  "  I,  John  Franklin,  the  president  of  the  Mechanic 
Fire  Insurance  Company,  promise  to  pay  to  the  order  of  the 
president  and  directors  of  the  Life  and  Fire  Insurance  Com- 
pany, on  demand,  the  sum  of  three  thousand  one  hundred  and 
seventy-two  dollars  and  forty  cents,  with  interest,  for  value  re- 
ceived. John  Franklin."  Or  it  may  be  in  this  form:  "I 
promise  to  pay  to  the  order  of  the  president  and  directors  of  the 
Life  and  Fire  Insurance  Company,  on  demand,  the  sum  o{  three 


666  Baskeb  17.  lliEGHAino  1E*IBE  Ins.  Co.  [New  Tork» 

tliousanl  one  hundred  and  Beventy-two  dollars  and  forty  cents, 
with  interest,  for  valne  receiyed.  John  Franklin,  president  of 
the  Mechanic  Fire  Inaorance  Company."  In  neither  form  can 
this  be  said  to  be  the  note  of  the  company.  In  H^y,  Bremuier^ 
9  Johna  334  [6  Am.  Dec.  280],  the  defendants,  by  the  name  and 
description  of  J.  B.,  T.  L.,  and  J.  C,  tmatees  of  the  Baptist  so- 
ciety of  the  town,  etc.,  acknowledged  themselyes  to  be  bound,  etc 
The  court  said:  ''  It  is  not  the  bond  of  the  Baptist  church.  The 
addition  of  trustees  to  the  names  of  the  defendants  is,  in  this 
case,  a  mere  descriplio  per9onarum/'  In  White  t.  Skinner,  13 
Johns.  307  [7  Am.  Dec.  381],  the  contract  was  in  the  name  of 
B.  S.y  W.  B.,  and  A.  H.,  as  directors  of  the  Granyille  Cotton 
Mannfactoiy,  and  signed:  '*  For  the  directors,  Beuben  Skin- 
ner." The  court  said  it  was  Skinner's  indiyidual  contract. '  He 
should  have  averred  and  proved  his  authority  from  his  co-direc- 
tors. In  this  case  there  is  an  averment  that  the  president  was 
lawfully  authorized;  but  it  does  not  appear  that  he  has  acted 
under  the  authority;  he  does  not  say  tiftt  he  signs  for  the 
company;  he  describes  himself  as  president  of  the  company, 
but  to  conclude  the  company  by  his  acts  he  should  have  con- 
tracted in  their  name,  or  at  least  in  their  behalf.  In  Stone  v. 
Wood,  7  Cow.  453  [17  Am.  Dec.  529J,  the  defendant  described 
himself  **  as  agent  of  J.  and  B.  Baymond/'  but  he  did  not  con- 
tract in  their  name;  and  it  was  held  he  was  personaUy  liable. 
So  here,  though  the  president,  according  to  the  averment  in  the 
count,  had  authority  to  make  a  note  for  the  defendants,  yet  he 
does  not  appear  to  have  done  so,  in  a  manner  to  be  obligatory 
upon  them.  It  is  unnecessary,  therefore,  to  inquire  whether 
the  note  was  indorsed  in  such  a  manner  as  to  authorize  an  ac- 
tion in  the  name  of  the  indorsee. 

The  defendants  are  entitled  to  judgment  on  the  demurrer, 
with  leave  to  the  plaintiff  to  amend  on  payment  of  costs. 

**  Thkbb  18  A  WsLL-DxmrBD  DianNcnoK,"  mys  Judge  Allen,  deliveriiig 
the  opinion  of  the  ooort  in  SiaaUon  v.  Camp^  9  Barb.  274*  276.  "  between 
the  liabilities  of  principal  and  agent,  respectively,  npon  contracts  nnder  aeal, 
and  npon  those  not  nnder  seaL  A  technical  role  prevails  in  relatioa  to  the 
liability  of  the  principal  upon  covenants  entered  into  by  an  agent,  which  not 
nnfrequently  prevents  the  manifest  intent  of  the  parties  from  being  canned 
into  effect,  and  which  has  never  been  applied  to  commemal  and  other  simple 
contracts,  except  perhaps  in  Barker  v.  Meehs,  Ins,  Co.,  8  Wend.  94*  where  the 
distinction  does  not  appear  to  have  been  adverted  to.  In  order  to  make  the 
covenants  in  a  sealed  agreement  executed  by  an  agent,  the  covenants  of  the 
principal,  the  agreement  most  be  execnted  in  his  name,  and  his  seal  most  be 
affixed  to  it»  and  it  mast  purport  to  be  his  deed,  and  not  the  deed  of  the 
%gent.    In  sample  contracts,  the  intent  of  the  parties  has  a  controlling  ia- 
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floence  in  detenmning  the  liability  of  parties  upon  them:  Piatt  v.  CatheU, 
$  Denio,  604;  Towfuend  v.  Hubbard,  4  Hill,  351.  Chancellor  Walworth,  in 
the  last  case,  says:  *  Less  strictness  is  required  when  the  instrument  is  not 
under  seal,  it  bdng  sufficient  in  such  case,  if  the  intent  to  bind  the  principal 
appear  in  any  part  of  the  instrument.'  See  also. same  case  in  supreme  court: 
23  Wend.  435;  Mann  v.  Chandler,  9  Mass.  335;  Ham.  Pr.  &  Agent,  336.** 

Execution  of  iNarBUHEirrs  bt  Aoekt. — ^This  subject  is  considered  al 
length  in  the  note  MeDonaugh  ▼.  Templeman,  2  Aul  Dec.  513;  in  EhoeU  ▼. 
Shaw,  8  Id.  126;  and  in  the  various  decisions  reported  in  this  series  collated 
in  the  note  to  Harfr  v.  LiUU,  11  Id.  30. 

As  Adthobitt  that  a  Cobpobation  may  make  a  negotiable  note,  or  billol 
exchange,  without  any  express  power  in  its  charter  for  that  purpose,  when 
not  prohibited  by  law  from  doing  so,  the  principal  case  is  followed  in  Mo9B  ▼. 
OaJdey,  2  Hill,  267;  Saffwrd  v.  Wyekoff,  4  Id.  446;  HaUUad  v.  Mayor  tU. 
f^  New  York,  5  Barb.  224;  PaHridge  v.  Badger,  25  Id.  170;  Ketehum  ▼. 
CUy  of  Buffalo,  14  K.  Y.  375;  Moee  ▼.  AvereU,  10  Id.  457;  Cwrtie  ▼.  LeavUt^ 
15  Id.  67,  173;  Barry  v.  Merchants*  ExcJuinge  Co.,  I  Sandf.  Ch.  289.  And 
it  is  further  cited  as  showing  that  the  agent  should  execute  the  instrument  in 
the  name  of  the  principal,  in  Chemung  Canal  Bank  ▼.  Supervisors,  5  Denio^ 
524;  Babeock  ▼.  Beman,  1  E.  D.  Smith,  597;  Moss  t.  Lwmgsion,  4  N.  Y.  210; 
J>e  Wm  ▼.  Waiion,  9  Id.  573. 

A  CoBPOBATiOK  MAT  Makb  Notbs:  MoU  ▼.  Bieks,  13  Am.  Deo.  550^  and 
note  561. 


MooEBs  V.  Wait. 

[3  WmsKiXk  lOA.] 

LiCBCBB  TO  Bmtbb  AND  CcTT  ToiBSB  IS  NOT  Impldsd  m  an  agreement  to  aeU 
land. 

License  to  Cut  Tdcbeb  on  Wild  Land  is  not  implied  in  a  contract  of  sale, 
giving  the  vendee  the  right  to  enter  and  enjoy  the  premises,  but  reserv- 
ing the  land  as  security  to  the  vendor  for  the  consideration  by  withhold- 
ing the  deed,  though  the  vendee  may  use  the  land  for  agricultural  pur- 
poses. 

Vendob  iCAT  Maintain  Tboveb  fob  Timbeb  Cttt,  in  such  a  case,  for  any  other 
purpose  than  the  use  and  enjoyment  of  the  land  as  a  farm,  even  against 
a  bona  fide  purchaser  under  the  occupant. 

Tboyeb  for  certain  logs.  At  the  trial  at  the  circuit,  it  appeared 
that  the  plaintiff  in  October,  1825,  entered  into  an  agreement  with 
one  John  S.  Frazer,  demising  to  him  a  certain  tract  of  wild,  un- 
cultivated land  for  four  years,  on  condition  that  Frazer  should 
pay  the  taxes  and  pay  a  specified  price  per  acre  for  the  land  in 
certain  annual  installments^  with  interest,  and  on  performance  of 
these  conditions  the  plaintiff  bound  himself  to  execute  a  good 
and  sufficient  conveyance.  In  1826,  James  F.Frazer  bought,  paid 
for,  cut,  and  removed  eight  hundred  pine  trees  standing  on  the 
land,  and  sold  them  to  Oriffin.  one  of  the  defendants,  who  by 
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his  agent.  Wait,  the  other  defendant,  floated  them  to  a  mOl  and 
eawed  them  Into  boards.  The  plaintiff  having  demanded  the 
logB,  bran^t  this  action  to  reoov^*  their  valae.  The  timber  cat 
was  the  principal  part  of  the  valoable  timber  on  the  land,  and 
was  not  eat  with  a  view  to  coltiTation,  none  of  the  land  horn 
which  it  was  cat  being  partieolarly  Talnable  as  farm  land,  or 
haying  been  redaced  to  caltivation.  The  land  was  thereby  moeh 
reduced  in  valae,  and  the  plaintiff's  agreement  with  Fraaer  was 
sonendered  up  after  the  timber  was  cat.  The  ooart  diveeied  a 
nonsoit,  which  the  plaintiff  now  moved  to  set  aside. 

W.  Kent,  for  the  plaintiff. 

8.  Stevens,  for  the  defendants. 

Bj  Court,  S^TiiOB,  C.  J.  It  has  been  decided  bj  this  oooit, 
in  the  case  of  Suffem  v,  Ibwnaend,  9  Johns.  35,  that  an  agree- 
ment to  sell  land  does  not  imply  a  license  to  enter  and  cat  trees; 
and  also  that  a  license  to  enter,  would  not  authorize  the  catting 
timber;  for  that  one  license  does  not  imply  the  other.  In  that 
case,  there  was  a  parol  contract  of  sale  and  purchase,  under 
which  the  defendant  entered  and  cut  timber;  but  the  contract 
was  not  consummated,  and  the  plaintiff  recovered  in  trespass 
for  the  timber  cut  while  the  defendant  was  in  possession.  The 
same  point  was  again  decided  in  Cooper  y.  Stower,  same  toL  331. 
In  that  case  there  was  a  written  contract,  much  like  the  contract 
in  this  case,  except  that  there  was  no  lease  of  the  lot;  but  the 
defendants  produced  a  contract,  signed  by  Stower,  by  which 
he  acknowledged  he  had  received  a  contract  and  bond  for  the 
consideration-money,  which  were  to  be  executed  and  returned 
to  the  plaintiff;  and  agreed  that  until  the  papers  were  executed, 
no  timber  should  be  cut  on  the  lot;  and  it  was  shown  that  they 
were  executed  and  retun^ed  by  the  next  mail.  The  defendants 
contended  that  a  license  to  enter  was  implied.  The  court  con- 
sidered the  acceptance  of  the  contract  of  Stower  a  license  to 
enter  and  occupy  as  tenants  at  will,  but  not  to  commit  waste; 
and  that  cutting  the  timber  beyond  what  was  necessary  for  the 
use  and  improvement  of  the  farm,  terminated  the  tenancy  at 
will;  and  of  course  the  defendants  were  trespassers.  It  was 
there  considered  that  the  withholding  the  deed  was  the  plaint- 
iff's security  upon  the  land;  but  it  would  cease  to  be  a  security, 
if  the  defendants  might  lavrfuUy  strip  the  land  of  its  timber,  and 
render  it  of  no  yalue. 

The  contract  in  this  case  goes  farther,  and  gives  the  right  of 
occupancy  for  a  term  of  years,  on  performing  certain  coudi- 
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tioniL  It  is  undoobiedly  true,  that  Frazer  had  a  right  to  enter 
and  enjoy  the  lot  which  he  had  contracted  to  purchase;  but,  as 
was  said  in  Cooper  v.  Siower^  "  the  contracts  in  the  case  must 
be  construed  reasonably  and  consistently  with  the  rights  of 
both  parties;''  and  as  cutting  off  the  pine  timber  where  the 
land  was  not  suitable  for  cultivation,  was  not  the  proper  and 
reasonable  mode  of  enjoying  the  lot  for  agricultural  purposes, 
Frazer  had  no  right  to  out  the  timber.  The  timber  constituted 
the  principal  yalue  of  the  land.  The  land  thus  valuable  was 
the  plaintiff's  security  for  the  purchase-money;  and  the  de- 
struction of  the  timber  was  therefore  totally  unauthorized  by 
the  contract.  Had  it  appeared  that  the  lessee  could  not  enjoy 
the  lot  to  the  best  advantage  for  the  purposes  of  cultivation  and 
improvement  as  a  farm  without  cutting  the  timber  in  question, 
a  different  case  would  have  been  presented;  and  I  should  think 
the  rights  of  the  parties  would  be  very  different:  then  the  out- 
ting,  and  perhaps  the  selling,  would  have  been  justifiable.  But 
when  trees,  or  anything  else  attached  to  the  freehold,  are  un- 
lawfully detached  therefrom,  the  property  thus  wrongfully  sep- 
arated from  the  freehold,  becomes  the  personal  property  of  the 
owner  of  the  inheritance.  "  Wftste  is  a  tort,"  says  Lord  Hard- 
wicke,  8  Atk.  262,  "  and  punishable  as  such;  and  the  party  has 
also  a  remedy  for  the  trees  cut  down,  by  an  action  of  trover:" 
2  Cru.  268.  The  case  of  Fa^narU  v.  Thompson,  5  Bam.  8c  Aid. 
626,'  is  full  to  the  same  point.  Certain  machioeiy  attached  to 
a  mill  was  leased  for  a  number  of  years.  The  tenant,  without 
permission  of  his  landlord,  severed  the  machinezy  from  the  mill, 
and  in  that  situation  it  was  sold  on  an  execution  against  the 
tenant.  It  was  held  that  no  titie  passed  to  the  purchaser,  and 
that  trover  lay  for  the  machinery.  The  judges,  in  giving  their 
opinions,  comi>are  the  machinery,  when  attached  to  the  free- 
hold, to  the  case  of  trees  standing  which  are  parcel  of  the  in- 
heritance, to  the  use  of  which  the  tenant  has  a  qualified  right 
during  his  term,  to  wit,  for  shade  and  fruit.  If,  however,  they 
are  separated  by  his  own  wrongful  act,  or  the  act  of  Gk>d,  the 
tenant  has  no  right  to  the  use  during  his  term,  but  they  be- 
eome  absolutely  vested  in  the  person  who  has  the  next  estate  of 
inheritance;  they  become  his  goods  and  chattels. 

These  cases  abundanUy  show  what  is  consonant  to  good  sense 
and  sound  policy,  as  weU  as  justice;  that  a  tenant  who  commits 
waste  by  cutting  timber,  acquires  no  titie  to  the  timber  which 
he  thus  unlawfully  cuts,  and  of  course  can  convey  none;  and 

1.  /VuToni  T.  Tktmftan,  6  Bam.  t  Aid.  636. 
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further,  that  a  bona  fide  purchaser  from  the  tenant  aoqnirea  no 
title,  but  is  liable  in  troTer  to  the  true  owner. 

The  facts  of  the  case  clearly  show  that  the  timber  was  un- 
necessarily, and  therefore  unlawfully  cut  by  Fraser.  The  logs  in 
question  were  therefore  the  property  of  the  plaintiff.  The  non- 
suit must  be  set  aside,  and  a  new  trial  granted;  costs  to  abide 
the  eyent. 


That  one  entering  nnder  a  contract  for  the  pozohaae  of  land  oan  not  cut 
the  timber  therefrom,  ii  a  propoeition  regarded  as  aettled  by  thie  deeisioB  in 
Van  J>euaen  y.  Taung,  29  K.  T.  32;  Rockwell  y.  Saumden^  19  Barb.  482. 
Other  propoeitionsi  which  the  principal  case  is  cited  to  support,  are:  that  an 
entry  nnder  an  exeontory  contract,  for  the  purchase  of  land,  creates  a  lioense, 
not  a  lease:  DoUtiU  y.  Eddy^  7  Barb.  79;  that  cutting  timber  on  the  land  of 
another  does  not  diYost  the  owner  of  the  title  to  his  property:  Morgan  y. 
Fartdb,  8  Wend.  591;  BwrgeU  y.  BiattU,  14  Barb.  641;  Sand9  y.  Fft^^^  10 
OaL  258,  285;  and  that  to  what  extent  wood  may  be  cat  by  the  tenant  be- 
fore he  ii  guilty  of  waste,  must»  in  an  action  at  law,  be  left  to  the  aonnd  dis- 
cretion of  the  Jozy,  under  the  direction  of  the  courts  as  in  other  oases:  Did 
Y.  DenaiKm,  6  Barb.  12. 
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P  WBKDXLiL,  113.] 

Szasno,  bt  the  Vkndobs,  or  ▲  Mxhobandum  of  a  oontnot  for  the  ale  of 
goods,  ii  a  sufficient  compliance  with  the  statute  of  firanda. 

Sals  or  Ooods  to  bb  Dbuyebbd  ok  Abbiyal. — ^A  oontact  for  the  ale  of 
five  hundred  bales  of  cotton  at  a  specified  price  per  pound,  to  be  deliY* 
ered  on  its  arrival  before  a  certain  future  day,  payment  to  be  made  on 
deliYeiy ,  the  cotton  to  be  weighed  and  tare  to  be  allowed*  is  an  ezecntoty 
contract,  and  the  title  does  not  pass  until  deliYeiy. 

^BNDOB  IS  HOT  LlABLB  lOB  NON-DBLZYBBT  UBXIL  THB  AbBITAL  of  the  gOOdib 

in  such  a  case. 
'Sold,"  Mbaks  "Cobtbacibd  to  bb  Sou^"  in snoh a  contraotb 
Uhlbsb  THB  Goods  Abbiyb  wrrHnr  thb  SPBomBD  Tmi^  the  tendor  k  not 

bound  to  deUver,  nor  the  Yendee  to  reoelYe  them. 
Vbvdob  is  not  Bouhd  to  Dbuyeb  Pabt  of  the  goods  on  their  arrival  withiB 

the  time,  unless  all  are  receiYed,  for  the  contract  is  entire. 

AssuxPBiT,  the  plaintiffs  claiming  damages  for  the  non-deliTei; 
of  certain  cotton  alleged  to  haye  been  purchased  of  the  defend- 
ants. The  contract  was  in  these  words:  ''Sold  by  Daniel 
Bapelje,  for  our  account,  to  B.  M.  &  J.  Bussell,  five  hundred 
bales  of  cotton,  at  sixteen  and  a  half  cents  per  pound.  Said 
cotton  was  purchased  for  our  account  at  Huntsville,  and  ia  to  be 
deliyered  on  its  arriyal  at  this  port  from  New  Orleans  at  anj 
time  between  the  present  date  and  the  first  day  of  June  next, 
and  the  amount  to  be  cash  on  delivexy,  to  be  reweighed  and 


Aug.  1829.1  BussELL  V.  Nicoll.  671 

tfvo  per  rent,  tare  allowed.  New  York,  Februaxy  9,  1825." 
^Signed)  "  Francis  H.  Nicoll  &  Co."  Eleven  bales  of  the  cot- 
ton arriyed  within  the  time  which  were  demanded  by  the 
plaintiffs,  and  payment  therefor  offered  before  June  1,  but  the 
defendants  refused  to  deliver  them  because  the  whole  had  not 
arrived.  The  plaintiffs  offered  to  prove  an  offer  on  th^ir  part 
to  receive  and  pay  for  the  cotton  on  June  21,  but  the  evidence 
was  rejected,  and  the  defendants  excepted.  The  judge,  on  mo- 
tion of  the  defendants,  directed  a  nonsuit  on  the  ground  that  to 
entitle  themselves  to  recover,  they  must  prove  that  the  whole  of 
the  cotton  arrived  before  June  1,  to  which  the  plaintiffs  ex- 
cepted, and  now  moved  to  set  aside  the  nonsuit. 

T.  Fs88enden  and  H,  Ketchum^  for  the  plainti&. 

Z>.  B.  Ogden  and  W.  Slosson,  for  the  defendants. 

By  Court,  Mabot,  J.  It  was  insisted  on  the  argument  that  the 
contract  declared  on  was  within  the  statute  of  frauds,  and  void 
for  not  being  reduced  to  writing,  and  signed  as  the  statute 
directs.  This  objection  is  not  sustainable.  If  the  contract  be 
within  the  statute,  it  is  very  clear  that  the  signing  by  the  de- 
fendants is  a  compliance  with  its  requirement:  Egerton  v.  Mat" 
thews  and  anolher^  6  East,  807;  Sanderson  v.  Jackson  and  an- 
other, 2  Bos.  &  P.  238.* 

The  main  difiSculty  in  this  case  is  to  determine  the  real  char- 
acter of  the  contract.  On  the  one  hand,  it  is  said  to  be  an  ac- 
tual and  unconditional  sale  of  the  cotton,  with  a  warranty  that 
it  should  arrive  at  the  i>ort  by  New  York  on  the  first  of  June, 
1826;  on  the  other,  that  it  is  an  agreement  to  sell,  on  condition 
that  it  should  arrive  before  that  time.  It  is  very  clear  that  if 
the  plaintiffs  had  brought  trover  for  the  cotton,  they  could  not 
have  sustained  their  action.  The  cases  of  McDonald  v.  Hewettf 
15  Johns.  819  [8  Am.  Deo.  211];  Bapdye  and  Smith  v.  MackU 
and  others,  6  Cow.  26,'  and  Shepley  v.  Davies  and  another,  6 
Taunt.  607,*  are  decisive  authorities  upon  this  point.  The 
eontraot  was  therefore  executory  and  not  executed.  Something 
was  to  be  done  before  the  title  to  the  cotton  passed  from  the 
defendants  to  the  plaintiffs.  It  was  to  be  brought  to  New  York, 
weighed  there,  and  paid  for  by  the  plaintiffs,  after  mating  the 
deductions  stipulated  in  the  agreement.  The  defendants  could 
retain  the  possession  of  it,  even  after  it  arrived  in  New  York,  for 
the  purpose  of  weighing  it,  and  until  it  was  paid  for  by  the  plaint- 

1.    AoMNAnm  t.  Jaetvon,  a  Ben.  k  P.  988. 

%,    Bt^a^n  T  Madd4t  6  Cow.  360.  K    f  1!Imii*.  AT. 
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iflk  The  pajment  and  delivexy  were  dependent  and  simiiUar 
neooe  acts.  Apply  to  this  property  the  test  mentioned  by 
Spencer,  J.,  in  the  case  of  McDonald  y.  BeweU^  who  would  baTS 
been  the  sufferers  if  the  cotton  had  been  lost  on  its  Toyage 
from  New  Orleans  to  New  York,  or  while  at  the  latter  place,  be- 
fore it  had  been  weighed  ?  Beyond  all  question,  the  loss  would 
have  fallen  on  the  defendants. 

The  contract  being  execntory,  it  is  important  to  determine 
what  was  to  be  done  by  the  defendants  towards  executing  it;  be- 
cause it  is  for  not  doing  what  they  had  stipulated  to  do,  or  cause 
to  be  done,  that  they  are  liable,  if  at  all,  to  the  plaintiflEs  for 
damages.  If  the  contract  be  executory,  and  such  it  CTidently 
is,  the  same  interpretation  must  be  given  to  the  word '  *  sold  "  that 
was  given  to  it  in  the  case  of  Boyd  v.  Siffkin^  2  Campb.  826. 
It  means  **  contracted  to  sell."  GKving  it  this  interpretation,  I 
understand  the  contract  to  be  an  agreement  on  the  part  of  the 
defendants  to  seU  five  hundred  bales  of  cotton,  purchased  on 
their  account  at  Huntsville,  and  to  deliver  it  on  its  arrival  ai 
New  York,  at  any  time  after  making  the  contract,  and  befom 
the  first  day  of  June  thereafter.  It  could  not  be  delivered  un- 
til its  arrival,  and  its  weight  ascertained.  The  stipulation  by 
the  defendants  to  deliver  it,  can  not  be  considered  absolute:  ii 
was  conditional,  and  they  are  not  chargeable  for  the  non-deliv- 
ery of  it  until  the  event  had  happened  which  the  parties  must 
have  expected  to  happen  before  the  delivezy,  viz.,  its  anival  at 
the  port  of  New  York. 

It  was  urged  on  the  argument  that,  by  the  agreement,  the 
defendants  had  stipulated  that  the  cotton  should  arrive  within 
the  period  specified  in  the  contract.  Such,  I  apprehend,  was 
not  the  object  of  designating  the  time;  but,  as  the  fulfillment  of 
the  contract,  or,  in  other  words,  \he  actual  transfer  of  the 
property  contracted  to  be  sold,  depended  upon  the  anival 
of  the  cotton  at  New  York,  an  event  not  absolutely  within 
the  control  of  either  party,  and  which  might  never  happen, 
the  period  for  its  delivery,  on  condition  of  its  arrival,  was 
fixed,  that  the  parties  might  know  how  long  they  were  to  re- 
main under  the  stipulations  of  the  contract.  If  the  cotton 
should  not  arrive  by  the  first  of  June,  the  plaintifEs  were  not 
bound  to  receive  and  pay  for  it,  on  the  one  hand;  nor,  on  the 
other,  were  the  defendants  under  an  obligation  to  deUver  it. 
This  appears  to  me  to  have  been  the  object  of  a  specification 
of  time  in  the  contract. 

Eleven  bales  of  cotton  did  arrive  within  the  speoifted  time. 


Aug.  1829.]  Defut  t;.  Swabt.  673 

and  tbe  defendants  refused  to  deliver  them,  because  the  whole 
five  hundred  bales  were  not  received.  Their  views  of  the  con« 
tract  in  this  particular  appear  to  me  to  have  been  correct.  The 
contract  was  for  five  hundred  bales;  it  was  entire;  there  was 
no  obligation  on  the  part  of  the  plaintiffs  to  receive  a  less  quan- 
tity than  the  whole,  and  consequently  none  on  the  part  of  the 
defendants  to  deliver  less  than  the  whole. 

The  obligation  to  deliver  and  to  receive  must  be  reciprocal. 
This  construction  of  the  contract  was  resisted  on  the  argument, 
upon  the  ground  that  it  imputed  great  folly  to  the  plaintiffs  in 
becoming  bound  to  receive  the  cotton,  however  low  it  might  be 
depressed  in  price;  while  the  defendants  could  avail  themselves 
of  the  advantage  of  its  improved  value,  by  preventing  its  arrival 
within  the  stipulated  time.  There  is  no  proof  nor  pretense 
that  any  act  was  done  by  the  defendants  to  retard  the  arrival 
of  the  cotton.  If  nothing  was  done  to  control  the  contingent 
event  upon  which  the  delivery  was  to  be  made,  the  benefit  or 
loss  likely  to  result  from  its  happening  was  mutual;  and  if  any- 
thing was  done  to  control  it,  the  party  injured  thereby  would 
have  a  remedy. 

I  see  no  cause  for  interfering  with  the  decision  of  the  judge 
at  the  drouit. 

Motion  to  set  aside  nonsuit  denied. 


Cited  in  Qilkm$  v.  Faik,  39  Barb.  622;  JuHke  v.  Lang,  ZO  How.  FT.  430; 
8.  C,  42  K.  Y.  511;  Worrall  v.  Munn,  5  Id.  246;  Dyers  v.  Towruend,  24  Id. 
GO,  as  an  authority  for  the  rule  that  the  statute  of  frauds  is  complied  with 
if  the  instrament  is  signed  only  by  the  party  to  be  chai*ged;  in*  Dunnigan  v. 
Crummey,  44  Barb.  632;  EfXMB  v.  Harris,  19  Id.  427;  Olyphani  v.  Baker,  6 
Denio,  381;  CurrU  v.  While,  6  Abb.,  N.  S.  373;  8.  C,  37  How.  Pr.  362.  to 
support  the  proposition  that  where  something  remains  to  be  done  before  the 
deliTory  of  goods  sold,  the  title  does  not  pass  until  such  act  has  been  per- 
formed; in  Havemeyer  v.  Owiningham,  36  Barb.  620;  8.  C,  22  How.  Fr. 
S8;  Beimery.  Ridner,  26  Id.  393;  MaUhews  v.  Hobby,  48  Barb.  171;  Shields 
T.  PetUe^  4  N.  Y.  124;  Chapman  v.  Kent,  3  Dner,  233;  MiddUUm  v.  BaiU 
ingaU,  1  GaL  447,  upon  the  nature  of  contracts  of  sale  of  goads  to  arrive  al 
a  specified  place. 


DePUT   V.  SwABT. 

[8  WxmiLi..  188.] 

DiKBABOS  nf  iKaoLTBNor  09  THX  Makxr  OF  ▲  NoTB  dischaigss  the  debt 

for  which  the  note  was  given,  and  destroys  its  negotiable  qualities,  and 

a  subsequent  transfer  of  it  is  void. 

New  Promise  does  not  renew  the  old  contraok 
Aic  Dso.  YOL.  ZX— 48 
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Kew  Pbomisb  to  thx  OfiionrAL  Patu  ftftor  the  diachazge,  aod 
note  is  traosfeired,  will  not  support  an  action  by  the  timD8f« 

Nkw  Pbomisb  mat  bb  Sxt  Forth  nr  thb  Bkpuoatiok  in  an  action  on  Iba 
original  contract. 

KoTB  MXBBLT  FuBNiBHBS  THB  OoNSiDBBATiON  of  the  new  pTomiaeL 

Assumpsit  by  the  plaintiff  as  bearer  of  a  certain  promiaooiy 
note  of  the  defendant,  dated  August  8,  1823,  payable  to  one 
Bobinson,  or  bearer.  The  defendant  pleaded  a  dischaige  in 
insolvency  obtained  in  1824,  under  the  act  of  1813.  The  parties 
then  stipulated  that  the  cause  should  be  tried  as  on  a  replication 
of  a  new  promise,  and  issue  thereon,  reserving  the  right  to  each 
party  to  avail  himself  of  the  law  on  the  whole  case.  At  the 
trial  at  the  circuit,  it  appeared  that  the  note  was  transferred  to 
the  plaintiff  after  the  defendant's  dischaige  as  alleged,  and  that 
after  the  discharge,  and  before  the  transfer,  the  defendant  re- 
peatedly promised  Bobinson,  the  then  holder,  that  he  would 
pay  the  note.  The  evidence  of  these  promises  was  admitted, 
against  the  defendant's  objection.  Verdict  for  the  plaintiff, 
under  the  direction  of  the  judge.  The  cause  was  heard  here 
on  the  stipulation,  together  with  these  facts. 

Bomeyn^  for  the  defendant 

C.  Buggies,  for  the  plaintiff. 

By  Court,  Mabot,  J.  It  is  to  be  regretted  that  a  stipulation  was 
substituted  for  a  part  of  the  pleadings  in  this  case.  It  is  some- 
what uncertain  what  would  have  been  the  issue.  The  plaintiff 
declares  on  a  promissoiy  note  transferred  to  him  by  the  payee. 
The  defendant  interposes  a  discharge  under  the  insolvent  law 
of  1813.  Here  the  pleadings  stop,  and  a  stipulation  is  entered 
into  to  try  the  cause  on  the  fact  of  a  new  promise,  with  leave  to 
each  party  to  avail  himself  of  the  law  arising  on  the  whole  case. 
We  are  thus  left  to  conjecture  what  the  replication  would  have 
been.  If  it  had  stated  a  promise  to  pay,  made  to  the  plaintiff 
subsequent  to  the  discharge,  he  must  have  failed  on  the  trial, 
because  it  is  not  pretended  that  such  a  promise  was  ever  in  fact 
made.  An  averment  of  a  promise  to  the  present  holder  of  the 
note,  would  not  have  been  sustained  by  proof  of  a  promise  to  a 
former  holder.  It  appears  to  me  there  would  have  been  some 
di£Sculty  in  pleading  a  promise  made  to  the  witness  Bobinson 
subsequent  to  the  discharge,  so  as  to  have  it  inure  to  the  benefit 
of  the  plaintiff  and  be  the  basis  of  his  action. 

It  is  insiBted,  on  the  part  of  the  plaintiff,  that  a  promise  to 
pay,  made  to  the  bolder  of  the  note,  not  only  revives  the  debt. 
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but  reeiores  the  note  with  all  its  negotiable  properties.  The 
language  of  the  cases  which  speak  of  the  effect  of  an  insolvent 
or  bankrupt's  discharge  upon  his  existing  debts  is  not  very  pre- 
cise or  uniform.  In  some  cases,  the  effect  has  been  considered 
the  same  as  that  of  the  statute  of  limitations  on  debts  to  which 
it  applies.  In  other,  and  in  most  of  the  cases,  the  statute  has 
been  considered  as  affecting  the  remedy  only,  while  a  discharge 
Las  been  adjudged  to  reach  the  cause  of  action.  Without  stop- 
ping to  inquire  whether  this  distinction  rests  upon  a  clear  dif- 
ference in  the  two  cases,  I  shall  endeayor  to  ascertain  what  is 
the  true  effect  of  a  discharge  upon  the  debts  due  by  the  insoly- 
ent.  The  act  for  giving  relief  in  cases  of  insolvency,  1  B.  L. 
460,  declares,  that  upon  the  petitioner's  complying  with  its  pro- 
visions, the  officer  executing  it  shall  discharge  him  from  all 
debts,  etc.  The  language  of  the  act,  in  its  fair  signification, 
extends  beyond  the  mere  proceedings  for  enforcing  the  right,  to 
the  right  itself;  and  such,  in  most  cases,  has  been  its  construc- 
tion. 

In  the  case  of  Sturgea  v.  Orvuminshidd^^  and  in  several  others 
before  the  supreme  court  of  the  United  States,  it  has  been 
considered  that  insolvent  discharges  reach  to  the  contract 
itself,  and  impair  its  obligation;  and  that  in  that  respect, 
the  laws  authorizing  these  discharges  differ  from  the  statute 
of  limitations  and  enactments  concerning  usury,  which  only 
relate  to  the  remedy.  The  bare  acknowledgment  of  a  debt, 
barred  by  the  statute  of  limitations,  is  held  to  revive  it;  but 
an  acknowledgment  of  a  debt  from  which  the  defendant  has 
been  discharged,  be  it  ever  so  explicit,  gives  no  cause  of 
action.  In  the  latter  case,  nothing  but  a  precise  and  positive 
new  promise  will  be  sufficient  to  sustain  a  suit.  It  was  so  held  in 
Lynbvry  v.  Wrightman^  6  Esp.  198.  In  a  note  to  this  case,  it  is 
said  bankrupts  and  infants,  with  respect  to  debts  from  which 
they  are  discharged,  stand  on  different  ground  from  persons 
whose  debts  are  barred  by  the  statute  of  limitations,  as  that 
statute  does  not  discharge  the  debt,  but  only  takes  away  the 
remedy  by  action.  Even  the  acknowledgment  or  promise, 
which  does  away  the  effect  of  the  statute  of  limitations,  is  not 
deemed  a  continuation  of  the  original  promise,  but  is  a  new 
contract.  This,  Judge  Story  thinks,  is  settled,  both  upon  prin- 
ciple and  authority:  1  Pet.  371;  a  fortiori,  is  the  promise  to 
pay  a  debt  discharged  under  an  insolvent  law  a  new  contract. 
In  the  case  of  Boberts  v.  Morgan,  2  Esp.  736,  Eyre,  C.  J.,  says, 

1.    4  Wheat.  123. 
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a  debt  barred  bj  a  certificate  under  a  oommiasioD  of  bankraptcj, 
bj  a  new  promiBe  to  pay  it,  becomes  a  new  debt.  Lord  Mans- 
field also  aajB,  where  there  has  been  a  new  promise  after  tha 
discharge,  the  bankmpt  is  liable  as  on  a  new  contract:  Doo^. 
192.  The  moral  obligation  uniting  to  the  new  promise  makes 
what  he  calls,  in  the  case  of  Truman  t.  Fenion,  Cowp.  544,  "  a 
new  undertaking  and  agreement"  What  condnsiTcly  shows 
that  the  new  promise  creates  a  new  contract  is,  that  if  tlks 
promise  be  special  or  conditional,  the  plaintiff  has  his  remedj 
apon  it  pursuant  to  the  condition  or  the  special  drcumstanoes 
of  the  engagement:  2  H.  Bl.  116.  These  authorities  desrlj 
show  that  the  new  promise  is  the  contract  upon  which  the  ae> 
don  against  the  defendant  must  rest.  The  old  debt  has  no 
further  connection  with  the  suit  than  what  arises  from  the  cir- 
cumstance that  it  is  resorted  to  for  the  purpose  of  furnishing  m 
consideration  for  the  promise,  by  reason  of  its  moral  obligation » 
after  its  legal  obligation  is  destroyed  by  the  discharge.  Tba 
liability,  therefore,  of  the  defendant  is  on  the  new  contract; 
and  upon  principle,  the  suit  should  be  in  the  name  of  him  with 
whom  such  contract  is  made. 

The  discharge  of  the  defendant  discharged  the  debt  for  whicb 
the  note  was  giTen;  and  the  transfer  of  it,  if  there  had  been  no 
new  promise,  would  have  been  Yoid.  This  position  is  supported 
by  an  express  decision  in  the  case  of  Baker  t.  TFAeoion,  5  ICass, 
609  [4  Am.  Dec.  71].  In  such  a  case  the  note  isfwnctuM  officio^ 
and  can  have  no  negotiable  qualities,  because  it  has  no  legal 
existence.  It  is  regarded  by  the  court,  in  that  case,  in  the  same 
light  as  a  note  discharged  by  payment.  What  is  the  efieot  of 
the  new  promise  upon  the  note?  If  it  does  not,  and  it  is 
clearly  settled  that  it  does  not,  renew  the  old  contract,  how 
does  it  operate  to  renoyate  the  note  giyen  on  that  contract  f 
The  note  has  a  yalid  existence  from  its  execution;  and  after  thia 
existence  is  destroyed,  as  it  is,  according  to  the  case  from  Mnnm 
chusetts,  and  the  debt  for  which  it  is  given  discharged  accord* 
ing  to  all  the  cases,  can  it  be  reviyed  and  restored  to  all  its 
former  properties  by  the  maker's  entering  into  a  new  contract, 
by  which  he  becomes  liable  to  pay  what  was  due  on  the  old 
contract  ?  Oorrect  reasoning  would  not  establish  saoh  a  result* 
and  nothing  but  the  mode  of  pleading  which  has  been  sanc- 
tioned in  such  cases  has  giyen  any  sort  of  countenance  to  the 
notion. 

It  is  well  established  that  the  plaintiff  may  declare  on  the 
original  cause  of  action.    The  inconsistency  of  making  the  new 
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promise  ihe  basis  of  the  abtioziy  and  at  the  same  time  allowing 
the  plaintiff  to  declare  upon  the  antecedent  debt,  which  has 
been  discharged  or  the  remedy  upon  it  baired,  has  been  often 
presented  to  the  courts  of  England  and  this  country;  and 
although  it  has  been  sanctioned,  it  has  been  looked  upon  as  a 
deviation  from  the  general  rule  requiring  a  plaintiff  to  state  in 
his  declaration  the  agreement  or  whole  cause  of  action  whereon 
his  suit  is  brought.    In  all  the  cases,  howeyer,  that  I  haye 
found,  the  original  debt  was  due  to  the  same  person  to  whom 
the  new  promise  was  made;  and  the  mode  of  pleading  sanc- 
tioned by  the  courts  in  such  cases  is  extremely  well  fitted  to 
present  the  issue  upon  the  uew  contract.    The  replication  set- 
ting  up  this  contract  has  not  been  considered  a  departure,  be- 
cause it  is  not  entirely  a  new  matter;  it  derives  that  which  is 
necessaiy  to  support  its  consideration  from  the  old  debt.    The 
issue  is,  in  fact,  upon  the  new  contract,  and  the  note  given  on 
the  old  contract  is  only  brought  into  view  as  furnishing  the 
consideration  which  the  plaintiff  must  show  for  the  new  promise. 
The  note,  in  my  opinion,  has  no  valid  existence  for  any  other 
purpose;  and  the  plaintiff  did  not  acquire  from  the  transfer  of 
it  to  him  any  right  to  maintain  this  action.    According  to  the 
stipulation  between  the  parties,  judgment  is  given  for  the  de- 
fendant 
Judgment  for  defendant. 

Befened  to  in  lalMeqiient  dediioDB  on  the  following  propositions:  That  th« 
negotiabiliiy  of  ft  note  on  which  the  suit  is  faronght  is  destroyed  by  the  die* 
ohftige  of  the  msker  nnder  the  insolvent  act»  ftnd  thftt  its  snheeqnent  tram- 
fer  does  not  give  the  transferee  the  right  to  maintftin  an  action  directly  upon 
it:  Moore  v.  Viele^  4  Wend.  421;  that  the  bsre  acknowledgment  of  a  debt 
takes  it  ont  of  the  sUtnte  of  limitations:  Henry  v.  Boot,  33  N.  Y.  ffSl;  that 
a  moral  obligation  is  snfScient  consideration  for  a  promise:  Stafford  v.  Baeo<i^ 
25  Wend.  dS6;  that  a  new  promise  by  a  Joint  maker  of  a  note  does  not  revive 
the  debt  as  to  the  others:  Phii^  y.  Peters,  21  Btah.  368.  Upon  the  correct- 
ness of  the  role  of  pleading  here  enunciated,  Depuy  v.  Swart  is  cited  in 
Watkine  v.  Stevens,  4  Barb.  174;  Stafford  v.  Bacon,  1  Hill,  535;  Stehbms  v. 
Sherman^  1  Sandl  513;  but  in  Waltermirfi  v.  Weetover,  14  K.  T.  21,  Judge 
Selden  makes  the  statement^  on  the  authority  of  the  principal  case  and  Baker 
V.  Wheaion,  5  Mass.  500  [4  Am.  Dec.  71]:  "Henoeit  has  been  uniformly  held 
in  cases  of  dischaige  under  a  bankrupt  or  insolvent  law,  that  the  debt  itself 
lieing  discharged,  the  action  must  be  specifically  upon  the  new  promise."  In 
regsrd  to  whom  the  new  pronuse  should  be  made,  the  principal  case  is  further 
cited  in  Reid  v.  MeNaughUm,  15  Barb.  183;  Soulden  v.  Van  Bensselaer,  9 
Wend.  297. 

Nkw  Pbokiss  as  a  Cause  or  Action. — Burden  v.  MeElhenny,  and  note, 
10  Am.  Dea572. 

Kxw  Pbomiss  bt  JonfT-DnrroR.— JSdiB  v.  Futter^  and  note,  10  LL  605. 
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In  Ckabot  V.  Tucker,  39  CaL  436»  Judge  Temple  refers  to  the  rale  of  plead 
log  adopted  in  the  prindpal  case,  and  points  out  tiiat  it  is  at  Tarianoe  with 
the  true  object  of  pleading,  although  it  was  a  rule  formeriy  reoogniaed.    In  that 
case  it  is  maintained  that  to  recover  on  a  debt  barred  by  the  atatate  of  limit- 
ationsi  the  plaintiif  must  dedare  on  the  new  promise. 


HoiiLADAY  V.   MaBSH. 

[8  Wmmdell,  143.] 

Tekaxt  of  a  CLoes  was  kot  Bound  to  Fenob  against  an  adjoining  dose^ 

at  oommon  law,  except  by  prescription  or  by  agreement,  bat  each  was  at 

bis  peril  to  keep  his  cattle  on  his  own  land. 
Oatxls  Donro  Damage  on  Anothjsb'b  Land,  indoeed  or  nnindoeed,  might 

be  distrained  at  common  law,  or  the  owner  was  liable  in  trespMSL 
BxMOYAL  OF  Pabt  OF  A  DIVISION  FiNGB  by  one  of  two  adjacent  land  own* 

ers^  after  giving  the  notice  required  by  statute  of  lus  intention  to  throw 

up  his  land  for  common  feeding,  or  to  let  it  lie  open,  remits  the  parties 

to  their  common  law  rights,  and  the  party  removing  such  fence  is  haUe 

for  any  trespass  of  lus  cattle  upon  his  ndghbor's  land  ensoing  ther^ 

from. 
Whxbx  thxbb  IB  NO  TowN  Bt-law  Pkbmittino  Oaitlb  TO  BiTK  at  large, 

a  land  owner  is  not  bound  to  fence  against  cattle  in  the  highway  or  on  a 

common,  because  they  are  unlawfully  there. 
AoAiNST  Cattle  Lawfully  Gkazino  on  Common  Land,  pursoant  to  a 

town  ordinance,  an  adjacent  land  owner  must  provide  suffident  fences  to 

protect  his  crops. 
Witness  mat  Use  a  Memorandum  to  refresh  his  memocy. 
Pabol  Notice  of  an  Intention  to  Thbow  up  Land  to  common  feeding 

etc.,  under  the  statute,  is  suffident. 
Want  of  KonoE  to  Othek  Fbofbibtobs  can  not  be  taken  advantage  of  by 

one  who  has  received  such  notice. 

Tbespass  quare  clausum/regU  and  de  bonis  OBportatis,  Plea, 
the  general  issue,  with  notice  of  special  matter  to  be  given  in 
evidence.  At  the  trial  it  appeared  that  the  plaintiff  and  defendant 
were  adjacent  land  owners,  and  had  maintained  a  division  fence 
on  the  line  between  them,  one  half  being  kept  up  bj  the  plaint- 
iff, and  the  other  by  the  defendant.  On  March  24, 1826,  the 
defendant  gave  the  plaintiff  verbal  notice  of  his  intention  to 
remove  his  part  of  the  fence,  and  throw  up  his  land  for  oommon 
feeding,  or  let  it  lie  open.  Pursuant  to  the  notice,  on  July  18, 
1826,  part  of  the  fence  was  removed,  and  the  defendant's  cattle 
entered  through  the  opening  and  injured  the  plaintiff*s  com  and 
oats  there  growing.  The  defendant's  adjoining  land  was 
bounded  on  a  highway,  and  other  cattle  besides  his  entered  on 
the  plaintiff's  land.  Some  other  facts  are  stated  in  the  opinion. 
In  the  course  of  the  trial,  objection  was  made  that  the  notice 
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spoken  of  should  haye  been  in  writing.  The  court  held  other- 
inae,  bnt  decided  that  notice  should  have  been  given  to  all  per- 
sons owning  adjoining  lands.  A  witness  for  the  plaintiff  was 
permitted,  against  the  defendant's  objection,  to  refer  to  a  mem- 
orandum, made  by  himself  at  the  time,  to  refresh  his  memory 
as  to  the  number  of  times  he  had  seen  the  defendant's  cattle 
upon  the  plaintiff's  land.  To  both  these  rulings  the  defendant 
excepted,  and  also  to  the  charge  of  the  judge,  which  was  to  the 
effect  that  the  question  of  damages  was  the  only  one  for  the 
jury,  because  the  defense  was  insufiScient,  and  because,  in  any 
event,  there  was  no  excuse  for  the  defendant's  causing  his  cat- 
tle to  be  driven  upon  the  land,  and  that  the  jury  might,  if  they 
saw  fity  add  "  smart  money  "  to  the  damages  actually  proved. 
Verdict  for  the  plaintiff,  which  the  defendant  now  moved  to  set 
aside. 

M.  P.  Surd,  for  the  defendant. 

M,  T.  Beynolda,  for  the  plaintiff. 

By  Court,  Savaob,  0.  J.  In  order  to  have  a  clear  understand- 
ing of  the  existing  rights  of  the  parties,  it  will  be  useful  to  in- 
quire what  were  their  relative  rights  and  duties  at  common  law, 
and  what  alterations  are  made  by  the  statute. 

''At  common  law,"  says  Chief  Justice  Parsons,  in  Bust  v.  Low, 
6  Mass.  94,  '*  the  tenant  of  a  close  was  not  obliged  to  fence 
against  an  adjoining  close,  unless  by  force  of  prescription;  but 
he  was  at  his  peril  to  keep  his  cattle  on  his  own  close,  and  to 
prevent  them  from  escaping;  and  if  they  escaped,  they  might  be 
taken  on  whatever  land  they  might  be  found  damage  feasant, 
or  the  owner  was  liable  to  an  action  of  trespass  by  the  party  in- 
jured." **  Every  unwarrantable  entry  on  another's  land  is  a  tres- 
pass, whether  the  land  be  inclosed  or  not.  A  person  is  equally 
answerable  for  the  trespass  of  his  cattle  as  of  himself:"  Wells  v. 
Hojoell,  19  Johns.  385;  3  Bl.  Com.  209,  211.  "  Every  person, 
then,  may  distrain  cattle  doing  damage  on  his  close,  or  main* 
tain  trespass  against  the  owner  of  the  cattle,  unless  the  owner 

« 

can  protect  himself  by  the  provisions  of  the  statute,  or  by  a 
written  agreement,  to  which  the  parties  to  the  suit  are  parties 
or  privies,  or  by  prescription:"  6  Mass.  97. 

Where  there  was  no  agreement  or  prescription,  there  was  no 
mode  by  which  one  tenant  could  compel  the  tenant  of  an  adjoin- 
ing close  to  make  division  fences;  and  even  where  there  was 
such  agreement  or  prescription,  the  remedy  was  by  action 
upon  such  agreement  or  prescription.     Our  statute  (relative  to 
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the  duties  aud  piiyileges  of  towns,  2  B.  L.  183,  sec.  17),  how- 
eyer,  has  altered  the  rights  of  the  parties.  Where  the  lands  of 
two  persons  join,  each  shall  make  a  just  proportion  of  the  divi- 
sion fence,  unless  they  agree  to  let  their  lands  lie  open.  If  any 
person  shaU  neglect  to  make  or  keep  in  repair  his  proportion  of 
such  fence,  he  shall  be  liable  to  such  damages  as  shall  accrue 
by  reason  of  his  negligence;  and  if  he  omit  to  make  or  repair 
bis  proportion  of  the  fence  for  one  month  after  notice  and  re- 
quest, then  the  party  injured  may  make  or  repair  the  fence  at 
the  expense  of  the  party  so  neglecting  to  do  it.  And  in  case 
any  person  who  shall  have  made  his  proportion  of  the  fence  shall 
be  disposed  to  throw  up  his  lands  for  common  feeding,  or  to  let 
the  same  lie  open,  he  shall  give  three  months'  notice  to  the 
person  or  persons  in  possession  of  the  lands  adjoining;  and  if 
the  fence  shall  be  removed  before  the  expiration  of  three 
months,  the  person  removing  it  shall  pay  all  damages  sustained 
by  such  removal. 

Under  this  statute,  it  has  been  decided  that  where  hc>g8  en* 
tered  a  cornfield  through  the  plaintiff's  own  fence,  the  same 
being  insufficient,  the  plaintiff  could  not  recover;  but  had  they 
entered  through  the  defendant's  fence,  the  plaintiff  would  have 
recovered:  12  Johns.  433.  And  the  case  of  WdU  v.  Hbweil,  19 
Johns.  385,  decides,  that  as  against  a  highway,  where  cattle 
have  no  right  to  run,  no  fence  at  all  is  necessaiy,  to  enable'  the 
plaintiff  to  maintain  trespass.  In  the  application  of  these  prin* 
dples  to  this  case,  how  are  the  parties  affected?  Had  the 
statute  never  been  passed,  the  defendant  must  have  kept  hii 
cattle  in  his  own  premises  in  the  absence  of  all  agreement  or 
prescription  about  fences.  The  plaintiff,  without  any  fence, 
could  bring  trespass  for  the  injury  he  has  sustained.  Had  the 
fence  remained  under  the  statute  regulation,  it  being  the  fence 
of  the  defendant,  and  had  the  same  injury  been  inflicted,  the 
plaintiff  would  have  sustained  trespass.  Is  the  defendant,  by 
throwing  up  his  land  to  common  feeding,  or  to  lay  open,  in  a 
better,  or  the  plaintiff  in  a  worse  situation,  than  at  common  law  T 
Into  what  is  the  defendant's  field  converted,  by  removing  the 
partition  fence?  Is  it  a  common  highway?  or  does  it  become 
the  common  lands  of  the  town?  or  does  it  remain  the  property 
of  the  defendant,  for  any  trespass  upon  which  he  may  maintain 
an  action  ?  If  it  became  common  lands,  the  defendant's  cattle 
were  wrongfully  there  without  a  by*law  of  the  town  permitting 
cattle  to  run  at  large.  So,  too,  if  it  became  a  highway;  and  if 
the  character  of  the  field  was  not  altered,  the  utmost  effect  of 
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the  defendant's  withdrawing  his  fence  tinder  the  statute  would 
be  to  remit  the  parties  to  their  common  law  rights  and  duties. 
The  statute  was  intended  for  the  convenience  and  accommoda- 
tion of  all  concerned;  not  to  enable  one  man  to  destroy  his 
neighbor's  crops  under  cover  of  the  law. 

Bj  the  twelfth  section  of  the  act,  towns  have  a  right  to  make 
such  prudentiJEd  rules  as  they  think  proper  for  improving  their 
common  lands  in  tillage  or  pasturage,  or  any  other  way,  and 
for  permitting  or  preventing  cattle,  etc.,  to  go  at  large,  and  for 
directing  the  time  and  manner  of  using  their  common  lands. 
This  section  undoubtedly  has  reference  to  such  towns  only  as 
have  common  lands,  the  property  of  the  town  in  its  corporate 
capacity;  and  it  may  well  be  doubted  whether  the  seventeenth 
section  does  not  also  relate  to  such  towns  only  as  have  com- 
mons, when  it  speaks  of  throwing  up  land  to  common  feeding, 
or  to  let  the  same  lie  open. 

Suppose  a  case  where  the  town  has  no  common  land,  and 
they  pass  a  by-law  permitting  cattle  to  run  at  large,  where  are 
they  to  run?  Surely  not  on  individual  property.  Where 
tben?  In  the  highway?  The  public  have  simply  a  right  of 
passage  over  the  highway;  they  have  no  right  to  depasture  the 
highway*  The  owner  of  the  lands  through  which  the  highway 
runs  is  the  owner  of  the  soil,  and  of  the  timber,  except  what  is 
pecoooary  to  make  bridges,  or  otherwise  aid  in  making  the 
highway  passable:  16  Johns.  458;  and  if  the  owner  of  the  soil 
owns  the  timber,  why  noi  the  grass?  This  question  has  never 
been  distinctiy  raised  in  this  court,  and  some  intimations  have 
been  given,  from  which  it  might  be  inferred  that  towns  have  a 
right  to  permit  cattie  to  run  at  large  in  the  highways;  but  in 
Siackpole  v.  Healy,  16  Mass.  83  [8  Am.  Dec.  121],  the  question 
has  undergone  a  very  full  consideration  and  discussion,  and  the 
supreme  court  of  Massachusetts  have  decided  that  the  public 
have  no  such  right  in  highwajrs.  The  statute  in  that  state  is  in 
stronger  terms  than  ours;  but  it  was  holden  to  relate  to  com- 
mon lands  only,  and  not  to  highways.  It  is  not  necessary  now 
to  decide  that  point,  because  no  regulation  of  the  town  is 
shown  permitting  cattie  to  go  at  large.  If  the  defendant's 
cattle  were  in  the  highway  or  a  common,  they  were  there  un- 
lawfully, without  authority  from  the  town;  and  it  is  certainly 
well  settied,  that  a  man  is  not  obliged  to  fence  against  any  cattle 
but  such  as  may  be  rightfully  on  the  adjoining  close:  6  Mass. 
99;  16  Id.  88;  2  H.  Bl.  627;  19  Johns.  886.  In  towns  where 
there  are  common  lands,  or  where  the  town  has  authority  to 
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direct  the  times  and  manner  of  using  each  lands,  if  a  party 
chooses  to  throw  up  his  fields  to  common  feeding,  and  cattle 
are  rightfully  feeding  upon  commons,  either  such  a»  belong  to 
the  town,  or  such  as  are  thrown  up  to  common  feeding  under 
this  section,  the  owner  of  crops  must  undoubtedly  make  fences 
against  such  cattle  so  lawfully  grazing;  and  to  such  cases  only,  I 
apprehend,  is  this  provision  of  the  statute  applicable. 

Some  minor  questions  were  raised  which  require  a  decision. 
On  the  part  of  the  defendant  it  was  objected  that  the  testimony 
of  one  of  the  witnesses  was  improperly  admitted,  because  he 
referred  to  a  memorandum  to  refresh  his  memory.  This  is 
always  permitted  and  is  tmobjectionable.  It  was  also  objected 
that  the  notice  given  by  the  defendant  should  have  been  in 
writing.  It  is  a  sufficient  answer  to  say  that  the  statute  does 
not  require  that  it  should  be  in  writing.  The  judge,  however, 
decided  the  notice  was  defective,  because  it  was  given  to  the 
plaintiff  only,  and  not  to  the  other  owners  of  the  adjacent 
lands.  It  is  true  that  the  statute  requires  notice  to  be  given  to 
the  person  or  persons  in  possession  of  the  lands  or  meadows 
adjoining;  but  it  seems  to  me  that  the  plaintiff  can  not  object 
to  the  want  of  notice  to  others,  since  it  was  given  to  him,  par* 
ticularly  as  no  fence  was  removed,  but  that  between  the  land 
of  the  plaintiff  and  the  defendant.  But  if  the  judge  erred  in 
this  particular,  the  defendant  is  not  prejudiced  by  the  decision, 
if  I  am  correct  in  the  view  I  have  taken  of  this  case. 

There  is  another  view  of  the  case,  which  is  sufficient  to  sus- 
tain the  verdict,  even  if  I  am  in  error  as  to  the  law  as  above 
laid  down.  It  is  this:  That  the  defendant  not  only  took  away 
his  fence  with  the  declared  intention  to  injure  the  plaintiff,  but, 
lest  his  cattle  should  not  destroy  the  plaintiff's  crops  Tolun« 
tarily,  his  wife  and  son  drove  them  from  the  highway  into  the 
field,  near  the  plaintiff's  crops;  and  when  they  were  actually 
committing  the  work  of  destruction,  the  defendant  himself,  not 
only  did  not  turn  them  out,  but  by  threats  prevented  others 
from  driving  them  out  of  the  plaintiff's  fields.  On  the  whole, 
the  verdict  seems  to  be  lawful,  and  it  certainly  is  just. 

Motion  for  a  new  trial  denied. 


Thx  Pbincipls  that  Division  Fences  were  not  neoeisaiy  to  be  m»in^^^tM^ 
except  as  to  cattle  rightfully  on  thehighway,  here  laid  down,  is  dted  and  applied 
in  the  construction  of  the  statute  requiring  raihoad  oorporationa  to  fence  their 
toads,  and  make  gates  and  crossings  for  the  use  of  proprietoKof  lands  adjoin- 
ing such  railroads:  Brooks  v.  ^.  K.  dg  Erie  R.  R,  Co,,  13  Barb.  ^97.  Hm 
doubt  intimated  in  the  principal  case,  in  regard  to  the  constitutionality  of  aa 
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■0t  aathoriziiig  ft  town  to  pennit  domefltic  animals  to  depasture  the  highway, 
is  adverted  to  in  Origin  v.  Martin^  7  Barb.  301,  303;  Hardenhwrgh  v.  Loch 
woody  25  Id.  13;  bat  regarded  as  of  little  weight  in  view  of  subsequent  legis- 
lative enactments.  Judge  Mullett,  in  Terry  v.  N.  Y,  Central  R,  R,  Co.,  22 
Barb.  579,  speaking  on  behalf  of  the  court,  refers  to  HoUaday  v.  Marsh,  in 
support  of  the  two  following  statements,  that  a  person  is  equally  answerable 
for  the  trespaasof  his  cattle  as  of  himself,  and  that  where  there  was  no  agree- 
ment or  prescription,  there  was  no  mode  by  which  one  tenant  could  compel 
the  tenant  of  an  adjoining  close  to  make  a  division  fence. 

That  a  man  is  bound  to  fence  only  against  cattle  that  are  rightfully  on  the 
highway,  is  decided  in  JUitta  v.  Siarh,  17  Am.  Dec.  444.  See  note  to  that  de- 
cision for  reference  to  other 
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[SWrnannx,  180.] 

Obahtor  with  Wabravtt  is  a  Competent  Wnvns  for  the  grantee  in  an 
action  brought  by  him  to  recover  the  land,  though  it  would  be  otherwise 
if  the  action  were  against  the  grantee. 

flcBBCBTRTNQ  WiTKESs  MUST  BS  PRODUCED,  if  within  the  jurisdiction  of  the 
court,  to  prove  an  instrument  under  seaL 

ExxiCPLEncATioK  09  THE  Reoord  09  A  Deed  IN  Whovo  CouNTY.^Where  ft 
deed  conveys  tracts  of  land  lying  in  two  counties,  but  is  recorded  in  only 
one,  an  exemplification  of  such  record  is  not  admissible  as  a  record  in  an 
ejectment  for  one  of  the  tracts  which  lies  in  the  other  county. 

te  Proof  of  the  Loss  of  the  Original  Deed  such  ExBBiPLincATioN  is 
competent  evidence. 

DEFOBrnoir  Taken  under  an  Act  to  Perpetuate  Testimont  is  not  admis- 
sible in  evidence,  where  the  witness  is  living,  without  proving  his  inabil- 
ity to  attend  court;  a  mere  presumption  of  inability  arising  from  his  ad* 
vanced  age  will  not  suffice. 

Ejbotuent  for  a  tract  of  land  in  Washington  county.  The 
plaintiff,  after  proving  title  in  one  John  Montresor,  offered  in 
evidence  a  deposition  of  one  Seth  Hunt,  the  substance  of  which 
was,  that  on  the  death  of  the  said  John  Montresor,  in  England, 
the  said  Und  was  conveyed  and  released  by  the  other  heirs  at 
law  to  Thomas  Gage  Montresor,  reputed  to  be  the  son  and  one 
of  the  heirs  of  the  said  John  Montresor,  and  was  by  the  said 
Thomas  conveyed  to  the  witness  in  1819.  The  deeds  to  Thomas 
and  to  the  witness  embraced  certain  lands  in  Essex  county,  and 
the  witness  testified  that  they  were  duly  recorded  in  said 
county,  and  that  afterwards  the  original  deeds  were  stolen  from 
him,  and  have  never  since  been  recovered.  He  also  deposed 
that  he  conveyed  the  premises  with  covenant  of  warranty  to  one 
Hussey,  through  whom  the  plaintiff's  lessors  claimed.  Objeo« 
tion  being  made  that  the  witness  was  interested,  the  judge  so 
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mled.  The  plaintiff  tbenofltoad  in  eridence  a  rdesae  frcun  hia 
lesson  to  the  witness  of  all  liability  on  his  covenant.  The  re- 
lease was  ezectited  in  the  presence  of  a  snbecribing  witness,  and 
its  execution  not  baring  been  prored  bj  said  witness,  the  court, 
on  objection  by  the  defendant,  xefosed  to  permit  the  releaae  to 
be  read,  and  xejected  Hnnt's  deposition.  The  plaintiff  also  of- 
fered in  eridence,  to  prore  the  descent  of  Montresor's  heus,  the 
deposition  of  one  Hiurrison,  of  New  York,  taken  under  the  act 
to  perpetoate  testimony,  and  prored  by  a  witness  that  Harrison 
was  seTenty-five  or  eighty  years  old,  and  though  the  witness  had 
not  seen  him  for  some  years,  and  did  not  know  the  state  of  bis 
health,  he  bdicTed  that  his  age,  infirmities,  and  ill  health  were 
snoh  that  he  was  nnable  to  attend  court.  The  court  held  the 
proof  insufficient,  and  rejected  the  deposition.  The  plaintiff 
further  offered  in  evidence  exemplifications  from  the  record  of 
Essex  county,  of  the  deeds  from  Thomas  €hige  Montresor  and 
Seth  Hunt;  but  they  were  rejected,  because  the  tract  now  iu 
controYersy  did  not  Ue  in  that  county.  Ck)nYeyances  from  If ne- 
sey,  the  grantee  of  Hunt,  to  the  lessors  of  the  plaintiff  were 
proved.  The  judge  nonsuited  the  plaintiff,  who  now  moved  to 
set  aside  the  nonsuit. 

D.  Setden^  for  the  plaintifll 

J.  L.  WendeU,  for  the  defendants. 

By  Court,  Savaos,  C.  J.  It  is  objected  to  the  competent  of 
Seth  Hunt  to  testify  as  a  witness  in  this  cause,  that  he  is  inter- 
ested, having  conveyed  the  premises  in  question  to  Ifnssey, 
through  whom  the  lessors  of  the  plaintiff  derive  title,  with  a 
covenant  of  warranty.  The  warranty  is  against  all  persons 
claiming  under  himself  or  Montresor,  to  whom  the  lot  in  ques- 
tion was  conveyed  on  a  partition  among  the  original  proprietors. 
This  covenant  was  intended  to  protect  Mnssey  against  any 
claims  under  an  older  or  better  title  than  Hunt  had  conveyed. 
In  the  suit  for  recovery  of  the  possession  of  the  land  by  hia 
grantee,  Hunt  had  no  interest.  He  could  neither  be  a  gainer 
nor  loser  by  the  event;  nor  could  the  verdict  be  given  in  evidence 
for  or  against  him.  Had  the  vendee  of  Hunt  gone  into  poosoo 
sion  under  his  conveyance,  and  an  action  been  commenced 
against  him  for  the  premises  by  a  third  person,  Hunt  could  not 
have  been  a  witness  to  support  the  title  of  his  vendee:  2  Boll. 
Abr.  685.  But  here  the  action  was  by  the  vendee  to  obtain 
possession;  and  a  failure  in  the  suit  could  by  no  possibility  sub* 
ject  Hunt  to  liability,  as  he  wotud  not  be  liable  under 
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coTenant  thoagh  it  had  appeared  that  he  had  no  title  when  he 
conveyed;  his  liability  attaching  only  in  case  of  an  eviction 
after  possession  obtained:  11  Johns.  122.  The  objection,  if  any, 
went  to  his  credit,  and  not  to  his  competency.  He  was,  there* 
fore,  a  competent  witness. 

If  right  in  this  conclusion,  it  becomes  unin)portant  to  decide 
whether  the  release  was  properly  excluded  or  not.  However^ 
according  to  the  established  rules  of  evidence,  where  an  iDstm** 
meut  under  seal  is  executed  in  presence  of  a  subscribing  wit- 
ness, that  witness  must  be  produced,  if  within  the  jurisdiction 
of  the  court.  If  the  release  had  been  necessary,  the  judge  was 
correct  in  requiring  the  production  of  the  subscribing  witness. 

Hunt  being  considered  a  competent  witness,  he  proves  the 
existence  and  loss  of  the  deeds  necessary  to  vest  the  title  in  him- 
self, and  proves  the  contents  by  reference  to  the  exemplifica- 
tions. Strictly  the  judge  was  correct  in  excluding  the  exempli- 
fications as  records.  The  title  should  be  recorded  in  the  county 
where  the  land  lies,  and  then  the  exemplification  of  a  deed  is 
evidence  without  accounting  for  the  non-production  of  the  origi- 
nal. In  this  cose,  having  proved  the  former  existence  of  the 
deeds  in  question,  and  their  loss,  the  plaintiff  was  at  liberty  to 
give  parol  evidence  of  their  contents.  This  he  did  do,  and  more 
also.  He  produced  the  only  copy  which  could  be  produced; 
and  in  my  judgment  it  was  competent  evidence  to  go  to  the 
jury. 

The  deposition  of  Hunt,  in  connection  with  the  deeds  pro- 
duced and  those  lost,  seems  to  me  to  make  out  a  prima  facie 
case  for  the  plaintiff.  The  judge  was  correct,  in  my  opinion, 
in  rejecting  the  deposition  of  Mr.  Harrison.  For  aught  that 
appeared,  he  might,  although  eighty  years  of  age,  have  attended 
the  court.  At  all  events,  the  judge  was  not  bound  to  presume 
Lim  unable  to  attend.  The  plaintiff  should  not  rely  upon  pre- 
sumption where  it  was  his  duty  to  produce  proof. 

I  am  accordingly  of  opinion  that  the  nonsuit  be  set  aside, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 


Foll>wed,  as  authority  that  proof  of  the  inability  of  a  witness  to  attend 
must  be  given  before  his  deposition  wiU  be  received,  in  Fry  ▼.  BewneU^  4 
Doer,  253;  that  evidence  of  an  actual  and  lawful  dispossession  must  bp  given 
to  establiidk  a  breach  of  the  covenant  of  warranty,  in  Blydenburgh  v.  C&Uualt 
I  Id.  196;  and  that  there  could  be  no  eviction  where  possession  had  not  been 
taken  under  the  deed:  Beddoe  v.  WadsworUi^  21  Wend.  125. 

CovxNANT  OF  WABRAirTT,  When  Brokex,  and  what  may  be  recovered  as 
damages  upon  a  breach:  FUsJiugh  v.  Crotjhan,  10  Am.  Dec  139,  and  notSb 
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Putnam  v.  Max. 

(3  WiaimiJ.,  902.] 
ConOABLI,  BBHO  IBS  PLAnmVF  ZH  AS  ACTION,  MAT  SXRTS  the 

himaelf ,  and  hii  retam  can  not  be  impeached  in  tre^poii  for  an 
under  an  execafcion  and  judgment  founded  on  such  aervioe. 

Acnoir  iob  a  Falss  Retuiln  is  the  remedy  if  the  return  is  imtnie. 

Want  of  Jurisdiction  to  render  a  judgment  may  be  shown  ooUaterally;  it 
avoids  the  judgment,  and,  in  the  case  of  inferior  courts,  renders  all  per- 
sons concerned  in  enforcing  it  trespassers. 

Whkrb  the  Coubt  has  JuBiSDicnoN,  and  the  proceedings  axe  regular  <iii 
their  face,  trespass  will  not  lie. 

Trespass  and  false  imprisonment,  for  an  arrest  on  execution 
from  a  justice's  court  on  a  judgment  in  favor  of  the  defendant 
against  the  plaintiff.  It  appeared  that  the  judgment  was  ren- 
dered in  an  action  brought  by  the  defendant  against  the  plaint- 
iff; that  the  defendant  was  a  constable  at  the  time,  and  that  he 
made  a  return  of  personal  service  on  the  summons,  signing  it  as 
constable.  Evidence  was  offered  to  impeach  the  return  by  show- 
ing that  the  summons  was  not  served  personally  or  at  all,  but 
that  for  the  purpose  of  deception  the  defendant  in  fact  served 
on  the  plaintiff  a  summons  in  a  different  action.  This  evidence 
was  objected  to  by  the  present  defendant,  and  on  the  other  band 
the  plaintiff  objected  to  the  evidence  as  to  the  issuing  and  re- 
turn of  the  summons.  All  the  evidence  was  received  subject 
to  the  opinion  of  this  court  on  the  questions  of  law  involved. 
The  judge  instructed  the  jury  in  substance  that  all  other  ques- 
tions being  reserved  for  the  opinion  of  the  court,  they  were  only 
to  inquire  whether  the  summons  was  actually  served  or  noL  If 
not,  they  would  find  for  the  plaintiff;  otherwise  for  the  de- 
fendant.   Verdict  for  the  plaintiff. 

J.  Ellsworth^  for  the  plaintiff. 

M,  T.  Beynolda,  for  the  defendant. 

By  Court,  Sutheblaio),  J.  Two  questions  aijse  in  this  caae^ 
1.  Whether  a  plaintiff,  being  a  constable,  can  legally  serve 
a  summons  in  his  own  favor.  2.  Whether  the  return  upon  the 
summons  can  be  impeached  in  this  action. 

The  first  question  was  decided  in  the  case  of  TidOe  v.  ffuni^ 
2  Cow.  436.  It  was  there  held  that  a  plaintiff  in  a  justice's 
court  might  serve  his  own  summons,  either  where  he  is  himself 
a  constable,  or  is  specially  deputed  for  the  purpose,  in  analogy 
to  the  case  of  a  capias ^  where  no  bail  is  required,  which  may  be 
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fiCrred  by  {he  sheriff  when  he  la  plaintiff,  or  by  any  other  plaintiS 
by  special  deputation:  BenneiY.  Ikller,  4  Johns.  486. 

I  am  inclined  to  think  the  constable's  return  upon  the  sum- 
mons was  not  traversable  in  this  action.  The  return,  though 
false,  gave  the  justice  jurisdiction  of  the  person  of  the  defend- 
ant; for  the  act,  Stat.,  yol.  6,  o.  280,  sec.  8,  provides  that  the 
•constable  seiring  the  summons  shall,  upon  the  oath  of  his  office, 
return  thereupon  the  time  and  manner  of  executing  the  same, 
and  sign  his  name  thereto;  and  in  case  the  defendant  does  not 
Appear  at  the  time  and  place  appointed  in  sach  summons,  and 
it  shall  appear  by  the  return  indorsed  thereon  that  the  summons 
was  personally  served,  the  justice  shall  then  proceed,  etc.  The 
return  of  the  constable  is  the  evidence  upon  which  the  statute 
authorizes  and  requires  the  justice  to  proceed.  He  must  there- 
fore obtain  jurisdiction  of  the  defendant's  person  by  virtue  of 
the  return;  and  the  judgment  which  may  be  subsequently  ren- 
dered will  protect  the  magistrate,  the  party,  and  the  officer  who 
may  be  instrumental  in  enforcing  it.  The  constable's  return  is 
conclusive  against  the  defendant  in  the  cause  in  which  it  is  made. 
He  can  not  traverse  the  truth  of  it  by  a  plea  in  abatement  or 
otherwise;  but  if  it  be  false,  the  defendant's  remedy  is  in  an 
action  against  the  constable  for  a  false  return:  Wheeler  v.  Lamp" 
man,  14  Johns.  481;  Pennington  on  Small  Causes,  21,  22,  23; 
Cow.  Tr.  274,  275;  Wilson  v.  Executors  of  Hunt,  1  Pet.  441. 

The  want  of  jurisdiction  in  a  court  rendering  a  judgment,  may 
be  shown  collaterally  whenever  any  benefit  or  protection  is 
sought  under  the  judgment.  It  renders  the  judgment  coram  non 
judice  and  void;  and  in  case  of  a  limited  and  special  jurisdiction, 
the  magistrate  and  all  others  concerned  in  enforcing  the  judg- 
ment would  be  trespassers:  Bigelow  v.  Steams,  19  Johns.  39  [10 
Am.  Dec.  189];  15  Id.  121;  EUioU  v.  PearsaU  and  others,  1  Pet.  U. 
8.  340.  But  where  the  court  has  jurisdiction,  and  the  proceed- 
ings are  regular  on  the  face  of  them,  trespass  will  not  lie:  1 
Chit.  PI.  184;  Warner  v.  Shed,  10  Johns.  138;  1  Wend.  126. 
That  the  individual  who  made  the  false  return  was  the  plaintiff 
in  the  suit,  can  not,  that  I  perceive,  alter  the  case.  The  party 
injured  has  a  perfect  remedy  by  an  action  for  the  false  return; 
or,  if  the  defendant  acted  willfully  and  corruptly,  he  might 
probably  be  punished  criminally,  on  an  indictment  for  a  mis- 
demeanor: Pennington,  21,  22;  Cow.  Tr.  274. 

The  defendant  must  have  judgment. 

Regarded  as  aathority  for  the  povition  that  the  return  of  the  Bummons,  in- 
•doned  by  the  conatable  as  served,  confers  jurisdiction,  in  the  decisions  in 
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Wawdr.  WUa,  24  H.  Y.  636;  AUm  ▼.  MarU^  10  Wend.  SOD;  WUiaJber  w. 
MeniO,  28  BteK  631;  and  in  Peek  ▼.  ^SBpvmh^  S3  GbL  686l  1»  Afcft  ▼. 
Devfm,  1 5  Btebu  48,  Judge  Pk^er  ezpnaea  bis  doabCs  of  the  corpectncM  off 
the  deciiion  made'in  the  prindiMd  case.  He  wm!y%\  "I  do  not  see  npoo  what 
principle  jnriediction  can  be  obtained  over  a  penon  who  haa  had  do  notiee, 
either  actaal  or  couaU  uctiire,  of  the  pnwieeding.  He  can  be  no  more  bonnd 
by  a  falae  retnm  than  by  a  fofgad  rstom.  It  woold  be  an  intolerable  hard- 
afaip  to  confine  n  defendant  to  a  remedy  for  a  falae  retom  agaioat  an  irra- 
apooaible  cooataj>le,  and  not  toallow  him  to  hold  the  judgment  void.  In  snch 
caae,  the  joatice  alao  aeied  upon  pi^wra  apparently  aofficient,  and  ahoold  bo 
protected.  The  oune  protectacm  ahonld  be  extended  to  him  that  waa  givvn  to 
a  constable,  in  iSaso«oo<  v.  Bomffkt<m^  5  Wend.  170l  It  waa  aaid  by  BroaaoB, 
J.,  in  Bnun  t.  Boiee^  4  Denio,  58:  'A  man  ahoold  never  be  oondnded,  or 
pot  to  any  damage,  by  a  jadidal  proceeding,  when  he  has  had  no  opportoni^ 
to  be  heard.'    That  principle  ahoold  neve*' oe  violated." 


LnTLE  t;.  Mabun. 

ISWaaDni^SU.] 

To  Sunanr  am  Aataom  ioa  Usb  axu  Oocdtatidk*  aotoal  oconpancy 

indiapenaaUy  necessaiy. 
TAxmo  TBM  KxT  An>  ERTKBDro  IKTO  1HS  FSBOsn^  nnder  a  parol 

ment  for  a  leaae,  which  the  party  aftsrwarda  refuaaa  to  accept^  is  a  aoffi- 

dent  nae  and  oocnpataon  toenails  the  lesMr  to  reoover»  without  a  oon- 

tinaed  actual  occupancy. 
Such  Acnov  ib  hot  Foohbsd  ov  tbm  Cohtbact  for  a  leaae,  and  the  atatnta 

of  frauds  can  not  be  objected  to  it. 

Ebbob  to  the  common  pleas  in  an  action  of  assompidt,  for 
use  and  occupation  of  a  house.  In  Augast,  1826,  the  parties 
Teii)all7  agreed  that  the  plaintiff  below  should  lease  the  Loose 
in  question  to  the  defendant  for  five  years,  at  a  certain  rent 
The  defendant  subsequently  sent  for  and  obtained  the  key,  as 
he  said,  to  show  the  upper  part  of  the  house  to  one  who  wished 
to  hire  it.  On  December  19,  the  plaintiff  tendered  a  lease, 
which  the  defendant  refused  to  accept,  unless  certain  altera- 
tions were  made  in  the  premises.  It  was  then  agreed  that  the 
defendant  should  surrender  the  key,  and  not  be  liable  for 
future  rent,  but  without  prejudice  to  the  claim  for  aocraed 
rent.  The  premises  were  then  let  to  another,  and  this  action 
was  brought.  Motion  for  a  nonsuit,  because:  1.  No  use  and 
occupation  had  been  proved;  2.  The  remedy,  if  any,  was  for 
breach  of  the  contract  in  not  accepting  the  lease;  8.  The  con- 
tract was  void  by  the  statute  of  frauds.  Motion  denied,  and 
verdict  and  judgment  for  the  plaintiff,  to  reverse  which  this 
writ  was  brought. 

W.  P.  Havoes^  for  the  plaintiff  in  error,  contended  that  tl*9M 
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was  no  use  and  occupation,  and  that  the  defendant  entered,  if 
at  all,  under  the  agreement  for  a  leaae,  which  did  not  create  the 
relation  of  landlord  and  tenant:  18  Johns.  489;  6  Id.  46;  2 
Tannt.  148;  and  besides,  that  the  agreement  was  void. 

P.  A,  Cawdrey,  for  the  defendant  in  error,  claimed  that  pos- 
session passed  by  the  delivery  of  the  key:  1  East,  194;  2  Johns. 
66;  6  Id.  844;  and  that  assump&U  for  use  and  occupation  will 
lie  where  there  is  no  actual  lease,  but  only  an  agreement  there* 
for:  4  Esp.  69;  Peake's  N.  P.  192;  18  Johns.  299. 

By  Court,  Mabot,  J.  If  there  is  any  error  in  this  case,  it  is 
embraced  in  the  first  objection.  As  to  the  second,  it  is  disposed 
of  by  the  statute;  for  it  expressly  provides  that  if  an  agreement 
not  by  deed  appears,  the  plaintiff  shall  not  be  nonsuited,  but  may 
use  it  to  show  the  amount  that  he  is  entitled  to  recover;  and  to 
the  third,  it  is  a  sufficient  answer  to  say,  the  action  is  not  upon 
the  contract;  it  has  nothing  to  do  with  the  suit  any  further 
than  that  the  proof  of  it,  though  not  made  as  the  statute  re- 
quires, establishes  the  fact  that  the  defendant  below  went  into  the 
occupation  of  the  premises,  if  in  truth  he  did  occupy  them,  by 
the  permission  of  the  plaintiff.  This  fact  it  was  incumbent 
on  the  plaintiff  to  prove;  and  it  is  as  well  proved  by  showing 
an  entry  under  a  void  contract  as  under  a  valid  one. 

The  exception  is  taken  to  the  decision  of  the  judge  on  the  mo- 
tion for  a  nonsuit,  and  the  only  question  is,  whether  he  erred  in 
ruling  that  there  was  sufficient  evidence  to  carry  the  cause  to  the 
jury.  To  sustain  an  action  for  use  and  occupation,  actual  occupa* 
tion  is  not  indispensably  necessary.  Bent  in  this  form  of  action 
has  been  recovered  where  there  was  no  actual  occupancy  by 
reason  of  the  premises  being  burnt  down:  4  Taunt.  46;  and  also 
where  the  defendant  has  actually  deserted  them;  and  that,  too,. 
after  the  plaintiff  had  said  to  him  he  might  quit  if  he  pleased: 
2  Campb.  108.  Taking  the  key  and  entering  into  the  premises 
without  a  continued  actual  possession,  would  be  a  sufficient 
use  and  occupation  to  enable  the  plaintiff  to  recover.  The  facts 
proved  by  the  plaintiff  below  would  warrant  the  jtuy  in  finding 
an  occupancy  by  the  defendant  in  this  case,  and  the  judge 
therefore  decided  correctly  in  refusing  the  motion  for  a^on- 
snit. 

Judgment  affirmed. 

Upon  the  oonstrootioii  of  the  statute  for  the  recovery  for  the  me  siid  oooa* 
pation  of  premiaes,  this  decinon  is  dted  snd  followed  in  Wood  ▼.  WUeox^  1 
Dmio,  41;  Pierce  ▼.  Pierce,  25  Barb.  218;  and  in  Seamanr.  Ward,  I  Hilt  51 
Am.  Dao.  V'w..  XX— 44 
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Two  Lnmnms  KzBCOTKD  Am  Sami 

and  io1ilin|[  to  the  Mme  nbjeet-iiuitter,  an  to  be 

DOD  AMD  CdVEKFORAVSOUB  AfflDDDODIT  OOBBtBUXDw— Where  i 

Toyed  to  her  two  eone  in  fee,  end  toc^  htask  an  agneoMBt 
from  one  of  them,  of  the  aame  date,  derJaring  the  intentun  of  the  par- 
tiea  to  be  that  the  grantor  ahonld  hold  the  property  and  its  rants  and 
prafifta  for  lif e^  and  covenanting  to  abide  by  audi  agreement^  the  deed 
and  agreement  were  oonatnied  as  one  contract,  giviog  the  grantor  n  lil^ 
eatate,  with  remainder  in  fee  to  the  granteea. 

ItaOD  TAXZKO  EiiBCT  TK  FoTUBO.— A  deed  of  bargain  and  aale  foonded  on  n 
peconiary  oonaideration  to  take  effect  ta/ktero,  is  good. 

Deed  avd  DxiXAfljurcB  Good  as  Covekabt  io  Sxahd  Sxibkd. — The  def eaa> 
anoe  above  mentioned  being  part  of  the  deed,  aoch  deed  being  founded 
on  a  peconiary  oonsideration,  ia  valid  aa  a  covenant  to  stand  aeiaed. 

SooH  DKTBAaAVCB  MAT  Opxratx  AS  A  RuEEVAXiov  in  favoT  of  the  grantor. 

EnonoHT.  It  appeared  at  the  trial  at  the  dreoit  that  the 
plaintiff 's  lessor,  Sarah  Wataon,  conyejed  the  premisefi  in  fee 
to  her  sons,  John  G.  and  Joshoa  Wateon,  by  a  deed  of  bargain 
and  sale,  dated  January  9, 1809,  for  the  ezpreeaed  consideiaiion 
of  one  thousand  dollars.  A  sealed  instrament  was  ezeented  on 
the  same  day  by  the  said  Sarah  and  John  G.  Watson,  reciting 
the  deed  and  the  intention  of  the  parties  that  the  grantor  shoold 
hold  and  enjoy  the  property  and  take  the  rents  and  profits 
during  her  natural  life,  and  coyenanting  to  abide  by  such  agree- 
ment. Saiah  Watson  subsequently  executed  a  lease  for  ten 
years  to  John  G.  Watson.  John  G.  afterwards  sold  and  cun- 
yeyed  to  one  Allaire,  through  whom  the  defendant  dariyed  title. 
Joshua  Watson  died,  leaving  his  brother,  John  G.,  his  heir  at 
law.  Verdict  for  the  plaintiff  for  a  moiety  of  the  premises,  sab- 
ject  to  the  opinion  of  the  court  as  to  the  yaUdity  of  the  instru- 
ment under  which  the  plaintiff  claimed. 

J,  B.  EeadJey,  for  the  plaintiff,  cited  1  Johns.  Cas.  91;  Id. 
899;  15  Johns.  458  [Stow  y.  Tiffi,  8  Am.  Dec.  366];  I  Burr.  60; 
106,  290;  8  Johns.  888  [Jackson  y.  Myers,  8  Am.  Dec  504];  2 
BL  Com.  298;  Go.  Lit.  225;  BuU.  N.  P.  156;  Gro.  Jac.  899;  6 
Oow.  126  [Jackson  y.  Davis,  16  Am.  Dec.  451]. 

W.  8.  Sears,  for  the  defendant,  cited  1  Saund.  191,  340;  1 
Oow.  639;  16  Johns.  516  [Jackson  y.  Sebring,  8  Aul  Dec.  857]; 
Com.  Dig.,  tit.  Uses,  L.  1. 

By  Court,  Suthsblajid,  J.    The  plaintiff's  right  to  recover 
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depends  entixely  on  the  validity  and  etteet  of  the  defeasance  of 
the  ninih  of  Jannazy,  1809,  from  John  0.  Watson  to  her.  If 
that  was  a  legal  and  valid  instmment,  she  had  a  life-estate  in  a 
moiety  of  the  premises,  and  was  entitled  to  recover  accordingly. 
It  is  contended,  on  the  part  of  the  defendant,  that  this  instni- 
ment  can  not  operate  as  a  bargain  and  sale  for  want  of  a  pecu- 
niary consideration:  16  Johns.  515  [Jaokson  t.  Sebring,  8  AnL 
Dec.  857];  1  Oow.  689;  8  Johns.  484;  16  Id.  47;  and  that  if  it 
ean  operate  at  all,  it  must  be  as  a  ooyenant  to  stand  seised  to 
uses,  supported  by  the  consideration  of  blood,  deriyed  from  the 
deed  in  fee,  which  was  execnted  at  the  same  time;  and  that  the 
trustee  (the  whole  fee  being  in  him  by  the  decease  of  his  brother) 
haying  conyeyed  to  Allaire,  who  had  no  knowledge  of  the  trust, 
the  use  was  destroyed. 

It  has  been  repeatedly  held  that  where  two  instruments  are 
executed  at  the  same  time,  between  the  same  parties,  and  re- 
lating to  the  same  subject-matter,  they  are  to  be  construed  to- 
gether, and  considered  as  forming  but  one  contract  or  agree- 
ment. This  is  a  familiar  doctrine  in  relation  to  mortgages  and 
deeds  of  defeasance.  It  was  f uUy  recognized  by  Oh.  J.  Parsons, 
in  Bolbrook  y.  Finney,  4  Mass.  569  [3  Am.  Dec.  243].  It  is 
there  said,  that  where  a  yendor  of  real  estate  giyes  a  deed  and 
takes  back  a  mortgage  to  secure  the  purchase  money,  at  the 
same  time,  the  deed  and  mortgage  are  to  be  considered  as  parts 
of  the  same  contract,  as  taking  effect  at  the  same  instant,  and 
as  constituting  but  one  act,  in  the  same  manner  as  a  deed  of  de- 
feasance forms  with  the  principal  deed  to  which  it  refers,  but  one 
contract,  although  it  be  by  a  distinct  and  separate  instrument. 
Upon  this  principle,  a  wife  is  not  entitled  to  dower  in  lands 
purchased  by  her  husband,  when  he  giyes  a  mortgage  to  secure 
the  consideration  money  at  the  same  time  that  he  receiyes  his 
deed.  The  deed  and  mortgage  are  but  one  contract,  and  are 
construed  as  though  they  were  embraced  in  the  same  instru- 
ment. Judge  Spencer,  in  Stow  y.  Tifft^  15  Johns.  463  [8  Am. 
Dec.  366],  obseryes,  the  substance  of  a  conyeyance,  where  land 
is  mortgaged  at  the  same  time  a  deed  is  giyen,  is,  that  the 
bargainor  sells  the  land  to  the  bargainee  on  condition  that  he 
pays  the  price  at  the  stipulated  time;  and  if  be  does  not,  that 
the  bargainor  shall  be  reseised  of  it,  free  of  the  mortgage;  and 
whether  this  contract  is  contained  in  one  and  the  same  instru- 
ment, as  it  well  may  be,  or  in  distinct  instruments  executed  at 
the  same  instant,  can  make  no  possible  difference.  In  Jackson 
ex  dem,  Trowbridge  y.  Dunebagh^  1  Johns.  Gas.  91,  the  doctrine 
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was  distinctly  adranced  and  maintained  that  neveral  deeds  of 
the  same  date  between  the  same  parties,  and  relating  to  the 
same  snbject,  may  be  constmed  as  parts  of  one  assnranoe. 

Constming  the  deed  from  the  lessor  to  her  sons  and  the  de- 
feasance simnltaneously  executed  bj  one  of  them  to  her,  as  one 
instrument,  carrying  into  effect  a  single  contract  or  agreement, 
as  the  preceding  cases  fuUj  authorize  us  to  do,  it  is  manifest 
that  it  was  the  intention  of  the  parties  that  the  lessor  should 
retain  an  estate  for  life  in  the  premises,  and  that  the  grantee 
should  haye  the  fee,  to  take  effect  after  the  death  of  the  grantor. 
The  consideration  expressed  in  the  deed  from  the  lessor  is  one 
thousand  dollars;  and  it  is  abundantly  settled  that  a  deed  of 
bargain  and  sale,  founded  on  a  pecuniary  consideration,  to  take 
effect  in  fuiuro,  is  effectual.  This  point  was  expressly  decided 
in  Jackson  y.  Dunsbagh,  1  Johns.  Cas.  91,  already  dted,  and  in 
Jack9on  y.  8iaai$,  11  Johns.  8S1  [6  Am.  Dec.  876];  Jackmm  y. 
8waH,  aO  Id.  87;  4  Mass.  186;  2  Saund.  96,  n.  1;  4  Cru. 
Dig.  186, 198.  If  the  defeasance  is  to  be  considered  a  part  of 
the  deed,  and  not  a  distinct  instrument^  then  the  case  of  Jack- 
mm,  ex  dem.  Wood  and  o(hen,  y.  Swart,  aboye  referred  to,  is  pre- 
dsely  in  point,  to  show  that  the  deed  was  yalid  and  effectual  as 
a  coyenant  to  stand  seised:  7  Go.  188;  2  Stra.  984.  Nor 
do  I  percdye  any  objections  to  its  operation,  by  way  of  excep- 
tion or  reservation,  in  fayor  of  the  grantor. 

Judgment  for  plaintiff. 

FoUowad  as  sefcUing  in  New  Yock  thai  a  baigun  and  aale  deed  *«— Ht**  on 
a  peooniary  oooaideration  is  good,  thoa^  intonded  to  take  offset  in  fatnre: 
Ciuey  ▼.  Buttolph,  12  Barb.  638;  RogerM  ▼.  EagU  FIrt  Co.  9  Wond.  641;  and 
eited  upon  tho  oonstraotion  of  imtramentaezoontodaimiiltanooaaly:  SehoU 
T.  Bmitm,  IS  BaiK  182;  Hw^wd  ▼.  Bngtn,  11  Id.  20;  Awter  ▼.  Ooyy,  Id. 
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9  wnsu..  386.] 

Pmrr  io  a  I^udulhit  CoMnucr  mat  Fobvsit  his  Bna*  to  towl  H  aa 

Toid  lyy  his  oondnct  in  relation  to  it. 
TkAtJD  nr  thb  Sale  or  a  Chatibl  doxs  hot  Bab  ABaooviETon  a  note  given 

for  the  prioe,  nnleea  the  vendee  returns  the  artiole  on  dtwovetiim  tlie 

fraud  or  ahows  it  to  be  entirely  worthlen. 
Vbndbb  can  hot  Betadt  thb  PaoPBBTT  and  treat  the  sale  as  void. 
VumsB  MAT  Show  in  Mitioation  or  Damagbs  that  the  property  was  not  as 

represented,  and  that  the  representation  was  f  randalent,  on  proper  notioe 

thereof,  in  an  action  for  the  consideration  or  on  the  secnrity. 
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AasuMPaiT  on  a  promidsozy  note,  the  declaration  also  contain- 
ing the  common  money  counts.  The  defendants  offered  evidence 
to  show  that  the  note  was  given  for  the  price  of  a  mare  sold  to 
them  by  the  plaintiff,  and  that  the  plaintiff  was  guilty  of  deceit 
in  representing  the  mare  as  sound  as  far  as  he  knew,  when  he 
knew  she  was  afflicted  with  poll  evil,  of  which  she  died,  the 
fraud  not  being  discovered  till  after  the  sale.  The  evidence  was 
objected  to,  but  the  judge  held  it  admissible,  if  the  mare  was 
shown  to  be  entirely  worthless,  otherwise  not,  and  instructed 
the  jury  that  if  the  mare  was  whoUy  valueless  they  should  find 
for  the  defendants,  otherwise  for  the  plaintiff,  to  which  the 
defendants  excepted.  Verdict  for  the  plaintiff  for  the  amount 
of  the  note.    Motion  for  a  new  trial. 

J.  A.  Spencer^  for  the  defendants,  claimed  that  as  fraud 
vitiates  every  contract,  the  note  was  void,  and  that  the  fraud 
could  be  proved  under  the  general  issue,  citing  Com.  on  Oont. 
87,  88;  1  Chit.  PI.  470,  471;  1  Ld.  Baym.  217;  15  Johns.  230; 
18  Id.  66;  Id.  802;  8  Cow.  81. 

C.  StMina,  for  the  plaintiff,  insisted  that  the  vendee  could 
not  take  advantage  of  the  alleged  fraud  without  returning  the 
property,  and  that  the  action  being  on  the  note  and  not  on  the 
contract  of  sale,  a  partial  failure  of  consideration  could  not  be 
proved  in  mitigation  of  damages,  but  there  must  be  a  total 
failure,  and  that  at  all  events  the  evidence  was  not  admissible 
under  the  general  issue,  citing  on  these  points:  2  Burr.  1082; 
11  Johns.  60,  647;  16  Id.  280;  1  Oampb.  40n;  2  Id.  846;  8  Id. 
87;  14  East,  486;  6  Cow.  494;  Chit,  on  Con.  169;  7  East.  479. 

By  Court,  Mabot,  J.  The  defendants  contend  that  there  was 
a  total  want  of  consideration  for  the  note,  by  reason  of  the 
fraud  practiced  in  the  sale,  and  that  therefore  they  were  en- 
titled to  a  verdict.  The  general  position  that  all  contracts  in- 
fected with  fraud  are  void  both  at  law  and  in  equity,  is  too  well 
settled  to  be  controverted,^and  too  plain  to  require  reference 
to  authorities  to  support  it;  and  it  is  not  less  certain  that  secur* 
ities  given  on  such  contracts  are  also  void  as  between  the  con- 
tracting parties.  But  a  party  to  a  fraudulent  contract  may, 
however,  so  conduct  himself  in  relation  to  it,  as  to  forfeit  his 
right  to  treat  it  as  void. 

Where  a  bill  is  given  for  the  price  of  goods  fraudulently  sold 
under  a  warranty,  the  breach  of  the  warranty  is  a  bar  to  the 
action  on  the  bill,  as  between  the  parties  to  the  sale,  if  the 
defendant  immediately,  on  discovering  the  fraud,  repudiate 
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the  oontnei  hj  ten<linring  back  the  goods:  SaancL  on  FL 
and  Ey.  303,  SOL  The  case  of  LewtM  v.  Co^grace,  2  Taoni. 
2,  is  yeiy  aixnilar  to  the  one  before  qs,  with  this  important 
additional  feature,  that  there  the  defendant  offered  to  retora 
the  horse,  bat  the  plaintiff  refosed  to  receiye  him;  he  was, 
howoTer,  left  in  his  stable  without  his  knowledge.  In  that 
case  the  fraud  in  the  sale  rendered  the  check  giyen  for  the  horae 
invalid.  In  LeggeU  t.  Cooper,  2  Stark.  N.  P.  93/  the  action 
was  for  hops  sold  bj  sample  for  a  stipnlated  price.  The 
plaintiff  pat  into  the  sacks  hops  of  a  quality  inferior  to  the 
sample.  The  defendant  paid  into  court  a  portion  of  the  sum 
claimed  by  the  plaintiff,  and  resisted  his  recovery  beyond  that 
amount,  on  the  ground  that  the  hops  were  of  an  inferior  quality 
to  the  sample.  Lord  EUenborough  said  that  the  defense  went  to 
the  whole  action,  and  the  defendant  could  not  interpose  such  a 
defense  after  paying  money  into  court.  He  observed  that  the 
defendant  *'  had  lost  the  ground  of  defense  upon  which,  per- 
haps, he  might  otherwise  have  insisted,  by  neglecting  to  make 
the  objection  at  the  proper  time,  and  return  the  goods.  In  the 
case  of  lUher  v.  Samuda,  1  Campb.  190,  the  same  judge  stated 
it  to  be.  V  the  duty  of  the  purchaser  of  any  commodity,  immedi- 
ately upon  discovering  that  it  was  not  according  to  order  and 
unfit  for  the  purpose  for  which  it  was  intended,  to  retom  it  to 
the  vendor,  or  give  him  notice  to  take  it  back." 
«  If  the  rule  of  law  laid  down  in  the  two  last  cases  is  applica- 
ble to  this,  the  defendants  could  not  treat  the  sale  as  void  after 
retaining  the  property  received  under  it.  Had  they  intended 
to  treat  the  contract  as  void  on  the  ground  of  fraud,  it  was 
their  duty,  when  they  discovered  the  mare  was  not  such  as  the 
plaintiff  had  represented  her  to  be,  to  have  returned  her  to  the 
plaintiff.  When  prosecuted  on  the  note,  and  the  cause  brought 
to  trial,  it  was  too  late  to  repudiate  the  contract.  Saundeis 
applies  this  rule  to  a  fraudulent  sale  of  goods  under  a  warranty, 
and  there  is  no  reason  why  it  should  not  be  applied  to  a  fraud- 
ulent sale  where  there  is  no  express  warranty.  Besides,  I  do 
not  think  that  in  principle  a  distinction  can  be  made  between 
this  case  and  the  cases  last  cited.  On  what  ground  is  it  in- 
sisted that  the  sale  in  this  case  is  void?  Is  it  not  because  the 
horse  delivered  by  the  plaintiff  was  not  such  a  horse  as  was  re- 
presented to  the  defendants,  and  as  they  contracted  forf  The 
same  remark  applies  to  the  hops  in  the  case  of  LeggeU  v.  Cooper, 

and  to  the  beer  in  the  case  of  Fisher  v.  Samuda.    Not  having 

____ 
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taken  their  staDd  at  the  proper  time,  the  defendants  can  not,  at 
the  trial,  saj  that  the  contract  was  Yoid  so  long  as  they  are  not 
able  to  say  that  the  horse  was  yalueless. 

It  seems  to  be  weU  settled  that  if  the  action  had  been  brought 
for  the  consideration  of  the  horse,  the  defendants  might  hare 
ahown^  in  mitigation  of  damages,  if  they  had  given  notice  thereof » 
that  the  horse  was  not  such  as  the  plaintiff  had  represented, 
and  that  the  representation  was  fraudulent.  There  are  cases 
\?hich  show  that  where  the  action  is  on  the  security  the  rule  is 
different;  but  this  court,  seeing  no  reason  for  the  distinction, 
have  not  regarded  it.  It  has  been  decided  here  that  the  partial 
failure  of  the  consideration  of  a  note  may  be  given  in  evidence 
in  a  suit  on  a  note  between  the  parties  to  it,  under  a  notice  to 
reduce  the  amount  of  damages:  2  Wend.  481. 

New  trial  denied. 

Repeatedly  cited  upon  the  distinotion,  as  a  qneition  of  pleading,  between 
the  total  failure  of  the  consideration  of  a  note,  and  the  failure  of  oonsidera- 
tion  that  is  partial  only.  In  the  one  case  the  fact  may  be  given  in  evidence 
under  the  general  issoe;  in  the  other  it  can  not  be  set  np,  unless  notice  has 
been  given:  Jones  v.  Swan,  6  Wend.  593;  People  v.  Niagara  C,  P.,  12  Id. 
247;  Taamadffe  v.  WhUe,  25  Id.  114;  mdridge  v.  Matker,  2  N.  Y.  I68| 
Paekwaod  v.  Olarh,  2  Sawy.  540L 


Dunham  v.  Wyckoff. 

[8  WmnxLL,  280.] 
Baruivu  mat  n  Mauttainzd  job,  Qoods  Taexs  on  Enounov  from  the 

possession  of  the  defendant  by  one  having  the  property  therein,  and  the 

right  to  reduce  them  to  actual  possession. 
PanvoiPUB  THAT  Goods  so  Taken  abe  in  Custodia  Lxqis,  and  can  not  bo 

replevied,  applies  only  between  the  officer  and  the  defendant  from  whose 

poseession  they  are  taken. 

Bekjetim  for  certain  household  furniture.  The  defendant 
aTowed  the  taking  of  the  goods,  as  sheriff,  on  a  writ  of 
/S.  fa,  in  favor  of  one  Wells,  and  against  one  Griswold,  as  the 
property  of  Griswold,  the  same  being  in  his  possession.  De- 
murrer to  the  avowry  and  joinder. 

J.  Ooii  and  H.  W.  Warner,  for  the  plaintiff. 

O.  Oriffin,  for  the  defendant. 

By  Court,  Savage,  0.  J.  By  the  pleadings  it  is  admitted 
that  at  the  time  of  the  taking,  the  property  was  in  the  plaintiff, 
and  the  possession  in  Griswold,  the  defendant  in  the  execution; 
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and  the  question  is,  whether  replevin  lies.  Since  the  case  of 
Pangbum  t.  Patridge,  7  Johns.  142  [5  Am.  Dec.  260],  it  has 
been  settled  that  replevin  lies  where  trespass  de  boms  aspariatiM 
will  lie.  The  plaintiff  must  have  property  general  or  special, 
and  possession  either  astnal  or  oonstractive.  In  Thonqmon  y. 
BuUon,  14  Johns.  84,  Chief  Jostioe  Thompson  lays  down  the 
broad  propositioD,  that  as  a  general  principle  it  is  undoubtedly 
true,  that  goods  taken  in  execution  are  in  the  custody  of  the 
law,  and  can  not  be  taken  out  of  such  custody  when  the  officer 
has  found  them  in  and  taken  them  out  of  the  possession  of  the 
defendant  in  the  execution.  In  Clark  t.  Skinner^  20  Johns. 
467  [11  Am.  Dec.  B02],  Mr.  Justice  Piatt  has  shown  vexy  oon- 
dusiyely  that  that  proposition  is  correct  only  as  between  the 
defendant  in  such  execution  and  the  officer;  and  in  such  a 
case,  it  was  applied  in  (Gardner  t.  CampbeU^  15  Johns.  401. 
A  variety  of  cases  are  stated  by  Justice  Piatt  in  which  an 
action  of  trespass  would  be  a  very  inadequate  remedy.  The 
case  of  Thompson  v.  Button  was  decided  upon  the  principle 
of  Pangbum  v.  Pairidge,  and  was  a  case  where  the  property 
taken  by  virtue  of  the  execution  was  taken  from  the  possea- 
sion  of  the  plaintiff  in  che  replevin,  and  not  from  the  pos- 
session of  the  defendant  in  the  execution.  The  same  principle 
laid  down  in  Pangbum  v.  Patridge^  was  recognized  in  the  late 
cases  of  Marshall  v.  Davis,  1  Wend.  199  [19  Am.  Dec.  463],  and 
HaU  V.  TuiOfi,  2  Id.  475.  The  plaintiff  having  the  property  in 
the  goods  in  question,  had  the  constructive  possession;  for  the 
property  draws  to  it  the  possession.  The  plaintiff,  therefore, 
had  the  right  to  take  possession  at  pleasure,  and  could  have 
sustained  trespass;  and  replevin  and  trespass  in  such  cases  are 
concurrent  remedies. 

The  plaintiff  ill  entitled  to  judgment  on  the  demurrer,  with 
leave  to  the  defendant  to  amend,  on  payment  of  costs. 

AcnoK  lOB  Posanaioir  or  Chattils  Lbvixd  itfok  usdxb  Ezsconov. — 1m 
the  note  to  KeUogg  ▼.  Chur^U,  0  Am.  Deo.  105,  this  qaettion  warn  quits  ez> 
tensively  <ii«onMed,  and  Mr.  Fxo£btt,  who  warn  then  the  editor  of  this  Miioi, 
•vinoed  *  decided  preference  for  those  anthorities  which  nuuntained  oi 
seemed  to  maiTitain  the  doctrine  that  no  action  can  be  sacceKfally  prosecated 
to  recover  from  an  officer  the  speoifio  articles  by  him  wrongfully  seised  nndet 
ezecntion.  Mr.  Proffiitt  thought  there  was  at  least  a  material  diffarenoe  be* 
tween  the  case  in  which  the  goods,  thoogh  belonging  to  a  stranger  to  the 
writ,  happened  to  be  in  possession  of  the  defendant  in  execution  when  levied 
npon,  and  a  case  in  which  the  goods  of  such  third  party  were  seized  while  in 
his  own  possession.  In  a  work  published  by  the  present  editor,  he  made  the 
following  statement:  "  Another  consequence  of  taking  property  under  execu- 
tion is,  tliat  it  is  put  in  custody  of  the  law,  and  can  not  be  levied  upon  by  any 


Aug.  1829.]  DnvHAM  t;.  Wtgkovf.  69T 

^nther  officer;  nor  cut  it  be  replevied  fi^m  the  officer  in  whoee  charge  it  ia, 
by  the  defendant,  nor  by  any  one  claiming  title  under  him  anbeeqaent  to  the 
levy:"  FVeeman  on  Bzeoations,  eec.  268.    Thii  proposition  was  nnqnestlon- 
ably  true  at  common  law;  bnt  at  the  present  day  the  common  law  rule  in  thia 
reapect  has  been  Tvty  materially  modified  by  statutes  in  the  seyeral  states,  and 
more  particularly  by  the  various  codes  of  procedure,  which  in  their  provisions, 
with  respect  to  claim  and  delivery  of  personal  property,  exact  from  the  plaint- 
iff an  affidavit  that  the  property  haa  not  been  "seised  under  an  execution,  or  an 
attachment  against  the  property  of  the  plaintifiE^  or  if  so  seised,  that  it  is  by 
atatnte  exempt  from  such  seixure:'*  CaL  Code  C.  P.,  510;  Code  of  N.  Y.,  sees. 
^06,  207;  Wilfon  v.  McQueen,  1  Head,  17;  Wilson  v.  Stripe,  4  G.  Greene,  651; 
J>oueh  ▼.  Rakmer,  61  Ind.  64;  Moeely  v.  Andermm,  40  Miss.  49;  Wells  on  Be- 
plevin,  sec.  268;  Maaam  v.  PerroU,  17  Mich.  332;  EUioU  Y.WhUmore,  5  Id.  532; 
aee  also  the  dtationa  at  the  end  of  this  note.    From  these  statutes,  it  necea- 
aarily  follows  that  where  they  prevail,  the  defendant  in  execution  may  recover 
from  the  sheriff  property  seized  under  the  writ,  which  is  "by  statute  exempt 
from  sach  seizure."    Quite  a  number  of  cases  were  decided  in  the  United 
States,  mostly  at  an  early  day,  in  which  it  was  either  assumed  or  determiued 
that  property  seized  by  an  officer  under  a  writ  of  execution,  whether  right- 
fnlly  or  wrongfully,  could  not  be  taken  from  him  by  an  action  of  replevin  or  foi 
the  recovery  of  the  specific  chattels  so  tortiously  taken:  12  Am.  Jur.  104; 
note,  9  Am.  Dec  105.    In  the  article  in  12  Am.  Jur.  104,  the  writer  (said  to 
be  the  late  Senator  Stunner)  undertakes  to  prove,  and  we  think  does  prove, 
that  the  rule  of  the  Massachusetts  statute,  "to  wit,  that  a  writ  of  replevin 
may  be  sued  against  the  officer  for  chattels,  which  he  has  attached  or  seized 
in  execution,  provided  the  plaintiff  in  replevin  be  not  the  execution  debtor, 
is  the  very  rule  of  the  common  law. "    This  writer  further  proceeds  as  follows: 
**  I  shaUt  in  the  first  place,  look  at  the  question  upon  principle,  referring  at 
the  same  time  to  some  settled  doctrines  which  relate  to  replevins;  and  in  the 
•econd  place,  endeavor  to  show  that  the  authorities  in  the  books  some  of  them 
anpport,  while  none  are  inconsistent  with  the  above  propositions.    I  shall  en- 
deavor to  bring  before  the  reader  all  that  can  be  found,  which  may  assist  him 
In  forming  an  opinion  upon  the  question  aiming  to  be  full,  even  at  the  risk  of 
being  tedious,  and  only  expecting,  in  the  language  of  Lord  Holt,  to  stir  those 
points  which  wiser  heads  in  time  may  settle: 

"1.  It  is  said  by  Blackstone,  Com.  voL  3,  p.  147,  that  the  action  of  re- 
plevin obtains  only  in  one  instance  of  an  unlawful  taking,  that  of  a  wrongful 
distressL  It  was  the  citation  of  this  position  of  the  elegant,  but  often  in- 
aoenrate  conmientator,  that  drew  from  Lord  Redesdale  the  remark  which  haa 
been  ainoe  so  often  quoted:  'I  am  sorry  to  hear  Mr.  Justice  Blackstone's 
Commentaries  cited  as  an  authority;  he  would  have  been  sorry  himself  to 
hear  the  book  so  cited;  he  did  not  consider  it  such:'  Shaniwn  v.  Shannon,  1 
8ch.  &  Lei  327.  The  definition  is  by  far  too  narrow,  and  authorities  will  be 
found  from  the  earliest  times,  of  a  replevin  where  there  has  been  no  distress. 
See  Yin.  Abr.,  Beplevin,  B.  &  C;  2  Cro.  Eliz.  824.  Other  and  more  correct 
definitions  extend  it  to  all  cases  of  goods  and  chattels  unlawfully  taken: 
Onn.  Dig.  BepL  A.  Spelman,  in  his  glossary,  p.  485,  describes  it  thus:  re- 
pleyiare  eei  rem  apud  (lUum  detentam,  eatUione  legUima  interposUa,  redimere, 
without  any  limitation  to  cases  of  distress.  The  definition  of  Gilbert  is  full 
and  explicit:  '  A  replevin  is  a  justicial  writ  to  the  sheriff,  complaining  of 
an  unjust  taking  and  detention  of  goods  and  chattels:*  Gilb.  Kep.,  Impey*s 
ed.  80.  Late  authorities  sapport  these  definitions,  and  none  with  more  firm- 
ness than  Parsons,  C.  J.,  in  /Uleij  v.  Stubbs  [6  Am.  Dec.  29],  where  his  language 
Is,  that  replevin  lies  for  him  who  has  the  general  or  special  property  in  chat- 
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tela  against  him  who  luuwnnigfiilly  taken  them:  QeetlnEapikiMr.Hopkim, 
10  Johns.  373;  0«mminff»  ▼.  McGiU,  2  TayL  96;  Shearieh  ▼.  Hmber,  6  Biim.  2. 
In  other  caaea  the  remedy  by  replevin  ia  dedazed  coextenaiTe  wiili  that  hy 
trespasa  de  bonia  atportaUs:  BUhop  ▼.  Montague,  Cro.  Eliz.  824;  Pamgbmm  ▼. 
Patridge,  7  Johna.  143  [5  Am.  Dec  250];  7%>mp§on  ▼.  BwUam^  14  JobaL  87» 
per  Thompaon,  C.  J.;  Clark  ▼.  Skaner,  20  Johna.  467  [11  Am.  Deo.  9081  per 
Piatt,  J.  In  the  last  eaae,  Flatt,  J.,  aaya  that  replevin  liea  in  Isvor  of  any 
person  whose  gooda  are  taken  by  a  trespasser,  and  that  the  ancient  aiitlioritiaa 
aanction  the  doctrine  to  this  extent:  2  Edw.  IV.  16,  Danby  J.;  Wmclif  26; 
Plowd.  281. 

**The  St  of  Marlbridge,  52  Hen.  IH,  a  21,  which  waa  dedamtoiy  of  tbe 
common  law,  provides  that  if  the  beteta  of  any  man  bo  taken  and  wrongfally 
withholden,  the  aheriff,  after  complaint  made  to  him  therso^  may  deliver 
them  withont  let  or  gainaaying  of  him  that  took  the  beaata. 

"  Now,  both  upon  principle  and  anthority,  it  ia  easy  to  show  that  an  offiosr^ 
taking  the  goods  of  a  person  not  a  debtor  in  the  execntion,  is  liable  aa  a  trc»» 
passer.  A  command  to  arrest  the  person,  or  seise  the  goods  of  A.,  ia  no  au- 
thority against  the  person  or  goods  of  B. :  Mtdholm  v.  Cheney,  Add.  901. 
If  the  officer  having  an  execation  against  A.  undertakes  to  execute  it  npoi^ 
goods  in  the  poseession  of  B.,  he  aasnmes  upon  himself  the  responsifaility  of 
showing  that  snch  goods  were  the  property  of  A.  And  if  he  &il  to  dothia^ 
he  is  a  trespasser  by  taking  them:  Thompmm  v.  BvUont  14  Johns.  67.  Ac- 
tions of  trespaas  against  officers  transgressing,  are  among  the  moat  commoik 
aotiona  in  onr  courts,  and  they  depend  upon  the  aame  principle  aa  actiooa  of 
assault  and  battery,  or  of  false  imprisonment,  by  one  who  is  arrested  on  a 
writ  of  warrant  against  another  person.  In  such  case,  there  is  no  authority 
for  the  arrest,  and  the  person  making  it,  whether  by  mistake  or  deaign,  ia  a 
mere  trespaaaer:  CommonweaUh  v.  Kennard,  8  Pick.  136. 

"From  the  above  propositions,  that  replevin  lies  for  a  tortious  taking  and  ia 
coextensive  with  trespass^  and  that  the  misapplication  of  a  precept  by  an  offi* 
cer  is  a  trespaaa,  it  seems  to  follow  clearly  that  replevin  ia  a  proper  remedy 
at  common  law,  against  an  officer  for  chattels  which  he  haa  attached  or 
on  execution,  provided  the  plaintiff  in  replevin  be  not  the  debtor;  and 
quently  that  the  rule  of  Comyns,  that  goods  taken  in  execution  can  not  be 
replevied,  must  be  limited  in  this  regard.  The  goods  can  only  be  deemed  to 
be  in  the  custody  of  the  law,  when  rightfully  taken.  It  would  be  a  stnnj^ 
proposition,  that  an  officer  who  makes  himself  a  trespasser  by  a  misapplica- 
tion of  his  process,  could  take  goods  into  such  custody  that  they  could  nol 
be  reached  specifically  by  the  owner  through  aome  legal  remedy,  especially 
aa  it  haa  been  decided  by  the  aupreme  court  of  Maasachnaetta  that  the  owner 
in  such  case  would  be  authorized  to  use  force  for  the  protecticm  of  his  prop- 
erty :  CommomoeaUh  v.  Kennard;  and  also  by  the  kin^s  bench,  that  he  may^ 
take  them  out  of  the  custody  of  the  sheriff,  even  by  stratagem:  Earl  </  firis» 
tol  V.  Wilsmore,  1  B.  &  G.  514;  8.  C,  2  D.  &  B.  755;  see  1  Chit.  Pr.  13QL 
The  party  may  defend  his  goods  against  the  invasion  of  an  officer  by  kick% 
cuffs,  clubs,  etc  {moUiter  mantu  imponUt),  or  retake  them  by  stmtagom,  but. 
may  not  peaceably  replevy  them:"  12  Am.  Jur.  106-108. 

With  respect  to  the  fortuitous  circumstance  of  posaesBion  of  the  goods  of  a 
stranger  being  held  by  the  defendant  in  execution  at  the  levy  of  the  writ,  wv 
see  no  reason  why  such  possession  should  deprive  the  strsnger  of  his  right  t» 
maintain  replevin  for  his  goods  at  any  time  when  he  is  entitled  to  the  imme* 
diate  possession  thereof.  An  officer  is  not  justified  in  seising  the  goods  of  a 
stranger  to  the  writ  because  they  happen  to  be  found  in  the  pnsinsBinn  of 
the  defendant.    In  making  such  seizure  he  does  not  ob^  the  nswdatir  of  bia 
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aait:  he  i«  a  wrong-doer  and  treBposser,  and  ia  entitled  to  no  mor^  considera- 
ticm  than  if  the  goods  had  been  taken  from  the  poeao— ion  of  a  stranger: 
Couhoare  v.  Craddaek,  30  CaL  190. 

The  writer  from  whom  we  have  ahready  quoted,  in  this  note,  oonoeded, 
however  (12  Am.  Jar.  109),  that  the  right  to  maintain  replevin  ought  not  ta 
extend  to  esses  wherein  the  plaintiff  was  the  defendant  in  execution.    In 
tt&is  concession  we  do  not  concur.     It  does  not  harmonixe  with  the  present 
state  of  the  law,  and  will  very  materially  conflict  with  the  spirit  and  thwart 
the  objects  of  the  modem  exemption  statutes.    Certainly  the  defendant 
€Night  not  to  be  encouraged  in  any  proceeding  tending  to  impair  the  legiti- 
'Qate  effect  of  the  judgment  or  of  the  writ  under  which  the  oflScer  is  acting. 
But  the  sherifl^  upon  a  demand  for  ejcemption  being  made,  has  no  more  right 
u>  seise  property  exempt  from  execution  than  to  take  the  chattels  of  a 
•tranger  to  the  writ.    If  he  insists  upon  unlawfully  seiring  the  exempt 
property  he  may  be  treated  as  a  trespasser.    In  truth,  where  the  common 
law  mode  of  procedure  yet  prevails,  trespass  is  said  to  be  the  proper  and  the 
only  remedy  for  a  wrong  of  this  nature:  Thompson  on  Homesteads  and  Ex- 
emptions, sec.  874;  Bean  v.  Hvbbard,  4  Gush.  86;  Dow  v.  Smith,  7  Vt.  465; 
Ltamil  ▼.  Metealff  19  Am.  Dec.  718.    The  decisions,  however,  which  affirm 
the  right  of  a  stranger  to  the  writ  to  maintain  replevin  against  the  officer, 
rest  upon  the  grounds  that  replevin  as  a  remedy  extends  to  all  cases  in  which 
goods  are  unlawfully  taken;  "that  replevin  is  a  writ  complaining  of  an  un- 
just taking  and  detention  of  goods  and  uhatteLs;"  that  the   ''remedy  by 
replevin  is  coextensive  with  that  by  trespass  de  bania  asporUMs,^    These 
grounds  equally  support  an  action  against  an  officer  for  unlawfully  seizing 
and  detaining  goods  which  are,  though  the  property  of  the  defendant,  exempt 
from  seisure  under  the  writ.    Upon  principles  of  policy,  certainly  the  debtor 
whose  wearing  apparel,  or  furniture  or  tools,  are  intended  by  law  to  be  ex- 
empt from  seizure,  ought  to  have  the  right  to  recover  them  at  once,  if  unlaw- 
fully seized,  instead  of  being  turned  over  to  an  action  of  trespsss  or  case,  or 
some  other  equally  tedious  and  inefficient  common  law  remedy.    In  the  note 
in  9  Am.  Deo.  107,  a  number  of  states  are  mentioned  as  having,  by  statute, 
prohibited  "only  the  defendant  in  execution  from  bringing  replevin  for  goods 
seised  under  the  writ."    This  language  is,  perhaps,  calculated  to  produce 
the  impression  that  in  all  the  states  there  named  the  defendant  in  execution 
can  in  no  circumstances  recover  in  replevin  his  personal  chattels  wrongfully 
taken  under  the  writ;  whereas,  in  many  of  the  states,  he  is  entitled  to  thai 
remedy  if  such  chattels  are  exempted  "  by  law  from  such  execution  or  at- 
tachment:" Samuel  v.  Affnew,  80  HL  566;  Stat  Ind.,  Bev.  1876,  p.  89,  sec. 
129;  2  Dassler's  Stat.  Kan.,  p.  676,  sec  3405;  Stat  Mich.,  ed.  1878,  p.  726» 
sec  133;  Cooley  v.  Davis,  34  Iowa,  128;  Seney's  Code  Civ.  Pre  Ohio,  sec 
175;  Deady  &  Lane's  Gen.  Stat  Oregon,  p.  132,  sec.  131;  Thompson  ftSteger'a 
Stat  Tenn.,  sec  3376;  Bev.  Stat  of  S.  C,  ed.  1873,  p.  618»  sec  230;  Bev. 
Stat  Wis.,  ed.  1878»  sec  2718. 


Jackson  v.  French. 

[3  WsassLL,  837.] 

PkmLBOB  Aa  TO  Communications  by  a  Party  to  an  action  is  onufliied  to 
coonse],  interpreters,  and,  perhaps,  to  the  clerks  of  connseL 

FmoNS  Prisxnt  when  Commitnication  is  Madb  to  Counsbl  are  not 
privileged  from  diBclosing  the  same. 
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AsTBBSB  PossBBiQV,  What  IS  voT.— Where  one  entered  into 

under  &  peomiee  of  tlie  owner  of  tlie  land  to  give  the  eeme  to  him  end 
his  wife,  end  the  owner  afterwards  devised  to  the  wife,  it  was  held  is 
ejectment  brooj^t  by  her  heirs  thst  a  poseemion  oontinned  thirty-six 
yesrs  nnder  a  oonveyance  from  the  hnsbsnd  was  not  sdverse,  and  that  a 
oonyeyanoe  to  the  hnsbsnd  woold  not  be  preenmed. 

KoncB  TO  Quit  UvmcBBA&T,  Wnxir. — ^If  there  is  no  tensncy  in  fact,  and 
particnlarly  if  the  defendant  disclaims  a  tenancy,  notice  to  qnit  it 
nni 


EnciMXHT.  The  plaintiff  'a  leaaora  claiming  one  fourth  of  Uie 
premiseay  aa  heiia-ai-law  of  the  deoeaaed,  wife  of  one  Wemple, 
the  land  having  been  deviaed  to  the  aaid  wife  by  Yiaacher,  her 
father,  in  1778.  It  appeared  that  Wemple  entered  into  posaes- 
aion  nnder  a  promise  bj  Yisacher,  in  hia  life-time,  to  give  the 
land  to  him  and  his  wife,  and  rented  ont  the  lot.  The  defend- 
ant had  been  in  posaession  thirty-six  years,  claiming  the  land 
aa  his  own.  It  waa  proved  against  the  defendant's  objection, 
by  a  witness  who  waa  present  at  a  conversation  between  the  de- 
fendant and  hia  connael,  that  the  defendant  stated  to  hia  conn- 
ael  that  he  parchased  the  land  from  Wemple.  Wemple  died 
five  or  six  years  before  the  trial,  and  his  wife  twelve  or  fourteen 
years  before.  The  judge  ruled  that  if  Wemple  entered  under  a 
parol  permission  from  Yisscher,  he  waa  tenant  at  will,  and  as 
the  defendant  stood  in  the  same  relation,  he  waa  not  entitled  to 
notice  to  quit;  and  that  Wemple  being  tenant  by  the  courtesy 
on  his  wife's  death,  his  estate  terminated  at  hia  death,  and  his 
wife's  heirs  were  entitled  to  poaaeeaion.    Yeidictfor  the  plaint- 

and  motion  to  aet  the  same  aside. 


M.  T.  Beynclds^  lot  the  defendant,  claimed  that  the  commu- 
nication made  to  counsel  by  the  defendant,  waa  privileged,  and 
could  not  be  disclosed  by  the  counsel,  nor  by  any  one  elae:  dt- 
idg  11  Com.  Law  Bep.  466;  12  Id^  85;  1  Pet  866;  6  Esp.  113; 
and  that  Wemple's  possession,  and  that  of  the  defendant  under 
him,  was  adverse,  a  parol  gift  being  effectual  to  aupport  an  ad- 
verse possession:  citing  18  Johns.  120;  6  Cow.  682;  [Jiidbson  v. 
Whiibeck,  16  Am.  Dec.  454];  and,  besidee,  thftt  a  convejancs 
might  be  presumed. 

D.  Cady,  for  the  plaintiff. 

By  Court,  Savaob,  C.  J.  The  connael  himself  can  not  dis> 
close  a  communication  made  to  him  by  hia  client  relative  to  a 
case  in  which  the  relation  of  client  and  counsel  exiata;  but  that 
privilege  is  confined  to  counsel,  to  an  interpreter,  and  perhaps 
to  the  clerks  of  an  attorney  or  counsel,  though  aa  to  the  latter, 
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the  cases  differ.  But  if  a  party  makes  communicatioDs  to  coun- 
sel in  presence  of  persons  iu  no  way  connected  with  the  coun- 
ael,  such  persons  are  bound  to  disclose  what  they  may  have 
heard. 

The  fact  being  shown  that  the  defendant  held  ander  Wemple, 
the  question  arises,  could  his  possession  be  adverse  as  against 
the  lessors  t  I  think  not.  The  property  belonged  to  Wemple's 
wife,  and  having  issue,  it  was  his  daring  his  life;  at  his  death 
it  went  to  the  heirs  of  his  wife.  Under  such  circumstances,  the 
possession  is  not  adverse. 

It  is  contended  that  the  court  are  bound  to  presume  a  con- 
veyance by  deed  from  Yisscher  to  Wemple  and  wife.  Did 
nothing  appear  in  the  case  as  to  Yisscher's  disposition  of  the 
lot  subsequent  to  his  promise  to  convey,  perhaps  such  pre- 
sumption might  legitimately  be  made;  but  it  appearing  that 
the  promise  was  fulfilled  by  a  devise  of  the  property,  the  court 
can  not  presume  that  the  testator  would  have  made  such  devise 
after  he  had  given  a  deed  to  his  daughter  and  her  husband. 
The  presumption,  therefore,  is  the  other  way.  The  judge  de- 
cided that  Wemple  was  tenant  at  will,  and  so  I  think  he  was 
during  the  life  of  Yisscher,  who  Qiight  have  dispossessed  him  or 
French  at  pleasure.  And  the  defendant  was  not  entitled  to 
notice  to  quit:  1.  Because  he  had  disclaimed  any  tenancy,  by 
claiming  to  be  the  owner  of  the  premises;  and  2.  Because  in 
fact  when  the  suit  was  commenced,  nothing  like  a  tenancy 
existed.  After  the  death  of  Yisscher,  Wemple  or  his  grantee 
had  an  estate  for  the  life  of  Wemple,  and  at  his  death  the 
property  vested  in  the  heirs  of  Wemple's  wife,  who  died  before 
her  husband. 

The  plaintiff  is  entitled  to  judgment  for  one  fourth  part  of 
the  premises. 

The  langntge  of  Chief  Jnttice  Savage  in  regard  to  the  privilege  of  oommix* 
mcmtiaa  helweeu  attorney  and  client  extending  to  the  clerk  of  the  attorney,  ia 
eited  in  Sibley  v.  Wojfie^  16N.  Y.  183,  where  Jndge  Bowen  oonsideri  the  deik 
■a  a  privileged  chaiaoter.  Cited,  alao,  in  Ingraham  v.  Baldwin,  9  N.  Y.  47» 
en  the  propoaition  that  notice  to  a  toiant  to  quit  ia  not  neoemry  where  ha 
dierlaima  the  title  of  hii  bndlord  or  vendor. 
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HOLLBS  V.  MdL 

Br  A  VmrrjOB  PkBscur  wnBOOT  Wabsavi;  lor  a  laloay  fHiid&  hM 
aelaall^bMB  committed,  iqion  remomUe  groond  to  «npeet  tlM  paitj 


of  lukving  oonmitted  it,  maj  be  jwiified,  whether 
time  to  obteia  a  wamnt  omot;  bat  if  no  felopy  hae  beoa  commift*id,  the 
urcrt  IS  iUflgd. 

OmcBft  Abbkxho  wnsooT  Wabmaxt,  upon  infoniiatiaa  of  another  npon 
whidi  he  hee  waoon  to  rely,  that  the  peiaon  aneeted  has  rommltted  a 
lelany,  ie  jmtified,  though  no  felony  was  in  fact  oommitted. 

WABsam  AOAiBBt  JoHH  DoB  dooe  not  aathoiiaa  the  arnet  of  any  other  per- 
eon  than  John  Doe;  but  where  it  is  altered  by  inoerting  the  real  name  of 
the  party,  it  is  a  jutification  of  all  anbaeqaent  regular  acta  of  all  ood- 
oenied  in  its  ezecntion. 

OmcBB  ABD  Ck>]fnAnraBT  GoMBonBO  to  ExvoBsr  Mobbt  from  a  pemon  in 
coatody  on  a  valid  wanant  for  felony,  by  weiking  on  hii  ten,  are  liable 
to  an  action  for  lilae  in^riaanmentb 

Thbbb  cab  bb  but  Obb  Abbobmbbt  or  Damaobb  in  an  action  againafe  two  for 
falae  impriaonment;  and  if  aereial  damagna  an  given  by  the  jmy,  the 
plaintiff  may  enter  a  aofleproaejai  against  one  and  tahe  judgment  agunat 
the  other. 

AonoH  for  falfle  impriaonment  against  David  IGx  and  I.  L 
Onto.    At  the  trial  at  the  drcnit,  it  appeared  that  in  Jane, 
1827,  Stephen  IGx  obtained  a  warrant  of  one  Davis,  jostioe  of 
the  peace  of  Schenectady  county,  against  the  plaintiff,  for  felo- 
nioaslj  stealing  a  ten^doUar  bank  bill,  and  Stephen  Mix  was 
deputed  to  serve  it,  bat  lost  the  warrant  before  overtaking  the 
plaintiff.    He  then  procured  another  warrant  from  Van  Eppe, 
another  justice  of  Schenectady,  against  John  Doe,  the  name  of 
the  plaintiff  not  being  known  to  him.    This  warrant  was  deliT- 
-ered  to  the  defendant,  Clate,  a  constable,  whom  Stephen  in- 
formed that  the  plaintiff  had  stolen  a  ten-dollar  lall  of  D»vid 
Mix.    Stephen  Mix  and  date  overtook  the  plaintiff,  when 
■Stephen  informed  him,  bat  not  in  Clate's  hearing,  that  thej 
wanted  him  as  a  witness  concerning  a  ten-dollar  bill.   They  took 
him  before  Van  Epps,  justice,  who  inserted  the  plaintiff's  name 
in  the  warrant  and  re-delivered  it  to  Clate.    Van  Epps  directed 
Clute  to  keep  the  plaintiff  in  custody  until  next  morning  for 
trial  before  a  special  sessions,  but  appointed  no  time  for  hold- 
ing the  same,  and  did  not  designate  or  summon  any  justices  to 
associate  with  him,  nor  did  the  complainant  or  constable  make 
any  inquiries  on  the  subject.    The  constable  and  Stephen  Mix 
then  took  the  plaintiff  to  Schenectady,  to  David  Mix's  shop. 
David  told  the  plaintiff  that  the  matter  could  not  be  settled,  and 
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told  the  constable  to  take  him  to  the  justice's  office.  But  the 
coDstable  took  him  to  a  taTern  and  was  followed  thither  by 
DaTid  Mix.  The  constable  took  the  plaintiff  into  a  back  room, 
leading  David  walking  in  the  hall,  and  shortly  returned  and 
handed  him  (David)  ten  dollars.  Justice  Davis,  who  issued  the 
first  warrant,  repeatedly  told  the  constable  and  David  Mix, 
while  at  the  tavern,  to  bring  the  prisoner  before  him,  but  it  was 
not  done.  David  Mix  admitted  that  the  plaintiff  had  given  him 
eleven  dollars  to  settle  the  matter.  The  evidence  wholly  failed 
to  show  that  a  felony  had  been  committed.  The  judge  in- 
structed the  juiy  that  the  warrant  issued  by  Van  Epps  was  no 
protection  to  the  officer  before  the  plaintiff's  name  was  inserted; 
that  an  officer  was  not  authorized  to  arrest  without  a  warrant, 
upon  information  only,  unless  there  was  no  time  to  procure  a 
warrant,  and  that  if  the  defendants  acted  in  concert  in  working 
upon  the  plaintiff's  fears  for  the  purpose  of  extorting  money, 
they  were  both  liable.  Verdict  for  the  plaintiff,  assessing 
damages  against  Olute  at  six  cents,  and  against  David  Mix  at 
twenty-five  dollars.  Motion  to  set  aside  the  verdict  oh  a  bill  of 
exceptions. 

A,  O.  Paige,  for  the  defendants. 

E.  B.  StorrSf  for  the  plaintiff. 

By  Ooxat,  Savaos,  0.  J.  There  is  certainly  an  inaccuracy  in 
the  charge  of  the  judge,  as  stated  in  the  bill  of  exceptions.  The 
judge  is  represented  as  laying  down  the  broad  proposition,  that 
a  felon  can  in  no  case  be  arrested  without  warrant,  when  there 
is  time  to  obtain  one.  My  understanding  of  the  law  is,  that  if 
a  felony  has  in  fact  been  committed  by  the  person  arrested,  the 
arrest  may  be  justified  by  any  person  without  warrant,  whether 
there  is  time  to  obtain  one  or  not.  If  an  innocent  person  is  ar- 
rested upon  suspicion  by  a  private  individual,  such  individual  is 
€xcu8ed  if  a  felony  was  in  fact  committed,  and  there  was  reason- 
able ground  to  suspect  the  person  anrested.  But  if  no  felony 
was  committed  by  any  one,  and  a  private  individual  arrest  with- 
out warrant,  such  arrest  is  illegal,  though  an  officer  would  be 
justified  if  he  acted  upon  information  from  another  which  he 
had  reason  to  rely  on.  These  principles  will  be  found,  sub- 
stantially, in  1  Chit.  Cnm.  Law,  16. 

The  case  of  Samuel  v.  Payne  and  oihers,  Doug.  859,  supports 
the  distinction  in  the  above  proposition.  In  that  case  a  search 
warrant  was  taken  out  by  Hall,  one  of  the  defendants,  upon  a 
charge  of  theft;  but  the  warrant  did  not  authorize  the  arrest. 
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The  goods  were  not  foand,  but  the  plaintiff  was  arrested  and 
carried  before  a  magistrate  and  dischaiged.  On  the  trial,  Ijord 
Mansfield  laid  down  the  law,  that  if  a  felony  has  been  committed, 
any  man,  upon  reasonable,  probable  groand  of  saspieion,  may 
justify  apprehending  the  suspected  person,  and  carrying  him 
before  a  magistrate;  but  if  no  felony  has  been  committed,  such 
arrest  can  not  be  justified  by  anybody.  The  court,  howeTcr, 
thought  the  rule  too  narrow,  and  said  that  if  any  person  charge 
another  with  felony,  and  desire  an  officer  to  take  him  in  custody, 
such  charge  will  justify  the  officer,  though  no  felony  was  com- 
mitted; but  the  person.making  such  charge  will  be  liable.  And 
upon  a  new  trial  a  verdict  was  found  against  Hall,  bat  in  favor 
of  the  officers. 

m 

A  similar  decision  was  made  in  Hobbs  v.  Branacomb  and  otken, 
3  Campb.  420,  where  the  plaintiff  had  been  improperly  arrested 
upon  a  charge  of  felony  where  no  felony  was  committed.  For 
the  defendants,  the  case  of  Samuel  v.  Payne  was  relied  on,  and 
a  nigi  priu8  decision  of  Mr.  Justice  BuUer,  in  which  he  held 
that  "if  a  peace  officer  of  his  own  head  takes  a  person  into 
custody  on  suspicion,  he  must  prove  that  there  was  aach  a 
crime  Committed;  but  if  he  receives  a  person  into  custody  on  a 
charge  preferred  by  another  of  felony  or  breach  of  the  peace, 
then  he  is  to  be  considered  as  a  mere  conduit,  and  if  no  felony 
or  breach  of  the  peace  was  committed,  the  person  who  preferred 
the  charge  alone  is  answerable."  Lord  Ellenborough  said  this 
rule  appeared  to  be  reasonable,  and  that  injurious  consequences 
might  follow  if  peace  officers,  under  such  circumstances,  were 
personally  responsible,  should  it  turn  out  that  in  point  of  law 
no  felony  had  been  committed. 

It  was  not  contended  upon  the  trial  that  a  felony  had  been 
committed;  an  action  would  therefore  lie  against  Stephen  Mix, 
but  not  agaiost  the  constable  Clute,  provided  the  arrest  was 
made  with  a  bona  fide  intention  of  bringing  a  supposed  offender 
to  justice.  Thus  far  there  is  no  evidence  against  David  Mix; 
and  had  the  case  stopped  here,  a  verdict  for  the  defendants 
should  have  been  directed 

The  warrant  against  John  Doe  did  not  authorise  the  arrest  of 
any  person  other  than  John  Doe.  It  was  altered  by  inserting 
the  name  of  the  present  plaintiff,  and  then  it  was  a  justification 
for  all  subsequent  regular  acts  of  all  concerned  in  its  execution. 
At  this  stage  of  the  proceediugs  a  shade  of  suspicion  is  cast 
upon  the  bona  fides  of  the  whole  transaction.  The  justice  directs 
the  constable  to  take  the  supposed  culprit  to  Schenectady  for 
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trialy  bat  did  not  attend  for  that  purpose,  nor  take  any  steps 
preparatory  thereto,  nor  could,  in  fact,  any  trial  be  had  ^thin 
forty-eight  hours,  unless  by  the  consent  of  the  accused.  It  was 
the  dut3  of  the  justice  to  have  taken  the  examination  of  the 
person  brought  before  him;  instead  of  doing  so,  he  sent  him  to 
Scheuectady. 

When  there,  the  defendant,  D.  Mix,  directed  the  constable  to 
take  him  before  Justice  Davis,  who  had  issued  the  first  warrant, 
and  the  justice  gave  the  same  direction;  but  the  constable  went 
to  a  tayem,  and  so  did  the  defendant  Mix,  and  while  the  con- 
stable was  probably  frightening  the  prisoner  in  a  back  room, 
the  defendant  Mix  was  walking  the  hall,  waiting  the  result  of 
the  conference  between  the  constable  and  the  prisoner.  He 
gave  no  further  orders  to  go  before  the  justice,  and  when  the 
constable  gave  him  ten  dollars  he  said  no  more  about  the  im- 
possibility of  a  settlement.  It  was  in  reference  to  these  facts 
that  the  judge  charged  the  jury,  that  if  the  object  of  the  two 
defendants  was  to  extort  money  from  the  prisoner  by  working 
upon  his  fears,  they  were  liable  in  this  action.  In  this  I  think 
the  judge  was  right.  Had  the  constable  performed  his  duty  by 
taking  the  plaiutiff  before  a  magistrate  he  would  have  been  jus- 
tified; but  if,  having  lent  himself,  according  to  the  finding  of  the 
jury,  to  the  unholy  purpose  of  oppression,  he  lost  the  protec- 
tion which  the  law  would  give  him  in  the  discharge  of  his  offi- 
cial duty,  and  became  a  trespasser,  and  so  did  David  Mix,  who 
acted  in  concert  with  him.  There  is  no  reason,  therefore,  for 
granting  a  new  trial.  And,  as  there  can  be  but  one  assessment 
of  damages,  the  plaintiff  is  permitted  to  enter  a  nolle  prosequi 
against  Glute,  and  perfect  judgment  against  Mix.  This  prac- 
tice is  justified  by  the  cases  cited:  1  Saund.  207,  n.  2;  and  the 
reason  there  given  seems  to  be  sound;  that  as  this  action  is 
several  as  well  as  joint,  and  as  the  plaintiff  might  originally 
have  commenced  his  action  against  one  only,  so,  after  verdict, 
he  may  elect  to  take  his  damages  against  either  of  them;  and 
where  several  damages  are  given,  the  plaintiff  may  cure  the  ir- 
regularity by  entering  a  noUe  prosequi  against  all  but  one,  and 
take  judgment  against  him  alone:  6  T.  B.  199. 

The  motion  for  a  new  trial  is  denied,  and  leave  is  given  to  the 
plaintiff  to  enter  a  noUe  prosequi  againot  Clute  upon  payment  of 
his  costs. 


In  Bums  v.  Erben,  40  N.  T.  466,  the  following  general  proposition  is  stated 
on  the  anthority  of  the  prinoipal  case,  among  others:   "As  a  general  princi- 
ple, no  person  can  be  arrested,  or  taken  into  custody,  without  warrant     But 
Aac.  Dbo.  Vol.  ZX— 45 
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if  a  f ftlcmy,  or  a  .reach  of  the  peace,  haa,  in  fact,  been  committed  by  the  per- 
ion  arreeted,  the  aneet  may  be  joftified  by  any  pencm,  without  watiaut, 
whether  there  was  time  to  procore  a  warrant  or  not;  bat  if  an  innooent  per- 
■on  be  arretted  upon  Boaptcion  by  a  private  individnal,  each  individoal 
ezeoaed,  nnlcM  each  oflfeoae  haa,  in  fact,  been  committed,  and  there 
aonable  ground  to  anapect  the  person  arrested.  **  The  same  doctrine  ia  ad^i- 
ed,  being  regarded  as  established  by  HoUey  r.  Mix,  in  HoMieg  ▼•  BuUer^  54 
Barb.  493;  MandeoiUe  v.  Cfuemaey,  51  Id.  101;  Brown  ▼.  Chadaey,  39  LL 
101;  Ouenuey  v.  Li>veU,  9  Wend.  32a  In  Turner  v.  McCarthy,  4  E.  D. 
Smithy  250,  tiie  role  of  prsctioe  here  resorted  to,  in  entering  a  moXU  /wosefi 
against  one  of  the  defendants,  and  perfecting  judgment  agsinsfe  tha  otliac; 
where  several  damages  are  given,  the  pUintiff  in  an  action  of  trsspnaa  m  ad- 
verted to,  bat  not  nnqnalifiedly  approved. 


WoBMOUTH    V.    CbAMEB. 

[8  WanmUk  8B6.] 

BnDKVCB  nr  BimoATioy  of  Damaobs  nr  SLAiiDKB.~Where  a  <i<rf<wwiMift  in 
slander  has  not  attempted  to  justify  the  chaige,  he  may  prove,  underthe 
general  issne,  anything  short  of  a  justification  which  does  not  neoesaarify 
imply,  or  tend  to  prove,  the  truth  of  the  charge,  but  rebati  the  pre* 
sumption  of  malice. 

Pabtioulab  Facts  Fobmiho  Lnrsa  nr  tbs  Chadt  of  evidenoe  agunst  tlis 
plaintiff  can  not  be  received  in  mitigation  of  damagea. 

PossBsaiGV  OF  Stolezt  FnoFXBTT  is  such  a  fact  where  the  charge  is  larceny. 

AonoN  of  Blander.  Plea,  the  general  issue.  The  words  con- 
stituting the  alleged  slander  were,  in  substancey  that  the  plaint- 
iff's wife  bad  stolen  a  certain  cap.  Aiter  the  plaintiffs  case  was 
dosed,  the  defendant  offered  certain  evidence  in  mitigation,  the 
substance  of  which  is  stated  in  the  opinion.  The  endence  was 
rejected,  to  which  the  defendant  excepted.  Verdict  for  the 
plaintiffi3,  and  motion  for  a  new  trial. 

Xr.  Ford^  for  the  defendant. 

M,  Hoffman^  for  the  plaintiffs. 

By  Court,  IfABor,  J.  What  may  be  offered  in  mitigation  of 
damages  in  actions  of  slander  and  for  libels,  was  much  consid- 
ered in  the  case  of  Root  v.  Exng^  7  Oow.  618,  and  it  seems  to  be 
there  settled,  **  that  the  defendant  in  such  actions,  if  he  has  not 
attempted  to  justify  the  charge,  may  prove  under  the  general 
issue,  by  way  of  excuse,  anything  short  of  a  justification  which 
does  not  necessarily  imply  the  truth  of  the  charge  or  tend  to 
prove  it  true,  but  which  repels  the  presumption  of  malice." 
The  defendant  here  offered,  with  a  Tiew  to  mitigate  damages, 
to  prove  that  the  plaintiff,  Mrs.  Wormouth,  was  in  possession 
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of  the  property  alleged  to  bare  been  stolen,  and  that  about  the 
time  of  the  prosecution  of  another  person  for  an  article  alleged 
to  have  been  stolen  at  the  same  time,  she  returned  it  to  the 
owner.  Particular  facts  which  might  form  links  in  the  chain 
of  circumstantial  evidence  against  the  plaintiff,  can  not  be  re- 
ceived under  the  general  issue  in  mitigation  of  damages: 
Starkie  on  Slander,  410.  The  possession  of  the  stolen  prop« 
ertj  which  the  defendant  offered  to  prove,  was  such  a  fact,  and 
the  judge  decided  correctly  in  refusing  to  receive  the  evidence. 
New  trial  denied. 


»i[><[>i:f. 


V.  Lakbino. 

(tWtemiLL,  440.] 

T6  OoAsriTUTE  A  LiVT  UNDER  AN  EXECUTION,  the  ofiSoer  ■hoold  enter  apon 
the  premiiee  where  the  defendant's  goods  are,  and  take  aotnal  poaseesion 
of  tiiem,  if  it  can  be  done.  The  goods  should  be  bronght  within  his 
view,  and  snbjeoted  to  his  oontroL 

Tbm  OmcBE  SHOULD  AflSBBT  ms  TlTLB  to  the  goods  by  virtue  of  the  ezecn- 
tioD,  and  it  seems  that  his  acts,  divesting  the  defendant's  possession, 
should  be  of  such  a  ohaiaoter  as  would  subject  him  to  an  action  of  tres- 
pass, were  it  not  for  the  execution. 

Tbb  OmcBR's  Acts  should  be  Public,  open,  and  unequivocal,  and  nothing 
should  be  done  by  him  to  cast  concealment  over  the  transaction. 

▲  SEOBsr  Lew  on  Qoods  left  on  the  premises  in  the  possession  of  the  de- 
fendant in  the  execution,  and  no  act  done  to  give  notoriety  to  it,  or  to 
bring  it  to  the  knowledge  of  the  landlords  of  the  premiseSi  of  whom  the 
detedant  is  a  tenant  for  nearly  a  year,  afterwards  can  not  hav#the  effect 
to  debar  the  claim  of  the  landlords  for  rent 

KoncE  TO  THE  Shsbiw  ov  Rent  Due  the  Landlobd  of  the  defendant^  is 
not  necessary  previous  to  the  removal  of  the  goods  from  the  demiMd 
premiseB.  It  is  good,  even  after  sale,  if  it  be  given  before  the  money  is 
paid  over  to  the  plaintiff  in  the  execution. 

Olux  of  landlord  for  rent  due,  to  be  paid  out  of  the  pro- 
ceeds of  an  execution.  In  the  above  action  a  ft,  fa.  issued 
November  1,  1828,  returnable  in  February  following.  The 
officer  returned  that  he  went  to  the  defendant's  dwelling-house 
in  December,  1828,  and  made  an  actual  and  bonajide  levy  upon 
the  household  furniture  and  other  property  of  the  defendant,  by 
virtue  of  the  execution.  The  property  was  then  advertised  for 
sale,  and  on  October  23, 1829,  the  execution  was  returned  un- 
satisfied for  want  of  bidders.  On  the  fourteenth  of  November 
following,  the  property  was  sold  on  a  vend.  ex.  From  the  pro- 
ceeds the  execution  was  satisfied,  and  the  amount  paid  over  to 
the  plaintiff  on  the  twenty-sixth  of  November,  1829.  The  res- 
idue of  the  proceeds  was  applied  on  other  executions. 
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The  boose  occupied  by  the  defendant  was  rented  to  him  by 
the  claimants  in  this  proceeding  on  the  first  of  May,  1828,  for 
one  year,  which  letting  was  renewed  for  another  year,  rent  pay- 
able quarterly,  on  the  first  days  of  August,  November,  Fefaroarj, 
and  May,  then  next  ensuing.  The  owners  had  no  notice  of  the 
supposed  leyy  until  after  NoTember  1, 1829.  On  the  tenth  of 
that  month,  their  attorney  gave  notice  to  the  sheriff  of  the 
amount  of  rent  due,  and  requiring  it  to  be  paid  before  the 
goods  were  removed  and  sold;  and  after  the  sale,  but  before 
the  payment  to  the  plaintifb,  the  attorney  served  on  the  sheriff 
a  memorandum  of  the  items  and  amount  of  rent  claimed.  The 
attorney  made  this  motion  for  the  payment  of  the  rent  on  an 
affidavit,  a  copy  of  which  was  served  on  the  plaintifb  and  oa 
the  sheriff,  stating  that  he  was  informed  and  believed  thai  the 
sheriff  never  made  an  inventoiy  of  the  goods  in  the  house,  and 
had  none  until  furnished  by  the  defendant,  on  or  about  the 
tenth  of  November,  1829;  and  that  the  sheriff,  with  the  knowl- 
edge of  the  defendant,  had  not  been  at  his  house  to  make  a 
levy  until  November  last;  and  that  an  actual  levy  had  never 
been  made  on  the  goods  in  the  dwelling-house. 

The  sheriff,  in  his  answer,  admitted  notice  of  the  landlords' 
claim  for  rent  three  or  four  days  before  the  sale,  but  that  not 
until  after  the  removal  and  sale  of  the  property  did  he  receive 
notice  in  writing  specifying  the  claim  and  the  amount  of  rent 
demanded.  The  amount  of  rent  due  was  not  denied,  and  facts 
stated  on  information  were  not  answered. 

A  rule  was  asked  that  the  sheriff  pay  over  to  the  landlords  the 
sum  demanded  as  rent. 

8.  Cheever^  for  the  landlords. 

J.  Sanders f  ji^^^t  for  the  plaintiff,  urged  that  he  should  not 
have  been  made  a  party,  and  that  he  ought  to  have  his  coeta. 

W.  Edeedc,  for  the  sheriff 

By  Court,  Mabot,  J.  By  the  act  concerning  distresses,  rents, 
etc.,  it  is  enacted  that  no  goods  or  chattels  upon  any  demised 
premises  shall  be  liable  to  be  taken  by  virtue  of  an  execation, 
unless  the  party  at  whose  suit  the  execution  is  issued  shall,  be- 
fore the  removal  of  such  goods,  pay  the  rent  due,  not  exceeding 
a  year's  rent.  This  section  of  our  statute  is  a  transcript  of 
5  Anne,  c.  14,  sec.  1,  under  which  it  was  formerly  holden  in  Eng- 
land, that  to.entitle  a  landlord  to  his  motion  against  the  sheriff, 
he  must  have  made  a  demand,  and  given  notice  to  the  sheriff  of 
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the  rent  due  before  the  goods  were  removed:  1  Sira.  97^  214; 
and  some  caaes  in  oar  conrt  seem  to  eaneHon  this  conRtniction 
of  the  statate.  The  cases  in  Strange  have,  however,  been  over- 
mled.  The  doctrine  of  them  was  first  questioned  in  SmUh  v. 
BusseU,  8  Taunt.  400,  and  subsequently  in  AmeU  y.  Oamett,  8 
Bam.  &  Aid.  440.  It  was  held  that  notice  to  the  sheriff,  even 
after  the  removal  of  the  goods,  provided  it  was  given  before  the 
sheriff  had  actually  paid  over  the  money,  was  sufficient  to  found 
a  motion  to  the  court.  Notice  to  the  sheriff  of  the  rent  due 
previous  to  the  removal  of  the  goods  is  not  necessary.  The 
statute,  in  terms,  does  hot  require  it;  and  to  give  a  construction 
to  it  requiring  such  notice  previous  to  a  removal,  would,  in 
most  cases,  defeat  the  very  object  and  intent  of  the  statute. 
Notice,  even  after  a  sale,  provided  it  be  before  the  money  is 
paid  over  to  the  plaintiff  in  the  execution,  is  good.  That  such 
notice  was  given  in  the  present  case,  is  conceded. 

The  landlord,  however,  where  the  goods  of  his  tenant  are 
taken  in  execution,  can  claim  of  the  sheriff  only  the  rent  due 
at  the  time  of  the  taking  of  the  goods;  he  can  not  demand  rent 
which  accrues  after  the  levy  of  the  execution,  and  while  the 
goods  remain  on  the  premises  in  the  possession  of  the  sjieriff: 
n'iqypan  v.  Morie^  18  Johns.  1.  The  execution  in  this  case  was 
issued  in  November,  1828,  and  the  sheriff,  according  to  his  affi- 
davit, made  an  actual  and  bona  fide  levy  on  the  goods  upon  the 
demised  premises  in  the  succeeding  month,  at  which  time  no 
rent  was  due.  The  goods  were  not  removed  from  the  premises 
until  the  fourteenth  of  November,  1829,  at  which  time  upwards 
of  four  hundred  dollars  rent  had  accrued.  It  becomes  import- 
ant, then,  to  determine  what  constitutes,  iu  law,  a  levy  under 
an  execution,  and  whether  such  a  levy  was  made  in  the  present 
instance. 

What  shall  constitute  a  levy  is  not  very  distinctly  defined  in 
the  reports  of  cases  in  this  court.  In  England,  the  officer  en- 
ters upon  the  premises  in  which  the  defendant's  goods  are,  and 
leaves  one  of  his  assistants  in  possession  of  them,  or  he  causes 
an  inventory  to  be  taken  and  removes  them:  1  Archb.  Pr.  293; 
1  Hau.  &  Sel.  711;  6  Taunt.  198.  We  are  not  disposed  to  go 
this  length,  but  are  of  opinion  that  the  officer  should  enter 
upon  the  premises  where  the  goods  of  the  defendant  are,  and  take 
actual  possession  of  them  (if  they  are  such  of  which  possession 
can  be  taken).  The  goods  should  be  brought  within  his  view, 
and  subjected  to  his  control :  Haggeriy  v.  Wilder,  16  Johns.  288  [8 
Am.  Dec.  321],  and  it  is  proper,  also,  if  not  necessaiy,  that  an 
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inventorj  Bhould  be  taken  of  them;  the  officer  should  assert 
his  title  to  the  goods  hj  virtue  of  the  execution;  and  we  are 
inclined  to  think  that  his  acts,  as  to  the  asserting  of  his  rights 
and  the  diyesting  of  the  possession  of  the  defendant,  should  be 
of  such  a  character  as  would  subject  him  to  an  action  as  a  tres- 
passer but  for  the  protection  of  the  execution;  thej  should  be 
public,  open,  and  unequivocal,  and  nothing  should  be  done  bj 
him  to  cast  concealment  over  the  transaction.  But  it  is  not 
necessary  that  an  assistant  of  the  officer  should  be  left  in  pos- 
session of  the  goods,  or  that  the  goods  should  be  remoyed;  ihej 
may  be  left  in  the  custody  of  the  defendant,  at  the  risk  of  the 
plaintiff,  or  of  the  sheriff,  or  on  obtaining,  as  is  customary,  a 
receiptor  for  their  deliveiy  on  demand. 

Tested  by  these  rules,  was  there  a  levy  in  this  case  in  the 
month  of  December,  1828?  The  sheriff  says  that  he  then  made 
an  actual  and  bona  fide  levy,  but  he  omits  to  state  the  acts  he 
did  constituting  such  levy.  This  he  was  called  on  to  do  in  this 
case  by  the  affidavit  on  which  this  motion  is  founded,  with  a 
copy  of  which  he  had  been  served;  in  which  it  is  stated,  on  the 
information  of  the  defendant  (in  the  truth  of  which  information 
the  attorney  of  the  landlords  expresses  his  belief),  that  the 
sheriff  had  not  been  at  the  house  of  the  defendant,  to  the 
knowledge  of  the  defendant,  to  make  a  levy,  until  the  month 
of  November,  1829,  when,  and  not  before,  an  inventory  of  the 
goods  was  made.  To  this  charge  an  answer  should  have  been 
made,  and  the  acts  detailed  which  induced  the  sheriff  to  say 
that  he  had  made  an  actual  and  bona  fide  levy,  so  that  the  court 
might  have  judged  whether  or  not  they  amounted  to  such  levy. 
Not  having  done  so,  the  fair  intendment  is  that  the  allegations 
could  not  be  denied;  and  if  so,  the  sheriff  erred  in  supposing 
that  merely  going  to  the  house  of  the  defendant  with  an  execu- 
tion in  his  pocket,  without  even  apprising  the  defendant  that 
he  had  come  to  make  a  levy  upon  his  goods,  was  an  actoal  and 
bona  fide  levy,  defeating  the  rights  of  the  landlord. 

A  secret  levy  on  goods  left  on  the  premises  in  the  possession 
of  the  defendant  in  the  execution,  and  no  act  done  to  give 
notoriety  to  it,  or  to  bring  it  to  the  knowledge  of  the  landlords 
of  the  premises,  of  whom  the  defendant  is  a  tenant  for  nearly  a 
year  afterwards,  can  not  have  the  effect  to  debar  the  daun  of 
the  landlords  for  rent.  It  would  be  unjust  if  it  should  be  so, 
and  particularly  in  the  present  case,  where  the  demised  pram- 
ises  were  relet  to  the  defendant,  and  the  whole  of  the  rent 
claimed  accrued  subsequent  to  the  time  of  the  pretended  levy. 
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If  effect  were  given  to  the  levy,  the  landlords  would  be  entirely 
deprived  of  the  lien  which  they  had  a  right  to  calculate  on  aE 
their  secarity  for  the  rent.  This  can  not  be;  the  proceeding 
has  operated  as  a  fraud  upon  the  landlords,  and  can  not  be 
sustained. 
The  motion  of  the  landlords  is  therefore  granted. 

Mr.  Justice  Sitihiblaiid  gave  no  opinion  in  this  case. 

Am  to  what  coiutitates  *  levy  of  an  execation,  Beekman  v.  Lanmng  ia 
eited  and  approved  in  WetterveU  v.  Pinckney^  14  Wend.  124;  Chrten  ▼.  Bwhe^ 
19  Id.  492;  Bodqera  ▼•  Botmtr^  55  Barbb  21,  where  it  is  termed  a  "leading 
caee;"  Camp  v.  Chamberlain,  5  Benio,  203;  Both  v.  Welta,  29  N.  T.  485. 
In  regvd  to  the  sufficiency  of  notice  hy  the  landlord  to  the  sheriff  of  rent 
dne,  it  ia  said  in  Bwdng  v.  BuahneU,  6  Hill,  384,  that  the  principal  case, 
m^lrinj^  notice  after  the  sale  sufficient,  where  the  proceeds  were  still  in  the 
sheriff's  hand,  was  decided,  under  the  old  statute,  not  in  terms  requiring 
notice,  and  that  under  the  existing  statute,  notice  must  be  given  before  the 
officer  sells.  As  limiting  the  landlord's  right  to  recover  to  rent  due  at  the 
time  of  the  levy,  this  decision  is  cited  in  Theriai  v.  HaH,  2  Hill,  381. 


Ymmm  v.  Collins. 

18  WxkdmsOh  459.] 

Wabbahtt  ov  Quautt  of  Abtiolxs  Sold  is  an  essential  term  of  the  con- 
tract»  and  should  be  stated  in  the  note  or  memorandum  thereof. 

Tbx  0MI8BI09  OF  suoH  Tbbm  cau  not  be  supplied  by  parol,  to  take  the  case 
out  of  the  statute  of  frauds. 

Objxct  of  thx  MsMOBAimnM  is  not  merely  to  prove  that  there  was  a  bar- 
gain, but  to  show  what  the  bargain  was,  at  least  the  extent  and  entire^ 
of  the  consideration  for  the  promise. 

Ir  THB  BouoBT  Ain>  Sold  Notb  delivered  by  a  broker  materially  differ^ 
there  is  no  valid  contract. 

AssuxpsTT  for  not  receiving  and  paying  for  a  quantity  of  rice 
alleged  to  have  been  sold  by  J.  &  E.  Collins,  and  purchased  by 
Peltier.  "Werth,  a  broker,  showed  to  Peltier  samples  of  two 
parcels  of  rice  obtained  from  the  plaintiffs.  The  broker  said 
that  the  parcels  were  marked  H.  G.  and  G.,  contained  one 
hundred  and  forty-nine  tierces  of  rice,  would  be  sold  at  three 
and  one  quarter  cents  per  pound,  and  would  be  warranted  as 
to  quality.  Peltier  told  the  broker  he  might  purchase  if  he 
could  have  four  months  credit,  or  three  per  cent,  discount  for 
cash,  and  reserved  the  right  to  examine  the  rice,  and  approve 
3r  disapprove  it  as  he  should  think  fit.  The  broker  informed  the 
plaintiffs  that  he  had  found  a  purchaser,  provided  they  would 
sell  on  credit  of  four  months,  or  three  per  cent,  discount  for 
cash,  at  the  purchaser's  option.    Plaintifls  said  that  Peltier 
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Bbould  have  the  rice,  and  that  they  would  warrant  the  whole. 
The  memorandum  of  the  Bale  in  the  plaintiffs'  books  was  as 
follows:  ''  New  Tork,  April  U,  1826.  Sold  F.  Peltier,  at  four 
months,  or  three  per  cent.,  for  H.  G.  seventy-six  tierces  rice, 
and  G.  73  tierces  rice,  three  and  one  quarter  dollars  per  one 
hundred  pounds,  per  J.  J.  Worth.  For  account  J.  H.  Glover 
and  Bice,  No.  71,  schooner  Garguer.  In  account  J.  F.  &  Co., 
I  certify  the  above  to  be  correct.  (Signed)  Jno.  J.  Worth."  The 
entry  in  the  broker's  book,  a  copy  of  which  was  given  to  the 
defendant,  was  as  follows:  ''New  York,  April  11, 1826.  Pur- 
chased from  J.  G.  Collins  &  Son,  by  order  and  for  account  of 
F.  Peltier,  Esq.,  H.  G.  76,  G.  73 — 149  tierces  rice,  as  per  sam- 
ples, at  three  and  one  quarter  cents,  four  months  credit,  or 
three  per  cent,  discount  for  cash,  at  the  option  of  the  buyer, 
with  guaranty  of  the  quality.  (Signed)  Jno.  J.  Werth,  broker." 
When  the  copy  was  handed  to  Peltier,  he  objected  that  it  did  not 
reserve  to  him  the  right  to  examine  the  rice,  but  Werth  saying 
that  there  could  be  no  difiSculty  as  the  quality  was  warranted,  he 
took  the  copy,  making  no  reply.  Upon  examining  the  rice, 
Peltier  refused  to  receive  the  parcel  marked  G.  The  plaintiffs 
gave  notice  that  they  would  sell  the  rice  for  the  defendant's 
account  if  he  did  not  remove  it  by  a  day  named,  and  would 
hold  him  responsible  for  any  deficiency.  For  this  deficiency, 
arising  on  the  sale  of  parcel  G.  at  auction,  this  action  was 
brought.  The  declaration  contained  several  counts:  on  the 
special  contract;  for  goods  sold  without  deliveiy;  and  the  com- 
mon counts  for  goods  sold  and  delivered,  guantum  meruii,  and 
the  money  counts.    Plea,  the  general  issue. 

The  plaintiffs  read  in  evidence  the  memorandum  in  their 
books  signed  by  the  broker.  The  defendant  objected  to  this 
evidence,  and  moved  for  a  nonsuit  on  the  ground  that  the  mem- 
orandum in  the  plaintiffs'  books  did  not  contain  the  whole 
agreement,  and  that  the  memorandum  made  in  the  broker's 
book  was  the  only  memorandum  upon  which  the  def  en<iant 
chargeable,  and  that  was  not  declared  upon.  The  nonsuit 
denied,  and  the  jury  instructed  that  the  memorandum  offered 
was  a  sufficient  memorandum  of  the  contract.  Verdict  for  the 
plaintiffs. 

W.  Sloason,  for  the  plaintiff  in  error.    The  memorandum  in 
the  plaintiffs'  books  was  not  sufficient:  Bailey  v.  Ogden^  8  Johns. 
899  [8  Am.  Dec.  509].    The  names  of  the  sellers  were  omitted: 
4  Bos.  &  P.  252;  it  omitted  the  warranty:  5  Taunt.  786;  1  Holt 
172;  it  did  not  contain  the  whole  agreement:  Sean  v.  Brink,  ^ 
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Johoa.  210  [3  Am.  Dec.  475];  5  East,  10.  The  plaintifb  should 
have  been  nonsuited:  1  Chit.  Pi.  299,  800,  840;  2  East,  145; 
7  Cow.  85;  8  Id.  85;  4  Id.  406;  18  Johns.  451. 

(?.  Clark^  contra.  The  authority  of  the  broker  to  bind  the 
defendant  was  submitted  to  the  jury  and  found  against  him; 
this  is  conclusive:  8  Burr.  1921;  14  Johns.  484;  4  Johns.  Ch. 
699.  The  memorandum  was  sufficient:  6  East,  807;  4  Wheat. 
91,  n.;  8  Starkie's  Ev.  1048,  n.  g;  14  Johns.  492;  2  Bos.  &  P. 
238;  2  Cai.  117.  There  was  no  variance  between  the  contract 
as  proved,  and  the  one  declared  upon:  1  Chit.  801;  1  Saund. 
234,  n.  2;  1  T.  B.  645,  646. 

By  Court,  Mabot,  J.  It  is  quite  evident  that  the  plaintifb 
below  could  not  recover  on  a  contract  without  warranty,  be- 
cause the  defendant  never  authorized  the  agent  to  make  a  con- 
tract of  that  description.  The  writing  did  not  show  such  a 
purchase  as  the  agent  was  authorized  to  make,  or  as  he  did  in 
fact  make.  Did  the  judge  err  in  allowing  the  warranty  to  be 
proved  by  parol? 

The  contract  is  within  the  fifteenth  section  of  the  statute  of 
frauds,  and  to  be  binding  must  be  in  writing.  Boberts  says 
that  the  written  agreement  or  memorandum  must  set  forth  dis- 
tinctly the  terms  of  the  contract  or  promise,  either  by  its  own 
contents  and  expression,  or  by  direct  reference  to  something 
extrinsic  which  may  render  it  intelligible  and  certain:  Bob.  on 
Frauds,  116.  In  tiie  case  of  Brodie  v.  St.  Paul,  1  Yes.  jr./  Mr. 
Justice  Buller,  sitting  for  the  lord  chancellor,  said:  ''If  the 
agreement  is  certain  and  explained  in  writing,  signed  by  the 
parties,  that  binds  them;  if  not,  and  evidence  is  necessary 
to  prove  what  the  terms  were,  to  admit  it  would  efTectually 
break  in  upon  the  statute  and  introduce  all  the  mischief,  incon- 
venience, and  uncertainty  the  statute  was  designed  to  prevent." 
These  views  accord  with  those  of  Chief  Justice  Kent,  in  the  case 
of  Bailey  avd  Bogari  v.  Ogden,  8  Johns.  419  [8  Am.  Deo.  509], 
where  he  says:  **  The  form  of  the  memorandum  can  not  be  ma- 
terial, but  it  must  state  the  contract  with  reasonable  certainty, 
80  as  the  substance  of  it  can  be  made  to  appear  and  be  understood 
from  the  writing  itself,  without  having  recourse  to  parol  proo.^  *' 
liord  mienborough  says,  in  the  case  of  Boydell  v.  Drummond,  11 
East,  156,  **  the  statute  excludes  parol  evidence.''  Lord  Bedes- 
dale  would  not  hear  parol  evidence  to  show  what  was  intended 
to  be  the  term  in  a  lease,  by  connecting  the  lease  with  an  ad< 
vertisement  of  the  premises:  1  Sch.  &  Lef.  22.    I  find  no  case 

1.  lY«kjvn.m 
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in  which  these  aathoriiies  are  questioned,  and,  in  mj  oj^nion, 
io  qnestion  the  principle  upon  which  they  are  based  would  be, 
in  effect,  to  annul  the  statute.  If  parol  evidence  were  per» 
mitted  to  show  terms  and  conditions  in  a  contract  other  than 
such  as  are  specified  in  the  memorandum,  all  the  misehieb 
would  result  from  such  a  rule  that  would  be  the  consequence  of 
a  total  abolition  of  the  statute.  The  object  of  the  memoran- 
dum is  not  merely  to  prove  that  there  was  a  bargain,  but  to 
show  what  the  bargain  was,  at  least  the  extent  and  entirety  of 
the  consideration  for  the  promise  on  which  the  suit  is  brought 
Was  that  part  which  was  omitted  in  this  case,  the  warranty 
clause,  one  of  the  substantial  terms  of  this  contract?  I  can 
not  view  it  otherwise.  In  the  case  of  Powdl  t.  Edmunds,  12 
East,  6,  it  is  said  that  a  warranty  as  to  the  quantity  of  timber 
would  vary  the  agreement  contained  in  the  written  conditions 
of  a  sale.  The  warranty  is  almost  as  important  a  part  of  the 
contract  as  the  price  or  the  designation  of  the  article  sold;  and 
equally  so  with  what  relates  to  the  deliyery  or  the  credit.  If 
we  would  avoid  confusion,  it  should  be  recollected  that  we  are 
not  endeavoring  to  ascertain  what  is  necessary  to  be  stated  in 
declaring  upon  a  contract  properly  made,  but  whether  a  war- 
ranty is  a  substantial  part  of  it.  It  often  happens  that  a  part 
only  of  a  contract  need  to  be  set  forth  in  the  pleadings  in  a 
suit:  1  Chit.  PI.  800.  Suppose  the  contract  had  been  with  war- 
ranty, and  the  memorandum  in  the  plaintiffs'  sales  book  had 
been  signed  by  the  defendant,  but  the  warranty  clause  omitted, 
and  suppose  the  rice  had  been  delivered  and  had  proved  to  be 
of  an  inferior  quality,  could  the  defendant  have  shown  the  war- 
ranty by  parol  ?  The  authorities  to  which  I  have  referred  show 
most  abundantly  that  he  could  not.  Is  the  rule  of  proof  dif- 
ferent where  the  memorandum  is  subscribed  by  the  agent? 
Most  certainly  not.  To  show  that  the  defendant  was  bound  by 
the  contract  made  by  his  agent,  the  judge  admitted  parol  evi- 
dence that  there  was  a  warranty,  and  the  jury  found  that  the 
agent  bad  authority  to  make  a  contract  with  warranty;  yet  if 
the  defendant  had  recognized  the  contract,  it  would  have  been 
to  him  a  contract  within  the  statute,  and  therefore  void;  or  a 
contract  without  warranty,  because  he  would  have  been  confined 
to  the  written  memorandum  to  show  its  terms.  In  testing  the 
authority  of  the  agent,  no  contract  but  such  as  was  available  to 
the  defendant  should  have  been  considered,  and  the  judge 
should  not  have  admitted  evidence  that  the  defendant  coold 
not  have  introduced  in  a  suit  on  that  contract. 
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If  the  contract  proved  by  parol  is  that  relied  on  by  the  plaint- 
Ub  below,  they  can  not  recoyer,  because  it  is  within  the  fifteenth 
section  of  the  statute  of  frauds;  a  material  part  of  it,  the  war- 
ranty, being  omitted  in  the  memorandum.  If  they  ore  pro- 
ceeding, as  they  appear  to  be,  on  the  memorandum  made  in  the 
sale  book,  they  can  not  recover,  because  they  are  endeavoring 
to  enforce  a  contract,  or  rather  seek  to  recover  damages  for  the 
breach  of  contract  made  without  the  authority  of  the  defendant 
below. 

It  is  admitted  on  both  sides  that  the  memorandum  in  the 
plaintiffs'  sale  book  is  the  writing  that  is  to  take  the  sale  out  of 
the  statute.  That  contains  no  warranty;  the  copy  of  the  memo- 
randum handed  by  the  broker  to  the  plaintiff  did  contain  one. 
If  a  broker  deliver  a  bought  and  sold  note  which  materially 
differ,  there  is  no  valid  contract:  1  Holt,  172.  Such  was  the 
case  here,  unless  what  the  defendants  contend  is  true,  that  the 
note  entered  in  their  sale  book  contains  in  effect  a  warranty^ 
showing,  as  they  aver,  that  the  sale  was  by  sample,  which  im- 
plies a  warranty  that  the  article  sold  shall  correspond  with  the 
sample.  Though  the  allegation  of  this  fact  is  repeatedly  made 
in  the  argument  submitted  to  us,  yet  I  do  not  find  it  to  be  so  in 
point  of  fact.  The  memorandum  contained  in  the  case  dis- 
closes nothing  to  show  that  the  sale  was  by  sample.  If  it  is 
meant  that  the  memoranda  are  alike  because  it  is  shown  by 
parol  evidence  that  the  sale  was  made  in  that  manner,  the  de- 
fendants are  met  by  the  objection  that  the  fact  ia  not  proved  by 
the  writing,  and  it  is  not  permissible  to  show  it  otherwise. 

It  is  uiged  that  the  plaintiffs  might  recover  on  the  general 
count  for  goods  bargained  for  and  sold.  The  objection  to  this 
position  is  two-fold;  fijrst,  the  contract  is  executory,  and  the 
plaintiffs  are  proceeding  for  the  damages  they  have  sustained 
for  the  non-fulfillment  of  it;  and,  secondly,  they  fail  to  prove  in 
a  proper  manner  a  contract  by  which  the  defendant  is  bound. 
I  think  the  judgment  below  ought  to  be  reversed. 

Judgment  reversed. 


Cited  on  the  following  propositions:  That  the  memorsndnm  must  desrly 
disclose  what  the  parties  agreed  to,  and  that  it  must  show  a  valid  and  bind- 
mg  contract  entered  into  which  can  be  enforced,  and  that  in  that  respect  it 
can  not  be  aided,  assisted,  or  helped  out  by  parol  proof:  SaU  v.  Darragh,  2 
Hilt.  198;  that  where  the  broker  delivers  a  different  note  of  the  contract  to 
each  of  the  contracting  parties,  there  is  no  valid  contract:  Suydam  v.  Clark, 
2  Sandl  137;  and  in  regard  to  the  form  of  brokers'  notes,  PeUkr  v.  CoUmB 
is  referred  to  in  Fenly  v.  Stewart,  6  Sandt  109.  The  case  of  Adama  v.  Oray, 
8  Conn.  11;  ante,  82,  seems  to  establish  an  exception  to  the  general  rule 
sustained  by  the  principal  case. 
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BOGEBS  V.  RooEBa 

A  BiTiBB  TO  Oxm  lOBANB  DXTBiNo  HIS  Natitral  Tjwe,  Aod  to  tiiB  duUm 
of  hii  body  lawfully  begotten,  tohaveand  to  hold,  unto  tfaeaud  dovisae^ 
for  and  during  his  nataral  life,  and  after  bia  deoeaee  to  the  heizs  of  his 
body  lawfully  begotten,  and  to  their  heirs  and  aatigns  forever,  givoe  a 
life  eeteto  to  the  devisee  and  a  remainder  in  f ee  to  hia  children. 

Chanoxrt  0A3X  KOT  8bt  asidx  A  WiLL  or  codicil  as  to  real  estate  on  the 
ground  of  fraud  or  incompetent^  of  the  testetor.  The  question  should 
be  detonnined  in  a  court  of  law  on  an  issue  from  chancery  of  dewisnoS 
vdnon, 

Jkx  ExBCUTOB  IS  Tbubteb  iob  ths  Dbvikem  and  creditors  of  his  testator, 
and  where  the  personal  estete  is  insufficient  to  pay  the  debte,  he  can  not 
sell  the  real  estete  under  a  Judgment  in  his  favor  and  himself  beoome 
the  purchaser. 

Ax  ExKOUTOB  CAK  NOT  BxTAiN  f OT  a  debt  due  to  him  which  has  been  barred 
by  the  stetute  of  limitetions,  DotwithstsndiQg  a  provision  in  the  will  foe 
the  payment  of  all  just  debts. 

PXB80NAL  Ebtats  18  FntST  TO  BB  Appubd  in  the  payment  of  debte  before 
the  real  estete.  Personal  property  bequeathed  to  the  widow  of  the 
testator  must  be  applied  in  payment  of  the  debte  of  the  estate  befon 
lend  devised  can  be  made  chargeable. 

AmAL  from  chanceiy.  The  respondents  filed  their  bill  to 
Tacaie  a  sale  of  lands  procured  by  the  appelhmt,  Halsey  Bogers, 
under  a  judgment  assigned  to  him,  against  Thomas  Sogers,  sen., 
Halsey's  father,  and  the  grandfather  of  the  respondents,  and 
under  whom  the  latter  claimed  as  deyisees.  Thomas  Bogers, 
sen.,  died,  leaving  a  will  directing  all  his  just  debts  and  funeral 
Ciiar^f^a  to  be  paid;  deyising  to  his  wife,  Abigail  Rogers,  certain 
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land  and  bis  household  furniture,  together  with  other  articles; 
he  then  made  a  devise  of  lands  to  the  respondents'  father  in 
words  as  set  forth  in  the  opinion.  The  various  points  con- 
sidered in  the  cause,  and  the  facts  from  which  they  respectively 
arose,  are  recited  in  the  opinion.  Halsey,  the  executor,  per- 
mitted his  mother,  the  widow,  to  retain  the  personalty  be- 
queathed to  her,  and  sold  all  the  real  estate  whereof  his  father 
died  seised,  except  the  tract  left  to  his  mother,  to  satisfy  his 
judgment,  and  became  himself  the  purchaser.  The  chancellor 
decreed  that  the  sale  under  the  judgment  and  purchase  by 
Halsey  was  illegaL 

J.  Longing  and  O.  C,  Bronson^  attomey-general^  for  the  appel- 
lants. 

L,  WaU  and  8.  A.  Ibot,  contra. 

Savaob,  0.  J.  The  questions  in  this  case,  in  the  natural  or- 
der in  which  they  arise,  are  the  following: 

1.  Have  the  complainants  an  interest  in  the  estate  of  Thomas 
Bogers,  senior,  deceased,  by  virtue  of  the  special  devise  to  their 
father,  Thomas  Bogers,  junior,  or  as  residuary  legatees? 

2.  Is  the  codicil  to  be  considered  part  of  the  will  of  Thomas 
Bogers,  senior,  deceased? 

3.  Was  the  sale  by  virtue  of  the  judgment  and  execution  ir- 
regular? 

4.  Were  the  promissory  notes  referred  to  in  the  exception  to 
the  master's  report  properly  rejected  as  being  barred  by  the 
statute  of  limitations? 

5.  Should  the  appellant  be  held  responsible  for  the  personal 
property  delivered  to  the  widow? 

G.  Was  it  equitable  and  just  to  charge  the  appellant  with  the 
costs  of  the  suit  ? 

1.  The  clause  in  the  will  out  of  which  the  first  question  arises 
is  as  follows:  **I  give,  devise,  and  bequeath  unto  my  son, 
Thomas  Bogers,  junior,  for  and  during  his  natural  life,  and  to 
the  children  of  his  body  lawfully  begotten,  after  his  decease,  aU 
that  certain,  etc."  (describing  the  premises),  ''  to  have  and  to 
hold  the  said  last  mentioned  premises,  unto  my  said  son,  Thomas 
Bogers,  junior,  for  and  during  his  natural  life,  and  after  his 
decease  to  the  heirs  of  his  body,  lawfully  begotten,  and  to  .their 
heirs  and  assigns  forever."  What  estate  is  conveyed  by  this 
devise,  and  to  whom  ?  Were  the  answer  to  these  questions  to 
be  given  by  plain,  unsopbisticated  common  sense,  it  would  be 
this,  that  an  estate  for  life  is  given  to  Thomas  Rogers,  junior. 
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and  after  his  deaths  an  estate  in  fee  to  Lis  lawful  childien. 
Such  is  the  apparent  intention  of  the  testator;  but  it  is  not 
enough  to  ascertain  the  intention  of  the  testator  as  we  suppose 
it  to  have  existed;  we  laust  further  inquire  whether  that  inten- 
tion is  agreeable  to  the  rules  of  law  which  have  been  long  and 
well  established,  and  what  is  the  legal  import  of  the  terms  used 
by  the  testator. 

It  maj  not  be  improper  to  remark  here,  that  by  the  common 
law,  there  are  but  two  modes  of  acquiring  title  to  real  estate, 
viz.,  descent  and  purchase.    Where  a  person  takes  as  heir  at 
law,  he  is  in  by  descent;  the  law  casts  the  estate  upon  him  at 
the  death  of  his  ancestor;  but  when  he  acquires  title  to  land  by 
his  own  act  or  agreement,  he  is  a  purchaser;  not  that  in  the 
common  acceptation  of  the  term  he  has  paid  a  consideration  for 
it,  for  if  it  is  given  to  him,  he  is  still,  in  contemplatioii  of  law, 
a  purchaser.    A  devisee  who  takes  an  estate  different  from  what 
the  law  would  cast  upon  him  as  heir,  is  a  purchaser,  and  as 
such,  was  exempt  from  the  restraints  imposed  upon  Heira  in 
their  minority,  such  as  wardships  and  the  right  of  marriage. 
These  are  remnants  of  the  feudal  system,  which  have  their  in- 
fluence upon  the  conveyances  of  the  present  day,  and  even  in 
this  country,  though  happily  with  the  system  itself  we  have  no 
connection.    It  was  perfectly  natural  that  during  the  preva- 
lence of  militaiy  tenures,  restraints  should  be  imposed  upon 
devises  of  real  estate;  and  it  was  established  as  a  rule  of  law, 
at  least  as  early  as  the  23  Eliz.,  about  1581,  that  '*  where  the 
ancestor,  by  any  gift  or  conveyance,  takes  an  estate  of  freehold, 
and  in  the  same  gift  or  conveyance,  an  estate  is  limited,  either 
mediately  or  immediately,  to  his  heirs  in  fee  or  in  tail,  that  al- 
ways in  such  cases  the  words  *  the  heirs '  are  words  of  limita- 
tion of  the  estate,  and  not  words  of  purchase."    This  rule  was 
established  in  SheOe^B  ctue^  1  Go.  94,  and  has  been  uniformly 
adhered  to  in  England,  and  numerous  cases  are  to  be  found  in 
the  books  as  applicable  to  devises:  Gru.,  tit.  38,  Devise,  c. 
14.    In  the  case  of  Perrin  v.  Blahe^  in  the  above  chapter,  sec- 
tion 69,  the  devise  was  substantially,  '*  I  give,  devise,  and  bt; 
queath  all  the  rest  and  residue  of  my  estate  to  my  son,  J.  W., 
for  the  term  of  his  natural  life;  the  remainder  to  J.  G.  and  his 
heirs,  for  and  during  the  natural  life  of  my  said  son,  J.  W. ; 
the  remainder  to  the  heirs  of  the  body  of  my  said  son,  J.  W., 
lawfully  begotten  or  to  be  begotten/'  etc.    The  testator  had 
prepared  this  devise  with  a  declaration  that  it  was  his  intention 
and  meaning  that  his  heirs  should  not  sell  his  estate  for  a  longer 


Deo.  1829.]  Booebs  v.  Bogebs.  719 

period  than  their  own  lives.    The  court  of  king's  bench  decided 
that  J.  W.  took  a  life  estate  onlj,  and  not  an  estate  tail. 

Aa  this  case  of  Perrin  y.  Slake  is  not  found  in  books  of 
reports  which  are  common,  a  more  detailed  account  of  it  may 
be  acceptable.  It  was  twice  argued,  and  was  one  of  the  only 
iwo  cases  in  which  there  had  been  a  serious  difference  of  opin- 
ion in  the  court  for  a  period  of  fourteen  years.  The  judges  de- 
livered their  opinions  seriatim,  and  occupied  five  hours.  Mr. 
Justice  Wiles  said  there  were  two  questions:  1.  What  appeared 
to  be  the  intention  of  the  testator?  2.  Was  that  intention  agree- 
able to  the  rales  of  law?  The  intention  was  apparent  from  the 
introductory  clause  which  governed  the  whole  will.  If  he 
•could  give  an  estate  for  life  to  one,  and  the  inheritance  to  the 
heirs  of  the  body  of  the  first  devisee,  and  if  his  intention  ap- 
peared to  be  so,  he  should  think  that  intention  must  control 
the  legal  sense  of  the  words  *'  heirs  of  the  body."  The  rule  con- 
tended for,  which  was  in  SheUey'a  case,  was  pronounced  by  Lord 
Coke  upon  a  deed  and  in  argument;  and  though  be  should  be 
for  adhering  to  it  in  eveiy  case  literally  veithin  it.  yet  it  must 
not  be  extended  an  inch.  The  maxim  itself  grew  with  feudal 
policy,  and  the  reasons  of  it  were  antiquated.  The  logicians 
«ay  cessarUe  causa  cessai  effectus,  and  surely  the  lawyer  may  say, 
I  will  confine  an  old  rule  within  its  exact  bounds,  and  extend 
it  as  little  as  possible.  Mr.  Justice  Aston  said  that  the  funda- 
mental rule  was  tbat  the  intention  of  the  testator  was  to  be 
collected  and  allowed,  though  not  expressed  in  any  legal  lan- 
guage. The  intention  was  clear  to  give  an  estate  for  life;  and 
where  the  intention  is  clear,  it  should  govern.  He  admitted 
the  rule  iu  SheUey's  case,  but  it  was  not  to  be  extended.  The 
word  heirs,  he  said,  was  a  term  of  art;  it  was  necessary  in  a 
deed,  but  not  m  a  will.  Mr.  Justice  Yates  said,  he  allowed 
that  in  a  will  free  scope  was  to  be  given  to  the  intention;  but  the 
intention  must  be  manifestly  clear,  and  consistent  with  the 
rules  of  law.  After  you  have  fixed  the  intention,  it  then  be- 
comes a  question,  whether  such  intention  can  be  executed  con- 
sistently vriththe  established  rules  of  law;  if  it  can  not,  we  had 
better  adhere  to  the  law,  and  let  a  thousand  testators'  wills  be 
overthrown.  It  had  been  argued  that  the  intention  of  the  tes- 
tator must  be  carried  into  execution  in  whatever  words  he 
should  have  explained  such  intention,  bat  he  could  not  accede 
to  so  unbounded  a  proposition ;  that  in  case  of  a  trust  it  was  so, 
but  in  case  of  a  legal  devise  it  will  overthrow  the  established 
law.     He  adhered  to  the  rule  in  SheUey's  case^  and  as  to  inten- 
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tion,  a  win  ahall  be  so  construed  as  to  fulfill  the  intention,  so 
far  as  is  consistent  with  rules  of  law.  In  established  mlea  of 
construction  consisted  the  safety  and  certainty  of  property;  and 
this  certainty  could  no  longer  exist  than  whilst  courts  adhered 
to  the  established  rules  of  construction.  That  expressions 
used  in  a  will  must  have  their  legal  effect;  technical  expreeaiona 
are  the  measures  of  property  in  legal  devises,  and  the  law  hav- 
ing fixed  the  meaning,  will  not  permit  it  to  be  perverted. 

Shdley's  case  was  one  of  the  rules  of  construction.  It  had  its 
origin  in  feudal  policy,  and  though  the  reason  had  ceased,  it 
had  so  long  been  the  law  of  the  land,  it  must  continue  such 
till  parliament  should  interpose;  and  that  it  was  equally  applica- 
ble to  a  will  as  a  deed. 

Lord  Mansfield  said  that  as  the  law  had  allowed  a  free  com- 
munication of  intention  to  a  testator,  it  would  be  a  strange  law 
to  say:  "Now  you  have  communicated  that  intention  so  as 
everybody  understands  what  you  mean;  but  because  you  have 
used  a  certain  expression  of  art,  we  will  cross  your  intentiou, 
and  give  your  will  a  different  construction,  though  what  you 
meant  to  have  done  is  perfectly  legal,  and  the  only  reason  for 
contravening  you  is,  because  you  have  not  expressed  yourself 
like  a  lawyer;''  that  his  examination  of  the  question  always  con- 
vinced him  that  the  legal  intention,  when  clearly  explained, 
was  to  control  the  legal  sense  of  a  term  of  art  unwarily  used  bj^ 
the  testator.  He  agreed  that  the  rule  in  SheUe/s  ctue  was  dear 
law,  but  could  not  affect  this  Question  when  the  testator's  in^ 
tention  was  clearly  on  the  other  side. 

In  the  king's  bench  judgment  was  given  by  the  majority  of 
the  court  that  J.  W.  took  an  estate  for  life.  A  writ  of  error 
was  brought  to  the  exchequer  chamber,  where  the  judgment  ot 
the  king's  bench  was  reversed.  All  the  judges  gave  their  opin- 
ions serialini^  and  there  were  seven  for  reversing,  and  one  (De 
Orey,  C  J.)  for  affirming.  Mr.  Justice  Blackstone  seems  to 
have  given  the  leading  opinion,  which  Hargrave  has  preserved 
entire:  H.  Tr.  487.  I  quote  from  Oru.,  tit.  38,  Devise,  c.  14, 
sec.  69.  He  says:  ^'The  great  and  fundamental  maxim  upon 
which  the  construction  of  every  devise  must  depend  is  that  the 
intention  of  the  testator  shall  be  fully  and  punctually  observed, 
BO  far  as  the  same  is  consistent  with  the  established  rule  of  law, 
and  no  farther."  He  goes  on  to  state  that  there  are  some  rules 
of  law  which  are  great  landmarks  of  property,  which  no  tes- 
tator can  transgress,  let  his  intention  be  ever  so  clear;  such  as 
the  powers  incident  to  the  several  kinds  of  estates.    Other  rules 
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are  mere  roles  of  oonstraction  to  ascertain  the  intention  and 
meaning  of  parties  by  annexing  particular  ideas  of  property  to 
particular  modes  of  expression.  Thus  a  devise  to  a  man  gen- 
erally gives  him  an  estate  for  life;  to  a  man  and  his  heirs,  gives 
an  estate  in  fee;  to  a  man  and  the  heirs  of  his  body,  gives  an 
estate  tail. 

The  rule  in  Shelley's  case  is,  that  where  the  ancestor  takes  an 
estate  of  freehold  with  remainder  to  his  heirs,  or  heirs  of  his 
body,  the  word  "  heirs"  is  a  word  of  limitation  of  the  estate, 
and  not  of  purchase;  that  is,  in  other  words,  that  such  remain- 
der vests  in  the  ancestor  himself,  and  the  heir,  when  he  takes, 
shall  take  by  descent  from  him,  and  not  as  a  purchaser.  This 
rule  may  give  way  to  the  manifest  intention  of  the  testator,  pro- 
vided that  intent  be  so  fully  expressed  as  to  leave  no  doubt 
whether  it  was  his  intent  or  not;  and  he  held  that  in  that  case 
there  was  no  such  plain  and  manifest  intent  as  to  control  the 
legal  operation  of  the  words  and  be  consistent  with  the  funda- 
mental rules  of  law.  The  question  is  not  whether  he  intended 
his  son  should  have  only  an  estate  for  life;  for  he  believed  there 
never  was  an  instance  where  an  estate  for  life  was  expressly  de- 
vised to  the  first  taker,  that  the  devisor  intended  he  should  have 
any  more.  But  if  he  afterwards  gives  an  estate  to  the  heirs  of 
the  tenant  for  life,  or  to  the  heirs  of  his  body,  it  is  the  conse- 
quence or  operation  of  law  that  in  this  case  supervenes  his  in- 
tentions and  vests  a  remainder  in  the  ancestor.  The  true 
question  of  intent  would  turn,  not  upon  the  quantity  of  estate 
intended  to  be  given  to  the  ancestor,  but  upon  the  nature  of  the 
estate  intended  to  be  given  to  the  heirs  of  his  body.  How  did 
he  intend  the  heirs  should  take  ?  If  as  purchasers,  that  intent 
should  be  carried  into  execution;  if  as  heirs  by  descent,  or  if  he 
had  formed  no  intention  about  the  matter,  tiien  by  operation 
and  consequence  of  law,  the  inheritance  vested  in  the  ancestor; 
and  if  the  testator  had  not  plainly  declared  his  intent  that  the 
heirs  should  take  an  estate  by  purchase,  and  not  by  descent  as 
heirs,  then  the  rule  of  law  must  operate;  for  adherence  to  the 
rule  of  law  is  always  presumed  until  the  contrary  is  proved. 

It  is  said  in  this  case  that  the  words  **  children"  are  words- of 
purchase,  and  therefore  Thomas  Sogers,  ]un.,took  an  estate  for 
life  only,  and  the  children  took  the  remainder.  On  the  other 
hand,  it  is  contended  that  the  whole  devise  must  be  taken  to- 
gether, and  that  the  habendum  clause  is  to  explain,  enlarge, 
lessen,  or  qualify,  though  it  can  not  totally  contradict  or  be  re- 
pugnant to  the  estate  granted  in  the  premises:  2  Bl.  Com. 

Am.  Dmo,  Vol. 
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298;  that  the  devise  in  this  case  is  imperfect  without  the  haben* 
dum.  An  estate  for  life  is  clearly  given  to  T.  B.,  jon. ;  but  wbai 
estate  is  given  to  the  children  is  not  expressed  in  the  premises, 
but  is  explained  and  enlarged  by  the  habendum.  By  the  prem- 
ises^ a  life  estate  at  most  in  the  children  is  created;  but  by  the 
habendum  it  is  shown  that  an  estate  in  fee  was  intended  to  be 
given^  and  is  to  the  heirs  of  his  body  lawfully  begotten.  The 
children  of  T.  B.,  jun.,  named  in  the  given  premises,  are  the 
heirs  named  in  the  habendum.  There  is,  therefore,  no  repug- 
nance between  the  premises  and  the  habendum;  but  both  stand 
well  together,  ai\d  are  not  at  all  inconsistent;  and  that  under 
the  rule  in  SheUey'a  case,  the  devise  in  question  gave  to  T.  B., 
jun.,  an  estate  tail,  which,  by  our  statute,  is  converted  into  an 
estate  in  fee-simple  absolute:  1  B.  L.  52. 

The  authorities  are  numerous  to  show  that  where  an  estate  is 
devised  to  a  man  and  his  heirs,  or  to  the  heirs  of  his  body,  if 
the  devisee  die  before  the  devisor,  the  devise  is  void:  4  T.  B. 
603,  and  cases  there  cited;  and  the  reason  is  because  there  is  no 
person  to  receive  the  estate  when  it  passes  from  the  devisor  at 
his  death.  The  devisee,  being  dead,  can  not  take.  His  heirs 
can  not  take;  for  by  the  devise  itself  they  can  not  take  the  es- 
tate as  purchasers,  but  by  descent  only,  through  their  ancestor; 
and  his  death  precluding  the  possibility  of  his  taking,  prevents 
them  from  taking:  1  Fr.  Wms.  898.  There  are,  however,  many 
cases  arising  upon  wills,  where  the  true  intention  of  the  testator 
has  been  permitted  to  prevail,  where  the  word  **  heirs"  is  so  con- 
nected with  or  explained  by  the  context,  as  to  show  that  it  was 
not  the  intention  of  the  testator  to  use  the  word  '*  heirs"  in  its 
technical  sense,  as  a  word  of  limitation. 

In  Doe  V.  Gqf,  11  East,  617,*  Lord  Ellenborough  says:  "  Heirs 
of  the  body  "  are  undoubtedly  prima  facie  words  of  limitation; 
but  they  may  be  construed  to  be  words  of  purchase,  where  it  is 
clearly  so  intended;  and  in  that  case  he  held  that  the  words 
*'  heirs  of  her  body"  were  equivalent  under  the  devise  in  that 
case  to  children  or  issue  of  her  body,  and  therefore  to  be  con- 
strued words  of  purchase.  In  Lessee  of  Findlay  v.  Riddle^  3 
Binn.  148  [5  Am.  Dec.  855],  the  testator  devised  certain  lands 
to  John  Findlay  during  his  natural  life,  and  after  his  decease, 
if  he  shall  die  leaving  lawful  issue,  I  give  and  devise  [the 
premises]  to  his  heirs,  as  tenants  in  common,  and  their  respec- 
tive heirs  and  assigns  forever.  It  was  held  that  John  Findlay 
took  only  an  estate  for  life,  and  not  an  estate  tail.    The  rule  in 
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Shefhnfs  case^  and  its  application  to  such  a  case,  were  considered, 
and  the  conrt  felt  tbemselyes  warranted  in  construing  the  word 
* '  heirs  '*  as  children,  and  a  mere  designalio  personarum .  The  tes- 
tator in  this  case  uses  the  word  children  in  the  premises  of  this 
demise,  and  heirs  of  his  body  in  the  habendum.  We  may,  there« 
fore,  consider  the  latter  words  used  by  him  to  designate  the 
persons  named  in  the  premises.  If  so,  then  an  estate  for  life 
only  was  given  to  T.  B.,  jun.,  and  a  remainder  to  the  children 
of  T.  B.,  jun.,  after  his  decease,  and,  of  course,  the  remainder 
vested  in  the  children  of  T.  B.,  jun.,  at  the  death  of  the  tes- 
tator. The  testator  intended  to  give  Thomas  a  di£ferent  estate 
from  that  which  he  gave  to  his  son  James;  but  unless  the 
words  *' children"  and  ''heins"  are  thus  construed  together, 
the  consequence  will  be  that  each  of  his  sons  took  an  estate 
in  fee.  The  testator  could  not,  for  the  reason  just  mentioned, 
have  intended  to  create  an  estate  tail  in  his  son  Thomas, 
and  also  because  no  such  estate  is  recognized  by  our  law.  And 
when  it  is  said  that  wills  must  be  consistent  with  the  rules  of 
law,  the  observation  is  not  to  be  applied  to  the  construction  of 
words,  but  to  the  nature  of  the  estates  themselves;  2  Atk.  580. 
2.  Is  the  codicil  to  be  considered  part  of  the  will  ?  In  the 
biU,  the  complainants  charge  that  if  any  codicil  was  made,  it 
was  prepared  by  Halsey  Bogers,  and  signed  by  the  testator 
when  he  was  totally  incompetent  to  make  any  testamentaiy  dis- 
position of  his  estate,  and  therefore  it  is  void,  and  should  be 
set  aside  as  fraudulent.  In  his  answer,  the  appellant  sets  up 
the  codicil  as  fairly  and  properly  executed  by  the  testator,  he 
being  then  of  sound  mind  and  memory.  Witnesses  were  exam- 
ined as  to  its  execution,  and  it  appears  that  the  paper  was  ac- 
tually signed  by  the  testator;  but  the  balance  of  testimony  cer- 
tainly is,  that  he  was  incompetent  at  the  time  to  transact  any 
business.  Chancellor  Sandford  must  have  held  it  to  be  void, 
though  he  has  not  ^aid  so  in  terms  in  his  decree.  It  is  now  ob- 
jected that  it  is  not  competent  for  a  court  of  chancery  to  set 
aside  a  will  or  codicil  on  the  ground  of  fraud,  or  incompetency 
of  the  testator;  but  that  that  question  should  be  determined  in 
a  court  of  law  on  an  issue  from  chancery  of  devisavU  vel  non; 
and  such,  I  apprehend,  is  the  general  if  not  invariable  practice 
of  the  conrt  in  cases  of  real  estate.  Fraud,  as  to  a  will  of  per- 
sonal estate  in  England,  belongs  to  the  jurisdiction  of  the 
spiritual  court:  2  Bob.  on  Wills,  80.  In  this  state,  however, 
it  is  a  proper  subject  of  inquiry  in  the  court  of  chancery.  In 
Pemberton  v.  PemberUm,  13  Yes.  297,  Lord  Eldon,  on  a  motion 
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to  gnmt  a  new  trial  on  an  isaae  of  devisami  vd  mm,  said  that  the 
adminiBtmtion  of  equity  in  case  of  a  will,  is  Teiy  different  from 
other  cases,  upon  most  of  which  equity  determines  upon  infer^ 
enoes  of  facts,  as  well  as  doctrines  of  equity.  "  But  the  author- 
ity to  deohure  what  is  and  what  is  not  a  num's  last  will  is  de> 
nied  to  this  court."  And  to  support  this  prineiple,  JEenridb  ▼. 
Brandey^  8  Bro.  P.  C.  368,  is  cited,  where  a  will  of  both  real 
and  personal  estate  had  been  held  to  be  Toid,  on  the  ground  of 
fraud  in  the  court  of  chancery;  and  on  appeal  to  the  house  of 
lords  the  decree  was  reTersed,  on  the  ground,  as  is  inferaUe 
from  the  arguments  of  counsd,  that  the  jurisdiction  of  deciding 
upon  the  yalidity  of  wills,  whether  obtained  by  fraud  or  not,  so 
far  as  they  relate  to  personal  estate,  belongs  to  the  ecdeaiaatieal 
courts;  and  so  far  as  they  relate  to  real  estate,  belongs  to  a  court 
of  law.  And  so  this  case  was  understood  by  Lord  Chanoellor 
Bosslyn,  in  Ex  parte  Feanm^  6  Yes.  647.  The  same  point  was 
adjudged  in  2  P.  Wms.  270;  2  Atk.  824.  That  an  issue  is  the 
proper  practice  of  the  court  of  chancery  has  been  dedaied  by 
the  late  Chancellor  Kent,  in  Van  JM  t.  Hunter,  6  Johns.  Ch. 
148. 

The  codicil  in  this  case  makes  material  slterations  in  the  dis- 
position of  the  property  of  the  testator,  but  does  not  affect  the 
derise  to  Thomas  Sogers,  junior,  only  by  giving  the  executor 
power  to  sell  real  estate  for  the  payment  of  debts.  That  power, 
however,  does  not  appear  to  have  been  exercised  by  him.  It 
seems  to  me,  therefore,  that  there  was  no  error  in  omitting  to 
award  an  issue  to  determine  the  competency  of  the  testator; 
nor  does  it  appear  that  an  issue  was  asked  for  by  either  party. 

8.  Was  the  sale  by  virtue  of  the  execution  regular?  It  is 
charged  in  the  bill,  that  no  consideration  was  paid  fortius 
judgment,  and  that  it  was  obtained  with  a  fraudulent  intent  of 
sacrificing  the  property  of  the  testator  after  his  death.  The 
fact,  however,  appears  far  otherwise.  The  testator  had  become 
indebted  to  his  son  James,  and  gave  his  bond  which  was  prose- 
cuted by  the  executors  of  James,  and  the  present  appellant 
procured  an  assignment  of  it,  at  the  request  of  Ids  father,  the 
testator;  and,  so  far  as  motives  appear,  for  the  commendable 
purpose  of  preventing  a  sacrifice  of  his  father's  property. 

There  is  no  evidence  of  any  actual  fraud  in  the  sale,  but  the 
propriety  or  impropriety  of  such  a  sale  must  depend  upon  the 
general  question,  whether  a  trustee  can  be  i>ermitted,  under  any 
circumstances,  to  sell  the  trust  property  and  become  a  pur* 
chaser  at  such  sale.   *  In  the  case  of  Davoue  v.  Fanning^  2  Johns. 
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Ch.  252,  Chancellor  Kent  has  reviewed  the  English  oases,  in 
which  the  rule  has  been  long  established  that  a  trustee  shall 
not  be  permitted,  unless  by  leave  of  the  court  of  chancery,  to 
purchase  the  property  of  his  cestui  que  trueta.  This  case,  indeed, 
is  nnlihe  in  its  circumstances  to  those  cases,  but  it  seems  to  me 
not  distinguishable  in  principle.  The  appellant,  as  executor, 
had  the  administration  of  the  personal  estate,  and  had  that  been 
sufficient  for  the  payment  of  the  debts  of  the  testator,  the  duties 
of  the  executor,  in  character  of  trustee,  would  have  been  con- 
fined to  the  personal  estate;  but  by  statute,  when  the  personal 
estate  is  insufficient  to  pay  the  debts,  it  becomes  the  duty  of  the 
executor  to  make  sale  of  the  real  estate,  or  so  much  thereof  as 
shall  be  sufficient  for  that  purpose,  under  an  order  of  the  sur- 
rogate. When  it  is  ascertained  that  the  personal  property  is 
insufficient  to  pay  the  debts,  the  executor's  doty  makes  him,  by 
virtue  of  his  office,  a  trustee  for  the  devisees  and  creditors.  So 
far  as  the  personal  estate  is  concerned  he  may  retain  his  own 
debt,  and  he  shall  be  preferred  to  other  creditors  of  an  equal 
grade;  but  when  the  real  estate  is  to  become  assets  and  applied 
to  the  payment  of  debts,  there  is  no  preference,  no  distinction 
between  specialty  and  simple  contract  debts.  Had  the  appel- 
lant declined  the  character  of  executor,  he  might,  undoubtedly, 
have  pursued  his  remedy  under  his  judgment  and  execution; 
but  he  should  not  be  permitted,  as  creditor,  to  sacrifice  for  his 
own  benefit  that  veiy  property  which  his  duty  as  executor  re- 
quires him  to  protect  and  dispose  of  to  the  best  advantage  of 
those  entitled  to  the  estate. 

The  case  of  Sheldon  v.  Sheldon^  18  Johns.  220,  is  an  authority 
for  this  proposition,  that  he  who  undertakes  to  act  for  another 
in  any  matter,  shall  not,  in  the  same  matter,  act  for  himself; 
therefore,  a  trustee  to  sell  shall  not  gain  any  advantage  by  being 
himself  the  person  to  buy.  I  am  of  opinion,  therefore,  that 
the  sale  by  the  sheriff  was  improper,  and  was  correctly  ordered 
to  be  set  aside. 

4.  Were  the  notes  barred  by  statute  properly  rejected  by 
the  master  ?  Two  of  the  rejected  notes  bear  date  in  1806,  and 
the  third  in  1809,  more  than  six  years  before  the  testator's 
death.  An  objection  was  taken  before  the  master,  that  these 
notes  were  barred  by  the  statute  of  limitations,  which  objection 
was  allowed,  and  the  notes  rejected. 

It  is  not  denied  that  an  executor  has  a  right  to  retain  his  own 
debt;  this  right  of  retainer  arises  from  necessity;  for  as  a  person 
3an  not  sue  himself,  it  follows  that  where  the  same  person  is 
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both  creditor  and  debtor,  be  most  retain  or  lose  his  debt.  This 
right  of  retainer,  being  for  the  benefit  of  the  executor,  should 
not  place  him  in  a  better  situation  than  other  creditors  as  to  the 
kind  of  debts  which  he  may  retain.  He  can,  therefore,  not 
retain  a  debt  which  he  could  not  recover  if  he  stood  as  creditor 
simply,  and  not  executor.  The  doctrine  contended  for,  how- 
ever, claims  that  the  provision  in  the  will  for  the  payment  of 
all  just  debts,  revives  every  demand  against  the  testator.  This 
question  has  been  long  agitated  in  England,  where  there  are 
dicta  on  both  sides,  and  it  seems,  so  late  as  1813,  to  have  been 
a  vexed  question;  but  in  the  case  of  Surhe  v.  Jones,  2  Yes.  & 
Bea.  278,  the  vice-chancellor.  Sir  Thomas  Plumer,  has  g^ven 
the  question  a  most  elaborate  investigation,  and  reviewed  all 
the  cases;  and  after  having  done  so,  he  remarks:  "  I  have  now 
gone  through  all  the  cases  that  are  to  be  found  in  print  or  manu- 
script upon  this  important  question;  and  the  result  is,  that 
there  is  not  one  in  which  this  doctrine  has  been  established  to 
the  full  extent  that  has  been  contended;  that  it  rests  simply 
upon  dicta  opposed  by  dicta,  and  has  been  disapproved  by 
every  judge  from  the  time  of  Lord  Hardwieke;  that  it  ia 
contrary  to  the  4d<^^io^  ^^  Legastick  v.  O&wne,  Mos.  391 , 
and  to  the  final  decision  in  Lord  Strafford's  case^  followed  by 
the  ultimate  decision  of  Lord  King,  who  fijrst  determined  that 
case,  and  substantially  contradicted  by  every  subsequent  au- 
thority." The  fair  interpretation  to  be  given  to  such  a  clause 
in  a  will  is,  as  is  remarked  by  the  vice-chancellor,  that  such 
debts  are  to  be  paid  as  shall  turn  out  to  be  just  debts.  The 
executor  is  to  take  the  ordinary  course  in  the  investigation  of 
them  under  the  direction  of  the  courts  of  law  and  equity.  Lord 
Bedesdale,  1  Sch.  &  Lef .  109,  has  laid  down  a  rule  which  has 
received  the  sanction  of  the  vice-chancellor  of  England,  and  of 
Chancellor  Kent,  6  Johns.  Ch.  294.  It  is  this:  «'  That  a  de- 
vise in  trust  for  payment  of  debts  does  not  prevent  setting  up 
the  statute,  if  the  time  had  run  before  the  testator's  death;  for 
if  it  has  run  in  the  life  of  the  testator,  the  debts  are  presumed 
to  be  paid;  but  where  a  provision  is  made  by  will  for  the  pay- 
ment of  debts,  the  statute  does  not  run  after  the  death  of  the 
testator;  it  is  an  acknowledgment  of  the  debt."  That  is,  eveiy 
demand  which  was  a  legal  one  at  the  death  of  the  testator  shall 
be  paid;  but  a  debt  barred  by  the  statute  in  the  life  of  the  tes- 
tator is  presumed  to  have  been  paid  by  him,  and  therefore  is 
not  a  legal  demand  or  a  just  debt.  This  seems  to  be  a  fair  and 
equitable  construction  of  such  a  clause.     It  has  received  the 
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Banction  of  high  authority,  and  is  not  opposed  by  any  adjudica- 
tion. It  should  therefore,  in  my  judgment,  be  considered  the 
law  of  the  land.  The  decision  of  the  master  was  therefore  cor- 
rect, and  the  second  exception  was  properly  disallowed. 

5.  Was  the  appellant  properly  charged  with  the  property  de- 
livered to  the  widow  ?  The  rule  of  law  undoubtedly  is,  that  the 
personal  estate  shall  be  first  applied  in  the  payment  of  debts  be- 
fore the  real,  even  where  the  testator  expressly  directs  the  real 
estate  to  be  sold  for  that  purpose:  Toller,  417,  418.  Nothing 
but  an  express  declaration  or  plain  manifestation  of  intention  will  • 
exonerate  the  application  of  the  personal  estate  before  the  real: 
18  Yes.  188.  Chancellor  Kent  says:  '*  It  is  too  well  settled  to  be 
questioned,  that  the  personal  estate  is  to  be  first  applied  to  the 
payment  of  debts  and  legacies,  and  that  a  mere  charge  on  the 
land  will  not  exonerate  the  personal  estate,  nor  anything  short 
of  express  words  or  a  plain  intent  in  the  will  of  the  testator:"  3 
Johns.  Ch.  819.  These  authorities  are  express  and  are  not  con- 
tradicted. There  is  nothing  in  the  will  itself  which  gives  the 
executors  power  to  sell  the  real  estate.  The  codicil  gives  that 
power,  but  even  that  contains  nothing  to  show  the  intention  of 
the  testator  that  the  land  should  be  sold  before  the  personal 
estate  was  exhausted  in  the  ordinary  course  of  administration. 

6.  The  only  remaining  question  is,  whether  the  appellant 
ought  to  have  been  charged  with  costs.  The  question  of  costs 
rests  in  the  sound  discretion  of  the  court.  A  trustee  will  not, 
in  general,  be  charged  with  costs,  unless  there  has  been  corrup- 
tion or  gross  negligence:  6  Johns.  Gh.  411.  In  this  case,  I  can 
not  say  that  anything  like  fraud  has  been  proved.  The  appel« 
lant  proceeded  to  collect  bis  judgment,  as  he  supposed  he  had 
a  right  to  do,  by  selling  the  land  upon  execution  at  public  sale; 
and  he  might  well  suppose,  as  it  was  manifest  that  the  real 
estate  must  be  sold  in  some  way,  that  it  might  bring  as  much  at 
sheriff's  sale,  as  if  sold  by  order  of  the  surrogate,  or  by  him- 
self, under  the  power  in  the  codicil.  When  the  complainants 
were  dissatisfied,  he  showed  every  willingness  to  explain  all  his 
conduct  in  the  course  of  his  administration;  and  before  the  bill 
was  filed,  he  offered  to  give  up  his  purchase  of  the  real  estate  if 
the  other  heirs  would  pay  him  their  several  portions  of  his  just 
claims  against  the  estate.  This  offer  was  rejected.  When 
called  on  by  Cotton,  on  behalf  of  the  complainants,  he  denied 
their  right  to  the  lot,  but  offered  to  render  an  account  of  the 
estate,  and  a  time  was  appointed  for  that  purpose,  but  the  com- 
plainants never  attended.    I  can  see  nothing  in  the  conduct  of 
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tlie  appellant,  to  ahow  any  intention  to  saerifioe  the  propeeriy. 
It  was  indeed  sold  for  much  lees  than  its  Talue,  and  so  it  prob^ 
bly  would  have  been  if  sold  by  order  of  the  sturogate;  bat  in 
that  event,  the  executor  should  not  be  held  chargeable  with 
fraud  from  such  a  circumstance.  It  seems  to  me,  therefore, 
that  the  costs  should  be  paid  out  of  the  fund. 

On  the  whole  case,  therefore,  I  am  of  opinion  that  the  ohfl- 
dren  of  T.  B. ,  jun.,  took  an  estate  in  fee  in  the  property  specif- 
ically devised  to  him,  and  that  the  chancellors  were  correct: 

1.  In  setting  aside  the  sale  by  the  sheri£f  as  contrary  to  law; 

2.  In  disallowing  the  second  exception,  and  thereby  exdnding 
the  notes  barred  by  the  statute;  8.  In  charging  the  executor 
with  the  whole  of  the  personal  property,  not  excepting  that  spe- 
cifically devised  to  the  widow;  4.  In  rejecting  the  codicil,  as  it 
had  no  effect  in  determining  the  rights  of  the  complainants. 
But  I  am  of  opinion  that  the  costs  should  not  have  been  charged 
to  the  appellant,  but  to  the  fund;  and  that,  therefore,  so  much 
of  the  decree  of  the  chancellor,  as  charges  the  appellant  with 
costs,  ought  to  be  reversed,  and  that  the  residue  thereof  should 
be  affirmed, 

Mabot,  J.  The  form  of  the  devise  to  Thomas  Bogers,  jun., 
is  somewhat  unusual.  It  has  a  clause  corresponding  to  what  is 
called  an  liabendum  in  a  deed,  and  the  difficulty  in  expounding  it 
arises,  I  apprehend,  from  an  apparent  discrepancy  between  the 
premises  and  the  habendum  clause.  If  the  language  of  this 
clause  had  conformed  to  that  used  in  the  premises,  Thomas 
Bogers,  jun.,  could  have  taken  only  an  estate  for  life,  and  at 
his  decease  his  children  would  have  taken  the  property  devised 
to  him,  not  as  his  heirs,  but  as  devisees  under  the  will  of  their 
grandfather;  and  if  the  language  in  the  premises  had  been  like 
the  habendum^  he  would  have  taken,  if  he  had  survived  the  tes* 
tator,  a  fee,  and  his  children  could  have  derived  no  title  to  the 
property  mentioned  in  the  devise,  otherwise  than  through  him. 
They  must  have  taken  by  descent  in  the  latter  case,  and  not  by 
purchase,  as  in  the  former. 

It  must  be  assumed  that  the  testator  intended  that  those  who 
took  should  hold ;  the  words '  *  heirs  "  in  the  habendum  must,  there- 
fore, be  construed  to  mean  what  the  word  *'  children  "  does  in  the 
premises.  I  am  not  about  to  enter  on  the  consideration  of  that 
boundless  theme  of  discussion,  the  rule  in  Shelley's  case,  or  rather 
the  application  of  it,  because  I  do  not  imagine  that  this  case 
tiecessarily  involves  many  of  the  nicfe  distinctions  which  so  often 
attend  the  application  of  that  rule.     The  rule  itself  is  not  now. 
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})erhap6  has  nerer  been,  sinoe  it  was  first  laid  down,  much  in 
dispnte,  although  it  is  admitted  that  the  reason  on  which  it  was 
founded  has  long  since  ceased  to  exist.  It  has  been  expressed  in 
langoage  somewhat  Tarions  bj  diiFerent  judges  and  lawyers,  but 
its  import  is  alike  understood  bj  all.  In  Coke's  report  of 
SheOeifB  caae,  it  is  stated  in  these  words:  **  Where  the  ancestor, 
by  any  gift  or  conveyance,  takes  an  estate  of  freehold,  and  in 
the  same  gift  or  conveyance  an  estate  is  limited,  either  mediately 
or  immediately,  to  his  heirs,  in  fee  or  in  tail,  that  always  in  such 
cases  the  heirs  are  words  of  limitations  of  the  estate,  and  not 
words  of  purchase:"  -1  Bep.  104,  a.  It  is  thought,  by  an  emi- 
nent elementary  writer,  to  be  more  precisely  and  clearly  ex- 
pressed by  Sergeant  Glynn,  who  says,  that ''  in  any  instrument, 
if  a  freehold  be  limited  to  the  ancestor  for  life,  and  the  inherit- 
ance to  his  heirs,  either  mediately  or  immediately,  the  first 
takes  the  whole  estate;  if  it  be  limited  to  the  heirs  of  his  body, 
he  takes  a  fee-tail;  if  to  his  heirs,  a  fee-simple:"  1  Fres.  on  Es. 
265.  It  may  be  proper  here  to  remark,  that  our  statute  abol- 
ishing entails,  turns  every  fee-tail  into  a  fee-simple. 

In  a  legal  sense,  the  word  **  heirs"  is  ex  vi  termini  a  word  of 
limitation,  and  is  of  a  different  import  from  the  words  "  child" 
or  '* children,"  "son"  or  "sons,"  or  "issue,"  which  signify  a 
description  of  persons  who  usually  take  under  a  will  or  deed  as 
purchasers.  Notwithstanding  the  technical  meaning  of  these 
terms  when  introduced  into  legal  instruments  is  well  settled, 
it  frequently  happens  that  the  words  "child"  or  "children," 
"  sons  "  or  "  issue,"  are  construed  to  be  words  of  limitation,  and  I 
believe  more  frequently  the  words  "heir"  or  "  heirs"  are  taken 
to  be  words  of  purchase.  Why  have  the  same  words  of  well- 
ascertained  technical  meaning  received  a  different  interpretation  ? 
The  only  answer  that  can  be  given  to  this  question  is,  that  the  in- 
tention of  the  testator  has  appeared  so  manifest  by  other  words 
used  along  with  these  that  the  technical  signification  could  not 
be  given  to  them  without  defeating  that  intention.  It  is  true, 
we  arrive  at  the  intention  of  the  testator  by  means  of  the  words 
he  uses,  and  we  arrive  at  the  meaning  of  words  which  have  vari- 
ous significations  by  their  context;  these  changing  significa- 
tions giyen  to  the  same  terms  arise  from  the  application  of  well- 
established  rules  of  interpreting  devises.  Lord  Hale  says  that 
the  true  ground  of  decision  is  the  intent,  and  the  true  question 
is.  What  is  the  intent  ?  and  the  interpretation  is  to  show  the 
intent:  1  Vent.  214. 

Some  of  the  cases  to  which  the  rule  in  Shelley*8  case  has  been 
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applied  have  violated,  it  is  snpposed,  this  canon  of  interpreta- 
tion. The  case  of  Coulson  y.  Coulson,  2  Stra.  1125;  2  Atk.  246, 
and  that  of  Perrin  v.  Bldlee^  4  Burr.  2579,  first  decided  in  the 
king's  bench  and  subeequentl  j  reyersed  in  the  exchequer  cham- 
ber, are  of  the  description  of  cases  wherein  the  courts  have  al- 
lowed the  intention  of  the  testator,  manifestly  appearing  in  hia 
will,  to  be  overruled  bj  adhering  pertinacionslj  to  the  technical 
meaning  of  the  word  *'  heirs."  There  are  many  others,  soch  as 
Long  V.  Laming^  2  Burr.  1100,  and  Bagskaw  v.  Spencer^  1  Ves. 
sen.  142;  2  Atk.  517,^  where  heir  or  heirs  have  been  construed 
to  be  words  of  purchase.  The  signal  -failure,  after  all  the 
mightj  efforts  which  have  been  made  to  draw  a  clear  line  of 
distinction  between  those  cases  which  admit  and  those  which 
exclude  the  application  of  the  rule  in  SheOetfs  case,  is  to  be 
traced,  I  think,  to  an  irreconcilable  conflict  between  two 
canons  of  interpretation;  between  that  which  requires  the 
intention  of  the  testator  to  be  effectnated,  and  that  which 
adheres  to  the  technical  meaning  of  legal  terms  in  mani- 
fest opposition  to  that  intention.  This  confusion  or  uncer- 
tainty is  probably  to  be  ascribed  as  much  to  the  intrinsic  diffi- 
culty of  the  subject,  as  to  any  striking  defectiveness  in  the 
rules.  The  remarks  of  Mr.  Christian,  the  learned  editor  of 
Blackstone's  Commentaries,  on  this  subject,  appear  to  mo  to  be 
exceedingly  just.  He  says  that  *'  where  technical  phrases  and 
terms  of  art  are  used  alone  by  a  testator,  it  is  fair  to  presume 
he  knew  their  artificial  import  and  signification,  and  that  such 
was  his  will  and  intention;  but  when  he  happens  to  introduce 
them,  and  at  the  same  time,  in  effect,  declares  that  '  I  do  not 
intend  what  conveyancers  understand  by  these  words,  but  my 
intention  is  to  dispose  of  my  estate  directly  contrary  to  the  con- 
struction put  upon  them,'  courts  of  justice  are,  or  ought  to  be, 
as  much  at  liberty,  or  rather  under  an  obligation  to  effectuata 
that  intention,  as  far  as  the  law  will  admit,  as  if  it  had  been  ex- 
pressed in  the  most  apt  and  appropriate  language:"  2  Bl. 
Com.  381,  note.  Mr.  Justice  Buller,  who,  I  believe,  has  gone 
about  as  far  as  any  judge  in  favor  of  setting  up  the  technical 
meaning  of  the  terms  against  the  testator's  intention,  admits 
that  this  intention  must  prevail.  He  repeats  and  adopts  the 
language  of  Lord  Hardwicke,  that  "  there  can  be  no  magic  or 
peculiar  force  in  certain  words  more  than  others,"  and  that 
"their  operation  must  arise  from  the  sense  they  carry."  He 
further  remarks,  in  the  case  of  Hodgson  v.  Ambrose,  Doug.  338, 

1.  a  Atk.  Mft,  070, 8n. 
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that  "there  is  no  better  rule  established  than  that  the  intention 
of  the  testator  expressed  in  his  nvill,  if  consistent  with  the  rules 
of  law,  shall  prevail.  That  is  the  first  and  great  rule  in  the  ex- 
position of  all  wills,  and  it  is  a  rule  to  which  all  others  must 
bend. 

Lord  Alvanlej  made  some  remarks  in  the  case  of  Pode  t. 
Poole,  3  Bos.  &  P.  627,  on  the  subject  of  interpreting  devises, 
«hich  appear  to  me  to  be  full  of  sound  law  and  good  sense. 
*'But  it  appears  to  me,"  he  says,  "  that  in  construing  limita- 
tions of  this  sort,  the  courts  have  never  deviated  from  the  gen- 
eral rule  which  gives  an  estate  tail  to  the  first  taker,  where  the 
devise  to  him  is  followed  by  a  limitation  to  the  heirs  of  his 
body,  except  where  the  intent  of  the  testator  has  appeared  so 
plainly  to  the  contrary  that  no  one  could  misunderstand  it." 
Again  he  says,  in  the  same  case:  "  I  take  the  rules  respecting 
the  construction  of  words  in  a  will  to  be  plain  and  well  settled. 
Words  are  always  to  be  taken  in  their  ordinary  sense,  unless 
the  testator  has  demonstrated  an  intention  to  put  a  different 
sense  upon  them."  Lord  Mansfield,  after  an  able  and  exten- 
sive review  of  the  cases  in  which  similar  terms  have  been  differ- 
ently construed  to  meet  the  intention  of  the  testator,  concludes: 
•  *  There  is  no  rule  of  law  that  prevents  heirs  being  taken  as 
purchasers,  where  the  intention  of  the  testator  requires  that 
they  should  do  so."  After  all  that  has  been  said  upon  this  sub- 
ject in  the  numerous  cases  to  be  found  in  the  books,  we  are  ul- 
timately sent  back  to  the  will  itself,  with  directions  to  search  it 
for  the  testator's  intent;  and  in  doing  this,  to  give  to  ordinary 
words  their  ordinary  acceptation,  and  to  legal  phrases  their 
technical  import,  unless  we  thereby  overrule  the  testator's 
meaning  otherwise  clearly  manifested.  In  cases  of  probable  or 
doubtful  intention,  legal  terms  are  to  have  their  legal  significa- 
tion ascribed  to  them. 

I  will  now  consider  the  devise  to  Thomas  Bogers,  jun.,  with 
a  view  to  see  if  the  intention  of  the  testator  is  not  so  plain  that 
no  one  can  misunderstand  it.  If  we  look  only  at  the  premises 
of  the  devise,  we  shall  see  that  no  language  could  have  been 
selected  to  express  more  clearly  than  that  which  the  testator 
has  used,  an  intention  to  convey  only  a  life  estate  to  his  son 
Thomas.  The  property  is  given  to  him  for  and  during  his  nat- 
ural life,  and  after  his  decease,  to  the  children  of  his  body  law- 
fully begotten.  This  is  uncommonly  explicit;  probably  no  lan- 
guage could  make  it  more  so.  What  is  there  in  any  other  part 
of  the  will  to  abrogate  this  devise  and  defeat  an  intention  so 
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plainly  and  so  appropriately  expressed  ?  The  habendum  clause 
drops  the  word  ''children/'  and  substitutes  therefor  the  word 
' '  heirs/'  By  that  clause,  Thomas  Sogers,  jun. ,  is  to  hold  for  and 
during  his  natural  life,  and  after  his  decease  the  proper^  is  to 
go  to  the  heirs  of  his  body  lawfully  begotten,  and  to  their  heirs 
and  assigns  forever.  If  I  do  not  mistake  the  use  and  effect  of  the 
habendum,  it  can  not  defeat  what  is  done  by  the  premises.  This 
clause,  as  has  been  before  observed,  is  not  usually  found  in  a 
devise  distinct  and  separate  from  the  premises;  but  where  it  is 
so  found,  it  is  not,  I  presume,  to  have  a  greater  effect  than  in  a 
deed.  In  a  deed  it  can  never  defeat  the  grant;  it  may  enlarge, 
qualify,  and  abridge  it,  but  so  far  as  it  is  repugnant  to  the  prem- 
ises, it  is  void:  4  Oru.,  tit.  Deed,  c.  2Q,  sec.  77.  Land  given 
in  th(»  premises  of  a  deed  to  a  person  and  his  heirs  habendum 
to  the  grantee  for  life,  the  habendum  is  void:  Plowd.  153. 
Cruise  says:  *'  The  words  inserted  in  the  habendum,  for  the  pur- 
pose of  showing  the  quantity  of  the  estate  intended  to  be  given, 
are  called  words  of  limitation,  in  contradistinction  to  the  words 
in  the  premises  by  which  the  lands  are  given,  and  which  are 
called  words  of  purchase:"  4  Oru.  229.  The  limitation  here 
mentioned  refers  to  the  estate  and  not  to  the  grantees,  though 
their  names  are  usually  repeated  in  the  habendum. 

The  office  of  the  premises  in  a  deed  of  feoffinent,  as  Lord 
Coke  says,  is  to  express  the  grantor,  grantee,  and  thing  to  be 
granted;  and  the  office  of  the  habendum  is  to  limit  the  estate: 
BucJder^s  case,  2  Bep.  55,  a.  Where  the  habendum  contains  a 
person  not  named  in  the  premises  as  grantee,  such  person  is, 
generally  speaking,  a  stranger  to  the  deed,  and  can  take  noth- 
ing under  it:  4  Cru.  226.  These  authorities  disclose  fully 
and  clearly  the  office  of  the  habendum;  its  appropriate  use  is  to 
regulate  the  tenure  of  the  thing  given,  but  not  to  designate  the 
persons  who  are  to  take,  and  we  have  seen  in  one  instance  that 
it  was  held  void,  because  it  was  repugnant  to  the  premises  in 
what  related  to  the  tenure  of  the  estate.  The  premises  gave  a 
fee,  the  habendum  a  life  estate,  and  the  grantee  was  adjudged 
to  be  entitled  to  a  fee.  If  it  is  not  permitted  to  control  abso- 
lutely in  what  relates  particularly  to  its  office  a  fortiori,  it  will 
not  control  those  things  to  which  it  was  not  designed  to  have 
any  particular  relation.  If  lands  are  limited  to  A.  for  his  life, 
remainder  to  his  first  and  other  sons  and  the  heirs  of  their 
bodies,  or  remainder  to  the  child  or  children  of  A.  and  the  heirs 
of  their  bodies,  no  more  than  a  life  estate  will  vest  in  A.,  and 
the  words  '*  son,"  ''  child/'  or  '* issue"  will  be  construed  woids 
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of  purchase:  Cm.  tit.  82,  c.  22,  sec.  28.  Apply  this  dociriue, 
which  is  too  well  established,  I  apprehend,  to  be  controverted, 
to  the  devise  we  are  now  considering.  By  express  words  the 
land  is  given  to  Thomas  Bogers,  jun.,  for  and  during  his  natu- 
ral life,  and,  after  his  decease,  to  his  children.  The  word  chil- 
dren, in  its  legal  sense,  is  a  word  of  purchase,  and  the  same 
rule  of  interpretation  applies  to  it  that  is  applicable  to  the 
word  ''  heirs.''  We  are  required  to  go  as  far  in  order  to  give  a 
legal  sense  to  the  one  as  to  the  other.  If  they  are  in  direct 
opposition  to  each  other,  they  neutralize  the  force  of  the  rule; 
in  that  case  we  should  be  at  once  relieved  from  all  embarrass* 
ment,  and  should  not  hesitate  to  pronounce  the  testator's  meaning 
to  be  what  he  said  it  was,  that  his  son,  Thomas,  should  take  the 
property  for  and  during  his  natural  life,  and  his  children  after 
him.  There  is  nothing  in  the  other  parts  of  the  devise  or  the 
will  that  indicates  to  me  the  slightest  intention  in  the  testator 
to  use  the  word  children  in  any  other  sense  than  that  of  its  legal 
import,  except  what  may  be  inferred  from  the  language  of  the 
habendum;  but  we  have  seen  that  this  clause  has  nothing  to  do 
in  pointing  out  the  persons  who  are  to  hold;  it  only  designates 
the  tenure  by  which  they  shall  hold. 

I  have  already  adduced  an  authority  to  show  that  where  a  fee 
is  given  in  the  premises,  the  habendum  can  not  defeat  it.  So 
where  land^is  given  to  two,  habendum  to  one  for  life,  re- 
mainder to  the  other  for  life,  the  habendum  is  void:  4  Cru. 
228.  This  proceeds  undoubtedly  upon  the  principle  that  what 
is  completely  and  effectively  done  in  the  premises  can  not  be 
defeated  by  the  habendum.  It  should  not  be  forgotten  that  the 
children  of  Thomas  Bogers,  jun.,  are  as  clearly  designated  in 
the  premises  to  be  devisees  as  their  father  is.  To  make  this 
matter  clearer,  if  possible,  let  us  suppose  that  instead  of  the 
children  being  named  to  take  the  estate  after  the  death  of  their 
father,  a  third  person  had  been  inserted,  would  the  omission 
of  his  name  in  the  habendum  have  defeated  the  devise  to  himf 
Placing  myself  upon  the  authorities,  I  do  not  hesitate  to  say  it 
would  not;  and  if  it  would  not  in  such  a  case,  it  would  not  in 
the  case  of  the  children.  Where  the  premises  and  the  haben- 
dum  are  equally  clear,  the  former  will  not  be  controlled  by  the 
latter,  but  both  will  be  allowed  to  have  an  operation:  4  Cru.  229. 

It  is  not  my  intention  to  intimate  that  the  habendum  should 
be  overlooked;  it  is  as  much  a  part  of  the  devise  as  the  prem- 
ises, that  they  should  be  viewed  together;  ex  antecedentibus  ei 
tonseguentibus  fiL  optima  inLerpretaiio.    It  is  a  rule  both  in  law 
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and  equity,  bo  to  construe  the  whole  deed  or  will,  that  eTeiy 
clause  shall  have  its  effect.  If,  in  pursuance  of  this  rule  of  in- 
terpretation, we  attempt  to  make  the  two  clauses  of  the  devise 
harmonious,  we  utterly  fail  by  considering  the  word  children  as 
synonymous  with  the  word  **  heirs  "  in  its  technical  sense.  Such 
a  construction  of  that  word  renders  the  clause,  "  for  and  during 
his  natural  life,  and  to  the  children  of  his  body  lawfully  begot- 
ten after  his  decease,"  in  the  premises,  and  the  clauses,  "  for 
and  during  bis  natural  life,  and  after  his  decease,"  and  also  **  to 
their  heirs  and  assigns  forever,"  in  the  habendum^  wholly  in- 
operative and  useless;  for  neither  of  them  is  necessary  to  give  a 
fee  to  Thomas  Bogers,  junior.  These  or  nearly  all  of  them  are 
important  and  effective  words,  and  could  not,  in  my  opinion, 
have  been  introduced  as  mere  formal  language.  This  is  made 
quite  evident  by  looking  to  the  subsequent  devise  in  the  will. 
It  is  placed  beyond  a  reasonable  doubt  by  the  different  phrase- 
ology used  in  the  two  devises,  that  the  testator  meant  to  give 
an  estate  to  his  son  James  different  from  that  which  Thomas 
was  to  take;  yet  if  the  word  **  children  "  is  to  be  taken  as  synony- 
mous with  heirs,  the  kind  of  estate  given  by  each  will  be  the 
same.  This  striking  difference  of  language  in  a  matter  where 
uniformity  of  intention  generally  begets  uniformity  of  language 
can  only  be  ascribed  to  a  difference  of  intention. 

I  admit  that  the  language  in  the  habendum,  if  in  Ihe  premiseB, 
would  convey,  according  to  the  rule  of  construction  which  pre- 
vails in  England,  an  estate  in  taU,  which,  by  our  statute,  would 
be  instantaneously  converted  into  a  fee-simple;  yet  there  is 
enough  to  show,  even  in  this  language,  that  such  a  construction 
would  be  against  the  intent  of  the  testator.  Unless  a  life  estate 
was  contemplated,  the  words  in  the  habendum  **  lot  and  during 
his  natural  life/'  are  useless  and  senseless.  Such,  also,  would 
be  the  case  with  the  words  in  the  same  clause,  **  and  to  their 
heirs  and  assigns  ioreveT"  unless  we  suppose  the  testator  in- 
tent upon  creating  an  estate  abhorred  by  the  policy  of  our 
government  and  abolished  by  our  laws,  an  estate  tail. 

But  suppose  we  do  what,  by  acknowledged  rules  of  construc- 
tion, is  to  be  done  when  the  intention  of  the  testator  demon- 
strates the  necessity  of  it,  convert  the  word  ''heirs"  in  the 
habendum  into  a  word  of  purchase,  all  the  difficulties  will  at 
once  vanish;  then  no  phrase  used  by  the  testator  is  inappropri- 
ate, no  word  is  useless.  This  may  be,  and  indeed  is  to  be  done, 
according  to  the  opinions  of  JLiord  Alvanley  and  Lord  Mansfield, 
where  it  is  necessary  to  carry  into  effect  the  intention  of  the 
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testator,  rendered  bo  plain  by  other  parts  of  the  devise  or  will 
that  no  one  can  misunderstand  it.  This  intention  is  demon- 
strated as  clearly  as  anything  that  regards  human  intention  can 
be  demonstrated.  It  is  demonstrated  by  the  uncontradicted 
and  unrevoked  declaration,  that  Thomas  Bogers,  junior,  shall 
take  for  and  during  his  natural  life,  and  that  his  children  law- 
fully begotten  shall  take  after  his  decease.  By  construing  the 
word  "  heirs"  in  the  habendum  to  be  a  word  of  limitation,  we 
shall  defeat  what  all,  I  believe,  will  acknowledge  to  have  been 
the  evident  intention  of  the  testator;  we  shall  render  several 
phrases  used  by  him  inappropriate  and  useless,  in  violation  of 
a  known  rule  of  construction;  we  shall,  in  effect,  strike  out  of 
the  devise  the  word  "  children,"  or  strip  it  of  its  legal  import, 
for  which  it  has  as  just  and  strong  a  claim  as  the  word  **  heirs," 
and  we  shall  make  the  testator  create  against  his  intention  an 
estate  tail  which  is  not  known  to  or  tolerated  by  our  laws.  On 
the  other  hand,  by  construing  the  word  * '  heirs  "  in  the  habendum 
to  be  a  word  of  purchase,  we  carry  into  effect  what  is,  in  my 
view,  the  demonstrated  intention  of  the  testator;  we  assign  an 
appropriate  meaning  to  all  the  language  he  has  used,  and  make 
every  part  of  the  devise  harmonize. 

By  the  foregoing  views,  I  am  brought  to  the  conclusion  that 
the  devise  to  Thomas  Bogers,  junior,  was  intended  to  give, 
and  in  fair  construction  of  law  could  give,  only  a  life  estate  to 
him,  and  the  remainder  was  intended  to  go  to  his  children  in 
fee.  The  son  dying  before  the  testator,  the  devise  to  him  lapsed, 
but  his  children  take,  not  by  descent  from  him,  but  under  the 
will,  as  the  designated  objects  of  the  testator's  bounty. 

As  to  the  other  questions  in  the  case,  Mr.  Justice  Marcy  ex- 
pressed, generally,  his  concurrence  in  the  disposition  made  of 
them  in  the  opinion  delivered  by  the  chief  justice. 

Mr.  Justice  Sutherland  concurred  in  opinion  with  the  chief 
justice,  and  particularly  expressed  his  concurrence  in  the  views 
of  Mr.  Justice  Marcy  on  the  question  of  the  construction  of  the 
devise. 

Allen,  Senator.  1.  In  my  view  of  the  subject,  the*  decree 
which  set  aside  the  sale  under  the  judgment  was  correct.  No 
necessity  existed  for  the  sale  of  the  land  by  execution;  the 
estate  being  amply  sufficient  for  the  payment  of  the  debts  of 
the  testator,  including  that  due  Halsey  Bogers,  he  ought,  as 
executor,  to  have  adopted  the  remedies  pointed  out  by  the 
chancellor,   by  which  not  only  his  interest  would  have  been 
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Becured,  but  also  that  of  others  for  whom  he  was  acting  as 
tmstee. 

2.  The  disallowance  of  the  three  notes  of  hand,  on  the  ground 
that  they  were  outlawed,  in  my  opinion,  was  incorrect.  The 
statute  is  no  bar  where  there  are  circumstances  unrebntted  to 
take  the  case  out  of  its  operation:  Kitme  t.  Bloodgaod,  7  Johns. 
Ch.  360  [11  Am.  Dec.  417].  What  are  the  circumstances  in 
this  case?  The  transaction  was  between  the  father  and  his  son, 
and  a  son,  too,  upon  whom  the  father  appeared  principally  to 
rely.  The  execution  of  the  notes  was  proved  to  thesatii^ao* 
tioD  of  the  master,  and  there  appears  no  evidence  to  disproye 
the  fact  that  the  debt  was  justly  due  the  appellant.  The  fre- 
quent loans  in  money  made  by  Halsey  Bogers  to  his  father,  the 
charges  for  which  were  also  rejected  by  the  master  in  the  first 
instance,  though  afterwards  allowed,  are  evidence,  presumptive 
at  least,  that  the  notes  were  unpaid.  Halsey  Rogers  had  no 
reason  to  suppose  that  his  fathek"  would  take  advantage  of  the 
act  of  limitation,  and  it  would  have  been  indelicate  in  him  to 
have  harbored  such  a  suspicion,  or  to  have  shown  it  by  request- 
ing a  renewal  of  the  responsibilities;  he  was  the  sole  executor 
and  trustee  of  the  estate,  and  if  these  notes  had  been  held  by  any 
other  person,  and  he,  as  executor,  had  promised  to  pay  them, 
although  they  might,  previous  to  such  promise,  have  been 
barred  by  the  statute,  such  promise  would  have  renewed  the 
debt:  Smith  v.  Ludlow^  6  Johns.  267;  Johnson  v.  Bearddee,  16 
Id.  3;  and  if  so,  why  may  not  Halsey  Bogers,  as  executor,  have 
made  a  promise  to  the  above  effect,  to  H.  B.,  as  creditor  of  the 
estate.  My  conclusion  is,  therefore,  that  the  debt  is  just,  and 
that  the  notes  ought  to  be  allowed,  with  interest. 

3.  As  to  the  charge  against  H.  Bogers,  of  five  hundred  and 
twenty-eight  dollars  and  twenty-five  cents,  for  timber  cut  and 
rent  received,  on  the  lot  devised  to  Thomas  Bogers,  junior. 
Being  of  opinion  that  the  sale  of  the  land  under  the  judgment 
was  illegal,  and  as  Halsey  Bogers  will  be  allowed  interest  on 
the  debt  due  him  on  that  judgment,  it  is  but  justice  that  he 
should  repay  the  money  he  may  have  received,  both  for  the 
rents  and  the  products  of  the  land  thus  devised. 

4.  The  exception  taken  by  the  appellant  to  the  master's  re- 
port, charging  him  with  the  sum  of  seven  hundred  and  three 
dollars  and  sixteen  cents,  the  value  of  the  household  furniture, 
and  other  personal  estate,  bequeathed  by  the  testator  to  his 
widow,  and  left  by  the  appellant  in  her  possession,  appears  to 
me  to  be  well  taken,  and  that  it  ought  to  be  sustained. 
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'MTheneyer  the  intention  of  the  testator  can  be  fairly  ascer- 
tained, such  intention  ought  to  be  carried  into  effect.  That  it 
was  the  intention  of  Thomas  Bogers,  senior,  to  leave  bis  widow 
the  full  enjoyment,  use,  and  benefit  of  his  household  furniture, 
etc.,  during  her  natural  life,  can  not  be  disputed;  and  yet  the 
effect  of  the  decree  is,  to  deprive  her  of  such  use  at  the  end  of 
one  year  after  the  death  of  her  husband.  It  appears  to  me, 
also,  that  the  fact  of  executing  a  codicil  to  the  will  is  an  evi- 
dence of  this  intention;  for  it  is  pretty  evident  from  the  exhibit 
of  the  situation  of  the  testator's  affairs  at  his  death,  that  be- 
tween the  making  of  the  will  in  1803,  and  of  the  codicil  in  1816, 
the  circumstances  of  the  testator  had  materially  altered.  In 
1803,  the  personal  estate,  over  and  above  what  was  bequeathed 
to  his  wife,  may  have  been  sufficient  for  the  payment  of  all  the 
debts  he  owed,  or  what  he  may  have  thought  he  was  likely  to 
owe;  and,  therefore,  he  deemed  it  unnecessary  to  give  any  au- 
thority to  his  executors  to  sell  his  real  estate  for  that  purpose; 
but  in  1816,  it  appears  these  debts  had  increased  to  a  consider- 
able amount,  and  finding  that  his  personal  estate,  over  and 
above  what  he  had  bequeathed  to  his  wife,  would  be  insufficient, 
he  authorized  his  executor,  by  the  codicil  to  his  will,  to  sell  and 
dispose  of  so  much  of  his  real  estate  as  would  be  necessary  for 
the  payment  of  his  debts. 

My  opinion,  therefore,  is,  that  the  several  decrees  of  the  court 
of  chanceiy  ought  to  be  affirmed,  except  so  far  as  they  disallow 
the  payment  of  the  three  notes,  with  interest,  due  from  the 
estate  of  Thomas  Sogers,  deceased,  to  Halsey  Bogers,  the  ex- 
ecutor of  his  estate,  and  except  so  far  as  Halsey  Bogers  is 
charged  with  the  personal  property  left  by  the  testator  to  his 
widow,  and  that  the  decrees  be  modified  accordingly. 

Matvabd,  Senator,  concurred  with  the  chief  justice  upon  the 
main  points  in  the  case,  but,  in  regard  to  the  question  of  costs, 
was  of  opinion  that  the  liability  to  pay  them  depended  upon 
the  intent  with  which  the  acts  of  the  appellant  complained  of 
below  were  done;  that  is,  whether  they  were  fraudulent  or  not. 
He  said  those  acts  were  illegal,  and  their  illegality  is  evidence 
of  intent.  The  appellant  expressed  a  willingness  to  account, 
accompanied,  however,  by  a  denial  of  the  right  of  the  complain- 
ants. His  offer  to  account  amounted  to  nothing,  and  ought  not 
to  excuse  him  from  the  payment  of  costs.  He  was  therefore  of 
opinion  that  the  decrees  of  the  court  of  chancety  be  affirmed 
with  costs,  to  be  paid  by  the  appellant. 

Ax   Ccc.  Vok  XX— 47 
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SuTHBBLAHD,  J.,  wafl  alflo  of  opixuon  that  the  decrees  Bhonld 
be  affirmed  with  costs,  because,  the  appellant,  in  his  o£GBr  to  ac- 
couDt,  had  preferred  unfounded  claims. 

Mathbb  and  Thboop,  Senators,  also  were  in  &yor  of  affiiming 
the  decrees  with  costs. 

In  the  final  decision  of  the  cause,  the  questions  were  put  and 
decided  as  follows: 

1.  Ought  the  exception  to  the  master's  report,  in  rejecting 
the  notes  claimed  by  the  appellant  Halsey  Rogers,  to  have  been 
allowed  by  the  chancellor?  In  the  affirmative,  two,  viz..  Sen- 
ators S.  Allen  and  Todd.    In  the  negative,  seventeen. 

2.  Ought  Halsey  Rogers,  the  appellant,  to  be  charged  with 
the  property  specifically  bequeathed  to  the  widow,  and  left  by 
him  in  her  possession  ?  In  the  affirmative,  eighteen.  In  the 
negative,  one,  viz.,  Senator  S.  Allen. 

8.  Shall  the  several  decrees  appealed  from  be  affirmed  or  r» 
versed,  saving  the  question  of  costs?    For  affirmance,  seven 
teen.    For  reversal,  two,  viz..  Senators  S.  Allen  aud  Todd. 

4.  Shall  the  appellant  pay  costs?  In  the  affirmative,  fifteen. 
In  the  negative,  four,  viz.,  Chief  Justice  Savage,  Mr.  Justice 
Marcv,  Senators  Todd  and  Wheeler. 

Whereupon  the  several  decrees  of  the  court  of  chancery  ap- 
pealed from  in  this  case,  were  ordered,  adjudged,  and  decreed 
to  be  affirmed  with  costs,  to  be  paid  by  the  appellant  to  the  re- 
spondents. 

Approved,  on  the  proposition  that  the  role  in  ShMe^s  eaae  miut  give  way 
to  the  intent  of  the  testator  in  Tanner  v.  LhfinffHan^  12  Wend.  02;  Po$l  r. 
Potty  47  Barb.  89;  Cltrusiie  v.  Phfife^  19  N.  Y.  354;  In  Uu  MaUer  o/Sanda% 
4  Paige,  297;  upon  the  execntor's  or  administrator's  right  to  retsin  for  tha 
debt  due  him,  in  In  re  Rogers^  1  Redl  231;  and  in  regard  to  his  disability  to 
purohase  at  an  execution  ade  of  his  decedent's  realty  under  a  jadgment  in  his 
own  favor,  in  Conger  v.  Ring^  11  Barb.  365;  and  upon  the  oonstnictioii  of  tha 
words  "  his  children"  in  a  will,  in  Daiud  v.  WKartenby,  17  WalL  644. 


Abraham  v.  Plestobo. 

[3  Wekdell,  638.] 
ASSIONSB  UlTDXB  A  FOREIGN  COMMISSIOK  OF  BiLNKRUPTCT  IS  not   entitled, 

before  judgment,  to  an  injunction  to  restrain  the  bankrupt  irom  receiv- 
ing from  the  custom-house  here  property  which  was  on  the  high  snin,  oo 
its  way  from  England  to  New  York,  at  the  time  the  commission  iasoed. 
Assignment  undkb  the  Bankkcpt  Law  of  England  does  not  operate  as 
a  legol  transfer  of  personalty  of  the  bankrupt  in  this  oonntty,  even  as 
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between  the  aasignee  and  the  bankmpt.    Per  Maynard,    Oliver,  and 

Stebbina,  aenatora. 
Ir  THE  Goods  bk  on  board  a  Bbitibh  Vessel  on  the  high  aeas  at  the  time 

of  the  aaaignment,  they  are  within  the  jurisdiction  of  England,  and  pass 

under  the  oomnuaaion  iasned  there.     Bat  this  fact  mast  be  averred.    Per 

Maynard  and  Stebbina,  aenatora. 
AssBHT  OF  A  Bankrupt  to  a  Statutory  Assignment  of  his  property  la 

not  to  be  preamned  before  the  completion  of  the  proceedings  in  bank- 

raptcy.  •  Per  Maynard  and  Oliver,  senators. 
If  a  Statutory  Assignment  be  Considered  Voluntary,  an  injnnotion 

will  not  isane  in  favor  of  the  assignee  before  judgment.    Per  Oliver, 

senator. 

Appeal  from  chancery.  Plestoro  and  eight  others,  creditors 
of  Abraham,  the  appellant,  and  Johnstone,  his  assignee  under  a 
commission  of  bankruptcy  sued  out  in  England,  filed  their  bill, 
setting  forth  that  Abraham  had  absconded,  had  been  declared 
bankrupt,  that  he  had  sailed  to  America  with  a  large  amount 
of  goods,  that  suits  had  been  commenced  in  the  courts  of 
New  York  city  against  him  for  the  amount  of  their  respective 
debts,  that  the  witnesses  were  in  Great  Britain,  and  that  the 
goods  were  now  in  the  charge  of  the  collector  of  customs  for 
the  port  of  New  York.  The  bill  prayed  an  injunction  to  re- 
strain the  collector  from  delivering  the  goods  to  Abraham, 
asked  a  discovery,  and  that  the  goods  should  be  delivered  to 
the  complainants.    An  injunction  issued. 

In  his  answer,  Abraham  admitted  the  debts  of  some  of  the 
complainants  and  denied  others;  denied  that  he  absconded 
from  England,  averred  that  he  left  publicly  for  the  purpose  of 
extending  his  business,  and  that  he  placed  money  in  the  hands 
of  parties  in  England  more  than  sufficient  to  pay  his  debts; 
denied  that  he  was  insolvent;  alleged  that  he  was  able  to  pay 
all  his  debts;  denied  all  knowledge  of  the  commission  of  bank* 
mptcy,  and  insisted  that,  if  issued,  it  had  issued  improvidently 
and  illegally,  and  ought  not  to  prejudice  him  in  this  country. 
The  motion  to  dissolve  the  injunction  was  denied.  Abraham 
appealed. 

2>.  Oraham  and  D.  B.  Ogden,  for  the  appellant. 

P.  A.  Jay,  contra. 

Mabot,  J.  There  are  several  objections  to  the  proceedings  in 
this  cause  in  their  nature  preliminary,  which  lie  in  our  way  to 
that  mainly  relied  on  for  the  reversal  of  the  chancellor's  order. 
It  is  said  that  if  the  alleged  proceedings  against  the  appellant 
as  a  bankrupt  vested  in  the  provisional  assignee  the  property 
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in  quetticQ,  ^on  the  other  respondents  are  improperly  joined 
with  him  in  this  sutt;  and  if  it  is  a  proceeding  on  the  part  ol 
the  creditors  to  obtain  a  discoveiy  to  aid  them  in  their  suits  at 
law,  then  Johnstone,  the  assignee,  should  not  have  been  a  party. 
If  it  should  be  conceded  that  there  is  a  misjoinder  of  complain- 
ants in  the  bill,  a  motion  to  dissolve  the  injunction  issued 
thereon  is  not  the  proper  proceeding  on  the  part  of  the  defend* 
ant  to  obtain  the  benefit  of  that  objection.  It  should  iiaye  been 
presented  to  the  court  below  bj  a  demurrer  to  the  bill.  If  it 
appear  that  any  party  to  the  bill  has  a  right  to  retain  the  in* 
junction,  this  right  is  not  impaired  because  he  is  joined  with 
others  who  have  no  such  right. 

But  the  right  of  Johnstone,  the  provisional  assignee,  to  sue- 
tain  this  suit,  is  called  in  question.  His  power,  it  is  said,  ia 
only  temporary,  and  lasts  only  until  the  creditors-  make  an  ap- 
pointment; and  by  the  course  of  proceedings  in  bankruptcy, 
the  creditors  must  have  met  and]  superseded  him  before  this 
suit  was  commenced.  The  provisional  assignee  has  as  ample 
powers  as  the  assignee  appointed  by  the  creditors,  and  he  re- 
tains his  trust  until  he  is  *'  removed  at  a  meeting  of  the  creditors 
for  the  choice  of  assignee,  if  they  shall  think  fit:"  6  Oeo.  IV., 
c.  16,  sec.  45.  There  is  not  the  slightest  intimation  that  John- 
stone has  been  removed;  we  must  therefore  consider  him  in- 
vested with  all  the  rights  and  authority  of  a  duly  constituted 
assignee.  The  eighty-eighth  section  of  the  British  bankrupt 
act  prohibits  the  bringing  of  suits  in  equity  by  the  assignees, 
without  the  assent  of  the  major  part  of  the  creditors.  An  ob- 
jection founded  on  this  section  of  the  statute  is  made  to  the 
proceedings  in  this  case,  because  the  assent  of  the  creditois 
does  not  appear.  In  WcUkins  v.  Dry,  1  Meriv.  255,'  it  was  ad- 
mitted by  the  counsel,  who  raised  a  similar  objection  in  that 
case,  that  the  court  always  presume  an  assent  where  a  dissent 
is  not  shown.  If  this  suit  was  subject  to  the  regulations  pre- 
scribed by  that  act  of  parliament,  our  courts  would  infer,  as  the 
English  courts  do,  that  the  assignee  acts  with  the  assent  of  the 
creditors  if  the  contrary  does  not  appear.  Another  objection 
to  the  bill,  or  rather  to  the  right  of  the  complainants  named  in 
it  to  have  the  relief  they  ask  for,  is  founded  on  its  multifari- 
ousness. I  think  there  would  be  no  use  in  stopping  to  ascer- 
tain whether  this  objection  exists  in  point  of  fact,  because  if 
tbe  bill  was  beyond  all  doubt  multifarious,  this  fact  could  not 
properly  have  any  influence  upon  our  decision  as  to  the  order 

1.  Wilkint  T.  Ay.  1  M«rtT.  a». 
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from  which  this  appeal  is  brought.  This  is  also  an  objection 
tiiat  should  have  been  presented  on  demurrer. 

The  creditors,  distinctly  as  such,  without  judgments,  and  un- 
connected with  the  assignee,  have  not  probably  a  right  to  the 
injunction;  but  the  more  serious  inquiry  is,  whether  Johnstone, 
as  assignee,  either  alone  or  in  conjunction  with  the  creditors, 
has  this  right.  In  pursuing  this  inquiry,  we  shall  be  naturally 
led  to  consider:  1.  What  claim  or  title  he  derives  to  the  prop- 
erty stayed  by  the  injunction  in  the  custody  of  the  collector  of 
New  York  ?  and  2.  U  he  has  any  claim  to  it,  has  he  a  right  to 
resort  to  the  proceedings  which  have  been  had  in  this  case  to 
enforce  that  claim  ? 

What  is  the  extent  of  the  operation  of  an  assignment  under  a 
bankrupt  law  of  a  foreign  country,  and  what  right  the  assignee 
thereby  acquires  here,  is  a  grave  question,  which  has  called 
forth  much  profound  learning  and  able  discussion  from  the 
late  Chancellor  Kent  in  the  court  of  chancery,  and  Mr.  Justice 
Piatt  in  the  supreme  court.  This  question  has  also  been  much 
considered  in  other  tribunals  of  our  country.  Some  of  the  con- 
troverted points  may  now  be  regarded  as  settled  and  '*  laid  up 
among  our  acknowledged  rules  of  jurisprudence;"  but  this  case 
shovra  that  there  are  some  things  on  this  subject  that  remain  to 
be  settled. 

Chancellor  Kent,  influenced  by  a  spirit  of  liberality  which  he 
indulges  to  a  greater  degree,  perhaps,  than  almost  any  other 
enlightened  jurist,  and  wishing  that  all  the  commercial  nations 
of  the  world  might  become  a  confederacy,  recognizing  and  ob- 
serving in  relation  to  the  transactions  of  the  citizens  and  subjects 
of  each  the  great  principles  of  justice,  adopted  in  the  case  of 
Holmes  v.  Bemsen^  4  Johns.  Ch.  460  [8  Am.  Dec.  681],  not  only 
the  doctrine  that  the  succession  to  and  distribution  of  personal 
property  is  regulated  by  the  owner's  domicile,  and  not  by 
the  lex  loci  rei  sito,  but  he  also  laid  down  what,  I  believe, 
was  then  a  novelty  here,  the  rule  that  our  courts  were  called  on 
in  the  spirit  of  comity  to  give,  as  the  English  courts  profess  to 
do,  effect  to  the  title  of  a  foreign  assignee,  to  the  prejudice  of 
rights  acquired  by  our  own.  citizens  under  our  own  laws,  to  thb 
property  and  debts  of  the  bankrupt  in  this  country,  provided 
the  foreign  assignment,  in  point  of  time,  preceded  the  attach- 
ment or  lien  acquired  here.  This  doctrine  gives  to  the  pro- 
ceedings under  foreign  bankrupt  laws  an  operation  extra 
ierrUariumf  and  transfers,  by  virtue  of  the  assignment,  all  the 
property  and  all  the  choses  in  action  of  the  bankrupt  in  what- 
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ever  couutiy  thej  are.  By  this  decision,  mere  municipal 
regulations  (for  such  undoubtedly  is  the  character  of  acts  rela- 
tive to  insolvents  and  bankrupts)  are  undisguisedly  turned  into 
international  laws.  Judge  Piatt,  in  a  suit  between  the  same 
parties  in  the  supreme  court,  20  Johns.  227,  comparatively  cou- 
fined  within  very  narrow  limits  the  operation  of  assignments  an- 
dera  foreign  commission  of  bankruptcy.  He  denies  the  existence 
of  any  international  law  on  the  subject;  he  admits,  however, 
that  there  is  a  comity,  which  is  always  to  be  exercised  with  a 
just  regard  to  the  rights  that  our  citizens  have  acquired  under 
our  laws  to  the  property  of  a  foreign  bankrupt  situated  in  thia 
eountxy,  and  to  the  choses  in  action  due  to  him  here.  The  as- 
sociates of  the  learned  judge  forebore  to  express  their  concur- 
rence in  this  view  of  that  case.  If,  therefore,  we  were  not  to 
look  beyond  the  decisions  of  our  own  state  tribunals,  there 
would  seem  to  be  a  serious  conflict  of  opinion  for  us  to  settle. 
The  highest  courts  in  several  of  the  states  distinguished  for 
their  enlightened  jurisprudence  have  entertained  views  similar 
to  those  of  Judge  Piatt.  In  llassachusetts,  13  Mass.  146;  in 
Connecticut,  Eirby,  813;  in  Pennsylvania,  6  Binn.  353;  in 
Maryland,  1  H.  &  M.  236;  in  North  and  South  Carolina,  2 
Hay  w.  24,  Const.  283,  the  extraterritorial  operation  of  statutory 
assignments  has  been  denied.  If  more  was  wanting  to  incline 
the  balance  against  the  opinion  of  the  late  chancellor,  enough 
Is  found  in  two  decisions  of  the  supreme  court  of  the  United 
States,  one  before  and  the  other  since  the  cases  of  Holmes  v. 
Bemaen  were  discussed  and  decided  here.  In  the  case  of  Har- 
rison V.  Sterry,  5  Cranch,  298,  Chief  Justice  Marshall  says: 
'*  The  bankrupt  law  of  a  foreign  country  is  incapable  of  operat- 
ing a  transfer  of  property  in  the  United  States.'*  That  court 
reiterated  the  same  doctrine  in  the  case  of  Ogden  v.  Saunders, 
12  Wheat.  213.  However  satisfied  the  late  chancellor  might 
have  been  with  his  own  views  on  this  subject,  and  however 
firmly  he  believed  his  position  to  be  established,  he  has  subse- 
quently acknowledged  that  they  are  swept  away  by  this  strong 
current  of  authority.  Speaking  with  reference  to  the  decision 
of  the  case  in  chancery  of  Holmes  v.  Bemsen,  he  says,  that 
**  whatever  consideration  might  otherwise  have  been  due  to  the 
opinion  in  that  case,  and  to  the  reasons  and  decisions  on  which 
it  rested,  the  weight  of  American  authority  is  decidedly  the 
other  way;  and  it  may  now  be  considered  a  part  of  the  settled 
jurisprudence  of  this  country,  that  a  prior  assignment  in  bank- 
ruptcy under  a  foreign  law  will  not  be  permitted  to  prevail 
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against  a  enbsequent  attachment  by  an  American  creditor  of  the 
bankrupt's  effects  found  here,  and  our  courts  will  not  subject 
our  citizens  to  the  inconvenience  of  seeking  their  dividends 
abroad  when  they  have  the  means  to  satisfy  them  under  their 
own  control:"  2  Kent's  Com.  330,  331. 

Although  the  bankrupt  law  of  great  Britain,  as  a  law,  can 
have  no  operation  here,  it  is  not  a  legitimate  inference  from 
this  proposition,  that  no  rights  derived  from  the  operation  of 
that  law  can  be  regarded  in  this  country  or  enforced  by  its 
tribunals.  It  is  very  correctly  said,  by  one  of  the  judges  who 
gave  an  opinion  in  the  case  referred  to  in  Binney's  reports, 
"that  an  assignment  by  law  has  no  legal  operation  out  of  the 
country  of  the  law  maker;  but  by  the  courtesy  of  nations, 
founded  on  principles  of  mutual  convenience,  the  laws  of  one 
country  are  sometimes  regarded  in  another."  Piatt,  J.,  thinks 
the  convenient  rule  would  be,  "  that  statutory  assignments  as 
to  creditors,  should  operate  infra  terrilorium  only;"  he  admits 
the  existence  of  a  comity  among  nations,  and  agrees  with  Chan- 
cellor Kent  that  it  ought  to  be  observed  quatenus  fdne  prejndi-' 
CIO  indulgenter  fieri  potest.  I  do  not  discover  that  this  comity 
has  anywhere  been  so  far  withheld  as  to  refuse  to  foreign  as- 
signees a  resort  to  our  courts  in  their  character  as  assignees,  or 
representatives  of  the  bankrupt,  to  secure  the  rights  they  have 
accxuired  by  the  assignment;  on  the  contrary,  suits  in  their  own 
names  have,  in  repeated  instances,  been  sustained  and  their 
right  to  sustain  them  established  by  express  adjudication. 

In  the  case  of  Bird  and  others  v.  Pierpoint,  1  Johns.  118, 
Thompson,  J.,  says  that  "  perhaps  we  ought  not  so  far  to  take 
notice  of  foreign  bankruptcies  as  to  compel  prosecutions  to  be 
carried  on  here  in  the  name  of  the  assignees,  yet  I  think  we 
ought  to  recognize  the  right  of  the  assignees  so  as  to  allow 
them  to  prosecute  in  their  own  name  if  they  pleased."  Living- 
ston, J.,  in  giving  his  opinion  in  that  case,  advocated  a  doctrine 
nearly  as  broad  as  the  English  rule,  but  thought  himself  restricted 
in  his  application  of  it  by  the  decision  of  the  case  of  Van  Raugh  i . 
VanArsdaln,  3  Cai.  154  [2  Am.  Dec.  259].  Kent,  as  chief  justice, 
gave  the  opinion  of  the  court  in  the  case  of  Bird  and  others  v. 
CariUU,  2  Johns.  342  [3  Am.  Dec.  433];  and  he  there  expressly 
declares,  "  that  there  can  be  no  doubt  of  the  right  of  the  as- 
signees under  a  commission  of  bankiniptcy  (sued  out  in  Eng< 
gland),  to  collect  the  debts  due  to  the  bankrupt,  either  by  suit 
directly  in  their  own  names,  or  as  trustees  using  the  name  of  the 
bankrupt."    "  It  is  a  principle,"  he  further  says,  ''  of  general 
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practice  among  nations  to  admit  and  give  effect  to  the  title  of 
foreign  assignees/'  Ch.  J.  Parsons,  who  on  other  occasions 
firmly  resisted  the  introduction  of  the  English  rule,  remarks  in 
the  case  of  Ooodwin  ▼.  Jones,  3  Mass.  517  [3  Am.  I>ec.  173], 
that  it  is  admitted  **  that  the  assignee  of  a  bankrupt,  dalj  ap- 
pointed pursuant  to  the  laws  where  the  bankrupt  dwells,  may 
maintain  an  action  in  that  character  in  another  state,  the  lawB 
of  which  are  not  repugnant  to  his  recovery. "  In  the  case  of 
Milne  v.  Maretan,  6  Binn.  358  [6  Am.  Dec.  466],  Testes,  J.,  who 
was  perhaps  more  strenuous  and  bold  in  denouncing  the  British 
doctrine  than  Chief  Justice  Parsons,  also  admits  that  the  Amer- 
ican as  well  as  the  British  decisions  assert  that  the  assignees 
under  a  foreign  commission  of  bankruptcy  are  considered  the 
substitutes  of  the  bankrupt,  and  may  support  suits  in  their  own 
names.  He  adds,  that  "  as  between  the  bankrupt  and  his  debtor 
this  operation  is  fair,  provided  the  debtor  is  made  safe  in  his 
payment;  but  where  it  is  extended  further  and  thereby  affects 
the  rights  of  strangers,  it  assumes  a  different  character."  In 
another  part  of  this  learned  opinion  he  says,  ''  it  is  one  thin^^ 
to  assert  that  assignees  of  bankrupts  under  foreign  institutions 
should  be  allowed  by  the  courtesy  of  nations  to  support  suits  as 
representatives  of  such  bankrupts  for  debts  due  to  them,  and  it 
is  another  thing  to  give  efficacy  to  those  institutions  to  cut  out 
attaching  creditors,  although  posterior  in  point  of  time,  who 
have  commenced  their  proceedings  under  the  known  laws  of  the 
government  to  which  they  owe  allegiance  and  from  which  they 
are  entitled  to  protection."  More  cases  need  not  be  cited  nor 
better  authority  adduced  to  show  that  assignees  of  foreign 
bankrupts  have  the  right  to  sue  in  our  courts  in  their  own  names. 
This  is  not  even  questioned  by  many  of  those  who  are  stren- 
uous in  denying  all  extraterritorial  operation  to  foreign  bank- 
rupt laws.  The  right  of  such  assignees  to  sue  does  not  resul' 
from  the  law  directly,  but  from  a  lon^used  and  well  established 
comity. 

But  the  establishment  of  this  right  in  the  assignee  in  this  case 
amounts  to  nothing,  if  the  proceedings  against  Abraham  as  a 
bankrupt  have  not  effected  a  transfer  of  the  property  in  ques- 
tion, and  given  the  assignee  some  dominion  or  right  of  domin- 
ion over  it.  It  is  confidently  urged  by  the  appellant,  that  no 
transfer  is  effected  or  rights  acquired  by  the  assignee,  because 
the  proceedings  are  the  result  of  a  mere  municipal  law,  con- 
fined in  its  influence  to  the  territories  of  the  British  govern- 
ment.   It  must  be  borne  in  mind  that  all  the  parties  to  this  suit 


Deo.  1829.]  Abraham  v.  Plestobo.  746 

are  not  only  British  subjects,  but  were  domiciliated  in  England 
II hen  it  was  commenced.  It  is  admitted  on  all  sides,  that  per- 
sonal property  is,  in  some  sense,  without  locality,  and  is  some- 
times affected  and  disposed  of  by  the  law  of  the  owner's  domi- 
cUe.  The  proposition  is  indisputable,  that  such  property 
follows  the  owner,  and  at  his  decease  is  to  be  distributed  ac* 
cording  to  the  law  of  the  country  in  which  he  was  domiciled  at 
the  time  of  his  death,  after  satisfying  the  claims  on  it  arising 
under  the  laws  of  the  country  where  it  is  situated.  In  the  case 
before  referred  to,  2  Johns.  342,  the  supreme  court  of  this  state 
decided  that  "  the  general  disposition  of  personal  property  by 
the  owner  in  one  country  will  affect  it  everywhere,  because,  in 
respect  to  the  owner's  control  over  it,  personal  property  has  no 
locality.''  Oh.  J.  Tilghman,  in  giving  his  opinion  in  the  case  be- 
fore cited  from  Binney's  reports,  admits  the  proposition  (but 
not  to  its  utmost  extent  and  without  some  exceptions),  **  that 
personal  property  has  no  locality,  but  is  transferred  according 
to  the  law  of  the  country  where  the  owner  is  domiciled."  The 
government  where  it  is  situated  can  subject  it  to  regulations, 
and  give  its  citizens  claims  upon  it  to  satisfy  their  demands 
against  the  owner.  When  the  laws  operate  on  it  for  any  spe- 
cific objects,  it  then  has,  for  the  purpose  of  answering  those 
objects,  a  locality  where  it  is  situated;  but  when  this  is  not  the 
case,  it  is  without  locality  and  is  subject  to  the  laws  of  the 
country  where  its  owner  is  domiciled.  The  property  in  question 
having  no  locality  for  any  of  the  purposes  above  mentioned,  or 
for  others  not  mentioned,  must  be  considered  as  following  the 
person  of  Abraham,  the  owner;  and  if  the  proceedings  under 
the  commission  affected  him.  I  can  perceive  no  reason  why  it 
did  not  his  property. 

I  again  avail  myself  of  a  quotation  from  the  very  learned  and 
able  opinion  of  Judge  Piatt,  in  the  case  of  Holmen  v.  Bemsen, 
to  confirm  the  conclusion  to  which  I  have  arrived,  or  rather 
which  I  have  adopted.  ''  I  admit,"  says  he,  '*  that  between  the 
bankrupt  and  his  assignee  and  English  creditors  they  are  all 
bound  by  the  law  of  their  own  country;  and  although  I  deny 
the  effect  of  a  statutory  assignment  to  create  a  lien  here  so  as 
to  deprive  American  creditors  of  their  remedy  by  attachment 
under  our  laws,  yet  it  seems  to  me  that  the  bankrupt,  by  the 
law  of  his  domicile,  was  incapacitated  to  make  any  assignment 
after  the  act  of  bankruptcy  for  which  the  commission  issued; 
AS  to  him,  all  his  property  and  choses  in  action  throughout  the 
world,  and  his  power  over  it,  was  taken  away,  and  the  assignee 
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und3r  the  commission  substitated  in  his  stead. '  If  there  is 
any  soandness  in  these  views,  the  commission  against  Abraham 
and  the  assignment  by  the  commissioners  divested  him  of  the 
property  in  question  and  transferred  it  to  Johnstone,  the  as- 
sigDee. 

Another  view  of  this  case,  arising  oat  of  the  peculiar  situation 
of  the  property  in  question,  when  the  commission  issued,  may 
be  taken,  which  may  be  satisfactory  to  those  who  can  not  ac- 
quiesce in  the  foregoing  conclusion.  Hitherto  I  have  considered 
the  property  as  in  this  country  when  the  commission  issued. 
Such,  however,  was  not  the  fact.  It  is  a  self-evident  proposi- 
tion that  the  municipal  laws  of  a  country,  unless  restricted  by 
their  terms  or  nature,  operate  to  the  utmost  extent  of  the  juris- 
diction of  that  country.  Each  nation  has  a  concurrent  jurisdic- 
tion upon  the  ocean;  the  municipal  laws  of  England  in  relation 
to  the  subjects  of  that  country,  and  the  property  of  those  sub- 
jects afloat  upon  the  ocean,  must  be  adjudged,  I  think,  to  have 
the  same  effect  as  if  both  were  within  its  territorial  limits.  This 
position  is  warranted  by  the  decision  of  the  supreme  court  of 
the  United  States  in  the  case  of  Hudson  v.  Gueslier,  6  Cranch, 
281,  where  a  seizure  on  the  ocean  beyond  the  territorial  juris- 
diction of  France,  for  the  breach  of  a  municipal  regulation,  was 
declared  to  be  legal. 

The  commission  of  bankruptcy  against  Abraham  was  isBoed 
on  the  eighth  of  August,  and  the  property  did  not  arrive  here 
until  the  first  of  September.  About  the  time  he  left  England 
with  the  property  in  question,  probably  a  few  days  after,  in  a 
ship,  the  national  character  of  which  is  not  disclosed,  while  a 
subject  of  and  domiciled  in  that  country,  and  many  days  before 
he  arrived  here,  he  was  declared,  in  due  form  of  law,  a  bank- 
rupt, and  all  his  effects  assigned  to  one  of  the  respondents. 
When  the  commission  issued,  the  property  was  within  the  juris- 
diction of  the  British  government,  but  not  where  that  jurisdic- 
tion is  absolute  and  exclusive:  the  bankrupt,  fleeing,  as  it  is 
alleged,  from  his  own  country,  had  not  then  found  a  refuge  in 
any  other,  nor  had  his  property  found  a  protection  from  the  pui^ 
suit  of  his  fellow-subjects  by  being  placed  where  the  laws  of 
their  own  country  were  counteracted  or  overruled  by  those  of 
another  government.  This  view  of  the  subject  would  seem  to 
clear  the  case  from  all  doubt,  if  any  remained,  as  to  the  actual 
transfer  of  the  property  upon  which  the  injunction  rests. 

But  it  is  said  that  if  we  recognize  the  right  of  the  assignee 
to  sue  in  our  courts,  we  must  entertain  all  questions  which  may 
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arise  under  the  British  bankrupt  law;  and  in  that  case  our 
courts  will  become  subsidiary  to  the  lord  chaDcellor  of  England, 
Bitting  in  bankruptcy;  that  we  must  look  to  the  incipient  steps 
of  the  proceedings,  and  pass  on  their  correctness,  and  must  an- 
nul or  reverse  them  as  we  shall  find  them  irregular  or  erroneous. 
Such,  I  apprehend,  will  not  be  the  necessary  consequence  of 
permitting  the  assignees  to  resort  to  our  courts  for  the  assertion 
of  their  rights. 

Our  courts  are  at  all  times  open  to  the  subjects  of  every  other 
government,  and  I  never  yet  heard  it  urged  that  we  ought  to 
close  them  to  such  suitors  because  our  judges  may  be  called  on 
to  consider  the  laws  of  other  countries.  If  the  rights  of  a  for- 
eign assignee,  by  voluntary  assignment,  may  be  enforced  in  our 
tribunals,  and  every  day's  practice  shows  not  only  that  they  can 
be,  but  that  they  are,  I  do  not  see  why  claims  may  not  be  prose- 
cuted in  them  arising  from  a  statutory  assignment.  Indeed, 
our  own  supreme  court,  2  Johns.  842,  as  well  as  that  of  Massa- 
chusetts, 3  Mass.  617,  have  regarded  these  statutory  assign- 
ments as  the  voluntary  acts  of  the  bankrupts,  and  given  to  them 
the  same  effect  in  transferring  property  as  assignments  volun- 
tary in  fact.  The  correctness  of  this  position  to  its  fullest  ex- 
tent has  been  questioned,  and  I  have  no  doubt  properly;  but 
there  can  be  no  objection  to  it  in  principle,  where  all  the  parties 
are  subjects  of  the  power  which  authorized  the  assignmeut,  and 
their  rights  arise  op  contracts  made  within  the  jurisdiction  of 
their  own  government.  What  was  said  by  Lord  EUenborough 
in  the  case  of  Potter  v.  Brown,  6  East,  129,  is  equally  true  when 
applied  to  the  judicial  proceedings  of  this  country,  and  illus- 
trates several  of  the  views  which  have  been  taken  in  this  case, 
but  more  particularly  that  now  under  consideration.  ' '  We  al- 
ways import,'*  he  says,  "  together  with  their  persons,  the  exist- 
ing relations  of  foreigners  as  between  themselves,  according  to 
the  laws  of  their  respective  countries,  except  where  those  laws 
clash  with  the  rights  of  our  own  subjects,  and  one  or  the  other 
of  the  laws  must  necessarily  give  way;  in  which  case  our  own 
are  entitled  to  preference."  The  application  of  the  lex  loci  cor^ 
tractus  brings  under  the  consideration  of  our  courts  every  day 
the  proceedings  of  the  bankrupt  laws  of  other  countries  and 
the  insolvent  laws  of  our  sister  states.  This  is  so  common 
and  familiar  that  I  need  not  stop  to  refer  to  authorities  to 
establish  it.  Faith  will  be  given  to  the  duly  authenticated 
proceedings  of  their  own  government  in  relation  to  these  for- 
signers.     If  the  commission,  as  is  alleged,  was  improvidently 
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issued  against  the  appellant,  or  the  proceedings  have  been  io 
any  respect  irregularly  conducted,  the  course  for  him  to  take, 
as  was  very  properly  suggested  by  the  chancellor,  is  to  apply 
to  the  proper  tribunal  of  his  own  country  for  correction  or 
redress. 

It  is  further  urged  that  there  is  no  equii^  in  the  bill,  or  if 
there  is  any,  it  has  been  fully  answered.  It  is  well  settled  that 
creditors  at  large  or  before  judgment  are  not  entitled  to  an  in- 
junction to  restrain  the  debtor  in  the  free  use  or  disposition  of 
his  property:  2  Johns.  Ch.  144.  The  creditors  in  this  case, 
merely  as  such,  not  haying  judgments  against  Abraham,  can 
not  set  up  a  right  to  retain  this  injunction,  but  the  assignee 
may ;  for  though  the  absconding,  as  charged  in  the  bill,  is  denied, 
as  well  as  the  fact  of  insolvency,  yet  the  proceedings  under  the 
bankrupt  act,  and  the  actual  assignment  to  Johnstone,  one  of 
the  respondents,  are  not  denied.  It  is  said  the  assignee  has  no 
more  than  an  unestauiished  claim  to  the  property,  and,  as  our 
courts  are  open  to  him,  he  must  resort  to  them,  as  our  own  citi- 
zens would  be  required  to  do,  to  establish  it;  and  until  he  has 
done  so,  he  can  not  have  an  injunction.  I  have  endeavored  to 
show  that  the  assignee  in  this  case  has  not  merely  a  claim  to  the 
property,  but  by  the  assignment  it  is  transferred  to  him,  and 
the  possession  of  Abraham  as  against  him  is  iUegal.  His  rights 
in  relation  to  it  are  even  more  perfect  than  those  of  a  judgment 
creditor;  he  has  a  clear  vested  right,  and  in  such  a  case  there 
can  be  no  doubt  that  the  chancellor  may  enjoin  the  wrongful 
possessor,  and  prevent  a  sale  by  him.  I  am  therefore  of  opinion 
that  the  chancellor  properly  refused  to  grant  the  motion  for  dis- 
solving the  injunction. 

The  decision  of  the  second  point  raised  by  the  appellant,  that 
costs  ought  not  to  have  been  granted  by  the  chancellor,  seems 
to  be  involved  in  the  first.  The  costs  of  motions  of  this  kind 
are  at  the  discretion  of  the  chancellor,  and  if  he  properly  re- 
fused the  motion  to  dissolve  the  injunction,  we  can  not  say  that 
he  improperly  charged  the  party  making  it  with  the  costs. 

I  am  in  favor  of  affirming  the  order  of  the  chancellor. 

SuTBBBLANi/,  J.,  coucurred  with  Mabot,  J. 

S.  AxiiEN,  Senator.  It  is  admitted  by  the  chancellor,  in  the 
opinion  pronounced  by  him  in  this  case,  that  it  is  doubtful 
whether  the  decision  of  Chancellor  Kent  in  the  case  of  Holmei 
V.  Bemsen  [8  Am.  Dec.  581]  can  be  sustained,  as  it  was  strongly 
q[uestioned  and  ably  opposed  by  Judge  Piatt,  and  is  in  opposi- 
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tion  to  the  decisions  of  the  state  courts  in  Connecticut,  Massa- 
chusetts, PennsylyaQia,  Maryland,  and  both  of  the  Carolinas; 
but,  in  his  opinion,  this  case  steers  clear  of  all  the  cases  al- 
luded to,  as  the  contest  in  those  cases  was  between  foreign 
assignees  and  domestic  creditors,  while  in  the  present  instance 
the  controversy  is  between  the  bankrupt  and  his  assignee,  both 
foreigners  and  subjects  of  the  same  government. 

It  appears  to  me,  however,  that  the  difference  in  the  cases 
can  not  alter  the  main  and  leading  principle  which  must  con- 
trol on  this  subject,  and  which,  I  apprehend,  applies  as  well  to 
the  cases  alluded  to  by  the  chancellor  as  to  the  present  case, 
which  is,  whether  a  foreign  creditor  shall  possess  and  may  exer- 
cise a  power  over  his  debtor  in  this  country  not  allowed  to  our 
own  citizens;  or,  in  other  words,  shall  a  foreign  creditor  be  per- 
mitted to  seize  upon  the  property  of  his  debtor  without  a  judg- 
ment obtained  in  the  due  course  of  law,  while  such  privilege  is 
withheld  from  our  own  citizens? 

In  the  case  of  Wiggins  v.  Armstrong,  2  Johns.  Ch.  144,  it  was 
held  that  a  creditor  before  judgment  is  not  entitled  to  the  in* 
terference  of  the  court  by  injunction;  and  there  appear  to  be 
numerous  cases  reported  to  the  same  effect.  If,  then,  we  award 
to  foreigners  the  same  latitude  of  proceeding  under  our  laws 
that  we  allow  to  our  own  citizens,  it  is  all  that  can  be  required 
at  our  hands,  and  all  that  the  most  liberal  rule  of  comity  between 
nations  can  demand. 

It  was  urged  by  the  counsel  for  the  respondents,  that  inas- 
much as  Great  Britain  permits  assignees  under  a  foreign  com- 
mission of  bankruptcy  to  take  the  property  of  the  bankrupt  in 
England,  the  same  rule  ought  to  operate  here.  If  a  general 
baukrupt  law  existed  in  this  country,  there  would  be  some  force 
in  the  remark,  as  in  that  case  there  would  be  a  reciprocity  of 
benefit;  but,  under  present  circumstances,  the  advantage  is  all 
on  the  side  of  the  British  subject,  and  therefore  unequal. 

The  creditors  of  the  bankrupt  having  elected,  under  the  com- 
mission of  bankruptcy,  not  to  proceed  against  their  debtor  by 
action  or  suit,  in  accordance  with  the  fifty-ninth  section  of  the 
British  bankrupt  law,  can  have  no  effect,  in  my  view,  to  debar  them 
from  proceeding  by  suits  at  law  in  this  state,  as  this  provision 
of  the  act  can  only  operate  as  a  bar  to  such  proceedings 
in  the  dominions  of  Great  Britain;  and  so  the  respondents  have 
viewed  it;  for  it  appears  they  have  commenced  proceedings  in 
the  superior  court  of  the  city  of  New  York  for  the  recovery  of 
their  claims.     Having  done  so,  I  cm  for  leaving  them  to  pursue 


750  Abraham  v.  Flestobo.  [New  York, 

their  remedy  by  a  due  course  of  law,  and  am  of  opinion  that  the 
order  of  the  chancellor  refusing  to  dissolve  the  injunction  is- 
sued in  this  case  ought  to  be  reversed. 

Matnabd,  Senator.  There  is  no  allegation  or  proof  of  the 
national  character  of  the  ship  Great  Britain,  on  board  of  which 
the  property  of  the  appellant  involved  in  this  controversj  was 
at  the  time  of  the  provisional  assignment  under  the  commission 
of  bankruptcy.  As  that  is  a  material  circumstance,  it  may 
be  fairly  inferred  that  if  it  was  a  British  ship  it  would  have 
been  so  averred.  In  the  absence  of  such  averment,  it  can  not 
be  asked  by  the  respondent  that  the  court  should  make  a  pre- 
sumption in  his  favor.  He  is  bound  to  establish  his  case  by  the 
necessary  averments.  The  question  is  then  distinctly  presented, 
whether  a  provisional  assignment,  under  the  bankrupt  act  of 
Great  Britain,  transfers  the  property  of  the  imputed  bankrupt 
in  this  country;  for  here  the  property  is  found  at  the  issuing  of 
the  injunction,  and  there  is  no  allegation  that  it  was  within  the 
juiisdiction  of  England  at  the  time  of  the  assignment.  The 
presumption  is  as  fair  that  it  was  on  board  an  American  ship, 
as  that  it  was  on  board  of  a  British  ship;  and  if  so,  it  was,  at 
the  date  of  the  assignment,  within  the  jurisdiction  of  this 
country. 

The  principle  on  which  the  decisions  seem  to  have  been  made, 
which  give  to  a  final  assignment  under  the  bankrupt  act  the  ef- 
fect to  transfer  the  property  of  a  bankrupt  in  foreign  countries, 
is,  that  it  is  a  voluntary  assignment,  made  upon  good  considera- 
tion. The  consideration  to  the  bankrupt  is,  that  upon  giving 
up  all  his  property,  he  is  entitled  to  a  discharge  from  a  greater 
amount  of  debt.  It  is  a  voluntary  assignment,  because  sub- 
mission to  the  laws  is  implied  from  every  individual,  when  the 
tribunals  of  his  countiy  have  pronounced  a  final  decision  in  a 
matter  in  which  he  is  interested.  When  the  proceedings  in  a 
case  of  bankruptcy  are  completed,  submission  may  be  inferred, 
and  the  final  assignment  is  voluntary  as  well  as  made  upon  good 
consideration.  But  no  decision  asserts  the  principle  that  the 
assignment  transfers  the  property  of  the  bankrupt  by  the  force 
of  the  law.  The  principle  of  voluntary  submission  and  good 
consideration  can  not  be  implied  in  the  case  of  a  provisional  as- 
signment, after  which  the  bankrupt  is  allowed  time  to  resist  the 
proceedings  and  supersede  the  commission;  and  more  especially 
where  the  alleged  bankrupt  does  in  fact  resist,  and  denies  the 
legality  and  correct uess  of  those  proceedings.  The  cases, 
therefore,  in  wliich  it  has  been  held  that  an  assi^^ment  did 
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transfer  the  property  of  a  bankrupt  in  a  foreign  countiy,  ap- 
pear to  me  not  applicable  to  the  case  now  under  consideration. 

But  is  it  the  law,  that  an  assignment  does  transfer  the  prop- 
erty of  a  foreign  bankrupt  in  this  country?  Without  a  partic- 
ular consideration  of  the  decisions  in  the  state  courts,  it  may 
be  safely  asserted  that  they  have  not  been  harmonious  on  this 
subject,  either  in  their  reasoning  or  results.  The  law,  there- 
fore, has  not  been  uniformly  or  definitively  settled.  The  su- 
preme court  of  the  United  States  have  decided,  5  Cranch,  202; 
12  Wheat.  361,  that  an  assignment  under  a  foreign  bankrupt 
act  is  incapable  of  effecting  a  transfer  of  the  property  of  the 
bankrupt  in  this  country.  That  court  is  the  peculiar  depo- 
sitary of  international  law.  Its  decisions  upon  questions  affect- 
ing the  comity  of  nations  are  entitled  to  the  force  of  authority. 
It  may  be  presumed  that  that  court  have  taken  the  most  en- 
larged and  comprehensive  views  of  the  subject,  and  that  the 
principles  it  has  adopted  are  the  safest  for  the  interests  of  this 
country.  If  we  decide  in  conformity  with  the  decisions  of  that 
high  tribunal,  uniformity  will  be  produced,  a  result  certainly 
desirable  upon  a  great  subject  of  international  law.  But  if  we 
decide  differently,  the  strange  and  inconvenient  anomaly  will 
be  produced,  that  the  law  of  this  state,  without  any  peculiar 
reason,  will  be  different  from  the  law  of  the  whole  Union. 

But  if  the  assignment  in  this  case  did  operate  a  transfer  of 
the  property  in  question,  what  need  is  there  of  the  aid  of  a 
court  of  chancery  to  enable  the  assignee  to  obtain  possession 
of  it?  If,  by  virtue  of  the  assignment,  the  assignee  acquired  a 
legal  title  to  the  property,  the  courts  of  law  are  abundantly 
competent  to  afford  the  required  relief. 

These  views,  without  examination  of  the  minor  points,  lead 
me  to  the  conclusion  that  the  order  of  his  honor,  the  chancellor, 
ought  to  be  reversed. 

OuvEB,  Senator.  Johnstone,  one  of  the  complainants  below, 
is  an  assignee  under  a  foreign  commission  of  bankruptcy,  ask- 
ing the  aid  of  the  court  of  chancery  of  this  state  to  enforce  his 
claims  to  property  in  this  country  in  the  constructive  pos- 
session of  the  bankrupt,  the  title  to  which  is  alleged  to  have 
passed  to  him  by  the  deed  of  assignment. 

As  against  the  creditors  of  the  bankrupt  in  this  country,  I 
am  inclined  to  think  that  it  may  be  considered  as  settled  law 
that  the  assignment  would  not  operate  to  transfer  the  property, 
so  as  to  defeat  such  creditors  in  any  proceedings  tbey  might 
commence  under  our  laws  against  the  property  itself  for  the  re- 
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coverj  of  debts  due  to  them.  This  is  admitted  by  the  chan- 
cellor, in  the  opinion  delivered  by  him,  which  we  are  nour  re- 
viewing; bat  he  supposes  that  a  principle  ought  to  prevail  in 
the  determination  of  the  rights  of  the  parties,  where  the  eon- 
test  is  between  the  assignee  and  the  bankrupt,  dilTerent  from 
what  would  govern  where  the  question  arises  between  a  foreign 
assignee  and  domestic  creditors.  To  this  doctrine  I  can  not 
subscribe,  though  I  admit  the  question  is  not  free  from  diffi* 
culty  and  embarrassment;  for  while,  on  the  one  hand,  I  feel  the 
full  force  of  the  obligation  which  every  well-regulated  govern* 
ment  is  under  to  <'ompel  justice  to  be  done  between  man  and 
man,  without  rcjard  to  country  or  clime,  and  to  give  every 
facility  to  foreigners  which  is  a£Ebrded  to  its  own  citizens,  by 
throwing  open  the  doors  of  the  temple  of  justice  for  the  prose- 
cution of  claims,  and  for  compelling  dishonest  aud  fraudulent 
debtors  to  satisfy  the  just  and  honest  claims  of  their  creditors; 
on  the  other,  I  can  not  consent  to  become  auxiliary  to  enforc- 
ing a  bankrupt  law  of  a  foreign  nation  against  one  of  its  citizens 
or  subjects. 

The  question  is  not  whether  a  foreign  assignee  shall  be  per- 
mitted to  sue  in  our  courts;  in  relation  to  that,  there  can  be  but 
one  opinion.  Had  the  proceedings  in  bankruptcy  in  this  case 
been  perfected,  the  bankrupt  acquiescing  in  their  justice  and 
propriety,  and  the  assignee  substituted  in  his  place,  and  a  ques- 
tion had  arisen  between  him  and  a  debtor  of  the  estate,  no  one 
would  have  doubted  or  questioned  the  right  of  the  assignee  to 
sue  in  our  courts;  but  that  is  not  the  case  we  are  considering. 
The  question  here  is,  whether  the  comitj  of  nations,  or,  in  other 
words,  the  enlightened  and  liberal  principles  of  jurisprudence, 
require  that  we  shall  enforce  the  bankrupt  law  of  a  foreign 
nation,  by  giving  effect  to  a  statutory  assignment,  not  merely  by 
allowing  the  assignee  to  sue  in  our  courts  when  the  validity 
and  legality  of  the  assignment  is  not  disputed,  but  by  enforcing 
the  harsh,  rigorous,  and  penal  provisions  of  a  bankrupt  law 
against  the  bankrupt  himself,  who  denies  that  he  is  insolvent, 
and  insists  that  if  a  commission  of  bankruptcy  has  issued  against 
him  (of  which  he  professes  his  total  ignorance),  it  has  issued 
improvidently  and  illegally.  I  question  whether  a  similar  case 
can  be  found  in  the  books,  and  I  much  doubt  whether  the 
English  courts,  notwithstanding  all  the  liberality  exhibited  by 
them  in  giving  effect  to  foreign  statutory  assignments,  ever 
have  or  ever  will  consent  to  execute  a  foreign  bankrupt  act 
agamst  the  bankrupt  himself.     To  my  mind,  there  seems  a 
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manifest  impropriety  in  so  doings  and  that  the  grosseet  injus- 
tice might  flow  from  ii,  especially  in  a  case  like  the  present, 
where  the  proceedings  are  only  incipient,  and  may  be  set  aside 
by  the  bankrupt  coming  in  and  disputing  them,  he  being  al- 
lowed to  do  so  at  any  time  within  twelve  months  after  the 
issuing  of  the  commission:  Sec.  92  of  the  Bankrupt  Law  of 
England.  Our  courts  can  not  protect  the  bankrupt  against  in- 
justice, nor,  after  having  stripped  him  of  his  property,  can  they 
give  him  the  benefits  provided  by  the  act  under  which  the  pro- 
ceedings are  had  against  him.  They  can  not  shield  him  from 
oppression,  nor  prevent  his  creditors  from  incarcerating  him 
in  a  prison  at  the  very  time  they  are  attempting  to  enforce  the 
bankrupt  act  against  him.  The  appellant  is  now  in  close  cus- 
tody at  the  suit  of  the  very  creditors  who  sued  out  the  com- 
mission, and  though  it  is  suggested  by  the  chancellor  that  he 
might,  perhaps,  be  discharged  on  common  bail,  I  question  the 
power  of  a  court  here  to  grant  such  discharge;  for  to  authorize 
them  to  do  so,  they  would  have  to  look  into  the  provisions  of  a 
bankrupt  act  of  a  foreign  state,  and  could  determine  the  rights 
of  the  parties  only  by  assuming  to  construe  its  provisions  and  en- 
forcing them  accordying  to  the  intent  of  the  makers  of  the  act, 
which  I  presume  they  would  not,  and,  acting  advisedly,  could 
not  do. 

On  the  whole,  I  subscribe  to  the  opinion  of  Chief  Justice 
Marshall,  in  5  Cranch,  289,  that  '*  the  bankrupt  law  of  a  foreign 
country  is  incapable  of  operating  a  legal  transfer  of  property  in 
the  United  States,"  and  I  fully  concur  in  the  reasoning  of  Mr. 
Justice  Piatt,  in  the  case  of  Hblmea  v.  Bemsen^  20  Johns.  260, 
261  [11  Am.  Dec.  269],  where,  commenting  upon  the  opinion  of 
Chancellor  Kent,  in  which  he  advanced  the  proposition  ''that 
our  courts  are  bound  to  give  effect  to  a  foreign  assignment,  be- 
cause it  is  equivalent  to  a  voluntary  act  of  the  party  over  his 
own  property,  every  man's  assent  being  presumed  to  a  statute," 
he  observes  that  it  might  with  equal  justice  be  said,  that  if  an 
Englishman  commits  an  act  of  treason,  the  consequent  forfeit- 
ure of  his  estate  shall  be  deemed  equivalent  here,  to  his  own 
voluntary  transfer,  as  that  an  assignment  under  the  bankrupt 
law  shall  be  considered  as  the  party^s  own  act.  In  the  one  case 
the  assignment  is  in  execution  of  laws  by  which  he  was  bound, 
and  he  has  voluntarily  committed  the  act  authorizing  the  mak- 
ing of  it;  in  the  other,  he  spontaneously  does  the  act  which, 
according  to  the  laws  of  his  country,  worked  the  forfeiture. 
Surely  our  courts  would  not  eziforce  such  forfeiture,  although 
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the  right  of  the  government  in  the  one  case  would  be  as  perfect 
as  the  right  of  the  assignee  in  the  other.  In  either  case,  if  the 
party  escapes  beyond  the  reach  of  the  penal  laws  of  his  own 
country y  he  is  freed  from  their  operation;  and  though  in  the 
case  of  the  bankrupt,  let  him  go  where  he  will  in  the  ciTilized 
world,  he  can  not  escape  his  creditors,  and  will  be  required  to 
answer  to  them,  he  can  not  be  subjected  to  a  forfeiture  of  his 
goods  in  consequence  of  the  enactment  of  laws  which  hare  no 
effect  beyond  the  territories  subject  to  such  laws. 

The  obligation  of  a  contract  is  universal,  and  may  be  enforced 
wherever  the  contracting  party  may  be  found.  Not  so  a  muni- 
cipal law,  which  no  country  other  than  that  which  enacted  it  is 
bound  to  enforce.  Had  the  parties  and  the  property  remained 
within  the  jurisdiction  of  the  country  where  the  laws  were  in 
operation  under  which  the  assignment  was  made,  the  remedies 
given  by  that  law  might  have  been  enforced,  and  the  act  carried 
into  perfect  and  complete  execution.  Had  the  assignee  suc- 
ceeded in  reducing  the  property  to  his  own  possession  and  con- 
trol whilst  within  the  jurisdiction  of  England,  his  title,  having 
been  thus  consummated,  might  have  been  enforced  here;  but 
the  party  to  be  affected  by  the  law  having  passed  into  the  terri- 
tories of  another  state,  where  that  law  can  not  be  known  and 
acknowledged  as  of  binding  efficacy,  it  is  as  a  dead  letter  for 
every  purpose  which  it  has  failed  to  accomplish.  What  it  has 
laid  its  hands  upon  it  will  hold,  but  it  can  make  no  further  ac- 
quisitions. The  result  is,  in  my  opinion,  that  the  parties  are 
remitted  to  their  original  characters  of  debtor  and  creditor,  in 
which  they  will  be  recognized  by  our  laws,  and  every  facility 
given  to  the  latter  to  enforce  his  claims  against  the  former, 
which  is  given  to  our  own  citizens  to  enforce  their  claims 
against  their  debtors;  but  no  remedy  can  be  awarded  to  the 
foreign  assignee  which  would  be  denied  to  our  own  citizens. 
An  injunction  would  not  be  allowed  to  a  citizen  here,  claiming 
to  be  the  owner  of  personal  property  in  the  hands  of  a  third 
person  before  judgment^  nor  ought  it  to  be  allowed  to  a  foreign 
assignee. 

There  is  one  other  view  of  this  question  which  to  my  mind 
produces  the  same  conclusion  as  it  respects  the  present  appeal. 
The  utmost  latitude  that  has  been  claimed  as  to  the  force  and 
effect  of  a  statutory  assignment  is,  that  it  shall  be  considered 
equivalent  to  a  voluntary  act  of  the  party  over  his  own  property. 
If  so,  what  would  be  the  effect  of  a  voluntary  conveyance,  where 
the  vendor  refuses  to  deliver  the  property  to  the  vendee  ?    Could 
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the  Tondee  claim  the  property  and  take  it  out  of  the  possession 
of  the  vendor  by  any  process  of  law,  if  he  refused  to  deliver  it  ? 
or  would  he  be  driven  to  his  action,  either  of  assumpsit  for  the 
recovery  of  damages  for  the  non-performance  of  the  contract,  or 
of  trover  for  the  non-delivery,  or  of  detinne  for  the  detention  ? 
Undeniably  one  or  the  other  of  these  remedies  only  could  be 
resorted  to;  and  should  he  apply  to  chancery  to  prevent  the 
vendor  from  using  or  disposing  of  the  property,  he  would  be 
told  that  his  remedy  at  law  was  perfect,  and  that  the  court 
could  not  aid  him.     So,  in  this  case,  if  the  assignment  under  the 
commission  of  bankruptcy  be  considered  equivalent  to  the  act 
of  the  party,  all  that  the  assignee  can  do  is  to  demand  the 
property,  and  on  refusal,  bring  his  action  of  trover.     Surely  no 
greater  effect  will  be  given  by  our  courts  to  this  assignment 
than  if  it  was  the  voluntary  act  of  the  party;  in  which  case,  if 
after  making  a  contract  the  vendor  prefers  to  retain  the  property, 
there  is  no  principle  of  law  which  can  compel  him  to  yield  it 
up,  or  to  restrain  him  in  the  use  or  disposition  of  it.     All  that 
can  be  asked,  are  damages  for  the  non-performance.    Admitting 
therefore  what  can  not  even  be  pretended  in  this  case,  that  the 
proceedings  had  been  perfected,  that  the  time  for  the  bankrupt 
to  apply  to  set  them  aside  had  expired,  that  the  adjudication 
of  bankruptcy  had  become  final  and  conclusive  beyond  appeal 
or  reversal,  and  that  in  adjudicating  upon  the  question,  the 
same  force  and  effect  should  be  given  to  the  statutory  assign- 
ment as  to  a  voluntary  conveyance,  the  remedy  of  the  assignee 
was  at  law,  and  not  in  equity.    I  am  therefore  of  opinion,  that 
the  injunction  improperly  issued,  and  that  the  order  of  the 
chancellor  refusing  to  dissolve  it  ought  to  be  reversed. 

Stebbins,  Senator.  The  questions  presented  upon  this  appeal 
are:  1.  Whether  the  proceedings  under  the  bankrupt  act  in 
England  operated  to  transfer  the  property  in  question;  2.  If 
so,  whether  the  assignee  was  entitled  to  the  injunction;  and,  3. 
If  not,  whether  it  ought  to  be  retained  in  favor  of  the  creditors 
at  large. 

It  has  been  determined  by  the  supreme  court  of  the  United 
States  and  by  the  state  courts  of  Connecticut,  Massachusetts, 
Pennsylvania,  Maryland,  and  both  the  Carolinas,  that  an  as- 
signment under  the  bankrupt  law  of  England  does  not  operate 
as  a  legal  transfer  of  the  personal  property  and  choses  in  action 
of  the  bankrupt  in  this  country.  The  cases  are  referred  to  in  the 
opinion  pronounced  in  the  court  of  chancery.  It  seems  to  be 
conceded  also  that  such  is  the  law  in  this  state,  notwithstand- 
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ing  the  decision  of  Chancellor  Kent  in  Holmes  y.  Bemsen^  4 
Johns.  Ch.  460  [8  Am.  Dec.  581],  which  case  appears  to  me  to 
exhibit  the  eflforts  of  a  great  mind  and  persevering  indnatzy  to 
rear  a  beautiful  structure  of  international  law  without  much 
regard  to  its  usefulness  or  the  solidity  of  its  materials.  The 
doctrine  of  that  case  is»  that  by  the  operation  of  the  laws  of  a 
foreign  kingdom ,  the  property  and  debts  of  a  foreigner  in  this 
country  are  transferred  beyond  the  reach  of  his  American  cred- 
itorBy  and  that  by  the  comity  of  nations,  our  own  citizens  are 
bound  to  look  quietly  on,  while  the  English  creditors  withdraw 
and  divide  the  effects,  upon  the  credit  of  which  alone  pezliapa 
their  debts  were  contracted.  Without,  however,  entering  into 
an  investigation  of  this  principle,  which  it  appears  to  me  is 
fraught  with  consequences  the  most  mischievous  and  impolitic, 
I  deem  it  sufficient  to  refer  to  the  able  opioion  of  Mr.  Justice 
Piatt,  in  a  subsequent  case  between  the  same  parties:  90  Johna 
229,  as  containing,  in  my  judgment,  a  triumphant  refutation  of 
the  doctrine  of  Chancellor  Kent. 

This  case,  however,  is  said  not  to  be  affected  by  the  principle 
of  the  cases  above  mentioned,  because  there  the  contest  was 
between  foreign  assignees  and  domestic  creditors  claiming  un- 
der the  laws  of  this  country,  and  here  it  is  between  the  assignee 
and  the  bankrupt  himself,  all  resident  in  England;  and  sec- 
ondly, because  the  property  itself  at  the  time  of  the  assignment 
was  constructively  within  the  jurisdiction  of  Gh:eat  Britain. 

The  question  is,  whether  the  assignment  wrought  a  change 
of  property;  and  being  an  assignment  by  operation  of  law,  can 
it  affect  property  beyond  the  reach  of  that  law  f  This  I  take 
to  be  the  reason  why  property  here  is  held  not  to  pass  under  a 
foreign  commission  of  bankruptcy:  the  bankrupt  laws  do  not 
reach  it.  If  this  property,  therefore,  was  without  the  jurisdic- 
tion of  Great  Britain  at  the  time  of  the  assignment^  I  perceive 
no  materiality  in  the  inquiry  as  to  the  residence  of  the  parties 
or  between  whom  the  controversy  may  happen  to  be.  Would 
this  court  enforce  the  lien  of  an  English  judgment  upon  prop- 
erty here,  and  not  within  the  realm  of  England  at  the  time  of 
the  judgment,  even  against  the  debtor,  himself  a  British  sub- 
ject? Would  it  enjoin  the  delivery  of  it  to  the  agent  of  the 
sheriff  there,  for  the  purpose  of  enabling  him  to  levy  f  Would 
it  against  such  a  party  enforce  the  forfeiture  of  goods  for  trea- 
son ?  But  in  the  case  of  a  voluntary  assignment  or  sale  of 
property  it  passes,  although  without  the  jurisdiction  of  the  gov- 
ernment where  the  parties  are  domiciled,  because  the  oUigatioa 
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of  contracts  is  acknowledged  everywhere,  and  in  respect  to  the 
control  of  the  owner  over  personal  property  it  has  no  locality; 
but  in  respect  to  the  control  which  the  law  can  exercise  over  it» 
locality  is  everything.  Much  of  the  difficulty  upon  this  point 
arises,  I  apprehend,  from  the  loose  remark  in  several  of  the 
cases,  that  an  assigoment  under  the  bankrupt  law  is  equivalent 
to  a  voluntary  assignment;  a  remark  which,  without  some  ex- 
ceptions, appears  to  me  unwarrantable. 

Is  it  true,  then,  that  this  property  was  constructively  within 
the  jurisdiction  of  Great  Britain  at  the  time  of  the  assignment  f 
It  was  on  the  high  seas,  on  its  way  to  this  country,  consigned 
to  the  appellant,  a  British  subject,  who  was  on  board  the  same 
ship;  but  whether  the  vessel  was  British  or  American,  does  not 
appear.  If  it  is  conceded,  and  I  think  it  can  not  be  denied, 
that  the  assignment  under  the  commission  would  pass  the  prop- 
erty within  the  jurisdiction  of  England,  but  not  that  within  the 
juiisdiction  of  this  country,  it  appears  to  me  the  complainant, 
the  assignee,  should  have  shown  that  the  property  was  within 
the  jurisdiction  of  that  country,  in  order  to  establish  his  title  to 
it  under  the  assignment. 

Upon  this  branch  of  the  case,  the  inquiry  was  very  material 
whether  it  was  laden  on  board  a  British  or  American  vessel;  for 
I  can  not  admit  that  British  merchandise,  although  in  the 
actual  possession  of  a  British  subject,  on  board  an  American 
vessel  on  the  high  selas,  is  still  within  the  jurisdiction  of  that 
country.  Whatever  maybe  the  British  doctrine  upon  that  sub- 
ject, ours  seems  to  me  to  be  too  deeply  rooted  in  the  policy  of 
the  government  to  be  shaken  at  this  day.  From  the  organiza- 
tion of  our  government,  the  American  doctrine  has  been,  that 
the  flag  covers  the  merchandise,  and  that  American  ships  make 
American  goods.  We  claim  exclusive  jurisdiction  over  Ameri- 
can ships  floating  under  the  protection  of  the  American  flag, 
whatever  may  be  the  national  character  of  the  property  it  covers; 
and  most  of  the  collisions  which  we  have  experienced  with 
other  nations  have  been  in  defense  of  this  right  against  claims 
by  belligerents  to  the  right  of  search  and  seizure  of  enemy's 
property.  The  steady  effort  of  the  government  has  been  to  en- 
graft this  principle  into  the  law  of  nations,  and  it  will  be  found 
recognized  in  our  treaty  with  Colombia,  and,  if  I  mistake  not, 
in  treaties  with  other  powers.  I  hold,  therefore,  that  if  this 
property  was  laden  on  board  an  American  vessel  and  on  the 
high  seas  at  the  time  of  the  assignment,  it  was  within  the  juris- 
diction of  the  United  States,  and  could  no  more  pass  by  that 
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Bssigument  than  if  lodged  where  it  now  is,  in  the  custom-house 
at  New  York;  and  that  if  laden  on  board  of  a  British  Tossel, 
that  fact  should  have  been  averred  by  the  assignee  as  essential 
to  his  title.  The  conclusion  that  follows  is,  that  the  assignee 
has  not  shown  a  title  to  the  properly  to  enable  him  to  retain 
the  injunction. 

But  if  the  assignee  had  title  to  the  property,  was  he  entitled 
to  the  injunction  issued  in  this  cause  ?  The  injunction  iasaed 
to  restrain  the  collector  from  delivering  the  property  to  Abraham, 
and  to  restrain  Abraham  from  receiving  or  prosecuting  for  it  on 
the  ground  alleged  in  the  bill,  that  it  belonged  to  the  assignee 
in  virtue  of  the  assignment.  Why  not  resort  to  the  remedy  at 
law  by  an  action  of  trover  or  detinue  ? 

The  next  question  is,  whether  the  creditors  who  are  joined 
with  the  assignee  as  complainants  are  entitled  to  retain  this  in- 
junction ?  They  are  all  creditors  at  large,  having  no  lien  by  judg- 
ment, and  I  apprehend,  therefore,  are  not  eutitled  to  the  extra- 
ordinary interposition  of  the  court  by  injunction.  The  cases  of 
Wiggins  and  others  v.  Annstrong^  2  Johns.  Ch.  144,  and  Moron 
V.  Dawea,  1  Hopk.  Ch.  865  [14  Am.  Dec.  650],  are  both  strong 
cases  upon  this  point.  In  the  latter,  it  was  determined  that  a 
plaintiff,  even  after  a  verdict  in  his  favor,  was  not  entitled  to  an 
injunction  to  restrain  the  defendant  from  alienating  his  property, 
when  the  declared  object  of  advertising  it  for  sale  was  to  defeat 
the  collection  of  the  judgment.  The  former  case  sustains  the 
same  principle. 

In  my  opinion,  neither  the  assignee  nor  the  creditors  of  the 
appellant  were  entitled  to  the  injunction  issued  in  this  cause, 
and  the  order  of  the  court  of  chanceiy  denying  the  motion  to 
dissolve  it  ought,  therefore,  to  be  reversed. 

Thboop,  Senator.  Various  exceptions  have  been  taken  to  the 
form  of  the  bill  in  this  case,  which,  it  appears  to  me,  it  is  not 
material  to  discuss  or  decide,  as  they  do  not  involve  the  main 
question  which  arises  upon  this  appeal.  Besides,  they  can  be 
obviated  by  amendments  in  the  court  below. 

It  may  well  be  doubted  if  the  diverse  interests  of  creditors  at 
large  can  be  united  in  one  bill  praying  for  common  relief,  there 
being  no  community  of  interest  in  their  several  claims.  They 
also  set  up  the  rights  of  the  assignee,  which  are  inconsistent 
with  the  claims  of  the  creditors  themselves;  and  the  creditors 
will  not  be  allowed,  if  Johnstone  is  entitled  to  the  possession  of 
this  property  under  his  title  derived  through  the  proceedings  in 
bankruptcy  set  up  in  this  bill,  to  take  from  Abraham,  by  the 
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same  proceedings  all  means  of  payment,  and  at  the  same  time 
compel  him  to  pay  or  be  Adjudged  to  pay  their  debts.  But  they 
ask  no  such  thing;  they  unite  with  the  assignee,  in  the  prayer 
.of  the  bill,  that  the  property  in  controversy  may  be  delivered  to 
Johnstone  under  his  rights  and  in  his  character  of  assignee,  and 
!Q  the  mean  time  that  Jonathan  Thompson,  the  custom-house 
officer,  be  prohibited  from  delivering  it  up  to  Abraham. 

The  bill  is  sufficient  to  raise  the  questions.  Did  Johnstone,  the 
assignee,  acquire  the  right  of  property  in  these  goods  ?  and  can 
he  proceed  in  chancery,  in  his  own  name,  to  recover  the  posses- 
sion of  them  ? 

Upon  the  argument,  the  counsel  for  the  appellant  went  into 
an  examination  of  the  bankrupt  laws  of  England;  but  in  the 
view  which  I  take  of  this  case,  I  can  not  perceive  how  this  court 
or  the  court  of  chancery  is  called  upon,  in  the  remedy  here 
sought  to  be  obtained,  to  execute  the  bankrupt  laws  of  England, 
or  are  sought  to  be  made  ancillary  to  their  commissioners  in 
bankruptcy.  The  bill  alleges  that  upon  the  absconding  of 
Abraham,  proceedings  in  bankruptcy  were  commenced  against 
him,  and  he  was  in  due  form  declared  and  adjudged  a  bank- 
rupt; that  according  to  the  laws  of  England,  the  deed  of  assign- 
ment divested  the  bankrupt  of  his  property  in  the  goods  in 
question,  and  the  title  was  transferred  to  Johnstone,  the  assignee, 
who  is  one  of  the  complainants.  Such  is  the  effect  of  those  pro- 
ceedings; it  is  a  transfer  of  title  by  operation  of  law.  Are  those 
allegations  denied  ?  If  not,  the  title  of  Johnstone  against  the 
bankrupt  is  perfect;  and  it  can  make  no  difference,  in  respect  to 
the  right  of  property,  whether  this  transfer  of  title  was  by  force 
of  the  bankrupt  laws  of  England,  or  under  their  laws  in  relation 
to  judgments  and  executions,  or  to  voluntary  transfers  by  the 
party  himself. 

As  to  these  material  allegations,  upon  which  the  question  of 
title  in  this  case  depends,  the  answer  is,  in  effect,  silent.  The 
appellant  denies  that  he  absconded  with  a  view  to  elude  his 
creditors,  but  he  neither  admits  or  denies  the  issuing  of  the 
commission  of  bankruptcy  against  him,  nor  the  adjudication  of 
the  commissioners  that  he  was  a  bankrupt,  nor  the  deed  of  as- 
signment; in  effect,  for  all  the  purposes  of  the  motion  to  dis- 
solve the  injunction,  he  says  nothing  in  answer  to  these  allega- 
tions of  the  bill.  His  denial  of  absconding  might  be  material 
if  the  proceedings  were  in  a  forum  acting  under  the  English 
laws  of  bankruptcy;  but  upon  this  motion  in  our  own  courts, 
irhere  the  question  is  the  right  of  property,  the  adjudication  of 
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the  English  tribunal  is  to  be  considered  condusive  against  him 
as  to  the  fact  of  bankruptcy.    If,  upon  this  question  of  oontina- 
ing  the  injunction,  the  chancellor  had  undertaken  to  reTOXM 
the  adjudication  of  the  English  tribunal  upon  the  strength  of 
the  denial  of  the  appellant  that  he  had  committed  the  act  of 
bankruptcy  adjudged  against  him  in  that  country,  he  would  haTO 
been  acting  as  a  court  of  appeal,  and  it  would  then  have  been 
more  readily  perceived  that  the  high  judicial  tribunal  of  a  sot- 
ereign  and  independent  government  had  been  ancillary  to  the 
commissioners  of  bankruptcy  in  England,  and  had  undertaken 
to  execute  the  bankrupt  laws  of  that  country,  while  our  own 
legislature  had  refused  to  provide  such  a  system  for  their  own 
citizens.    On  the  contrary,  he  has  gone  no  further  than  to  con- 
sider the  adjudication,  uncontradicted  as  it  is,  as  the  judgment 
of  a  competent  tribunal,  and  has  given  to  the  deed  of  assign- 
ment its  legal  effect  upon  the  title  to  the  property  in  question. 
It  is  to  be  observed  that  all  the  parties  to  this  controTcrsy  be- 
long to  the  country  under  whose  laws  this  assignment  was  made. 
The  bill  charges  the  defendant  with  being  domiciled  in  Eng- 
land, whence  he  absconded.    He  denies  the  absconding,  and 
says  that  he  left  his  address  for  the  city  of  New  York,  announc- 
ing his  intention,  in  which  he  was  sincere,  of  returning  to  Eng- 
land in  November  next  ensuing,  having  left  persons  in  the 
mean  time  to  carry  on  his  business  with  a  large  capital.     Such 
a  temporary  absence,  upon  a  specific  adventure,  could  not  work 
a  change  of  domicile.    Not  only  is  the  defendant  to  be  con- 
sidered domiciled  in  England,  but,  in  my  view  of  the  case,  the 
property  was  within  the  jurisdiction  of  that  country  at  the 
time  of  the  adjudication  and  assignment  on  the  eighth  of 
August.    He  left  England  in  July,  with  a  sincere  and  avowed 
intention  of  a  speedy  return,  having  the  goods  in  the  same  ship 
consigned  to  himself  op  board,  and  he  arrived  in  New  York  in 
September  following.    The  national  character  of  the  ship  no- 
where appears,  a  fact  which,  if  the  defendant  deemed  it  of  any 
unportance  or  influence  in  his  case,  he  should  have  shown.    It 
would  be  a  forced  presumption  to  say  that  this  was  an  American 
vessel,  so  as  to  witiidraw  this  property  from  the  jurisdiction  of 
the  country  of  the  claimants,  and  give  it  a  locality  in   this 
country.    If  this  presumption  can  not  legally  be  drawn  from 
this  case,  then  this  property  was  actually  within  the  jurisdic- 
tion of  England  at  the  time  of  the  assignment,  and  under  their 
laws  Johnstone,  the  assignee,  became  the  owner.    But  if  it 
were  not,  the  claimants  were  subjects  of  that  country  and  dom* 
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idled  there,  and  the  right  of  personal  property  is  to  be  decided 
by  the  laws  of  the  conntry  where  the  owner  is  domicfled:  1 
East,  11;  8  Yes.  82;  2  Boee's  Bank.  Oas.  99,  818. 

Independent,  however,  of  this  inquiry,  the  deed  of  assign- 
ment under  these  proceedings  was  evidence  of  the  paramount 
title  of  Johnstone  in  the  property.  In  Bird  et  al.  v.  CarUat,  2 
Johns.  844  [8  Am.  Dec.  438],  Chief  Justice  Kent  says:  "It  is 
a  principle  of  general  practice  among  nations  to  admit  and  give 
effect  to  the  title  of  foreign  assignees.  This  is  done  on  the 
ground  that  the  conveyance  under  the  bankrupt  laws  of  the 
country  where  the  owner  is  domiciled  is  equivalent  to  a  volun- 
tary conveyance;  and  the  general  disposition  of  personal  prop- 
erty by  the  owner  in  one  country  will  affect  it  everywhere, 
because,  in  respect  to  the  owner's  control  over  it,  personal 
property  has  no  locality."  "There  can  be  no  doubt  of  the 
right  of  the  assignees  to  collect  the  debts  due  to  the  bankrupt, 
either  by  a  suit  directly  in  their  own  names  or  as  trustees  using 
the  name  of  the  bankrupt."  He  lays  down  the  same  general 
proposition,  as  chancellor,  in  Holmes  v.  Bemsen^  4  Johns.  Ch. 
460  [8  Am.  Dec.  581],  in  these  words:  "It  is  a  principle  of 
national  law  to  take  notice  of  and  give  effect  to  the  title  of 
foreign  assignees;  and  the  assignees  of  a  foreign  bankrupt  may 
sue  here  for  debts  due  to  the  bankrupt  estate,  either  as  such 
assignees  or  in  the  name  of  the  bankrupt."  These  principles 
apply  to  a  cause  like  the  present  (where  the  subject-matter  is 
not  a  chose  in  action,  but  a  bale  of  goods),  brought  by  the  as< 
signee  against  his  bankrupt,  both  being  subjects  of  England  at 
the  time  of  the  assignment.  And  the  opinion  delivered  by 
Piatt,  J.,  in  Holmes  v.  Bemsen,  20  Johns.  267,  does  not  affect 
their  authority.  They  are  recognized  as  law  by  the  English 
courts,  and  the  rights  of  foreign  assignees  are  enforced  in  that 
countiy:  1  H.  Black.  691, 131,  182;  1  Doug.  169;  4  T.  B.  182. 

When  this  principle  of  international  law  is  applied  to  this 
case,  can  their  be  any  doubt  of  the  right  of  the  assignee  to  sue 
in  the  courts  of  this  state  ?  The  assignment  under  the  bankrupt 
law  is  equivalent  to  a  voluntary  assignment  by  the  bankrupt, 
inasmuch  as  it  deprives  the  bankrupt  of  all  his  former  title  to 
or  control  over  the  property;  which  effect  the  courts  of  foreign 
countries  admit  and  recognize.  The  bankrupt,  then,  in  effect, 
as  to  property  in  bis  possession,  holds  it  subject  to  the  para- 
mount title  of  the  assignee.  By  operation  of  law  be  becomes 
the  agent  of  the  assignee,  Cowp.  570;  7  T.  B.  296;  and  being 
found  in  this  countiy  with  the  property  of  his  assignee  in  his 
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possession  or  subject  to  his  control,  it  would  be  nugatory  to 
acknowledge  Johnstone's  right  of  property  and  deny  him  a 
remedy  for  wrongs  to  such  property  in  our  courts. 

But  it  is  objected  that  the  assignee  can  not  sue  in  his  own 
name;  and  it  is  manifest  that  he  has  no  mode  of  oompellingf  the 
bankrupt  to  sue  himself;  and  hence  it  is  said  there  is  no  remedy 
in  the  case.  If,  however,  there  be  any  doubt  of  the  courts  of 
law  affording  an  adequate  remedy  in  the  name  of  the  assignee, 
such  objection  does  not  apply  to  a  proceeding  in  chancery  where 
the  rights  of  assignees,  as  in  case  of  mortgages,  etc.,  are 
recognized  and  prosecuted  in  their  own  names.  That  there  is 
no  adequate  remedy  at  law  for  acknowledged  rights,  is  one  ground 
of  the  jurisdiction  of  that  court.  But  in  this  case,  the  rights 
sought  to  be  eo forced  and  the  wrongs  sought  to  be  remedied, 
are  peculiarly  the  subjects  of  equity  jurisdiction.  The  com- 
plainant,  as  trustee  for  all  the  creditors,  is  seeking  to  arrest  the 
defendant  in  the  commission  of  a  flagrant  fraud  in  respect  to 
the  trust  property.  He  finds  it  pledged  in  the  hands  of  a  third 
person,  out  of  the  actual  possession  of  the  defendant.  He 
seeks  to  continue  it  where  it  is  found  until  the  conflicting  claims 
between  him  and  his  bankrupt  or  agent  are  judicially  deter- 
mined. His  bill  shows  such  A  case  as  leaves  no  doubt,  that  if 
the  property  is  restored  to  the  possession  of  the  defendant,  he 
will  consummate  the  fraud  against  this  trustee  and  the  creditors, 
which  he  was  in  the  act  of  accomplishing  when  he  was  arrested 
by  the  injunction  in  this  case.  These  circumstances  might  sep- 
arately, in  some  cases,  afford  sufficient  reason  for  exercising  the 
power  of  that  court  by  injunction;  and  when  united,  they  leave 
no  doubt  in  my  mind  of  the  correct  exercise  of  that  power  in 
this  case.  The  defendant  not  having  answered  or  denied  the 
proceedings  under  which  the  assignee  derives  his  title,  the  con- 
tinuance of  the  injunction  was  of  course  proper,  and  the  mo- 
tion to  dissolve  it  ought  to  have  been  denied.  I  am,  therefore, 
for  affirming  the  order  of  the  chancellor. 

On  the  final  decision  of  the  question.  Shall  the  order  of  the 
chancellor  refusing  to  dissolve  the  injunction  be  affirmed  or 
reversed?  the  members  ranged  themselves  as  follows: 

For  affirmance — Sutherland  and  Marcy,  JJ.,  and  Senators 
Throop  and  Woodward,  4. 

For  reversal — Senators  S.  Allen,  Boughton,  Hager,  Hayden, 
Hubbard,  Mather,  Maynard,  McCarty,  McLean,  McMartin, 
Oliver,  Bexford,  Smith,  Stebbins,  Todd,  Warren,  and  Wheeler, 
17. 
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Whereupou  the  decretal  order  of  the  chancellor  was  ordered, 
adjudged,  and  decreed  to  be  reversed. 
Decretal  order  reversed. 


The  principle  of  this  decision  is  adopted  in  subsequent  New  York  cases. 
It  is  thus  stated  in  Johnson  v.  Hunty  23  Wend.  91,  by  Judge  Cowen,  speaking 
for  the  court:  "The  amount  of  the  decision,  as  I  understand  it,  is,  that  an 
assignment  in  invUum,  under  the  law  of  one  state  or  nation,  has  no  operation 
in  another,  even  with  respect  to  its  own  citizens;  that  the  bankrupt,  a  sub- 
ject of  the  very  country  under  whose  laws  he  was  proceeded  against,  may,  on 
crossing  the  territorial  line,  dispose  of  the  property  which  he  has  brought  with 
him;  may  withhold  it  entirely  from  the  creditors  who  are  proceeding  against 
him  in  the  foreign  jurisdiction;  and  it  follows  that  other  creditors  coming 
from  the  same  jurisdiction  may  either  pursue  him  by  attachment  by  judg- 
ment  and  execution,  or  take  a  voluntary  transfer  of  the  property  so  brought 
by  the  debtor  in  satisfaction  of  claims. "  In  MosBtlman  v.  Caen,  34  Barb.  67; 
Acherman  v.  Cross,  40  Id.  486;  WUlUis  v.  WaUe,  25  N.  Y.  583,  586,  it  is  re- 
puded  as  decisive  that  an  assignment  under  the  bankrupt  act  of  England 
does  not  operate  as  a  legal  transfer  of  the  property  of  the  bankrupt  in  this 
country.  The  following  rule  of  pleading  is  deduced  from  the  principal  case 
in  Jack  v.  Martin,  12  Wend.  328.  Where  a  party  relies  upon  the  statute  or 
common  law  of  a  foreign  country,  to  sustain  a  proceeding  had  under  and  by 
virtue  of  it,  such  as  an  action  upon  a  foreign  judgment,  it  is  material  that  he 
should  set  forth  so  much  as  may  enable  the  court  to  see  that  the  proceeding 
is  in  pursuance  of  the  authority  by  which  it  is  claimed  to  be  sustained.  In 
the  federal  courts  Abraham  v.  Plestoro  is  cited,  on  the  question  of  the  effect 
of  a  foreign  assignment  in  bankruptcy,  in  Booth  v.  Clark,  17  How.  337 ;  Betton  v. 
Valentine,  1  Curt  171, 172;  Tovme  v.  Smith,  1  W.  &  M.  136.  And  in  Crapo  v. 
Ktlli/,  16  Wall,  610, 626,  el  seq.,  the  case  is  reviewed  at  length,  and  great  stress 
laid  upon  the  character  of  the  vessel  in  which  the  goods  were  shipped  at  the 
time  of  the  assignment.  There  the  contest  was  between  the  assignee  under 
the  Massachusetts  laws  and  the  sheriff  of  New  York,  who  had  seized  goods 
of  the  bankrupt  on  the  arrival  at  that  port  of  the  vessel  on  which  they  were 
at  the  time  of  the  assignment,  when  the  vessel  was  on  the  high  seas.  The  de« 
dsion  was  in  favor  of  the  assignee. 
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An  Injury  to  More  than  Half  the  Value  of  tho  vessel,  when  repairod* 

will  constitute  a  technical  total  loss. 
Ihb  Eight  to  Abandon  Depends  on  the  State  of  Facts  at  the  time  of 

the  abandonment,  not  upon  the  facts  which  had  previously  existed,  or 

which  were  supposed  to  exist. 
Whether  the  Master  is  Agent  for  the  Insurer  or  the  assured,  depends 

upon  the  fact  of  a  valid  abandonment  during  the  continuance  of  the  total 

loss. 
As  to  Acts  bt  the  Master  attbr  a  Valid  Abandonment,  done  in  the 

discharge  of  his  duty,  he  is  the  agent  of  the  underwriter. 
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RiOHT  TO  Amamdov  cak  jfctt  am  DwanoTED  on  tha  groond  thai  tiia  BMter 
acted  a«  agent  for  the  aarared  tHifla  it  waa  donbtfol  whether  or  not  ba 
woald  abandon. 

ILlBTKB  AomO  JLB  AOSMT    lOB  WhOX    IT  ICAT  COVCIBH,  aod    OOBTCrti^ 

total  into  partial  loai^  thereby  deetnqre  the  right  to  abandon. 

Ebbob  from  the  sapreme  court.  Action  on  a  policy  of  insur- 
ance on  one  half  the  body,  tadle,  apparel,  and  other  fomitorw 
of  the  ship  Frances  Henrietta,  yalned  at  twenty  thonsand  dol* 
lare,  on  a  Toyage  from  Antwerp  to  the  China  seas,  and  thence  to 
New  York,  or  to  a  port  in  Earope.  In  the  proeeontion  of  tha 
Toyage  the  Teasel  became  damaged  by  hnrricanes,  and  pat  into 
Port  Louis,  in  the  Isle  of  France,  on  the  seventh  of  March. 
1819.  Seyeral  snnreys  were  had,  and  on  the  foorteenth  ot 
April  repairs  were  recommended.  On  the  sixth  of  Joly,  the 
plaintiff  gave  notice  that  he  had  advice  from  the  Isle  of  France 
of  the  twelfth  of  April,  that  the  Tcssel  was  badly  damaged, 
and  abandoned  as  for  a  total  loss. 

It  appeared  that  in  May,  1819,  repairs  had  been  commenced, 
and  had  been  completed  June  28,  when  the  cargo,  which  had 
not  been  sold  to  defray  the  expense  of  repairs,  was  reshipped, 
and  the  vessel  set  sail  in  a  stanch  and  strong  condition  for 
Antwerp,  where  she  arrived  safely.  The  cost  of  the  repairs 
was  fourteen  thousand  dollars,  and  the  whole  disbursements  at 
Port  Louis  upwards  of  twenty  thousand  dollars.  The  proceeds 
of  the  cargo  sold  amounted  to  ten  thousand  nine  hundred  and 
seventy-two  dollars  and  fifij  cents.  The  master  borrowed 
eight  thousand  nine  hundred  and  twenty-five  dollars  on  re- 
tponderUia  bond. 

Verdict  for  the  plaintiff,  by  consent,  subject  to  the  court's 
opinion. 

P.  A.  Jay  and  2>.  B.  Ojfden^  for  the  plaintiff, 

Ogden  Hoffman  and  J.  Duer,  contra. 

Walwobxh,  Chancellor.  It  is  a  well-settled  rule  of  American 
insurance  law,  that  if  a  vessel  is  damaged  by  any  of  the  perils 
insured  against,  so  that  the  necessary  repairs  to  restore  her  to 
her  former  state  and  render  her  seaworthy  will  exceed  three 
fourths  of  her  value  before  the  disaster,  the  owner  is  not  bound 
to  repair,  but  may  abandon  as  for  a  total  loss.  The  injury  is 
usually  spoken  of  as  an  injury  to  more  than  half  her  value,  be- 
cause in  estimating  the  repairs,  one  third  of  the  amonnt  is  de- 
ducted, on  the  ground  tbat  the  vessel  is  made  more  valuable  by 
substituting  new  materials  for  old.    Thus,  if  a  ship  worth  four 
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thousand  dollars  is  so  injared  as  to  require  three  thousand 
dollars  to  be  expended  in  repairs,  it  is  estimated  that  the  new 
materials  used  will  make  the  vessel  worth  five  thousand  dollars 
when  repaired;  and  deducting  one  third  new  for  old,  the  ex- 
pense of  restoring  the  vessel  to  her  former  value  will  be  two 
thousand  dollars,  or  one  half. 

There  is  no  doubt  in  this  case  that  a  technical  total  loss  had 
occurred,  and  that  the  assured  abandoned  immediately  on 
hearing  of  the  disaster.  But  the  vessel  being  in  the  Isle  of 
France,  the  master  had  caused  her  to  be  repaired,  and  she  was 
actually  in  good  safety  and  on  her  voyage  before  the  owner  and 
underwriters  in  New  York  had  heard  of  the  disaster.,  The  right 
to  abandon  depends  on  the  state  of  facts  at  the  time  of  the 
abandonment;  not  upon  the  facts  which  had  previously  existed, 
or  on  the  facts  which  the  parties  then  supposed  to  exist: 
Queen  v.  The  Union  Ins.  Co.,  2  Wash.  0.  C.  836;  Church  v. 
Bedieni,  1  Cai.  Cas.  in  Er.  21. 

The  question  presented  for  our  decision  here  is,  whether  the 
repair  of  the  vessel,  without  the  direction  or  knowledge  of 
either  party,  before  the  abandonment  was  actually  made,  de- 
prived the  assured  of  the  right  to  abandon.  I  can  not  find  that 
the  principle  of  a  technical  total  loss  of  the  vessel,  in  consequence 
of  damage  to  the  half  her  value,  has  ever  been  adopted  or  acted  on 
in  England.  We  must  therefore  resort  to  the  decisions  of  the 
courts  of  our  own  country  on  this  question,  and  to  the  adjudi- 
cations both  here  and  in  England  in  analogous  cases.  The  pre- 
cise question  now  under  consideration  does  not  appear  to  have 
arisen  previous  to  this  time  in  the  courts  of  this  state. 

In  Coolidge  v.  The  Oloucester  Mar,  Ins.  Co.,  16  Mass.  841, 
which  came  before  the  supreme  court  of  Massachusetts,  the 
vessel  was  injured  to  more  than  half  her  value  and  repaired  by 
the  master.  Two  or  three  days  before  the  repairs  were  com- 
pleted, the  assured,  not  knowing  of  the  repairs,  abandoned  both 
vessel  and  freight.  The  underwriters  accepted  the  abandon- 
ment of  the  vessel  and  paid  the  loss,  but  refused  to  accept  the 
abandonment  of  freight.  The  master,  knowing  nothing  of 
the  abandonment,  pursued  his  voyage  and  earned  the  whole 
freight.  In  an  action  upon  the  freight  policy,  the  assured  were 
permitted  to  recover  as  for  a  total  loss,  deducting  salvage.  The 
right  to  recover  in  that  case  might  have  been  sustained  on  dif- 
ferent grounds  from  those  on  which  it  was  placed  by  the  court. 
But  if  the  principles  adopted  in  that  case  can  be  sustained,  a 
technical  total  loss  of  a  vessel,  arisingfrom  damage  to  a  moiety 
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of  her  valuey  can  not.  be  converted  into  a  partial  loss  by  a  repair 
of  the  yessel  by  the  master.  Putnam,  J.,  iu  deliyering  the 
opinion  of  the  court,  says:  *'  To  all  legal  purposes,  after  the  con- 
structive total  loss,  the  ship  repaired  and  rebuilt  at  an  expense 
exceeding  half  her  value  must  be  considered  a  new  ship;  as 
much  so,  to  every  intent,  as  if  the  former  owners  and  the  in- 
surers of  her  had  procured  a  new  keel,  aud  had  wrought  up 
the  iron  and  timbers  which  could  have  been  obtained  into  a 
vessel  of  a  different  kind  and  form."  I  apprehend  the  prin- 
ciple can  not  be  sustained  to  this  extent,  as  it  would  deprive 
the  owner  as  well  as  the  master  of  the  right  to  repair  in  such  a 
case.  Neither  the  master  nor  the  owner  has  the  right  to  build  a 
new  vessel  at  the  expense  of  the  underwriter,  even  with  the  aid 
of  materials  from  the  wreck  of  the  old  vessel. 

The  precise  question  now  under  consideration  came  before 
the  circuit  court  of  the  United  States  for  the  first  circuit  in 
Humphreys  v.  The  Union  Ina.  Co.,  3  Mas.  429.  The  facts 
were  substantially  the  same  as  in  this  case;  and  it  was  there 
decided  that  the  repair  of  the  vessel  by  the  master  took  away 
the  right  of  the  owner  to  abandon.  Judge  Story  puts  his  de* 
cision  in  that  case  on  the  ground  that  the  master  acted  as  the 
agent  of  the  assured  in  making  the  repairs.  The  counsel  for 
the  plaintiff  in  this  case  contend  that  the  master  acts  for  the 
benefit  of  whoever  it  may  concern,  and  is  not  to  be  considered 
the  agent  of  the  assured,  so  as  to  deprive  him  of  the  right  of 
abandonment,  without  his  knowledge  or  consent.  If  the  master 
is  the  agent  of  the  assured  in  such  a  case,  it  would  seem  to 
follow  that  an  election  to  repair,  and  the  actual  commencement 
of  the  operation,  would  deprive  the  owner  of  the  right  to  aban- 
don, even  before  the  repairs  were  completed.  But  I  apprehend, 
the  question  whether  the  master  is  the  agent  of  the  owner  or  of 
the  underwriter  depends  upon  the  fact  of  a  valid  abandonment 
during  the  continuance  of  the  total  loss.  If  a  valid  abandon- 
ment is  made,  it  relates  back  to  the  time  of  the  disaster;  and  aa 
to  all  acts  of  the  master,  done  in  good  faith  and  in  the  dis- 
charge of  his  duty,  he  is,  in  that  case,  to  be  considered  the 
agent  of  the  underwriter.  While  it  is  doubtful  whether  the 
assured  will  exercise  his  right  of  abandonment  or  not,  the  law- 
ful acts  of  the  master  can  not  destroy  the  right  to  abandon  on 
the  ground  that  he  acts  as  the  agent  of  the  assured.  But  if  the 
master,  in  the  exercise  of  his  legitimate  duties  as  the  agent  ol 
whom  it  may  concern,  has  converted  a  total  loss  into  a  partial 
loss  before  abandonment,  the  fact  that  the  loss  is  no  longer 
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total  takes  away  the  right  to  abandon;  and  the  result  is  the 
aame  if  a  total  loss  is  converted  into  a  partial  one  by  the  acts 
of  a  stranger,  as  in  the  case  of  recapture.  While  the  result 
is  doubtful,  the  master  is  not  the  exclusiye  agent  of  either 
party;  but  when  the  rights  of  the  parties  are  fixed,  the  result 
ascertains  whether  he  was  the  agent  of  the  underwriters  or  of 
the  assured.  If  the  yessel  is  abandoned  while  the  loss  con« 
tinues  total,  all  the  intermediate  acts  of  the  master  are  the  acts 
of  the  underwriters;  but  if  the  property  be  restored  before 
abandonment,  the  right  to  abandon  is  gone,  and  the  acts  of  the 
master  will  be  considered  the  acts  of  the  assured. 

Had  the  repairs  in  this  case  been  made  by  the  underwriters 
themselves,  the  assured  could  not  have  abandoned  after  the 
vessel  was  in  safety,  if  the  voyage  had  not  been  lost;  but  a 
mere  offer  to  repair  would  not  deprive  him  of  the  right.  And 
if  the  master  is  to  be  considered  as  the  agent  of  the  under- 
writers in  making  the  repairs,  the  result  is  the  same.  Here  the 
assured  has  never  been  deprived  of  the  actual  possession  of  his 
vessel.  There  probably  existed  a  lien  upon  her,  in  favor  of  the 
owners  of  the  cargo,  for  the  amount  of  goods  which  had  been 
sold  and  pledged  to  raise  money  for  the  repairs.  At  the  time 
of  abandonment  the  vessel  was  in  safety,  and  there  was  no  in- 
cumbrance upon  her  that  could  authorize  a  detention  which 
might  break  up  the  voyage.  The  actual  damage  which  had 
been  or  would  be  sustained  by  the  disaster  was  reduced  to  a 
matter  of  mere  computation,  and  was  but  a  partial  loss.  The 
principle  of  adjustment  adopted  by  the  supreme  court  affords  a 
fair  indemnity  to  the  owner  of  the  ship.  If  he  chose  to  be  his 
own  insurer  on  the  freight  or  cargo,  the  underwriters  are  not 
liable  for  any  loss  he  may  have  sustained  upon  either,  and 
which  is  not  covered  by  the  adjustment  in  this  case. 

In  Eoldsworih  v.  Wise,  1  Man.  &  B.  673,  the  ship  was  act- 
ually lost,  being  abandoned  by  the  master  and  crew  at  sea  as 
derelict.  Although  she  was  found  and  saved  by  others  at  the 
risk  of  their  lives,  and  finally  arrived  in  port,  the  salvage  and 
other  expenses  were  more  than  her  value;  and  the  assured  was 
not  entitled  to  the  possession  until  that  amount  was  paid.  The 
ship,  therefore,  continued  totally  lost  to  him  at  the  time  of 
abandonment. 

I  think  the  plaintiff's  right  to  abandon  for  a  total  loss  was 
divested  by  the  repair  of  the  vessel,  and  that  the  judgment  of 
the  supreme  court  should  be  affirmed. 
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S.  AuLBK,  Senator.  This  is  an  important  case,  and  I  haye 
taken  some  pains  to  ascertain,  from  the  limited  means  within 
my  reach,  the  general  piinoiples  which  have  governed  in  de- 
ciding questions  similar  to  the  one  under  consideration. 

It  appears  to  be  a  general  rule,  that  the  right  to  abundon 
must  depend  on  the  situation  of  the  thing  abandoned  at  the 
time  the  offer  is  made.  Thus,  if  a  yessel  shall  be  captured,  de- 
tained by  embargo,  or  seized,  and  she  be  released  or  reetored 
previous  to  abandonment,  the  right  to  abandon  is  lost  by  the 
fact  of  restoration,  etc. 

I  have  not  been  able  to  discover  any  dedsion  of  the  courts  of 
this  state  embracing  precisely  the  same  state  of  facta  as  those 
of  the  case  under  consideration;  but  the  principle  involved  in 
cases  of  capture  and  restoration,  appears  to  me  equally 
applicable  to  cases  by  shipwreck  and  restoration  by  being  re- 
paired. The  ground  upon  which  the  decisions  are  based,  as  I  ap- 
prehend, is,  that  no  abandonment  can  be  valid  so  long  as  the 
thing  insured  is  not  taken  from  the  control  of  the  owner,  as  it 
would  be  if  the  detention  by  capture,  embargo,  or  shipwreck  ex- 
isted at  the  time  of  the  abandonment. 

In  case  of  capture,  a  restoration  previous  to  the  time  of  aban- 
donment, although  unknown  to  the  assured,  takes  away  the  right 
to  abandon:  Church  v.  Bedieni,  1  Caine's  Cases  in  Error,  21. 
And  upon  the  same  principle,  in  the  case  of  shipwreck,  the 
sel  having  been  repaired  before  the  abandonment,  and  thus 
stored  to  a  state  which  enables  her  to  perform  all  that  was 
.anted  by  the  insurers,  and  although  the  fact  was  unknown  by 
the  assured,  he  still  loses  his  right  to  recover  for  a  total  loss. 
This  principle  is  clearly  recognized  in  the  case  of  Humphret^  v. 
The  Union  Ins.  Co, ,  as  decided  by  the  circuit  court  of  the  United 
States:  Phil,  on  Ins.  401.  A  ship  upon  a  voyage  from  Mes- 
sina to  Boston,  sustained  sea  damage  which  made  it  neoessazy 
to  put  into  Lisbon,  where  the  master  had  her  repaired  at 
an  expense  exceeding  half  her  value,  as  the  assured  alleged,  and 
the  vessel  was  bottomried  for  expense.  The  assured  abandoned 
in  Boston  immediately  on  hearing  of  the  accident,  which  intel* 
ligence  they  received  about  three  or  four  days  before  the  vessel 
arrived  at  Boston.  On  the  arrival  of  ttte  vessel  she  was 
sold  under  a  process  instituted  upon  the  bottomry  bond,  and 
the  proceeds  of  the  ship  and  freight  were  not  sufficient  to  satisfy 
the  bond.  A  bill  also  had  been  drawn  on  London  by  the  mas- 
ter on  account  of  the  expense  of  repairs,  which  was  not  paid* 
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lir.  Jostioe  Stoxj  held  that  this  was  a  partial  loss.  He  said 
that  the  assured,  by  electing  to  repair,  lost  his  right  to  abandon. 

The  cost  of  repairing  the  ship  was  more  than  balf  her  value, 
and  had  an  estimate  of  the  expense  been  ordered  by  the  cap- 
tain, and  an  abandonment  determined  on,  instead  of  adopting 
the  advice  of  the  surveyors  to  repair,  the  assured  would,  in  ac- 
cordance with  the  settled  law  in  such  cases,  as  I  view  it,  recover 
for  a  total  loss;  but  instead  of  this,  the  vessel  is  fully  repaired 
and  in  pursuit  of  her  voyage  several  days  before  the  abandon- 
ment is  determined  on  or  made  known  to  the  underwriters. 

Under  the  droumstances  of  this  case,  it  may  perhaps  be 
deemed  a  hardship  upon  the  assured  that  he  is  denied  the  priv- 
ilege of  abandonment,  and  cases  may  also  arise  under  the  rule 
equally  hard  upon  the  underwriters;  but  if  the  courts  were  to  at- 
tempt to  shape  their  decisions  so  as  to  meet  every  case  of  hard- 
ship that  may  occur  under  marine  risks,  there  might  be  less 
reaeon  to  be  satisfied  with  the  result  than  there  will  be  under  a 
general  rule  which,  though  in  particular  instances  it  may  prove 
inoonvenient,  will,  in  the  main,  operate  as  equitably  as  the 
nature  of  such  cases  will  admit. 

Having  arrived  at  the  conclusion  that  the  plaintiff  in  error 
ought  to  recover  only  for  a  partial  loss,  it  is  nnnecessaxy  to 
notice  any  other  matter  raised  by  the  points  in  this  cause.  I  am 
of  opinion,  therefore,  that  the  judgment  of  the  supreme  court 
ought  to  be  affirmed. 

And  this  being  the  unanimous  opinion  of  the  court,  the  judg- 
ment of  the  supreme  court  was  thereupon  affirmed  with  costs. 
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Amuluti  Debh  parol  eyidsnoe  to  prove  it  a  morlgiigay  lOOi 
AugiuiMUJDiciv  in  m  wrong,  when  bus  ri^t  to  enjoin  the 

thereof^  894. 
Aaruatf  for  false  representations,  620. 

far  possesBion  of  property  wrongfally  seiaed  under  eoDaeathn  or 

ment,  096-699. 
of  replevin,  nature  and  scope  of,  097* 
on  a  lost  note,  04. 
ADunnsnuTOBy  porohase  by,  at  his  own  sale,  180. 
ADMmnoN,  by  a  joint  debtor,  its  eflfoot  in  reviving  a  debt  baned  bj  Umilaf- 

tion,  113. 
AMBfDiairr,  to  retnm,  when  may  be  made,  00. 
AsBAULT,  how  far  person  assaulted  may  lawfully  repel  in  self-defense,  047. 


BjLsnoLXjrm,  assignment  under  Bnglidi  statute  of,  effoot  of  in  New  Toik*  TOIi 
Baboain  and  Sals  Dibd^  ii  valid,  though  to  take  effect  la/titero,  092. 
Bill  of  Revibw,  affidavits,  when  may  be  used  on  application  for  leave  to 
file,  172. 

after  Judgment  in  appellate  court,  102. 

daasification  of,  101. 

discovery  of  new  matter  as  a  ground  for,  101. 

distinction  between,  and  a  bill  in  the  nature  of  a  bill  of  rsvlew»  lOL 

distinotion  between  new  matter  and  new  evidence,  109,  171« 

documentary  evidence  newly  discovered  is  ground  for,  17L 

does  not  lie  against  consent  decree,  103. 

error  apparent  for  which  bill  will  lie,  107. 

errors  in  fact»  not  reviewable  on,  106. 

errors  of  law  which  may  be  grounds  for,  106. 

extent  to  which  original  decree  must  be  obeyed  before  court  will  sols^ 
tain  bill  of  review,  160. 

filed  without  leave,  proceedings  on,  173. 

filing  without  leave  of  court,  172. 

form  and  contents  of  the  bill,  174. 

for  errors  apparent,  what  the  court  can  consider  in  looking  for,  104. 

for  errors  of  law,  will  not  lie  after  time  prescribed  for  bringing  writ  ol 
error,  163. 

for  newly-discovered  matter,  requisites  of,  108. 

granting  of  ii  a  matter  of  discretion  and  not  of  right,  172. 


772  Iin>£X  TO  THE  Notes. 

Bill  or  Rxvixw,  leave  of  court  to  file,  when  mast  be  obtafaMcU  ITL 
Uee  first  for  error  apparent  on  the  record,  161. 
Ilea  second  for  disoovery  of  new  matter,  161. 
newly-disooyered  matter  mnst  be  on  leave,  172. 
newly-disoovered  matter  to  sustain  must  be: 

1.  Dlsoovered  after  decree  rendered,  168. 

2.  Such  as  could  not  have  been  discovered  before^  108L 
8.  Material,  16& 

4.  Not  cumulative,  168. 
Mwly-disoovered  matter,  laches  in  diaooveiy  a  bar  tcs  16& 
new  matter  must  not  have  been  diaoovend  until  aftar  too  kia  to  wo  1^ 

16& 
new  matter,  relevancy  of,  160. 
new  witnesses,  as  a  ground  for,  170. 
object  of,  160. 

original  bill  of,  what  is  an,  17S. 
parties  and  privies  alone  entitled  to  brings  168. 

performance  of  decree,  what  essential  beiors  faiiiiging  Ulof  nnkm.  HH 
remaindermen  may  resort  to,  162. 
rules  regulating,  history  of,  160. 
second  not  permitted,  163. 
supplemental  bills  in  the  nature  of^  174. 
testimony  can  not  be  considered  upon,  164. 
time  within  which  may  be  prosecuted,  16S. 
whether  it  is  new  facts  or  discovery  of  new  ovidsooa  ol  teli  wUch 

lush  grounds  of,  169. 
BfeOKKB,  bought  and  sold  notes  of,  should  cootem  to  eaeh  other,  TIA. 


Cbasaotkb,  admissibility  of  evidence  oonoeniing  pmaeontlng 
trial  for  rape,  94. 

admissibility  of  evidence  of  plaintiff's,  in  action  lor  alaadsr, 

general  repute  is  the  only  competent  evidence  of^  620. 
CBIld,  custody  of  on  habeas  corpus,  890-896. 

father's  right  to  custody  o^  331-333. 

fathei^s  right  to  custody  o^  what  will  forfeit^  881. 

habeas  corpus  as  a  remedy  for  unlawful  restraint  of^  830-8861 

habeas  corpus^  court  will  decide  to  what  person  the  ohUd  wUlboawaidad, 
831. 

interest  of,  is  paramount  to  claims  of  either  parent^  880^  881* 

right  of  father  to  custody  of,  330. 

right  of  to  elect  in  whose  custody  it  will  remain  or  be  plaood,  880^  881 

statutes  regarding  right  to  custody  of,  882,  833, 88S. 
Clabsiiication  of  bills  of  review,  161. 
CoKTES^iONS,  obtained  by  threats,  505. 
CoNVUCT  OF  Laws,  implied  authority  of  master  of  ship  most  bo  aoagfit  ii 

the  law  of  its  flag,  293. 
CoHSiBKRATlON,  in  a  deed,  parol  evidence  regarding  its  payment^  8881 
CoNSTBUcnoN,  of  instruments  simultaneously  executed,  692. 
CoKTiOBtTTioy,  among  joint  principals,  one  or  more  being  inaolventk  600  608. 

rules  applicable  to  measure  of  damages,  560. 

sureties,  joint  principals  aa  between  one  another  to  bo  treated  as,  500. 
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OnEfORATiow,  pofww  of  to  make  negotiable  notei,  667. 
OoRi^  li^^t  of  fury  to  be  inf ormed  regaiding,  647. 
OoTiHAiiT  TO  CoNTsr,  meMure  of  demegee  for  bieMh  of;  992. 
Cbmdiiii.i,  wbisa  mmtm  eompetent,  488. 

DiGLABATiom  of  pflTtDer  after  diaiolation  of  firm,  70. 

Deobmm  DC  Ghakcoebt,  enrolling  generally  omitted  in  Ameiieai  18L 

facta  of  the  ease  formerly  stated  in,  164. 
Donrmov,  of  insurable  interest,  511. 

mandatory  injnnotion,  890^  896. 

nnnoapfttive  will,  44. 
Dbuyzrt  of  Goods,  when  essential  to  sale,  678. 

DnosmoH,  not  admissible  without  proof  that  the  witness  oan  not  attend*  fSOL 
Dsvnn,  in  trost  for  the  promotion  of  education,  90. 

never  pronounced  void  for  uncertainty  if  it  oan  be  npheldf  90. 
DowsB,  iransitofy  seisin  to  support  claim  for,  488. 

Bquitt,  biUs  of  review  in,  161-172. 

Jurisdiction  of  to  grant  mandatory  injunctions,  889,  402. 

when  may  control  patent  issued  by  United  States,  274. 

when  may  declare  patentee  trustee  for  some  other  person,  274. 

when  may  relieve  against  fraud  in  procuring  title  from  United  Staisab 
274. 
BzBOunoir,  action  for  exempt  property,  seiaed  under,  698. 

action  for  property  of  stranger  to  writ,  seised  and  held  under,  096^6091 
HkmmoN  of  Tdo,  by  parol,  for  performance  under  specialty,  664. 


Palo  Repbbhitatiov,  action  on  the  case  for,  when  maintainable,  626. 

Fathib,  action  by,  for  seduction  of  daughter,  643. 

Fbugb,  need  not  be  maintained  against  cattle  unlawfully  on  highway  or  oom* 

mons,  682. 
FbBnoir  A]>MiKi9nuT0R,  powers  o(  462. 
FdunoK  AesioiniKiiT,  in  bankruptcy,  effisct  of,  763. 
huuDUUDrr  TnANsrxB,  what  avennents  of  answer  required  to  lesisl  suit  bj 

fraudulent  vendee,  31S. 

Eaxmab  OoBFim,  child,  court  not  bound  to  deliver  to  either  dlaiman%  380. 
child,  duty  of  court  to  free  from  restraint,  331. 
child,  right  of  father  held  paramount  to  that  of  mother,  88QL 
child,  when  permitted  to  elect  in  whose  custody  it  will  remain  or  be 

placed,  330,  836. 
custody  of  legitimate  child  on,  to  whom  given,  330,  336. 
fiiber,  child  given  to  notwithstanding  his  immoral  conduct  and  biamai 

lessnuBi  of  mother,  381,  338. 
father,  when  his  prior  claim  to  child  will  be  respected,  331,  334^ 
intereets  of  the  child  prevail  over  rights  of  the  parents,  880^  334^ 
statutes  controlling,  332,  333,  386. 

Illboal  CoHTSAcr,  action  to  recover  money  paid  under,  61L 
buuHcnoir,  may  now  compel  performance  of  an  act,  390l 
writ  of  is  primarily  a  preventive  process,  389. 

See  Mavdatobt  IvjUNcnoNS. 
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InvoLTEzroT,  discharge  in,  new  promise  after  mnat  be  saed  opoo*  677- 
IifSTRtTcnoNS  TO  JuRT,  eTToneons,  when  no  ground  for  new  trial,  IS^ 

erroneous,  whether  jury  is  boand  by,  133,  136. 
LiflTEUiiENT,  exeontion  by  agent,  670. 
IVBURASLi  IimcBXST,  charterers  of  a  veasel  h*ve  an,  616b 

oommon  carriers  hsve  an,  516. 

in  property,  bailee  has  an,  515. 

in  property,  consignor  has  an,  515.  i 

in  property,  defined,  511. 

in  property,  lien  holder  has  an,  512. 

in  property,  may  be  disconnected  from  its  titla^  5IL 

in  property,  may  be  special  or  limited,  51L 

in  property,  mort^^agee  has  an,  511. 

in  property,  mortgagee's  is  destroyed  on  paymnl  of  dik/L  Sit. 

in  property,  mortgagor  has  an,  511. 

in  property,  natnre  of  mortgagee's,  512L 

in  properly,  trustee  lias  an,  516. 

in  i«operty,  who  has  an,  510. 

in  things  not  in  esw,  518L 

Judgment  lien  is  not  an,  512. 

must  exist  at  time  of  the  loaa^  518. 

of  husband,  514. 

of  landlord  and  tenant^  each  has  ao,  514 

of  partners,  517* 

of  wife  in  property  donated  to  her»  514 

aheriff's,  in  goods  attached,  516. 

vendee  has  an,  513. 

▼endee  has  an,  before  payment,  513. 
brausAsroBv  concealment,  wh*t  vitiAtea  pdU^.  4SIL 

JUDOMBNT,  in  ejectment  as  evidence  of  oviotioiit  168b 

of  what  conclusive  evidence,  113. 
JvBiBDionox,  whether  false  return  can  confer,  687. 
Jury,  whether  bound  by  erroneous  in8tructian%  ISS^  IML 

Lahd  OffiCBita,  action  of,  when  oonduaiveb  273. 

action  of,  when  not  conclusive,  273. 

imposition  upon,  when  ground  for  avoiding  deotMb  S7S. 
Lett,  on  chattels,  what  essential  to,  711. 

what  excess  is  too  small  to  avoid,  86. 
Lost  Notb,  action  on,  64. 

liAXJOEonB  PfiosiouTioir,  action  for,  sustainable^  thoogli  ooorl  whmn  tol 
action  was  commenced  had  no  jurisdiction,  97. 

action  for  when  court  had  no  jurisdiction,  97* 
Mavdatobt  iKJuvcnoN,  acquiescence  in  wrongful  aot%  wiian  «  bir  lo^  WL 

against  keeping  books  elsewhere,  392. 

against  permitting  photographic  studio  from  remaining^  t9L 

against  permitting  water  pipes  remaining^  39L 

defined  and  described,  390,  396. 

generally  not  granted  before  final  hearing,  394» 

in  cases  of  breaches  of  contracts,  392. 
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ICASnAsmr  IiuinranoK,  interlooatory  applioatioii,  pow«r  to  Ibm  at  d^M, 
891 

interloentory  application,  power  to  ianie  at  affirmad,  801 

lamed  to  prerent  lawer  remaining  open,  39L 

taaued  to  restore  water  righta,  391. 

Jniiadiction  to  grant,  389-402. 

not  iasned  if  compensation  can  be  made  in  monej,  8801 

not  issoed,  if  there  is  any  other  remedy,  390. 

power  to  grant,  exercised  reluctantly,  890l 

refused,  when,  393. 

to  prevent  oontinoanoe  of  a  nuisance,  391.    ' 

to  prevent  continuance  of  an  excavation,  89L 

to  restore  possession  of  realty,  392. 
Mabovibs,  who  entitled  to  make  nuncupative  will  as,  47. 
HAtTEB  ov  Ship,  by  what  law  his  powers  are  govemad,  S98L 

power  of,  to  bind  owners,  controlled  by  the  law  of  hia  flai^  S88L 
Mbchasiob*  liDDf ,  nature  of,  aa  an  inauraUe  intereat^  618. 
MiMOBANPPM,  of  Bale,  can  not  be  varied  by  parol,  71A. 

of  Bale,  what  it  must  state,  715. 
MoBSOAOXB,  has  an  insurable  interest,  611. 

nature  of  his  insurable  interest,  612. 

MOKTOAOBS  fOB  FUTUBB  AdVANCBB: 

advancea  to  mortgagor,  how  limited,  061. 
are  generally  valid,  663. 

constructive  notice  to  mortgagee  held  sttflldent^  OOSL 
constructive  notice  to  mortgagee  not  suflBoient^  66L 
in  Maryland,  amount  to  be  advanced  must  be  atated,  60L 
In  Kew  Hampahire,  not  valid,  661. 
must  give  reaaonable  notice  of  the  extent  of  the  lien,  66L 
purchaser  from  mortgagor  must  give  notice,  662. 
sufficient,  if  they  point  out  means  of  ascertaining  amount^  6801 
whether  amount  to  be  secured  must  be  stated,  659. 
whether  must  state  that  its  object  is  to  secure  advanoes^  6081 
whether  utmost  amount  of  the  lien  must  be  stated,  600. 
where  advances  are  obligatory,  663. 
MoBiOAOOB,  has  an  insurable  interest  in  the  property,  51L 

KaooTiABiLmr,  destroyed  by  discharge  of  maker  of  note,  677* 
Nbw  Pbomibb,  allegation  of,  in  complaint,  when  required,  077* 
Nbw  Tbiai^  not  granted  where  evidence  conflicts,  620. 

when  granted  on  aocount  of  excessive  damages,  020i 
NoTB,  giving  ot  when  operates  as  a  payment,  462. 
NonoB,  by  landlord  to  sheriff,  of  rent  due,  711* 
KuHOUFATiVB  WiLLS,  definition  of,  44. 

history  of  law  concerning^  44. 

landa  can  not  paas  by,  47. 

mmst  not  be  in  writing  when  made,  47. 

of  marinera,  47. 

of  addiers,  47. 

proof  aU  must  show  intent  to  make  will,  46. 

proof  of,  must  show  testator  called  persona  to  witoaaa.  40. 


776  Index  to  the  Notes. 

NuKCUPAim  Wills,  proof  of,  most  show  tostetor  to  bo  l» 
proof  of,  need  not  show  ose  of  any  set  form  of  wocdi»  46. 
statute  of  frauds  limiting,  45. 
statutes  regarding,  striotly  oonstmed,  4S. 
striot  proof  of,  required,  45. 
substantial  oomplianoe  with  statute  is  suffioianti  40. 
y«rbal  directions  for  drawing  a  will  are  not^  46, 
when  might  be  made  at  oommon  law,  44. 
words  must  afterwards  be  reduoed  to  writing,  46, 

OmcBBy  PuBUO^  liability  of,  on  oontnujt,  622. 
OBDDrAiTGB  DT  Chavcebt,  felating  to  bQls  of  review,  16QL 


PBOFBErr,  insurable  interest  in,  defined,  61L 

insurable  interest  in,  mortgagee  has,  61L 

insurable  interest  in,  mortgagor  has,  5IL 

insurable  interest  in,  what  is,  510. 

See  Insubablb  Intibve. 
Pabol  Byibekgb  inadmissiblft  to  vary  a  written  oontneli  79^  84. 

to  show  bill  of  sale  or  deed  abeolnte  a  mortgBge,  lOOl 
Pabtitbr,  acknowledgment  of  debt  by,  after  dinolutioQ,  lUL 

admissions  after  dissolution  bind  himself  only,  79. 
Paxsst,  from  United  States,  control  of  equity  over,  274b 

void,  may  be  attacked  oolUiterally,  275. 

recitals  in,  against  whom  evidence,  276. 
Patxxnt,  giving  of  note  when  operates  as  a,  402. 
Plba,  answering  part  only  of  the  count  is  bad  on  demnNr,  $H, 
PuuDZira,  answer,  what  must  aver  to  entitle  defendant  to  attaok 

fraudulent^  315. 
PosBBanoN,  retention  hy  mortgagor,  663. 

retention  of  by  vendor  or  mortgagor,  639. 
PBuronFAL  AiTD  AoBKT,  f ORn  of  signing,  distinction  bsiwesa  dmpla 
and  specialties,  666. 

specialties  must  be  subscribed  in  the  name  of  the  priiioipaI»  6O0L 
Pbogbbb,  statute  for  appointment  of  persons  to  serve^  is  atrioHj 

97. 
Pbomibb,  moral  obligation  is  suflBcient  consideration,  677. 
Pubuo  OfixoBB,  not  liable  personally  on  contnust^  622. 

RBPLBvnr,  action  of,  described  and  defined,  697* 

action  of,  co-eztensive  with  trespass,  698. 

action  of,  for  exempt  property,  699. 

action  of,  for  property  unlawfully  seiaed  and  held  vndar 
attachment^  696-699. 

disseisee  can  not  maintain  for  grain  sown  by  Un,  860L 

for  fllatOB,  disseisee  can  not  mftintftin,  606. 
Rbs  Judicata,  dedsions  of  land  officers^  when  are,  27Sb 
BJBROBAnoN,  of  ri^ts,  when  may  be  obtained  by  mandatiwy  ii^uuoliBtt, 
402. 

SxDvcnoK,  action  by  parent  for,  643. 

Skbbivf,  has  insurable  interest  in  goods  levied  on,  516. 
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Slastdib,  oliaracter  of  plaintiff  when  admiasiblo  in  evidenoe,  Wk 

words  spoken  in  judicial  proceedings  not  admissible,  649. 
fioLDDOs,  nxmcnpative  wills  of,  English  statnte,  44,  48. 

noiioapative  wills  of,  in  Boman  anny,  47. 

nimcnpative  wills  aU  must  be  made  while  in  servioei  47. 
Spkiai^tt,  execnted  by  agent  must  be  in  name  of  prindpal,  660i 
Statdtb  of  Fbauds,  in  England,  pioTisioiia  regarding  wills  gsoaraQj  ra> 
enacted  in  America,  45. 

signing  by  party  charged  is  sufficient^  078. 

Tbbpajb  ov  Animals,  owner  is  responsible  for,  688. 

Tdibxb,  one  entering  under  agreement  to  purchase  has  no  liosoM  to  oqI»  870. 

Tbial,  order  of  procedure  on,  109. 

TkuBT,  equity  will  not  permit  failure  for  want  cf  tnistee»  90l 

never  allowed  to  &il  for  want  of  trustee^  90l 

recommendatory,  when  valid,  90. 

UftAOB,  of  trade,  what  necessary  to  constitute  a  good,  488^ 

Vkrdxb,  insurable  interest  of,  618. 

insurable  interest  of,  before  payment^  613. 

insurable  interest  of,  on  conditional  sale,  618. 
Vbbbiot,  not  set  aside  when  evidence  conflicts,  820l 
ViBBEL^  governed  by  the  law  of  its  flag,  when,  S98L 

Will,  nuncupative,  definition  of  at  early  times,  44. 

nuncupative,  *lands  can  not  pass  by,  47. 

nuncupative,  cf  mariners,  include  persons  in  both  naival  and  msroantile 
service,  47. 

nunonpative,  of  soldiers  and  mariners,  47. 

nnnoupative,  of  soldiers  and  mariners  must  be  made  nHiile  In  asrvioe,  47. 

nuncupative,  proof  must  be  complete,  45. 

nnnoupative,  proof  must'show  an  intent  to  will,  46. 

annonpative,  proof  must  show  testator  called  persons  to  witness,  46. 

ttoncnpative,  proof  must  show  testator  had  not  time  to  make  writlso 
will,  46. 

nonoupative,  proof  must  show  testator  was  M  eoBtremU,  4& 

nuncupative,  need  not  show  any  set  form  of  words,  46. 

nuncupative,  recent  statutes  regarding^  48. 

nuncupative,  substantial  compliance  with  statute  is  suflldent,  46. 

nuncupative,  verbal  instructions  for  drawing  will  are  not,  47. 

nuncupative,  when  might  be  made,  44. 

nuncupative,  words  spoken  must  afterwards  be  reduced  to  writing,  46. 

nuncupative,  words  written  down  for  testator  at  his  request  aio  not,  47. 

oral,  looked  on  with  disfavor  when  writing  became  general,  44 

oral,  valid  as  to  personalty,  at  common  law,  44. 

statutory  provisions  limiting,  45. 

statutory  provisions  regarding,  strictly  construed,  46. 

onus  of  proving  title  under,  109. 

parties  to  an  appeal  from  order  allowing,  109. 
Wnsrsss  to  Dkbd,  must  kiiow  the  grantor,  661. 
WniTiKOS,  erasures  and  interlineations  must  be  explained,  66L 
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ABAinX)NMENT. 
See  ImuKAVCB— MABDr& 

ACCESSORIES. 

Om  Cbabobd  Aft  AcPMBOBT  in  an  indictment  for  mnrder,  is  bomnd  to 
■awref  to  the  Tariooe  oonntB  charging  him  —  ftocecoiy  to  the  erime  com^ 
mitted  bgr  one  who  has  been  convicted.    CommomoeaUh  y.  Ktu^pp^  B9L 

ACCOMPUCR 
See  CoimssiONS,  4. 

ACEKOWLEDQMENT. 

CnoiviQani  of  Pboof  ov  a  Dkxd  mart  rtate  that  the  sabeotibSng  witneas 
examined  bgr  the  officer  knew  the  person  who  ezeonted  the  deed,  and  a 
rtatement  tiiat  he  aaw  him  aign  it  is  not  soffident  proof  of  his  identity* 
Jodbson  y.  Osborn^  649. 

ACTIONS. 

L  Aonov  ON  Lost  Kotb. — Plaintiff  is  entitled  to  recover,  in  an  action  at 
law,  on  a  promissory  note  alleged  to  have  been  lost,  where  its  existence' 
and  contents  are  proved,  and  it  does  not  appear  that  it  was  negotiable, 
or  if  negotiable,  that  it  has,  in  fact,  not  been  negotiated.    Cfhamdron  y. 

1  Rbquxbitb  of  DiOLABATioN  IN  socB  AcnoN. — If  the  dedaraticn  alleges 
the  execution  of  such  note,  its  contents  and  loss,  and  that  it  is  still  due, 
it  need  not  state  whether  it  was  indorsed  or  not  before  it  was  lost,  nor 
whether  the  loss  happened  before  or  after  it  became  due.    Id, 

See  Aomor,  4;  Assist,  1;  Boksb;  Chamfx&tt  ajxv  MAZimirAXCB;  Cov* 

TEACVB,  12,  13;  Fraud,  1,  2;  Invkxkfkbs.  2. 

ADMINISTBATOKS. 
See  ExiouToaa  and  Aduini8T]latob8. 

ADVERSE  POSSESSION. 

Poeaiasioy,  What  is  kot. — Where  one  entered  into  possessiop 
under  a  promise  of  the  owner  of  the  land  to  give  the  same  to  him  and 
his  wife,  and  the  owner  afterwards  devised  to  the  wife,  it  was  held  in 
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^JeotaMPt  Inoii^t  by  her  bdzi  thai  a  poaieMion  coaiiimad  thirty 
ymn  vndm  a  oonwyanoe  ftoai  the  husband  waa  not  adT«M»  and  that  a 
eonrajanoa  ta  the  hnaband  woaU  not  be  pnaomed.    Jadtmm  t.  /Wafll. 

AGENCY. 

L  CovTEAor  OF  ImuKAVCS  ElBTaium  smo  bt  a  Pkbsov  as  Aonrr  ia  to 
ba  conaiderad  the  priocipal'a  oootract^  and  althoai^  the  policy  pRmdct 
that  if  loaa  ooonr,  payment  ahall  be  made  to  the  agent»  in  the  event  d 
anch  loaa  and  payment^  the  aame  will  be  oonoderad  aa  made  to  him  ia 
his  repieaentative  capacity,  and  not  in  hia  own  rifi^tb  Bradem  t.  La, 
Im.  Co,^  277. 

t.  Whskbib  av  Aonrr  oah  nr  Ainr  Casi,  where  he  oontnela  aa  anch,  in- 
aert  in  the  agreement  atipnlationa  in  hia  own  favor  in  lebtion  to  the 
matter  which  loAna  the  object  of  hia  agency,  diicnawd,  but  not  decided. 
Id. 

S.  IiTDiviDUAL  DsBT  OF  AV  AoBHT  oan  not  be  eat  off  againat  a  debt  owing 
to  his  prindpaL    Id. 

4.  AonoN  ON  THX  Pbomxsi  of  av  Abmt  OvncEB  in  hia  official  capacity  te 
pay  a  reward  for  apprehending  a  deserter,  can  not  be  maintained.  Be(- 
isNop  T.  Bdnharif  021. 

BseOosfOEAXiora^  7;  Fccnmis;  ImuBABCB— Mabihi^  13^  14,  U^  IC 

ALDiONT. 
See  HtJSBAin)  avd  Wifi^  11, 12. 

AMENDMENT. 

AmniMDnr  to  Shsbiiv^s  Bcnnur  of  Wbit.^A  sheriff  may,  even  after 
Jndgment,  by  leaye  of  the  court,  amend  hia  retam  on  awiit^  Mmc  pre 
<tmc,  in  order  to  ahow  that  the  writ  waa  in  fact  aerved  on  the  defendant 
before  the  Judgment  was  rendered;  and  anch  retom  eo  made  will  ba 
sofficient  to  sustain  the  judgment,  althon^  made  after  writ  of  error 
brought.    H^in  t.  McMkrn^  68. 

APPLICATION  OF  PAYMENT& 
L  If  Dbrob  do  bot  Afplt  Paticbbtb,  creditor  may  vpfisf  thaok    Baris 

T.  itOeri;  209. 
Si  Whbbb  BBiTHBB  Debxob  BOB  OBBixnoB  AppuBB  the  payment^  eqoity 

will  apply  it  to  a  note  on  which  there  is  no  soiety,  inpntomoa  toappty* 

ing  it  to  one  on  which  there  is  surety.    Id, 

ARREST. 

1.  Rbmbdt  fob  Iixboal  Abbbst.— Action  on  the  esse  for  maUdooa 
cation,  and  not  trespsse,  is  the  proper  action  to  bring  against  a 
who  wrongfully  sues  out  a  writ  of  attachment^  regularly  issued,  snd  by 
▼irtue  thereof  makes  an  iHegal  arrest.    Plummer  v.  DfttneU^  816. 

S.  A  Pabtt  bot  bbino  an  OmoBB,  JuarnmBO  ubdbb  Lioal 
need  not  show  it  returned.    Id. 

See  Falbb  iMVBnoBiOEBT;  Pbocbh. 
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ASFOBTATIOK  OF  LABCENY. 
8m  Ookrrutzoval  Law,  1;  Cbookal  Law,  1;  IsmcmEm^ 

ASSAULT  AKD  BATTERY. 

1.  Iv  Dewkssk  ov  Possbssiov,  Munlt  and  bafctery  are  jnitiflable;  bat  a 
woQndiiig  is  not;  bat  in  defending  an  aasanlt  by  the  intrader,  a  wound- 
ing ia  jnstifiable.     Shain  v.  Markham,  232. 

i.  EzcnsiTB  ViOLXNCs  IK  Bbpbllino  Absattlt. — ^A  plaintiff  in  an  action 
for  an  aasanlt  and  battery  can  not  recover  if  it  appear  that  he  need  ex- 
eeanTe  violence,  and  sach  as  was  UK.b  necessary  in  his  own  defense  ia 
repelling  the  assanlt    EUioU  v.  Brown,  644. 

ASSIGNMENT. 
See  Bankbxtptoy  aitd  Izraosvsiior. 

ASSUMPSIT. 
See  BioNXT  Had  Ain>  Bmcovkd;  Tosm 

ATTACHMENT. 

L  CcROM  AMOMO  Bbxwxbs  AND  RxTAiLBBs  OF  Bbbb  considefed  with  ref* 
eranoe  to  the  rights  of  the  brewer  and  the  attaching  creditors  of  the 
retailer,  and  the  beer  held  not  to  be  attachable  as  the  property  of  the  re- 
tailer.    Mddrum  v.  Snow,  4S9. 

8.  Bbplevin  Libs  AOAnrar  thk  Attaghino  Ofticeb  on  behalf  of  the  brewer 
to  whom  the  retailer  had  assigned  all  his  special  property  in  the  beer.    Id, 

&  Where,  on  an  Exscutobt  Contract  for  a  sale  at  a  fatare  time,  an  agree* 
ment  is  made  whereby  the  goods  pass  into  the  possession  of  the  bargainee, 
the  sale  is  not  completed  so  as  to  subject  the  goods  to  attachment  at  the 
snit  of  the  bargainee's  creditors,  until  the  act  contemplated  is  done,  or 
the  condition  performed.    Reed  v.  Upton,  645. 

See  Damaoss,  4;  EzEMmoNS;  Injunctionb,  6,  7,  8. 

BAILMENTS. 

Railib  oav  not  I>bnt  Bailor's  Right,  unless  he  shows  that  it  had  been 
judicially  determined  that  some  other  was  entitled  to  demand  restitutioii, 
or  that  some  other  with  better  right  than  the  bailor  had  taken  it  from 
the  bailee  without  his  fault.    Stephens  v.  Vaughan,  216. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  iKaoLVXiiT  Dxrtor  mat  Orvx  Prbferenck,  by  paying  the  debt  of  one^aed* 
ttor  in  full,  to  the  exclusion  of  the  rest  of  the  creditors,  provided  it  be 
done  with  good  faith.     Bt^fum  v.  Orten,  562: 

Si  AsBiONER  UNDER  A  FoREiON  COMMISSION  OF  Bankrcptct  is  uot  entitled, 
before  judgment,  to  an  injunction  to  restrain  the  bankmpt  from  receiv- 
ing from  the  custom-house  here  property  which  was  on  the  high  seas,  on 
its  way  from  England  to  New  York,  at  the  time  the  comnussion  issued. 
Abraham  v.  Plestoro,  738. 

tk  AniONMBNT  UNDER  THE  BANKRUPT  LaW  OF  ENGLAND  doCS  UOt  Operate 

as  a  legal  transfer  of  personalty  of  the  bankrupt  in  this  country,  even  as 
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between  the  wmngnfm  and  the  bankrapt    Per  Mftynaidt  Oliver,  and  Stab. 

bins,  seoAton.    Id. 
i.  If  thi  Q00D6  m  ov  boaxd  a  Bbitish  Vbbel  on  the  hfgb  eaee  at  the 

time  of  the  aaaignment*  they  ue  within  the  Jiuiadictioa  ef  Kngland, 

peM  nnder  the  oommianon  iasaed  there.    Bat  thie  fanet  lanrt  be  rni 

Per  Maynard  and  Stebbina,  aenatork    Id, 
fi.  Aflsnrr  ov  a  Banxbuft  to  a  Statutobt  AwpoinmiT  of  hia  |Kvpetty 

ia  not  to  be  preaomed  before  the  completion  of  the  prwwwwtinga  in  baiik- 

mpfasy.    Per  Maynaid  and  Oliver,  aenatora.    Id, 
6.  If  A  Btatutobt  AasioimHT  bb  CovsmBBBD  Volubtabt,  aainJmetioB 

will  not  iaaoe  in   favor  of  the  aeaignee  before  Judgment    /Vr  OHwm^ 

aenfttor.    Id, 

See  Kboohabu  ImfTBuioEiiTB,  4,  fi»  d,  7;  PABSBXBnnp,  8. 

BILLS  OF  REVIEW. 
SeeRBviBW. 

BONA  FIDE  PUBOHASEBa 

FkAvmTUST  Salb  n  not  Bindino  upon  a  aabeaqfoant  fteaa/itpnahMV 
from  the  vendor.    Newmm  t.  Lyean,  166. 

See  CoHDmoKAL  Salbs^  1. 

BONDS. 

AonoB  ON  Bohd,  whbbb  Tub  fob  Pbbfobmabgb  ia  aftarwvda  enhiged  faj 
the  partiea  by  pand,  mnat  be  npoft  the  agreement  enlaigiiiig  the  time  for 
performanoe,  and  not  upon  the  original  bond  for  the  penalty.  Ford  v. 
Camjtfidd^  689. 

See  EzBOUTOBS  abd  Aomzvi8XBatob8,  1,  2;  Guabdtab  abd  Wabd^  ^  6,  7; 

Shbbdts,  2,  4,  7,  9. 

BOUNDARIES. 

IfOVUHBBTB  BATHBB  TKAH  PlAB  MaDB  BT  OBiaiXAL  SUBVBIUE  oC  B  tHMt  oC 

land,  are  to  be  reaorted  to  in  aaoertaining  the  tme  boimdaiieB;  and  it 
makea  no  differanoe  that  the  monnmenta  were  made  by  one  aorvejor  and 
the  plan  by  another,  and  that  the  plan  alone  ii  lefawed  to  in  the  deed. 
JBmumdr.  Tarbox  840. 

CHALLENGK 

See  JuBT. 

CHAMPERTY  AND  MAINTENANCE. 

IfOBBT  BbGBIVBD  UNBEB  A  CoBTBACT  IN  VlOLATIOB  OF  THB  SCAXVTB  afUnat 

champerty  and  maintenance  can  not  be  reoovarad  in  an  aetkn  lor 
had  mid  received.    Beii  v.  Strong,  607.   • 

CHARACTER. 
See  Evn>EBGB;  Slabdbb. 

CHARTER. 
See  Municipal  CoBPOBAiiOBa»  2, 
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GLADi  AKD  DELIVEBT. 

COMMONS. 
SeeKonci,  2. 

CONDITIONAL  SALES. 

BY  Boir4  FiBB  PcTBCHASXB  at  sheriff 'i  nK  thill  tem«owiMr 
may  reporohaM  within  a  giT«ii  time,  is  a  oonditional  sale.  EdrkigUm  t. 
Harper,  145. 
SL  Oirua  ov  Pbotino  that  by  the  exeoation  of  a  defeasance  simnltsneonsly 
with  an  absolute  oonToyanoe,  the  parties  intended  the  transaction  to  be  a 
conditional  sale,  lies  upon  the  psrty  maintaining  that  sooh  was  the  in- 
tention.   Id. 

See  Fbaubulknt  Coztystancbs,  2,  4;  Mobtqaobb,  1,  & 

CONFESSIONS. 

L  CoBVBasiojiB  Madb  undsb  Hopb  ov  Pabdon  extended  are  not  admissi- 
ble; and  all  confessions  made  at  the  same  interyiew  where  sooh  hope  is 
held  ont  will  be  presumed  to  have  been  made  under  the  same  Hflnffn^^ 
CommowioeaUh  v.  Knapp,  491. 

t.  Idbbi. — ^Bnt  if  the  prisoner  was  not  influenced,  his  confessions  are  admissi- 
ble.   Id. 

S.  That  a  Fact  was  Ascbbtainbd  thbouoh  thb  Coimssioir  of  the  prisoner 
may  be  shown  by  the  gotrenmient.    Id, 

4b  Thb  CoNiEasioys  ov  as  Aocompucb  made  in  writing  on  the  promise  of  ex- 
emption from  punishment  if  he  would  turn  state's  evidence,  are  admissi- 
ble against  himself,  should  he  refuse  to  testify  on  behalf  of  the  govem* 
ment  on  the  trial  of  his  principaL    CamfnonwedUh  t.  Ktiapp,  034. 

CONFLICT  OF  LAWS. 

L  Lbz  Loci  CoMTBAOTUS  GoTBBNS  all  agreements,  unless  otherprise  expressly 
provided,  or  made,  in  contemplation  of  being  perfonned,  at  a  dififorent 
place.    Malpiea  v.  McKown,  279. 

Si  Law  ov  thb  Placb  whxbb  a  Contbact  is  to  be  performed  governs,  al- 
though the  law  of  the  place  where  the  party  resides,  against  whom  the 
agreement  is  sought  to  be  enforced,  differa.    Id. 

I.  FoBBiON  Laws  must  bb  Proybd,  like  other  facts;  but  where  a  countiy, 
now  foreign,  once  formed  a  part  of  the  same  country  with  that  in  which 
the  laws  of  such  foreign  country  are  relied  upon,  the  laws  common  to 
both  at  the  time  of  separation,  do  not  require  proof  in  either,  and  they 
will  be  presumed  to  remain  the  same,  unless  the  contrary  be  proved.   Id. 

4m  Law  of  thb  Placb  wbebb  a  Contract  is  to  be  performed  governs.  Al- 
though the  law  of  the  person*8  domicile  against  whom  the  contract  is 
sought  to  be  enforced,  differs;  and  where  the  owner  of  a  ship,  residing 
in  New  Orleans,  had  sent  her  to  carry  passengers  from  Vera  Cruz  to 
Havana,  it  was  held  that  contracts  made  by  the  master  within  the  scope 
of  his  authority,  were  binding  upon  the  owner,  and  that  the  same  were 
governed  by  the  laws  of  Mexico.     Array o  v.  CurreU,  286^ 
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S.  OwHZE  OF  ▲  Tbbel  D  LuBLB  £or  tcsti  of  the  mftrtnv  wfthintlM 
of  hit  employmeiit*  aooording  to  the  lawi  of  the  emmtry  whore  the 
are  oommittod.    Id, 

6L  CousTS  ov  LoinsiAKA  HAVS  Judicial  Ebowlbdox  of  the  Uws  of  Speia. 
and  that  they,  before  the  revolntion  in  Soath  America,  wera  the  Uwa  of 
the  new  republioa,  and  will  decide  oaaea  aooording  to  those  Uwb,  nnlne 
they  are  ahown  to  be  abrogated.     Id, 

7.  CouBTS  wiL^  NOT  Ekforcb  thx  Laws  of  another  coontiy  to  the  injnzy 
of  their  own  citizens;  bnt  if  a  citizen  goes  abroad  and  makes  a  contract  n 
pursuance  of  the  laws  of  snch  place,  he  is  boond  thereby.    Id, 

fL  AoBSUfsyT  Madk  t:n  New  Yobk  to  be  executed  there  moat  be  gorened 
by  the  laws  of  that  atate,  and  if,  by  those  laws,  the  same  would  be  nsttri* 
COS  and  void,  it  will  be  so  held  here.    Clague  ▼.  Creditatif  900. 

See  Bajtebuptct  and  lareoLVXNCY;  Ck>NTBACfis,  4;  Ezigutobs  ahd  Aiihui« 

ISTBATOBS,  11;  JUDGMXHTB,  12L 

OOKSIDERATIOK 

IvADBQUAcr  OF  CoiwiDiKATioK  TO  BfTAUDATi  A  Bbbd  muft  be  SO  gnat  m 
to  ahook  the  understandings  and  induce  the  betief  that  the  tnnaaetioD 
waa  ftwndnlent.    Pope  v.  BramdoH,  49. 

See  Demdb,  7;  Byidxnob^  19^  I9l 

OONSnTUnONAL  LAW. 

L  Comri'iWfiUirAL  Law.— The  act  of  the  legislature  pmridiing  the  offnae  of 
bringing  stolen  pit^perty  into  this  state  ia  not  unoonstitatianaL  SUtte  t. 
Seay^W. 

1  SowRnoNTT  BxLONOS  OHLT  TO  TBX  PiOPLB  in  this  fepubUo,  and  the  gov- 
ernment is  strictly  limited,  both  by  its  nature  and  by  oooatitntional  pro* 
▼isions.    CampbdPa  eaae^  960. 

%,  Gkvkral  AasBMBLT  OAV  EzKBomB  HO  Abbetrabt  Fowke  over  the  rights 
or  property  of  an  individual,  and  no  authority  beyond  its  l^gittmato 
sphere  as  a  legislature.    Id* 

CONTINnANCB. 

<hr  Monov  fob  Cortihuavox  of  a  Cafital  Caub,  the  prisoner's  affidavit 
of  the  absence  of  a  material  witneaa  will  be  received  In  support  of  the 
motion.    CommomoidUh  v.  Knapp,  491. 

CONTRACra 

1.  Ovs  OF  Sbvxbal  Jodtt  Obuoxbs  may  make  such  aRangamsnt  with  the 

principal  debtor,  without  the  consent  of  the  oo-obligeea,  as  will  rslsMe 
the  surety.    Clark  v.  PaUon,  203. 

2.  Okx  Joint  Obuokb  hat  Rkt.b/ibb  the  debt    Id. 

3.  Co-OsuoEBS,  UKX  Paktkkbs,  are  in  general  bound  by  the  aets  itf  one 

another.    Id. 

4.  Ck>NDinoNAL  Obligations  — Bt  what  Law  Qovbbhxd.— The  law  in 

f oroe  at  the  time  an  obligation,  th»t  ia  oonditiooal,  waa  oontraotsd,  not 
that  in  force  when  the  condition  takes  plaost  most  govern  the  ri^^ts  of 
the  parties.     Town  v.  Syndics  qf  Morgan^  299. 
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&  PluxMnB  TO  Pat  ▲  GiBTAnr  Bxni  nr  Waksb  of  a  Pabtigulab  T&adb 
oaii  only  be  diachaiged  by  the  delivery  or  tender  of  sooh  waree  m  are 
entire,  and  of  the  kind  and  fashion  then  in  ordinary  nae.  DenneU  y. 
Sharif  9S6. 

6.  CONTBACT  WILL  HOT  BB  TmFLTBP  WHBBB  AN  EXPBBSS  COBTBACfr  EXISI^ 

or  the  &ct8  are  inconaistent  with  the  contract  to  be  implied.  SUn-JteU  v. 
Watkina,  438. 

7.  A  OoNTBACr  1TNDBB  Sbal  MAT  BB  Dbfbated  by  an  executed  parol  con- 
tract    Munroe  ▼.  Perhna^  4tH, 

&  8amb — Ohb  who  Oontbacts  under  seal  for  the  erection  of  a  building, 
and  refoaea  to  proceed  after  the  work  has  been  partially  finished,  may 
recover  on  the  parol  promise  to  pay  for  the  labor  and  material,  if  he,  re* 
lying  on  such  promise,  completes  the  building.     Id, 

ft.  Samb— Whbbb  Two  Pbbsobs  were  responsible  on  the  sealed  instrument 
to  pay  for  the  erection  of  a  buildings  and  both  superintended  the  work, 
one  acting  in  the  other's  absence,  and  always  witii  a  Joint  view  to  the 
same  object,  a  parol  promise  by  each  at  different  times,  to  waive  the 
written  contract  and  pay  the  reasonable  value,  makes  the  pronuses  joint. 
Id. 

10.  A  Wbitikb  Covtbact  not  undbb  Seal  may  be  varied  by  a  subsequent 
parol  agreement;  if  by  such  agreement  the  time  of  payment  is  extended, 
no  action  lies  upon  tiie  original  contract  until  the  expiration  of  that 
time.    Of^fton  Bank  v.  Woodward^  566. 

11.  Two  Inbtbuvbntb  Exbodtbd  at  thb  Saxb  Tdib,  between  the  same 
parties,  and  relating  to  the  same  subject-matter,  are  to  be  construed  to- 
gether as  forming  but  one  contract.    Jacknn  v.  McKenny,  690l 

1£.  Pabol  Em^ABOEMBNT  OF  THB  Tdcb  for  the  pexfcrmanoe  of  a  covenant 
in  a  sealed  instrument  is  good.     Langworthy  v.  SrnUh,  651. 

13.  Rbicxdt  18  ON  thb  AftBBBMBNT  Enlaroino  THB  TiXB,  and  not  on  the 
covenant  itself,  where  there  is  an  enlargement  of  a  condition  precedent. 
Id. 

See  Aobnot;  Oohfuot  of  Laws,  1,  2,  4,  8;  Oobfobationb,  7;  Damaobb,  2; 
Husband  and  Wifb;  Infanot,  3;  Lonatiobi  Rmchiwon  of  Con- 
tbaotb;  Shiffino,  5. 

CORPORATIOKS. 

1.  CoNVBTANCB  BT  OoBPOBATioN  OF  ALL  ITS  PBOFEBTT  f or  the  payment  of  aU 
its  creditors,  without  preference  or  priority,  sb  valid;  and  the  positive 
assent  of  the  creditors  is  not  essential  to  the  operation  of  such  deed. 
Popa  V.  Brandon^  49. 

%.  PoWEBOFCoBPCttATioNToGoNTBr  mPBOPBBTTforthe  payment  of  its 
creditors  sb  not  affected  by  the  fact  that  the  legislature,  in  its  charter, 
provided  that  the  stockholders  should  be  individually  liabb  -to  the  pay« 
ment  of  all  its  debts.     Id. 

3.  COBFQBATION  MAT  EZBCUTB  A  DbBD  TO  OnB  OF  THB  CoBPOBATOBS,  intrust^ 

for  the  payment  of  its  debts.    Id. 
4b  Tee  DnsoLimoN  of  a  Cobfobation  n  a  Mattbb  of  Law,  arising  from 

facts;  and  the  facts  that  lead  to  the  legal  conclusion  that  the  eolporation 

has  been  dissolved,  must  be  averred  in  the  plea.  Johnr.  F.  and  M.  Bank^ 

119. 
&  PtBA  THAT  A  CoBFOBATiON  has  forfeited  its  charter  by  misuser  or  non-usei 

Am.  Daa  Vol.  XZ— SO 
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bMi  jwiidallf  dfldarad  at  Ite 
C  PuiaHOKr  Von  GiTBT  to  ft 

topped  froM  eoBftcadiii^  Ikift^  at  Ihe  date  gf  Ihe 
■ot  a  eotpontkn.    /dL 

7.  CoBnmisiovnLiAKsavGiHrimacnaotaBdvaeidBadafajiti 
,  iaed  ^  iiti     Avfar  t.  JfcdhaMe  #1 /aa.  Col,  661 

8.  PuiOHOBT  Hon  Br  AvInumAJKBOcnrAVTia  valid  votil 

anairtlioriMd  by  lav.    /dL 


anlf  M  Th  ■  hk  fmliTidail  unto  ind  nal  tint  rf  thii  iwiwilaai      i«. 


Imuwumw  js  io  Coim>— Qa  apgikation  of  tlM  juy  it 
JadgBto  iiirtiiit  thaa^in  aa  aetkai lor  tor^  vkat 
wOl  eacEx  aoatu    SOktU  w.  Btowm^  eiL 


OOUBTBSY. 
See  Down^db 

COVENAHlSw 

L  CovBUVT  or  ▲  Lbao  of  a  lot  in  a  town  bj  tha  owmt  of  the  latlat  ttyt 
the  le«ee  eliall  have  the  ezdoalve  rig^t  to  keep  a  aton  in  the  town  for 
a  period  of  ten  yean  ia  not  landing  npon  penooa  liaifng  other  loto  in 
tho  aame  town  from  aoch  owner,  altfaon^  thcj  have  notice  thareoC. 
Taphr  v.  Owen,  117. 

t.  CufVEKAWTB,  Whot  PlDBBOKALb— 43adi  a  ooveoant  ia  peraooal;  it  doea  not 
nin  with  the  land,  nor  doea  it  create  aaj  lien  thereon,  l^gil  or  eqoitable; 
and  upon  a  hreach  thereof  the  le«ee'a  remedy  ia  against  the  leanr  for 
bleach  of  oontraet.    /d. 

6l  Kov-noooBMAjraB  of  CofvxvAirr  to  Dbjvkb  PwawiWAiaT,  not  aieoeed 
esoept  oeeaeioned  by  the  act  of  God,  of  the  law,  of  the  obligee^  or  of 

216L 

GREDITOB'S  SUIT. 

fUiM  ot  BiAUXT  MAT  BB  Dbcbibd  dt  A  CBSDiiOK'k  SuzT  agpiuat  heiEi 
and  deviaeee,  before  the  caoae  ia  r^gnlariy  aet  down  lor  hearing  where 
the  daim  baa  been  diatinetly  eatabliihed,  in  whole  or  in  part,  and  the 
inanflioieiu^  of  the  penonal  eatate  has  been  ehown  or  admitted.  Camp- 
helPa  ea$e,  S0O. 

CRIMINAL  LAW. 

1.  Obb  who  Ck>MMEi8  Labcbht  ih  a  .Sisibb  Statb,  and  briag^  with  hun 

into  thia  etote  the  property  atolen,  may  be  poniihed  nnder  onr  laws. 

8taU  V.  Stay,  66. 
S.  Tbb  Svpbemx  Ck>UBT  WILL  BOT'  Aflsxoir  AH  PBnovBB^  Omjbsbl  one 

who  18  only  an  attorney  of  the  ooort  of  common  ploaa.    Ccmmonweattk 

▼•  Knapp,  491. 
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tk  A  Lbt  of  TBI  WxnrxnBS  bevobx  tbx  Grand  Jubt,  ezamined  in  » 

cmpitil  ease,  will  be  diieoted  to  be  funuahed  to  the  prisoner'a  ooaaaeL 

Id. 
4b  A  Vnw  OF  TEB  Placb  where  a  murder  waa  oommitted  will  be  pennitted 

on  the  reqaeat  of  the  jury,  aoqoieaoed  in  by  the  ooonael  on  both  aidea 

and  by  the  priaoner.    Id, 
&  To  BB  Pbbsbht  Aidiko  AiTD  ABBiTiiro  A  MuBDBB,  the  abettor  mnat  be 

in  aaoh  a  aitoation  that  he  mig^t  render  aome  aid  to  the  perpetrator  of 

the  crime.    Id. 
6L  Thb  Fact  that  thebb  was  a  Consfibaot  to  murder  doea  not  of  itaelf 

afford  a  l^gal  preaomption  that  the  oonapirator  aided  in  the  aotoal  per* 

petration  of  the  cxime.    Id, 
7*  Idbm. — ^If  a  oonapirator  be  in  a  aitaation  to  aaaiat  the  perpetrator  at  the 

time  the  crime  waa  oommitted,  the  burden  is  on  the  oonapirator  to  rebat 

the  preanmption  that  he  waa  there  to  cany  into  effect  the  oonoerted 

cnme.    Id, 
E.  PuBOHASB  OF  Pbetbnbkd  Titlb  dooa  not  aeem  to  be  aa  indictable  oflinae 

in  Kew  Hampahire.    Httdduek  v.  WUmarth,  670. 
I.  A  Sablb  Cavobt  ox  a  Tbap  in  the  wooda,  ia  not  the  anbjeot  d  laroeny. 

Nariomr,  Ladd^  578. 

See  CoxFBBBioire;  CoNToruAirGi;  Jubt. 

CEUBLTY. 
See  Husband  and  Wif& 

DAMAGE  FEASANT. 
See  Fbncbb;  Tbb8PA88,  5. 

DAMAGEa 

L  liBAflUBS  OF  Damaois  FOB  AN  Officbb's  Failubbto  SBU<iind«  aa  eKeon* 
tion,  ia  the  benefit  the  plaintiff  would  have  derived  from  the  aala  of  the 
property  had  it  been  adld.    Potta  y.  CommonwecUiJi,  213. 

8.  Mbabdbb  OF  Damaobs  FOB  Bbbach  of  Contbact.— a  party  injured  by 
breach  of  contract  ia  bound  to  protect  himaelf,  if  he  can  do  ao  with  rea« 
aonable  exertion,  or  at  trifling  expenae;  and  he  can  recover  from  the  de- 
linquent party  only  auch  damagea  aa  he  could  not,  with  reaaonable  eflbrt^ 
have  avoided.     Miller  v.  Marinet^a  Church,  841. 

Sb  Daxaobs  in  AcmoN  against  Shbbiff  fob  not  Sbbtino  Exbcution  are 
awarded  only  for  the  actual  loea  sustained  by  the  plaintiff  through  the 
neglect  of  duty,  unleaa  such  neglect  was  willful,  witii  intent  to  injure  the 
plaintiff,  in  which  oaae  they  should  be  awarded  for  the  full  amount  of  hia 
debt.    Hod9d(mr,WUkiM,U7. 

4.  An  Offigbb  who  Attachxs  a  Stbanobb's  Pbopbbtt  in  the  hands  of  a 
third  person  can  not  deduct  from  the  damagea  to  be  awarded  against 
him  the  amount  of  any  debt  he  may  have  paid  to  such  third  peraon,  ow- 
ing to  him  from  the  debtor  in  the  wnt^  and  which  debt  waa  claimed  to  be 
a  lien  on  the  property.     Tuxworth  v.  Moore,  479. 

A.  On  Bbbach  of  a  Covbnant  to  Convet,  bt  a  Bona  Fidb  Vendob,  who 
believed  th«t  he  had  a  good  title  at  the  time  of  making  the  c<mtract,  but 
afterwards  disoovered  that  he  had  not|  and  refused  to  reoei ve  any  part  of 
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the  parehaae  money,  only  nominal  duugee  oui  be  reoorered.  Baldmim 
▼.  JTttftfi,  627. 

6.  Vbndbb  hat  Show  zv  Mitioation  ov  Damaoxs  that  the  property  wm  not 

as  repteeented,  and  that  the  leptiaentation  waa  fraudulent^  on  propernolioe 
tiiereoft  in  an  aetion  for  the  eonaideration  or  on  the  aecority.  BmHom,  ▼. 
SUwart^  692. 

7.  TszsB  OAX  BK  BUT  oHS  AwnMBMBNT  07  Vamaowb  in  an  aetion  againat  two 

for  false  impriaoBmettt;  and  if  aeveral  damages  are  given  by  tiia  jury,  the 
pUintiif  may  enter  afiotte|>roM7iU  againa#one  and  take  jndgnwit  ai^inst 
tiieother.    HoUeif  r.  Mto,  li& 

Sea  iMPBOTXHXim;  Jjatvanonu,  1;  Nxw  Tbxau,  4|  Plbamvo  amd  Tauuy 

TIOB,  6;  8LAXDSB,  7. 

DEED& 

L  0na>  07  Got  from  a  father  to  his  ohildxen  of  all  the  estate  whieh  he 
owned  a*  the  date  of  the  deed,  "or  shall  own  at  hia  death,**  doea  Mi 
pass  money  of  which  the  father  died  possessed;  not  even  if  he  was  poe- 
ssased  of  the  money  at  the  date  of  the  deed.    BuOer  y.  Seq/Seli,  211. 

S.  Bkuvxbt  IB  Ebbemtial  to  the  effisetiveness  of  a  deed.  Hm(^  t.  Asfea, 
280. 

I.  Lbathi  o  A  Dud  Siohbo  asb  Attibxed  oh  a  Tabu,  withoat  ddircry  t» 

any  person,  and  in  the  abaenee  of  the  donee,  is  not  sofficient  endence  of 
delivery.    'Id, 

4b  Bbuvset  hat  bb  ImrBBBXD  from  sots  withoat  words,  or  from  words 
withoat  acts,  or  from  both  combmed.    Id, 

S.  DsBOBiFnoN  IN  Dbbd  OoHUBifCKD  ov  TKB  SxDB  of  the  road;  thoMe  by 
vaiions  ooozses  to  the  road;  thenoe  by  the  road;  and  sooh  deecHptian 
was  considered  not  to  include  the  road.  Applied  to  mvtoal  deeda  of  xe* 
lease  by  tenants  in  common.    Sibley  v.  Hotdenp  521. 

6L  Dbuvxet  07  Dbbd  to  Thibi>  Pbbsoh,  in  the  aboenoe  of  the  pantee,  and 
for  the  use  of  such  grsatee,  is  a  valid  delivecy.     Bvfmm  v.  Onsen,  062. 

7.  Gbaiitbb's  Liabilitt  ab  Subxtt  07  thb  Grabtob  is  a  good  cooaideratioD 
to  support  a  conveyance  aa  against  the  grantor's  orediton.    Id» 

8w  A  Dbbd  07  Labd  ibom  a  Dbbiob  to  his  ersditor  will  operate  aa  a  pay« 
ment  to  the  extent  of  the  land,  though  tiisve  is  no  agreed  prioa  for  the 
land.    Id, 

9.  Dbbd  ajtd  Ooibhpobajiboub  Acrbbmbiit  ConxBiTBD.— Where  a  mothei 
conveyed  to  her  two  sons  in  fee,  and  took  back  aa  agreement  under  eea) 
from  one  of  them,  of  the  same  date,  declaring  the  intention  of  the  par- 
tiea  to  be  that  the  grsator  should  hold  the  pivperiy  and  its  rents  and 
profits  for  lif e^  and  covenanting  to  abide  by  such  agreement,  the  deed 
and  agreement  were  construed  as  one  contraot^  giving  the  grantor  a  life- 
estate,  with  remainder  in  fee  to  the  granteeai  Jacktom  v.  McKemnf, 
69a 

lOl  Dbbd  takqto  Bftbct  in  Futubo. — ^A  deed  of  bargain  and  aale  founded 
on  a  pecuniary  consideration  to  take  effect  in/mhtro^  is  good.    Ai. 

II.  Dbbd  AND  DE7BAaANCB  GooDAB  CovBNANTTO  8cAND  SBiBBDb— The  de- 
feasance above  mentioned  being  part  of  the  deed,  such  deed  being 
founded  on  a  pecuniary  consideration,  is  valid  aa  a  covenant  to  stand 

Id. 
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12.  Boob  BmAaAXCS  xat  Opeeati  as  ▲  Rbbbtatiov  in  iavor  of  tho 
gnntor.    Id, 

18.  SlUSUBB  OB  iMTVBUXnUTXOV    IV  TBX   MaTXBIAL  PaBT  OV  ▲  DiXD,  of 

which  no  nofeioe  ia  taken  at  the  ezecation,  ia  »  easpicunu  eiroamsiMioe 
which  mnst  bo  ospUinod  to  tho  jnry'o  latiifaotioD  bgr  tho  party  prodno- 
log  tho  dood.    Jackmm  v.  Osborth  649. 
8eo  Aokbowudomiht;  Bousiubiss;  ConaiDKRAXioBr;  CoBPomAXioira»  1, 1. 

DEFEASANCES. 
8eo  DiKDe,  11,  12$  MoBioAon,  IL 

DELIVERY. 
8oo  OcnnnAjmi  t;  Dnoe;  FnAiTDUuorT  OomrxTAiran;  Saum. 

DEVISES. 

L  DBvmi  07  AV  EiTATB  TO  ▲  Wm  during  her  lila^  and  the  leaidoo  to  the 
teatator'b  biotben,  A.  and  B.,  to  diepooo  of  the  aamo,  ''among  oor 
bcothon  and  nstofa  and  their  children,  as  they  shall  jadge  shall  be  meet 
in  need  of  the  same,"  yeets  a  tnut  estate  in  A.  and  B.  for  the  benefit  of 
the  brothers  and  sisters  and  their  children  liying  at  the  testator's  death, 
other  than  A.  and  B.  and  their  children,  to  be  enjoyed  by  them  after  the 
wife's  death;  and  after-bom  children  and  those  who  become  needy  there- 
after do  not  take.  BuU  y.  Bull,  86. 

S.  Dkvibs  when  Void  vob  Uvgiiitaivt7. — Snoh  a  devise  is  not  void  for 
nnoertsinty  of  the  persons  of  the  devisees,  beoaose  a  nUe  is  given  by 
which  those  persons  may  be  ascertained,  vis.,  the  ma$l  needy.  Id. 

1.  Dbvisb  fOB  THB  PAncBHT  OF  DxBis,  if  Sufficient  and  effectual  for  that 

purpose,  is  valid,  and  oreditors  can  only  take  the  estate  devised;  but  if 
the  property  devised  is  insufficient,  or  the  devise  ineffectual,  it  is  void 
against  creditors.    CampbeUCe  earn,  80Ql 

4.  A  Dbvibb  to  Okb  job  aitd  dueiho  his  Katubai*  Livb,  and  to  the  chil- 

dren of  his  body  lawfully  begotten,  to  have  and  to  hold,  unto  the  aaid 
deviae^  for  and  during  his  natural  life,  and  after  his  deceaae  to  the  heirs 
of  his  body  lawfully  begotten,  and  to  their  heba  and  aaaigna  forever, 
givee  a  life  estate  te  the  devisee  and  a  remainder  in  fee  te  his  ohildran* 

Bogere  v.  Bogere^  716. 

SeeLBOAona 

DOWER. 

L  PBonTB  OF  DowBB  IiAim  belong  to  the  huaband  during  coverture^  and  be 
may  convey  them.    EdringUm  v.  Harper^  liS. 

2.  No  DowEB  IS  ExoHANOBO  Lanss.    Stevens  v.  Smith,  206. 

5.  DowxB  Exists  whkbb  Husband  is  Sbisxd  in  law.    Id, 

4.  To  BB  Tbn  AST  BT  CouBTBST,  wifo  must  bo  seised  in  deed.    Id, 
6b  Kbithbb  THB  WiFB  OF  Feofbb  TO  Usxs,  nor  wife  of  ofetui  que  nee,  was  en« 
titled  to  dower  in  the  land  so  held,  priov  to  the  statute  of  uses.    Id. 

6.  No  DowBB  OB  Tbttst  Estatb  at  common  law.    By  act  of  1790,  husband  or 

wife  of  ceetui  que  truet  or  cestui  que  use  became  entitled  to  dower  or  cour- 
tesy.    Id. 

7.  Op  Lands  to  Which  a  Husband  had  a  Right  in  Equity  to  conveyance 

of  the  fee-simple,  the  wife  is  entitled  to  dower.    Id, 
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8.  UvooHsmoi  AL  BoHD  fOK  GovTKTAyoB  of  title  tD  imd,  witirtiw  Ite  wife 

of  the  Tvodfle  to  dower  in  the  land.    ItL 

9.  Ykvdoe's  Lbv  tqk  tbb  PoBCBisE-wnnrrv  m  waA  omb^  will 

hit  wife  to  dower.    IdL 

10.  iMWtAMTAMwouB  BsiDr,  DowxB  DEPDmoio  o«.— Whn  eoe  : 
en  eetite  beneBciaQy  forhls  ownnae^  eren  for  en  tnrtmt^  Ide  widow 
titled  to  dower.    UcCamie^  t.  Orimn,  4M. 

11.  Widow  u  vot  Ehtitkd  to  Dowa  Difuiiiuv  ov 
Smoi  where  the  hnabend  wee  the  mere  infltronMBt  far  peenig  Hw 

eHW^0v        ^  ^^e 

12.  LracAVTAHSODS  Sbudi  fob  nn  Combbkkd  Un  or  nn  Hosbavd 
otheriy  where  the  hiisbeiid*s  intereet^  reel  or  oontiqgenl^  can  aoi  be  w- 

fff{min^^  Knt  w  ^at^^tinmA  until  tlwt  gwa»ilU«iM«  of  all  tfao  WnS  tO  whieh 

the  land  ia  aabeement^  doea  not  entitle  the  widow  to  dower.  /dL 
13L  TEAV8noBT8xiBDrTQK8rBaALPi7BPoa--NoI>owsB.--WlMnthe€lnl> 
dren  of  a  deeeaaed  peraon  entered  into  a  parol  agnement  to  divide  faia 
eatate  equally  anioogtheiii«  and  pnrraant  thereto  one  oi  tfaem*  who  had 
received  more  than  hie  ahare  by  a  oonvejanee  of  hnd  in  the  father'r 
life-time,  conveyed  eaid  land  to  one  of  hia  brothen»  who,  on  the  aame 
day,  gave  bonda  to  the  other  childrBn  to  pay  their  leapeutife  aharea,  and 
eaceented  a  mortgage  of  the  land  to  aeeore  the  aame,  the  morlgpigor^ 
widow  waa  held  not  entitled  to  dower,  it  iq[ipearing  that  if  dower  were 
allowed  the  land  wonld  not  be  aoffieient  to  pay  off  the  mortgnge.  JdL 
14  Ths  Widow  ib  Ehtitled  to  Dowse  in  the  whole  of  a  elate  qoairy,  of 
whieh  her  hnaband  died  aeiaed,  and  which  lay  moatly  nnder  gmond,  bat 
partially  above  ground,  althon^  but  one  quarter  had  been  dug  over,  it 
being  the  praotioe  to  take  a  certain  aeotion  on  the  aozfaoe,  dig  to  «  eer- 
tain  depth,  and  then  commence  on  the  aoxfaoe  agidn.  BSUmg$  v. 
Taylor,  683. 

DUBB88. 

MovBT  Paid  to  Onk  vot  EinmxD  to  it,  under  audi  dmc«m  or  neeeaiHy 
aa  givea  it  the  character  of  a  payment  by  compulaian,  may  be  reoofeied 
back  in  an  action  for  money  had  and  received.    Ckam  v.  Dwiaa^  86SL 

EASEMENTS. 
See  PttxaoRiFTiov. 

EBIINENT  DOMAIN. 

Peitatb  Pbofibtt  oak  hot  bb  Taken  for  public  uae  without  rwimwiae 
tion.     Forajfthe  v.  Ellis,  218. 

EQUITY. 

1.  CouBTS  or  Equttt  will,  on  a  proper  caae  being  made,  m  eramine  aooounti 

settled  by  the  probate  eenrt;  each  settlement  being  only  prima /aeie  cor^ 
reot,  and  not  conclusive.    Bmckenridgt  v.  HoUoatd,  123. 

2.  Equity  will  not  Compel,  or  even  invite  the  husband  to  coerce  or  in* 

fluence  his  wife  to  surrender  a  right  which  the  law  haa  vealed  in  hec 
Edringion  v.  Harper^  14& 

See  HUSB.1ND  and  Wife,   11,    14;   Prrpbtoatino  Tbstimont;  Rbtisw} 

Wills,  0. 
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ESTATES  OF  DECEASED  PERSONS. 

L   HBBS  09  A  DSCBASED  DiBTOK  WEBV  LlABLX,  ftt  OOOQIDOII  Uw,  Only  fot 

the  ancestor's  bond  debts  to  the  extent  of  reel  assets  desoended,  bat  this 
liability  has  been  extended,  by  statate,  in  Maryland,  to  simple  contract 
debts.    CampbeWs  ctue^  360. 

t.  Hob  OB  Dkvisbb  who  has  Alienkd  Rxai^it  descended  or  devised  to 
him,  in  respect  of  which  he  is  liable  for  the  ancestor's  debts  by  bond  or 
simple  contract,  remains  personally  liable,  or  the  creditor  may  pnrsne  the 
specific  produce  of  assets  so  aliened.    Id, 

t,  Alxxvation  bt  thb  Hkib  or  Dbyisek  after  suit  bronght  in  such  a  case,  is 
▼oid  as  against  creditors.    Id, 

4.  PKB80VAL  Ebtatb  18  FiBAT  TO  BB  Afpued  in  the  payment  of  debts  be- 
fore the  real  estate.  Personal  property  bequeathed  to  the  widow  of  the 
testator  must  be  applied  in  payment  of  the  debts  of  the  estate  before 
land  devised  can  be  made  chargeable.    Rogen  y.  Sogen,  716b 

See  Crbditor's  Sun. 

ESTOPPEL. 

1.  To  ComnruTB  a  Vkbdiot  a  Lbgal  Estoppbi^  the  feet  mnst  hare  been 

in  Issoe  on  the  face  of  the  pleadings  in  the  first  proceeding  and  the  ver* 

diet  mnst  be  pleaded  as  an  estoppeL     Towns  v.  Ntnu^  578L 

t.  A  Statb  mat  bb  Ebtoppbd  by  acts  of  the  l^gislatore.    Bi^Uld  y.  PermUf 

08a 

See  Landlobd  akd  Tbnamt,  4 

EVIDENCE. 

1.    EvXDBirCB    OF    SUBSCBIBXKO  WmTESS  TO    AN  IwrrBUHIMT  HAT  BB  Dl8- 

psvsKD  WITH  when  it  is  shown  that  lie  resides  out  of  the  state.  Barrin' 
ger  v.  Sneed^  74. 

2.  Pabol  Evidbngb  is  not  Adiossiblb  to  add  to  or  yary  the  terms  of  a 

written  contract     Id, 

Sb  Pabol  Evidbncb  is  admissible  to  show  the  terms  of  a  contract  of  sale 
containing  a  warranty,  although  one  of  the  terms  thereof  was  the  giving 
of  a  written  transfer  of  title  by  a  third  person,  who  held  snch  title  in 
trust  for  the  vendor.  In  snch  case,  the  bill  of  sale  given  by  the  tmstee 
does  not  operate  to  exclude  or  supplant  the  oral  contract  in  pursuance  of 
which  it  was  given.    Adams  v.  Oray,  82. 

4  Dbolabations  of  an  Injubed  Pabtt,  made  out  of  courts  are  admissible 
on  the  trial  of  an  indictment  for  rape,  to  show  that  the  testimony  of 
such  party  as  given  at  the  trial  agree  with  such  declaration.  State  v.  De 
Woy,  90. 

6.  Pabol  Evidbncb  of  Dbcla&ations,  made  by  one  person  to  another,  is 

inadmissible,  if  such  declarations  have  been  reduced  to  writing;  the 
writing  is  the  best  evidence.  So  held,  where  the  person  making  tho  dec- 
larations was  deaf  and  dumb,  and  the  declarations  were  communicated 
in  writing  by  such  person  to  the  witness.  Id. 
A.  General  Chabactea  of  the  Pbobboutino  Witness,  on  the  trial  of  ao 
indictment  for  rape,  may  be  shown.    Id, 

7.  Defendant  hatino  Attempted  to  discredit  the  testmiony  of  the  prose- 

cuting witness  on  the  trial  of  a^^  indictment  for  rape,  by  showing  that 
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vt  AX  Aenax  at  Law 
wcO  M  betvwn  tte  ptttifli.  to  dwv  that  A  deed 
iataidedaAASortepge;    BeaJmf  r.  Slo^h  9J. 
tL  A  Dbsd  with  ax  Komewmewt  to  Baoaxrwr  ox  Coxaiv 


tlnid  penoHi^  beiiiuiWA  by  psral 
to  be  A  sortemge;    Id, 

tbo  will,  tendiBg  to  dtowtfaat  ahe  wm  nndatj  JaStmmrmt^^  die- 
held  that  the  aunt  was  admiMiWe  only  far  the  purpoae  of 
diowiogtfaoetateoltheteetihirtmmd.   Oimuioek  r.  Hmdl^me  Ke.  Soe^ 

loa 

IL  Pabol  EvmniCB  u  IVAuaaBnui  to  dtow  that  oertein  bywf,  mtenilBd 
to  hATO  been  ghren  to  oertAin  fwiBiHia,  wen  omitted  by  tfao  penon  who 
dxafted  the  wiU,  either  for  the  pmpoee  ci  rratoripg  the  legarifA,  or 
p— ^*«"g  tho  will,  there  beiqg  no  evidenee  ci  faad  or  mirtakeu     Id. 

12.  JuDOMKST  AOAiHST  TKB  CovMVASTEi,  in  A  aoit  of  which  the 

had  notioe,  ia  oTidenoe  egpiml  the  lAttcr  that  the  leoovery  waa  ohtained 
by  panmoont  title.    Jkufempori  t.  Jl/«iar,  143. 

UL  Boca  JuDOMKST  IB  CoHCLVsnrB  SviDBS<s»  where  the  notioe  ia  aaffidentfe 
onleai  obtained  in  conaeqMMe  ol  aome  fact  whidi  oocnzred  After  the  date 
of  the  corenant.    Id, 

14  Pabol  Etidkigb  ov  Ck>VDVCT  AHD  CoHDRKur  of  tho  paitiea  ia  admianble 
in  oonatming  a  writing  donbtfol  on  iti  faoe^    EdrmgUm  t.  Harper^  145u 

16.  Pabol  EviosircB  to  Pbofb  Fbaui^  or  naory,  or  the  fllegUily  of  tho  oan> 
tract  or  the  oonaiderAtiop,  ia  always  admlaribln     Id, 

Id.  KiooBD  ov  A  Suit  u  hot  Svidxvcb  agunat  one  not  a  party  thanto^ 
Ntw9on  ▼.  Lycan^  156. 

17.  Pabol  EnDsrcB  ov  Covtbbtb  ov  Dbxd  ia  inadmianhle  withont  proof  of 
inAbility  to  produce  it.     Hughu  t.  EaMm,  230. 

16L  Pabol  Etidengb  n  IxAinfiBBiBLi  to  show  thAt  Another  pemn,  than 
thoee  who  appeer  on  a  bond  as  aoretiea»  waa  to  aigntfaoaame  aa  a  aoraty. 
PoUee  Jury  y.  Haw,  294. 

16l  Pabol  Etidbngb  of  Covszdxbatiov  ov  DsEa^PArol  evidenoe  ia  admisri- 
ble  to  prore  a  oonaiderAtion  additional  to  that  which  ia  es^reand  in  the 
deed;  and  such  eyidenoe  ia  admiaaible  to  connect  with  anch  deed  a  mort- 
gige  of  the  same  land  nuule  one  yeAr  After  the  deed,  and  fonnded  npon 
SQch  additional  consideration.     Tyler  t.  CarUtmt  ZSl, 

SOL  ADKunioira  ov  Fobxsb  PoansaoB  not  Evidbkcb,  Whbw.— Admissioiia 
of  the  widow  of  an  intestate  as  to  the  terms  on  which  she  held  chattels 
belonging  to  the  estate,  sre  not  Adoussible  sgAinst  a  snbseqnent  possessor, 
who  professed  to  hold  them  as  sdministrAtorde  boiu$  non  of  the  basbend, 
bat  who  is,  in  fact,  a  trespasser  against  the  real  owner.  SUkHmU  t.  Wai- 
l^fM,  43a 

81.  Whebx  a  Msmo&axdum  WA^)  Writtkn  09  thb  Bottom  of  a  note 
specifying  the  time  of  payment,  parol  eyidenoe  ia  admiasible  to  show 
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wlwii,  bj  whom,  and  imd«r  wb*t  eiroamitanoei  it  wm  plftoed  ibera. 
ffeifwood  y.  Perrin^  519. 
UL  SiWH  MmoBAHDUM  Bmro  AvnzxD  before  deUveiy  of  fbe  note  to  the 
pftyee,  peiol  eyidenee  ie  iaedmlMiblo  to  show  that  tiie  tone  of  payment* 
a4  epeeifled  in  the  memovandnn^  was  dependent  npon  a  oonditJon.    Id. 

SS.  Bjboobd  of  Pbikoipal*8  Cowionov  iBprtmafacU  eridenoe  of  hia  guilt 
npon  the  trial  of  the  acoeaaory.  To  rebnt  it,  the  aoceeaory  most  ahow 
that  the  principal  clearly  ought  not  to  hare  been  convicted.  The  ooort 
■aid  they  were  unable  to  apply  any  definite  limitation  to  the  admiaaion 
of  the  evidence  in  anch  caae.    CcmnumweaUk  v.  Knapp,  534. 

94.  If  thb  Coubt  Admits  Eyidsnce,  the  Jory  can  not  reject  it  aa  inoom* 
patent;  bat  they  may  diaregard  it  aa  incredible,    /i. 

S&  BaooRD  OF  Adjudication  of  thb  Coukt  of  Sbssioks,  eatabUahiug  Che 
boundary  line  between  two  towna,  can  not  be  given  in  evidence  aa  to  the 
original  line  between  the  townahipa,  in  an  action  between  private  land 
owners.     Lawrence  v.  ffaynes,  554. 

26b  Ths  Pkrambulations  of  thb  Lnrx,  made  by  aeleotmen  of  the  two  town% 
may  be  given  in  evidence  in  such  an  action.    Id, 

S7.  TwiDf  ONT  AS  TO  Cbaractxr  OF  A  WiTKiss  aent  into  the  nei|^borhood 
where  a  party  formerly  lived,  to  learn  his  character,  ia  not  admiasibla. 
Douglass  v.  Tousey,  616. 

26.  TisTiKONT  AS  TO  GxNiBAL  Charactxr  onlt  ia  admiaaible,  and  not 
merely  the  opinion  of  a  few  persona.    Id. 

29.  Witness  mat  Usb  a  Mkmobandum  to  refresh  hia  memory.  ffoUadap 
V.  Marsh,  676. 

30.  Gbantob  with  Wabrantt  ia  a  competent  witneaa  for  the  grantee  in 
an  action  brought  by  him  to  recover  the  land,  though  it  would  be  other* 
wiae  if  the  action  were  against  the  grantee.    Jackson  v.  Mice^  663. 

31.  SuBSCBiBiNO  Witness  must  be  Pbodugkd,  if  within  the  Jurisdiotion  of 
the  courti  to  prove  an  inatrument  under  seal.    Id. 

32.  Exemplification  of  the  Record  of  a  Deed  in  Wbono  Countt.— 
Where  a  deed  conveya  tracta  of  land  lying  in  two  countiea,  but  ia  re- 
oorded  in  only  one,  an  exemplification  of  suoh  reoord  ia  not  admiasible 
aa  a  record  in  an  ejectment  for  one  of  the  traota  which  Ilea  in  the  other 
county.     Id. 

33.  On  Proof  of  the  Loss  of  the  Obiqinal  Deed,  such  exemplification 
ia  competent  evidence.    Id. 

34.  DEPOsmoN  Taken  under  an  Act  to  perpetuate  testimony  is  not  ad« 
miaaible  in  evidence,  where  the  witness  ia  living,  without  proving  his 
inability  to  attend  court;  a  mere  presumption  of  inability,  ariaing  from 
hia  advanced  age,  will  not  suffice.    Id.  . 

35.  Pabticulab  Facts  forming  links  in  the  chain  of  evidence  againat  the 
plaintiff,  can  not  be  received  in  mitigation  of  damagea.  Wormmuih  v. 
Cramer,  706. 

36.  Possession  of  Stoun  Pbopsbtt  ia  such  a  fact  where  the  charge  ia 
larceny.    Id. 

flee  Confessions;  Confuct  of  Laws,  3,  6;  Equitt,  1;  EzscunoN,  29; 
Qbants,  3;  Judgments,  2,  4,  6, 8, 14, 16, 17, 19;  Partnership,  1;  Priv- 
ILBOBD  Communications;  Seduchon,  5, 6;  Slander;  Statutes;  Usage; 
Witnesses. 
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EXECUnOliB. 

L  Ibumnwm  Imvt^  Wbsbt  Yau».— When  land  had  been  levied  vpoa  aad 
mt^  tot  the  Bam  of  a  few  oenti  in  ezoeai  of  tiM  aaunnt  atatod  in  ihm 
execntion,  the  proceedingi  were  held  Tslid,  the  ezoeaa  being  within  iiae 
"M^'g^™,  de  mimmis  non  curat  Ux,    HuMiingUm  t.  Wimekett,  84. 

t.  ExcjHWiVB  LsTUS,  althon^^  important  in  point  of  amoonti  do  not  on  that 
aocoont  avoid  the  entire  levy;  as  the  debtor  may,  if  aggrieved  thereby, 
obtain  redreas  by  application  to  a  ooort  of  chancery.    ItL 

8.  Shzbiff  havimo  Rbooovized  thx  LEOAim  and  anthority  of  an  eaceeii> 
tion  by  acting  under  it,  can  not  afterwards  retain  the  money  coUertid, 
becanse  the  writ  was  illegal  or  nnanthoriged  by  the  jodgmenL  Slaie  t. 
Hieks,  1 18. 

4.  Writ  or  EzBOunoir  havtho  bken  IgsuxD  by  a  ooort  of  competeat  jnrie- 
diction,  an  error  or  irregnlarity  in  the  rendition  of  the  jadgment»  or  in 
the  previous  proceedings,  furnishes  no  excose  to  the  officer  for  withhold- 
ing the  money  collected  by  virtne  of  the  writ»  bat  the  same  ahoold  be 
paid  to  the  execution  plaintiff  on  demand.    Id, 

6.  OmoKB  MAT  Befusx  to  Sell,  after  levy,  where  he  discovers  thai  the 

property  is  exempt  from  exeoation.    PoUs  v.  CcmmonweaUk,  213. 
8.  BoT  WHBBi  JuBT  Impahslbd  to  try  the  ri^t  of  properly  haa  disagreed, 
or  had  decided  that  the  property  was  snbjeot  to  exeoation,  the  officer  is 
not  allowed  to  use  his  disoretion.    Id. 

7.  That  PLAiMnrr  wouu>  not  hats  bebk  Butdized  by  a  sale  ia  no  jus- 

tification to  an  officer  for  failing  to  seU.    Id. 

8.  OvJt  WHO  Rbokivbs  niOM  ak  OmcKB  pivperty  levied  upon,  covenanting 

to  redeliver  at  a  given  time  and  pUoe,  can  not  excuse  non-delivevy  by 
the  fact  that  the  property  was  exempt  from  exeoation.    Stepkema  v. 
Vaughan,  216. 

9.  Sams— To  Justift  Nov-bxlivbet,  on  the  ground  that  the  property  was 

taken  from  covenantor's  possession  by  another  officer  under  an  exeoation, 
it  must  be  shown  that  such  officer  had  authority  so  to  do,  and  that  the 
property  was  taken  before  the  day  for  delivery.    Id, 

10.  Exboution  AGAiNgT  THX  GooDS  OF  Onx  givcs  no  anthotity  to  sell  thoee 
of  another.    Fwaythe  v.  ElUa^  21& 

IL  Fbaub  B7  PUBOHASE&  AT  Shbbiff's  Sale,  whereby  others  were  pra- 
vented  from  attending^  will  furnish  ground  for  setting  aside  the  sale  at 
the  suit  of  the  execution  defendant.     Martin  v.  BUghl^s  Hehn,  228. 

12.  Issuance  of  Exeoution  bt  the  Clerk  wiTHotrr  Authortet  will  be 
good  if  ratified  by  the  creditor.     Clarkaon  v.  White^  229. 

18.  Tbitst  PBorEBTT  IS  NOT  SUBJECT  TO  EzBCCTiON  Under  a  judgment  re- 
covered against  a  trustee  oor  his  individual  note.    BotOck  y.  JTetser,  237. 

14.  Personal  Propertt  Passes  bt  Delivery  only,  and  to  make  a  sale  of 
it  valid,  there  must  be  a  delivery,     /d. 

18.  Or  Execution  Sale  of  Pebsonal  Property  it  is  not  necessary  that 
the  officer  should  formally  hand  it  over  to  the  purchaaer;  but  it  most 
be  actually  levied  upon  by  him,  must  be  shown  to  the  bidders  at  the 
time  of  sale,  and  be  in  his  power  to  be  delivered  aotually.    Id, 

18.  In  Louisiana,  Two  Executions  can  not  issue  at  the  same  time  on  tiie  aame 
judgment,  whatever  may  be  the  number  against  whom  the  judgment  may 
have  been  obtained;  and  if  two  executions  are  issued,  one  after  the 
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other,  the  second  is  irregalar,  bnt  the  first  is  not  affected  thereby.  If 
both  are  iasaed  at  the  same  time,  and  one  has  been  acted  upon,  the 
second  may  be  enjoined.    Hudson  v.  Dangerfield,  297. 

17.  JuDQMBNT  MAT  Bi  Imfbached  AS  Fbaudttuekt  bt  Shebitf,  in  a  suit 
against  him  for  not  levying  execution  under  it,  where  he  proTes  he  rep- 
resents a  creditor  of  the  judgment-debtor,  and  shows  a  legal  precept  from 
such  creditor.     Clark  v.  Foxero/t,  309. 

18.  DsFEZTDANT  IV  SUCH  ACTION  18  NOT  BouND  TO  Pbotb  all  that  he  avers 
in  his  brief  statement;  he  need  only  prove  that  he  represents  a  creditor 
and  that  the  plaintifTs  Judgment  is  fraudulent.     Id, 

19.  SmEEinr  may  Jcstift  und£k  Proceas  of  Kxbcution  without  showing 
it  to  have  been  returned;  and  title  acquired  under  sheriff's  sale  may  be 
good  without  showing  the  execution  returned.    Id, 

80.  ExsccmoN.  Whbn  Satisfied  bt  Judgment. —Where  the  agent  of  an 
execution  debtor  pays  to  the  sheriff  the  amount  of  the  execution,  with  the 
intention  of  keeping  it  alive,  and  is  afterwards  reimbursed  by  such 
debtor,  the  execution  is  satisfied  by  such  payment,  and  a  subsequent  levy 
thereunder  is  void,  notwithstanding  a  ratification  by  the  judgment- 
creditor  of  the  sheriff's  attempt  to  assign  the  execution.  Steoens  v.  Morse^ 
837. 

21.  Goods  Taken  in  Execution  abb  Repletiablb,  where  the  taking  by 
the  officer  was  wrongful     Brum  v.  Ogden,  593. 

22.  Replevin  Libs  in  all  Gases  wuere  Tbbbpass  can  be  maintained  for 
taking  and  carrying  away  goods.    Id, 

23b  An  Officer  who,  having  an  Execution  against  one  person,  seises  the 
goods  of  another,  is  liable,  in  trespass,  to  the  latter;  the  goods  may  also 
be  recovered  by  replevin.     Id. 

24.  CusTODT  OF  Law. — Goods  wrongfully  taken  by  an  officer,  as  where  the 
goods  of  A.  are  seized  under  a  writ  against  B.,  are  not  in  custody  of  the 
law.    Id. 

25.  Suspension  of  Pboceedings  after  Lett  by  direction  of  the  execution 
creditor,  until  he  shall  give  further  instructions,  the  debtor  being  left  in 
possession,  renders  the  execution  dormant,  and  deprives  the  creditor  of 
his  lien.     Iliekok  v.  Coatet^  632. 

26.  After  such  Suspension,  a  Purchaser  fob  Value  from  the  debtor 
in  possession,  acquires  title,  and  may  maintain  trespass  against  the 
officer  dispossessing  him  under  the  execution.    Id. 

27.  Timb  and  Place  of  Givino  the  Order  of  Suspension,  or  of  the  plaintiff's 
purchase,  need  not  bo  averred  in  the  replication,  in  such  a  case,  to  the 
plea  of  the  officer  justifying  under  such  execution.     Id. 

28.  Omission  of  the  Christian  Names  of  the  Plaintiffs  in  a  Judgment 
does  not  render  void  an  execution  in  which  the  names  are  fully  stated. 
Jennings  v.  Carter ^  635. 

29.   MiSRECITAL  IN  AN  EXECUTION  OF    THE    DaTE    OF   THE   JUDGMENT  may 

be  explained  by  paroL     Id, 
30.  Replevin  mat  be   Maintained  for   Goods  Taken  on  Execution 

from  the  possession  of  the  defendant  by  one  having  the  property  therein, 

and  the  right  to  reduce  them  to  actual  possession.    Dtmham  v.  Wyckt^^ 

695. 
81    Principle  that  Goods  so  Taken  abb  in  Custodia  Leois,  and  can  not 

be  replevied,  applies  only  between  the  officer  and  the  defendant  from 

whoso  possession  they  are  taken.    Id. 
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3SL  To  Cranrrnm  a  Lsvt  vmvkr  am  EzKimos,  the  offinr  ihorld 

ttpQO  tbm  pumiiet  whan  tlie  ddeadnf  s  goods  an,  aad  tike  actaal  pa»- 
iwinn  oi  iht&m,  if  it  cm  h&  dooe.  Tlia  ^ooda  ■hoold  1m  bno^it  wiUm 
his  Tiev,  sad  snbjeeisd  to  bis  eontraL    Beekmum  t.  lauamg^  707. 

m  Thb  Ovncm  sbould  Asbbt  his  Xitlb  to  the  goods  by  ▼irtaa  off  tiis 
osseiitioiiy  sad  it  seems  that  bis  sctui  divsstiag  the  dsftifmfb  poans- 
sioOy  should  be  off  socfa  a  ehsoeter  se  woold  sobjeet  hini  to  aa  artina  of 
fasspMS.  vsMitaotfbrtbeezeoatioo.    Id. 

9L  Teb  Omen's  Acn  swkjld  me  Puhjo;  opsa,  sad  aaaqn^oea],  aad 
Botiaag  aboold  be  doae  bj  him  to  eaat  eoBoaafaaflBt  over  the  tnaaaotioa. 
Id. 

U.  A  BmmMt  Litt  on  Ooou  Isfft  oa  the  pramises  ia  the  posseamm  off  the 
defaadant  ia  the  ezeeatioay  aad  ao  act  doae  to  give  aotoriety  to  tt»  or 
to  bciog  it  to  the  kaowledgs  of  the  Uadlorda  of  the  prrmisni^  off  whom 
the  defaadaat  ia  a  tenaat  for  aeariy  a  year,  after waida  chi  aot  have  the 
effect  to  debar  the  daim  off  the  Uadlorda  for  veat.    Id, 

9L  KoncB  TO  thi  Shxbivf  of  Bnrr  Dub  tkb  Lahdlobd  off  the  deffsad- 
Bat,  ia  aoi  aecoeeaiy  previoos  to  the  removal  off  the  goods  from  the 
^f"**^  premises  It  is  good,  evea  after  sale,  if  it  be  given  beiore  the 
flioney  ispaidover  tothephdotiffintheezeciition.    Id. 

See  Daiugbb^  1,  3;  Exsmriobs;  Frauvulkkt  CovyxTAiica,  9^  14; 
Snjuorw;  Scbbrbhip,  7,  8;  Taxatiov,  1,  4. 

EXBCUT0B8  AND  ADMINI8TBAT0B& 

L  BovD  €fw  AmmnaTBATOB,  Gokrbotiho  Mbiaxx  nr.— Where,  by  -rTtn¥% 
the  aame  of  the  deoeaaed  waa  ioserted  in  the  ooadition  of  aa  admiaklra- 
tor*!  bond,  instead  of  that  off  the  administrator,  the  mistike  will  aot  vitiate 
Boch  bond,  when  it  is  apparent  from  the  fMse  of  the  instnunent  itself, 
without  resorting  to  extrinsio  ctrcnmstancee.    Moore  v.  CkapmoM,  5& 

t.  Failurb  of  ADMDnaTBATOR  TO  CoMPLT  wirH"  I>BCfBSB  off  ooort  of  probate, 
directing  him  to  pay  the  amount  doe  to  the  distribatee,  constitutes  a 
breach  of  the  condition  of  hie  bond,  for  which  the  distributee  may  main« 
tain  an  action  against  him.    Id. 

5.  EzBOUTOBS  ABB  KOT  LiABLB  FOB  C08X8  OH  appeal  from  probate,  eapeciaUy 

if  they  have  been  dted  in  on  the  appeal,  but  have  failed  to  appear  and 

defend.    Comttoeh  v.  Hadlywne  Ec  Soe.,  100. 
4i  ExBcrroTOB  Acrota  as  Such,  who  baa  no  benefidal  interest  under  the  will, 

is  a  competent  witness  to  estabUsh  the  same.    If  be  acts  homafide  in  the 

performance  of  his  daties,  his  compensation  for  services  is  not  dependent 

upon  the  will  being  proved ;  consequently  he  is  not,  for  that  reaaoa,  ia* 

competent  to  prove  the  same.     Id, 
&  Adkinibtbatob  Skllino  Pbopxbtt  Ezbmpt  from  sale,  is  liaUe,  in  trover, 

at  the  suit  of  the  widow  and  heirs.    Jojthaon  v.  BryaaA^  142L 

6.  ExiouTOR  DB  Son  Tort. — Any  intermeddling  with  the  goods  of  aa  intes- 

tate by  a  stanger,  makes  him  liable,  as  respeets  creditors,  ss  executor 
dt  ion  tort.    OUim  v.  Smith,  452. 

7.  LocKiKQ  UP  Goods  for  Safb  Kexpiko  will  not  render  one  liable  aa  ezeeu- 

tor  (U  son  tort.    Id. 

8.  ExxcuTOR  DB  Son  Tort  is  Justifixd  in  Patiko  Dxbtb  of  the  deceased, 

and  may  plead  j)l(me  administravU  as  against  creditors;  but  he  can  not 
retain  for  a  debt  due  himself.     Id, 
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H  SuoR  EzicuTOB,  ir  Scxd  in  Tbotir  by  fhe  lawful  execntor,  for  goods  of 
the  estate,  cm  not  plead  pajrment  of  debts  of  the  deceased.    Td, 

IOl  Such  Patmbnts  mat  be  Provbd  UKDKBTHBOENxiuLlsstniand  recoaped 
in. damages,  if  the  debts  were  jast,  and  there  is  no  deficiency  of  assets.  A2. 

IL  LimBS  OB  ABimnBTBATiON  Gbanted  in  Anothbb  STAtB  give  no  au- 
thority to  sne  or  administer  assets  here,  and  will  not  protect  one  selling 
property  under  them  from  an  action  by  the  rightful  administrator.    Id. 

12.  Air  ExEccTOB  is  Tritsteb  bob  thb  Detisbbs  and  creditors  of  his  testa- 
tor, and  where  the  personal  estate  is  insufficient  to  pay  the  debts,  he  oao 
not  sell  the  real  estate  under  a  judgment  in  his  favor  and  himself  beoome 
the  purchaser.    Bogert  v.  Bogen^  710. 

ISb  Air  EzBGUTOB  can  hot  RBTAZxr  for  a  debt  duo  to  him  whioh  has  been 
baned  by  tha  statute  of  limitations,  notwithstanding  a  proviiion  in  the 
will  for  the  payment  of  all  just  debts.    Id. 

EXEMPnONa 

PBDrrnroTrPBB  AirD  FoBits  abb  not  "Tools^**  necessary  forthe  trade  or 
occupation  of  a  printer,  within  the  intent  of  the  statute,  and  are  not  ex* 
empt  from  attachment  and  sale  on  execution.  Dan^orih  v.  Wood^ 
ward^  681. 

See  RxBOUTOBS  and  ADiONnxBATaBa,  6;  Volontabt  CoNTB¥AHaBB»  2»  8|  4 

FALSE  IMPRISONMENT. 

L  Abbbbt  bt  a  Pbivaxb  Pbbsok  wrrBour  Wabbant,  for  a  fekmj  which 
has  aotnallj  been  committed,  upon  reasonable  ground  tosaspsot  the  party 
anested  of  having  committed  it,  may  be  justified,  iiHMtiier  there  was 
time  to  obtain  a  waitant  or  not;  but  if  no  felony  has  been  committed, 
the  arreet  is  illegal     HoUey  r.  Mix,  702. 

2»  Qfiicxb  Abbbbtino  without  Wabbant,  upon  information  of  another  upon 
which  he  has  reason  to  rely,  that  the  person  airssted  has  oomadtted  a 
felony,  is  justified,  though  no  felony  was  in  fact  committed.    Id. 

Sb  Wabbant  against  John  Bob  does  not  authorise  the  arrest  of  any  other 
person  than  John  Doe;  but  where  it  is  altered  by  inserting  the  reel  name 
of  the  party,  it  is  a  justification  of  all  subsequent  regular  acts  of  all 
concerned  in  its  execution.    Id. 

4k  OmcBB  AND  Complainant  Combinino  to  Extobt  Monbt  from  a  parson 
In  CQstedy  on  a  valid  warrant  for  felony,  by  working  on  his  fears,  ara 
liable  to  an  action  for  fiilse  imprisonment.    Id. 

See  Abbbbt;  Dajcaobb^  7. 

FEMES  COVERT. 
See  Husband  and  Wibb. 

FENCES. 

L  TkVAVTOPACLOBBWASNOTBouNDToFENCs  sgalnstsn  adjoining  dose^ 
at  common  law,  except  by  prescription  or  by  agreement,  but  each  was  at 
his  peril  to  keep  his  cattie  on  his  own  land.    HoUaday  v.  Marsh,  678. 

X  RsMDTAL  or  Pabt  or  a  DivisiOTr  Fence  by  one  of  two  adjacent  land- 
owners, after  giving  the  notice  required  by  statute  of  his  intention  to 
throw  up  his  land  for  common  feeding,  or  to  let  it  lie  open,  remits  the 
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parties  to  their  common  law  rights,  and  the  party  removing  mch  fence  it 
liable  for  any  trespaas  of  hia  cattle  npon  hia  nejghbor'a  land  mimiing  there- 
from.   Id. 

1  Whxui  thebb  18  NO  Towv  Bt-Law  Pkbmititno  Cattlb  to  Ruv  at  large, 
a  land-owner  ia  not  boond  to  fence  againat  cattle  in  the  hi^way  or  on  a 
common,  beoauae  they  are  nnlawfnlly  there.    Id. 

4  Against  Cattln  Lawittllt  Orazzno  on  Coiocon  Land,  ponaant  to  a 
town  ordinance,  an  adjacent  land  owner  mnat  provide  aoffieient  fences  to 
protect  hia  crops.    /<i. 

FIXTUBES. 

nzTUBn  NOT  SivsRABUi  iBOM  Frbkbold.— WhsTB  tho  agsnt  of  the  owner 
of  a  mill  inserts  therein  miUatones  and  mill-irons  of  his  own,  they  be- 
come part  of  Boch  mill-owner's  freehold,  and  can  not  be  lawfully  severed 
by  the  agent;  nor  can  the  creditors  of  the  latter  seise  them  for  his  debC^ 
even  after  the  deetmction  of  the  milL    Ooddard  v.  Bokter^  S20l 

FOREIGN  ASSIQNMENT. 
See  Bankbuftot  and  Insolvbhct. 

FOREIGN  JUDGMENTS. 
See  JuDomNn. 

FRAUD. 

1.  Acmov  10E  AflgnmNO  a  Faiaebood.— The  assertion  of  an  imqnalified 
falaehood,  with  frandnknt  intent  aa  to  a  proeent  ezistmg  faot»  and  a 
direct,  positive,  and  material  injury  resnlting  to  the  p1ainti£^  will  sapport 
an  action  on  the  case.    Benton  v.  Pratt,  623. 

C  FULVILUCBNT  09  CONTBAOT   PBXVBNTED   BT  FaIHB  RbFBBBBNTATIONB.— 

Where  folfillment  of  a  contract  of  third  persons  with  the  plaintiff  is 
aotnally  prevented  by  falae  and  f raodnlent  repreeentationa  of  the  de- 
fendant, an  action  will  lie  therefor,  even  though  the  contract  was  not 
binding.    Id, 

tb  Fbaud  zn  thb  Salb  of  a  Chattbl  dob  not  Bab  a  BnxyvBBT  on  a 
note  given  for  the  prioe,  nnleaa  the  vendee  retnma  the  artide  on  diaoov- 
ering  the  frand  or  ahows  it  to  be  entirely  worthless.  BmHon  ▼  SttwmU 
082. 

4  Pabtt  to  a  FbauduXiBNT  Conikaot  mat  FoBiBT  ms  BiOBT  to  trsat 
it  as  void  l^  his  condnot  in  relation  to  it.    Id, 

See  EviDBNCB,  16;  Bxbcdtionb,  II,  17;   FsAVDiTUErF  OorvBTANGB;  Bb- 

aCISaiON  OV  Ck>NTBACTB. 

FRAUDULENT  OONVEYANGBS. 

1.  Absolitkb  Bill  of  Salb  xb  Void  as  to  creditors  of  the  vendor,  vnlsas  it  k 

followed  and  accompanied  by  possession  in  the  porohaaer.    j/wwcffiy  v. 
Webb,  189. 

2.  RuLB  NOT  Appucablb  to  Conditional  Sales,  or  each  as  do  not  vest  the 

abeolnte  title  at  their  date.    Id. 
8.  No  Reservation  or  the  Possession  to  the  Seller  in  the  written  evi- 
dence of  the  sale  will  exempt  the  transaction  from  the  impatation  of  a 
fraud  in  law  aa  against  bonafidki  creditora  of  the  aeller.    Id, 
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4.  Cbaitok  or  Possession  a  not  Nbgbssast  in  a  oonditiooal  sale;  but  the 

oondition  most  be  in  the  title,  most  appear  in  the  deed  or  bill  of  sale, 

and  most  be  reasonable  and  legal     Id. 
61.  A  Postponed  Dsuvsbt  is  Allowablb  only  in  special  cases.    Id, 
&  Seasons  vob  the  Non-Delivb&y  mnst  appear,  or  be  inferable  from  the 

terms  of  the  contract;  there  can  be  no  explanation  dehors  the  writing 

Id. 
7.  Contract  hat  be  with  Faib  Intent,  yet  fraodnlent  in  law.    Id. 
a.  MoBTOAGOit's  Possession  07  Pkbsonaltt  is  not  jierM  fraodnlent.    Id, 
9L  Doctbinb  or  Ck>NSTJftUUTiVE  Fbaud  does  not  apply  to  sales  under  pcoosss 

of  law.    Id. 
10.  Retention  or  Possession  bt  a  MoBiQAoaB  or  vendor  of  chattels,  inoon* 

sistent  with  the  lace  of  the  deed,  is  prima  /ade  fraodnlenti  bnt  may  be 

explained.    Dhover  ▼.  McLaughlin^  655. 
IL  Fraudis  A  QuEsnoN  or  Law  in  SQch  a  case,  if  the  facts  are  not  disputed. 

Id. 

15.  MoBioAOE  or  Chattels  to  Sboube  Fdtube  Abtanoes,  made  on  the 
strength  of  a  parol  agreement,  the  object  not  being  expressed  in  the 
mortgage,  is  Toid  pro  toato,  as  against  creditors.    Id. 

ML  Badges  or  Fraud  in  Mobtoaoe.— A  mortgsge  of  an  entire  stock  in 
trade,  the  mortgagor  remaining  in  possession  and  selling  the  goods  until 
long  after  the  mortgage  becomes  absolute,  without  any  accounting  to  the 
mortgagee,  the  mortgage  being  for  a  larger  amount  than  is  due,  theactual 
indebtedness  being  indefinite  in  amount,  the  mortgagee  agreeing  to  make 
future  advances,  the  amount  of  which  is  not  steted,  and  only  two  or 
three  persons  haying  knowledge  of  the  mortgage,  will  be  adjudged  fraud- 
ulent in  law,  as  against  creditors,  however  honest  the  intention  of  the 
parties  may  have  been.    Id. 

14  Judgment  Cbxditor  whose  Execution  is  Levied  stands  on  simksr 
ground  with  a  bona  fido  purohaaer  in  such  a  case  as  sgainst  the  mort- 
gsgee.    Id. 

1&   AOREEMXMT  THAT  VENDOR  MAT  KXBP  POSSESSION.— A  vduntSiy  SSle  of 

chattels,  with  an  agreement  in  or  out  of  the  deed  that  the  vendor  may 
keep  possession,  is,  except  in  special  cases  and  for  special  reasons,  to  be 
shown  to  and  approved  by  the  court,  fraudulent  and  void  against  cred- 
itors.   Jennings  v.  Carter ^  635. 

16.  Retention  or  Possession  bt  thb  Vendor  without  ant  Agreement 
affords  a  presumption  of  fraud  equally  strong.    Id. 

17.  Explanations  mat  be  Given  which  will  effectually  repel  such  presump- 
tion.   Id, 

18.  Fraud  is  a  Qubston  or  Law  where  the  facts  are  undisputed;  hence,  the 
su£Sciency  of  the  explanation  in  such  a  case,  if  uncontradicted  as  to  the 
facts,  must  be  determined  by  the  court    Id. 

19.  Vendee's  Want  or  a  Farm  or  Forage  to  keep  cattle  sold  to  him,  is 
not  a  sufficient  reason  to  justify  the  vendor's  continuance  in  possession. 
Id. 

See  Bona  Fide  Purchasers;  Fraud;  Mortoaoeb,  6;  Voluntary  Contxt- 

ANCES. 

FREIGHT. 
See  SuufFiNO. 
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GIFXa 
8m  Dkim^  L 

aSLiJSfD  JUBT. 
8m  Gbooval  Law,  t, 

GRAinS. 

L  UinRD  SsAsn  mat  wr  am  Act  of  CVuvottn  divMl  itwlf  at  com  «f  aD 
|»V|wrtj  in  a  portkn  of  fhe  pablie  kodi,  aad  IfMMfat  H  to 
vaL    It  niAy  ako  m  l^giilato  m  to  maka  the  iMnamiii  of 
aary  to  aflbetoAla  that  object.    Boaimerv.  VaUrtu^  260L 

%  Dmaaov  ow  ram  BMomBom  akd  Ricdtkb  of  tlio  Unitad  Stataa  Laad 
Offioa»  M  to  who  ia  entitled  to  a  portion  of  the  paUie  doMsin,  ia  final 
and  oondnaive,  and  can  not  be  leriewed  by  the  Jndieiaiy.    /dL 

9L  B3M1TA£8  nr  a  Patrit  iMoed  by  the  guvenunent  an  etidanM  agaiBit  n 
peraon  in  poaawaion  of  the  Umd  witiiont  title.    Id, 

i.  To  Comiamm  a  Gmaar  or  rax  LaauusuMB,  no  partiMlar  tHsi  tap 
ninMianr.    Wi^^dd  ▼.  FermU,  68a 

GUABAMTY. 
Am  Wmmna,  C 

GUABDIAH  AND  WABD. 

!•  JvBiBliiunuA  09  VBB  Ovbamb'  Coubv  90  AfFUUif  A  GvAinAV  for  an 
infant  under  the  atatnte  ia  not  direatad  by  the  eaJalwiM  of  n  utaial  or 
teetamentary  gnardian,  nnleaa  aneh  natotal  or  teatamantaiy  gaafdiaa 
haa  entered  upon  thetmat^  and  nndettalcen  tiMmanagamantof  thewaid^ 
eatate.    Fridge  v.  State^  468. 

2,  SuoH  AFPonmairr,  it  ICabi,  will  bi  Vbmsommd  BsaarwcL,  if  qma 
tioned  colUterally,  nnleaa  it  affirmatiTely  appeara  that  there  waa  a  nat- 
nzal  or  teetamentary  gnardian  ^dio  had  nndertaken  the  ezeontion  of  the 
tenet    Id. 

&  AFPonrmxKT  as  Guaboiak  oy  Ovx  or  ram  JvDon  of  the  otphaa^ 
oonrt  preaent  and  aitting,  can  not  be  qneationed  ooUataraUy  m  to  itaoor 
reotneaa  or  regularity,  being  the  act  of  a  ooort  of  oompetMt  Jniiaduy 
tion.    Id. 

4  FncALn  mma.  Twtirrr-OHX  can  not  exeeote  a  Talld  rebiM  to  her 
gnardian,  tboogfa  the  atatnte  providM  that  the  gnaidianahip  oaaaM  at 
aixteen,  and  that  ahe  may  then  receive  her  eatate  from  hergnariiaii,    /dL 

6.  GuABDiAV  ASi>  SuBXXT  BounB  BY  BxcTTAL  iv  BoH0.— A  leoilal  in  a 

gnardian'a  bond  of  the  fact  that  he  is  aoch  guardian  ia  faindlog  belli 
npon  himMlf  and  npon  hia  anrety  in  an  action  on  the  bond.  /d. 
6w  RiT.iEAnit  ExxouTED  BT  AN  iNtAMT  TO  HKB  GuABDiAii,  cn  vaoaMog  Ida 
pramiwory  note  for  the  amount  in  hia  handa,  ia  dearly  pr^Jndieial  to  the 
infant,  and  therefore  void,  becauM  the  note  ia  a  alii^itar  aaomity  than 
the  guard ian*a  bond.    Id. 

7.  Suit  ov  a  Guabdian's  Bond  bxiobb  Invas*  Asbitbb  at  Aob.— 8ait 

may  be  institnted  on  a  guardian's  bond  in  this  atate  befoM  the  infant  at- 
taina  hia  majority,  because  the  atate  ia  the  legal  plaintiff,  and  the  infut 
ia  merely  the  cestui  que  use.     Id. 

See  Husband  and  Wms,  6|  Invavct,  2;  lBTXBnr»  8. 
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HIOHWAY& 
8m  Fbkgi& 

HOmCIDB. 
SMAocnaoaxm 

HUSBAND  AND  WIFIL 

L  li»nif  ftifiTfmfnTTTTTTTninn  iTrrr  TTtit  nnnriilnrnil  mil  illganMml  Sdmt 
V.  Frameiteutf  402. 

SL   HUBBAlfD  AND  WdB  AXB  iNCOHPrnOTT  TO  COXTBAOT  TOOSTBMH  fOT  the 

porpoae  of  binding  or  oonToying  property  directly  irom  the  one  to  tho 
other.    Id, 

Sb  HuBBAKD  AHD  Win  CAN  HOT  DflKOLTB  THS  lifABBZAOB  Co!mu€r,  either 
wholly  or  peitiAUy,  by  any  agreement  between  themaelTeiL    ItL 

4k  YoLVHTABT  SxPABATiON  iCAT  BK  PxBMrmD,  and  evon  enforced,  if  neoee- 
■aiy,  to  protect  either  party  from  the  personal  yiolenoe,  or  gron  monl 
offense  of  the  other.    Id, 

fi.  Hubband's  Bight  ab  Ouabdian  of  his  infant  children  examined  and  de- 
fined.   Id. 

6w  Wm  MAT  CoBTBACT  WITH  Bbspbct  TO  HBB  Pbofxbtt  in  the  mode  xire* 
scribed  by  statute,  and  may  take  and  hold  separate  estate^  and  be  em* 
powered  to  dispose  of  the  same.    Id, 

7-  Hi78BAin>'8  Stipulation  to  Allow  a  Sxpablatb  liAmrsRAirGi  to  his  wils^ 
throng  the  instmmentality  of  a  third  person,  as  auxiliary  to  an  agree- 
ment for  a  separation,  may  be  enforced  at  law  or  in  equity.    Id, 

A.  Bipabatx  Maibtebakcb  akv  Pik-monxt  are  both  founded  on  special  con- 
tract, and  payable  only  during  the  marriage.  Pin-money  is  given  gratu- 
itously for  the  wife's  personal  and  private  expenditure,  and  is  always 
pftjrable  during  cohabitation;  separate  maintenance  is  a  provision  which 
the  husband  contracts  to  pay  his  wife  on  an  agreement  to  live  apart,  and 
is  payable  only  during  the  separation.    Id. 

H  No  Sxparatb  Maiktbnai^cx  ttpok  Merx  Aobbxuent  to  Skpabatb.-— a 
mere  agreement  to  live  apart  will  not  sustain  a  daim  for  separate  main- 
tenance without  a  contract  to  that  effect.    Id, 

IOl  Misconduct  as  Gbounb  iob  Sxpabatb  Maintbnancx.— Separate  main- 
tenance may  be  awarded  to  a  wife  in  equity  where  her  husband  is  guilty 
of  cruel  or  immoral  conduct,  so  that  she  can  not  live  with  him  in  safety 
or  decency.    Id, 

II.  JuBiSDicnoN  OF  Changsbt  to  Grant  Alimont.— The  hi^  court  of 
chancery  in  Maryland  has  entire  Jurisdiction  of  claims  for  alimony  and 
for  separate  maintenance  founded  on  the  husband's  misconduct.    Id, 

12.   AliDfONT  CAN  BB  AWABDXD  ONLY    ON  THB   GbOUND    OB    AdULTBBT   Or 

cruel  treatment  by  the  husband.    Id, 

13.  Cbuzl  Tbbatmbnt,  What  Is. — Personal  injury  and  words  of  menace 
importing  danger  of  actual  bodily  harm,  oonstitute  cruel  treatment;  but 
rude  language  alone  does  not.    Id, 

14.  Sepabatb  Maintbnancb  out  of  tbb  Wiib's  Estatb  may  be  secured  to 
her  by  a  court  of  chancery.    Id, 

16.  *'Wi7b'8  Equity,"  What  Is.— When  the  husband  requires  the  assist- 
ance of  a  court  of  equity  to  get  possession  of  any  part  of  his  wife's  for- 
am.  Dxo.  Yox*.  IZ— <1 
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tone,  it  will  be  refuaed  imlees  he  makes  proTiaion  for  bar  out  of  hh  or 
ahowa  that  he  haa  abeady  adeqnAtely  provided  for  her,  or  that  the 
amoant  la  not  sufficient  for  a  proviaion  to  be  made  oni  of  it.  The  olana 
to  such  proviaion  is  called  "  the  wife'a  equity."    Id, 

10.  Fboyisiok  mat  Ebcbbaob  Wife's  wholb  Fortdhx,  Wbkv.  —  Only  a 
part  of  a  wife'a  fortune  ia  nsnally  aetUed  on  her  by  the  oonrt;  but,  In 
aome  caaea  where  the  hnaband  conaenta,  the  proviaion  may  embnea 
her  whole  fortone.    Id. 

17.  AoBxncEHT  GooB  IN  Part,  and  Void  in  Pabt.  —  An  agreamani  of 
aeparation  between  hnaband  and  wif e^  and  for  the  wife'a  aepanfto 
tenanoe,  ia  void  aa  to  the  aeparation,  bat  good  aa  to  the 
Id. 

IS,  Provision  vor  Wive  Extended  to  her  Childbbh. — In  making  pn^ 
viaion  for  a  wife,  the  court  extendi  it  to  her  ohildxen.    Id, 

10.  iLLBornxATE  Children  mat  Inherit  from  the  mother,  and  firom  oaoh 
other,  in  Maiyland,  aa  if  bom  in  lawful  wedlock.    Id. 

IMPROVEMENTS. 
FlBSON  in  Possession  of  Land  Glaimino  to  Own  the  aame^  ia  ontttlad, 
upon  being  evicted  by  a  anperior  title,  to  have  the  valna  of  Improvomonli 
placed  by  him  in  good  faith  npon  the  land.    BotOmar  v.  reaCreai^  26d. 

mDICTMENT& 

A*  iNDioncBMT  TOR  Bbinoino  Stolen  Peopbbixt  into  a  atate  moat  obaiga 
that  the  poaaeaaion  of  the  property  in  that  atate  waa  fetooioaa.    SlaU  v. 


INFANCY. 

L  Whsbb  the  Bight  to  the  Bbal  Estate  of  an  Infant  waa  aoQglit  te 
be  qneationed  or  charged,- the  role  of  the  common  law  waa  that  the  parol 
ahonld  demnr,  and  that  the  prooeedinga  ahonld  be  atayed  until  he  attained 
hia^majority.     CampbeWs  case^  360. 

t.  Answer  of  an  Infant  or  Lunatio  Devkbb  by  hia  guardian  ad  litem  or 
committee,  in  a  oreditor'a  suit,  admitting  the  plaintiff  a  claim  and  the  in* 
sufficiency  of  the  peraonal  aaaeta,  anthoriaea  tiie  chanoellor  immadiafealy 
to  decree  a  aale  of  the  realty  of  the  deoeaaed  to  pay  debta.     Id. 

t.  Infants'  Contracts,  VAUDirr  of.— An  infant'a  oontraota  for  nenaaaariaa 
are  binding;  thoae  which  may  be  for  hia  benefit  are  voidable  only;  and 
thoae  which  the  court  can  aee  and  pronounce  to  be  to  hia  praifudioa  are 
void.    Fridge  v.  Staie,  46a 

INJUNCnONa 

L  Damages  are  onlt  Given  for  the  diaaolution  of  an  Injunotion  ^^mtb  H 

waa  granted  by  competent  authority.    Montgomery  v.  ffouakm^  223L 
t.  Injunction,  When  Issued.— It  ia  not  enough  to  obtain  an  injunction  to 

ahow  irregularity;  injury  to  the  applicant,  or  apprehension  of  it,  moat  be 

ahowm    Hudson  v.  Dangerfidd^  297. 
tb  Injunction  will  not  bs  Dissolved,  altbouf^  irregularly  obtained,  if  it 

appear  that  upon  another  application  tb3  party  would  be  entitled  to  a 

new  one.     Id. 
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4.  MoKTOAOXB  MAT  Hats  AH  Ivjuvcnov  TO  Stat  Wastb  htion  the  mori- 
g^^  debt  IB  dae.    Murdodli^s  eaae^  381. 

5i  iHJUKcnov  CoMMANSDra  Tbinos  to  bx  Undokb  which  haTO  been  done, 
or  directing  boildinge  or  other  erectione  to  be  pvllDd  down,  cen  not  be 
allowed  before  answer.    Id* 

C  Objsot  ov  ah  In junotiok  bxiobx  Avswxb,  ib  PMvmTiva,  to  preeerre 
the  property  in  its  present  state.    Id, 

7.  To  Obtain  an  ATTAOHmNT  vob  Yiolatino  ah  Injunction,  the  party  ag- 
grieved must,  by  petition,  aooompanied  by  his  own  oath,  and  the  affida- 
vits of  etiiers,  state  partioolarly  the  natore  and  extent  of  the  violationt 
and  the  person  by  whom  committed.    Id, 

IL  FvLL  Answeb  to  all  thb  Allbqationb  bt  tbb  Pabtt  Attachxd,  posi- 
tirely  denying  or  justifying,  nnder  oath,  all  that  is  chaiged  against  him, 
entities  him  to  his  discharge,  and  can  not  be  opposed  by  ooanter-proofi 
or  affidavits.    Id, 

9.  If  thb  Answxb  dobs  not  Fully  Dent  ob  Jximnwr  the  facts  alleged,  the 

accused  may  be  fined,  imprisoned,  or  otherwise  ponished,  as  justice  may 
reqnire.    Id. 

10.  Tbbbpabseb  PuTTZNO  Ebboteons  ON  Land  pending  an  injnnotion  granted 

to  preserve  the  property  in  statu  quo,  may  be  compelled  to  remove  the 

ssmeu    Id^ 

See  Bankbuftct  and  Inbolvxnot,  2,  (L 

INNEEEPER& 

1.  Ihhsbbpbbb  abb  Liablb  bob  tbb  Lofls  of  their  guests'  goods  from  their 
inns  unless  the  loss  arose  from  the  act  of  God,  or  the  common  enemy,  oc 
the  neglect  or  fault  of  the  owner  of  the  goods.    Maaon  v.  Thompmm,  471. 

t.  Thb  Ownbb  mat  Maintain  an  Action  against  the  innkeeper  for  prop- 
erty left  by  a  servant  with  the  innkeeper.  Principle  applied  to  one  who 
hiies  a  horse  and  chaise  from  the  owner  and  intrusts  them  to  an  inn- 
keeper.    Idm 

ii  Ohb  who  Coimns  his  Hobbb  to  an  Innkebheb  to  be  fed,  is  a  goest^ 
slthough  he  may  not  bosrd  or  lodge  there.  And  payment  for  the  keep- 
ing of  the  hotse  renders  the  innkeeper  liable  for  the  theft  of  the  hsmesSi 
Id. 

A»  Ah  Innsbbpbb  who  u  also  a  Livbet  Sxablb  KBBnB»  and  who  reoeivea 
a  bovw  to  be  led,  will  be  liable  as  an  innkeeper,  unless  be  gives  notioe 
that  be  takes  the  horse  as  a  keeper  of  a  livecy  staUa.    /dL 

INSOLVENCY, 
See  Bahkbuptot  aitd  Inboltxhct. 

mSUBANCE^— FIRE. 

1«  A  Mbbb  Equitablb  Tttlb,  or  any  qualified  property  in  the  thing  Insured, 

may  be  legally  protected  by  insurance.    Strong  v.  2rfr%  In$,  Co,,  507. 
t.  A  MoBTQAOOB  OF  A  HousE,  whoec  right  in  equity  to  redeem  has  been 

seiaBed  and  eold  on  execution,  has  an  insurable  interest  on  the  house  until 

his  light  to  redeem  such  equity  is  lost.     Id, 
t»  Such  Assubed,  in  Case  of  Loss,  is  entitied  to  recover  the  amount  of 

damage  to  the  property,  not  exceeding  the  sum  insured.    Id, 


801  Index. 

4.  Ov  ArPUCATiov  iob  an  Ihbvkavcb  ov  a  House,  there  being  no  inqniiy 

made  as  to  the  state  of  the  appUoant's  title,  it  does  not  Titiate  the  policy 
that  he  should  state  the  house  to  be  his  property,  and  not  diaclooe  that 
it  had  beso  mortgaged  and  tho  equity  ^  redemption  taken  nnder  exeoa* 
tion.    Id. 

5.  BspBunrxAnOKB  as  to  Pbopkbtt.— If  the  applicant  for  an  inamanoe 

against  ftn  hare  a  freehold  in  the  land  and  the  ezclnsiTe  lif^  of  oocapa- 
tion  and  disposal  of  the  house,  a  representation  that  the  boose  is  his  own, 
though  not  strictly  aooorate,  is  not  a  misrepresentation  aToading  the 
pdiey,  there  being  no  intentional  deception,  and  no  niinrsstiiiial^  of  the 
yalne  of  the  house.     Ourry  ▼.  CommomoeaUh  In$,  Cik,  647. 

6w  Tax  Omxbsioh  to  Coiacuif  zgats  Faois  matoial  to  the  risk,  will  svoid 
the  policy,  although  the  assured  did  not  snppose  the  facts  to  hb  matsriai, 
M. 

7.  Whsthxb  Altbbatiovb  or  ABDnroNS  made  to  a  house  insured  ^^unsl 
fire  increase  the  risk  or  not,  is  a  question  for  the  Jury.    Id, 

8w  Whebb  the  Pouct  Pbotidbs  tbat  the  Imsubek  shall  be  iJuaaM  for 
no  more  than  the  sum  insured  in  any  case  whateyer,  the  insursis  will  hb 
obliged  to  pay  on  a  total  loes  the  di£ferenoe  on^  between  the  amount  in* 
sured  and  what  they  had  already  paid  on  a  partial  loss.    Id. 

9.  Idem. — ^And  if  the  same  policy  proTides  for  separate  insunnoe  %a  two 

buildings,  and  the  partial  and  total  loss  are  on  the  same  ciie^  the  naiount 

of  the  partial  loss  paid  is  to  be  deducted  from  the  sum  insured  on  that 

building  alone.    Id. 

See  AoENOT,  1. 

IKSUILAKCB— IfABINEL 

I.  Oboxbs  avd  CkiMTRACTS  OT  Inbukakcb  must  be  ooostnisd  libsnJlyt  and 
with  respect  to  the  situation  and  circumstances  of  the  snbjeet-aiattar 
and  of  the  parties.    AUegre  v.  Md.  Ina.  Co.^  4SA. 

t.  Statement  of  the  Time  when  a  Vbbsel  will  Sail,  in  an  order  for 
insurance,  such  time  not  being  shown  to  be  material  to  the  rUk,  and  tho 
place  of  sailing  being  distant  from  the  place  of  insuzanoe,  ia  a  mere  ex* 
prossion  of  opinion,  and  not  a  representation,  and  if  eRoneoos»  does  not 
yitiate  the  policy.    Id. 

Sb  Question  whether  the  Bisk  was  Matebiallt  Increased  by  m  tssssIIs 
sailing  at  a  diffuent  time  from  that  stated  in  the  i^rpliealaon  for  insur- 
ance, should  not  be  left  to  the  Jury,  where  there  is  no  ondsnoe  on  that 
subject,  or  where  such  statemeut  of  tilne  does  not  amount  to  a  rq[ire- 
sentation.    Id. 

1  Etidxnge  or  a  Usaob  among  Inbubebs  that  Livb  Stock  are  oompre- 
bended  by  the  term  *'cargo'*  in  an  application  for  insurance  is  admissiMe 
in  an  aetion  on  the  policy.    Id. 

ft.  Goods  Stowed  on  Deck  are  not  covered  by  a  policy  on  "cargo^"  or 
•<goods  and  merchandise."    Id. 

6.  Live  Stock  abb  not  Included  in  thb  Teem  ''Caboo**  in  an  mpplic*- 

tion  for  insurance.    Id. 

7.  Ooncealmbnt  ov  the  Fact  that  an  Insubed  Oaboo  wansists  of 

stock  vitiates  the  policy.    Id. 
B.  Unoormitt  or  Decision  on  Questions  or  Insdbancs  in  tho 
states  is  very  neoaasary.    Id. 
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A  Worn  Lm  Sioox  Oowwrarm  thb  ovlt  ABnou  ov  Eztobt,  Hm 

inrand  need  not  notify  the  faunrer  that  a  partteolar  oaigo  it  oompoeed 

of  liTd  itook.    Id. 
la  UaAoa  TBAT  THB  WoBD  "Oijiao'*  C0VBB8  LxTB  Stock  at  tbapUoeof 

offeotiiig  inraranoe  alio  dinpaniea  with  the  iMommty  of  aooh  notifioation. 

Id. 

11.  Ak  Injubt  to  Moub  tbait  Haut  ths  Valux  of  the  Taml,  whon  xe- 
paived,  will  oomatitBta  a  taobnioal  toM  loif.  DJdbfy  ▼•  ^m.  /iw.  Co., 
76& 

12.  Thi  Bight  to  Asavdoit  depends  on  the  state  of  facts  at  the  tine  of 
the  abandonment,  not  npon  the  fMta  whioh  bad  piefioiisly  existed,  or 
whioh  were  sapposed  to  exist.    Id» 

1&  Whxxbxb  thb  MiSTBR  18  AoxiiT  lOB  THB  Inbubbb  ot  the  assoTsd, 

depends  npon  the  fact  of  a  valid  abandonment  dnring  the  oontinnsnoe  of 

the  total  loes.    Id. 
14  As  TO  Acre  bt  thb  Maskbb  avtbe  a  Vaud  ABAHvomfBiiT,  done  in 

the  discharge  of  his  dnty,  he  is  the  agent  of  the  nnderwiiter.    Id. 
16b  BiOHT  to  Ababdov  gab  box  bb  0BSIBOTBD  CO  the  groond  that  the 

master  acted  as  agent  for  the  assoied  while  it  was  doabtfnl  whether  or 

not  he  wonld  abandon.    Id. 
16L  Mastbb  Aoxnro  as  Aobnt  bob  Whom  it  xat  Conobbv,  and  oonvert- 

ing  total  into  partial  loss,  thereby  destroys  the  right  to  abandon.    Id. 

See  AoBBor,  1. 

INTEBB8T. 

1.  OoTTBT  iiDvr  Bibbot  THB  JuBT  TO  ALLOW  Ihtbbbmt  whore  there  is  an 
expiess  contract  to  pay  interest,  or  to  pay  mon^  at  a  day  certain,  or 
iHwre  the  money  claimed  has  been  actnally  nsed;  and  it  is  error  in  snob 
a  case  to  leave  the  jnzy  to  detennine  whether  interest  shall  be  allowed 
or  not    Fridge  v.  State,  463. 

&  GuABDiAB  18  LiABLB  TO  Pat  iBTXBnT  where  he  has  MM,  to  deliTcr  up 

bis  ward's  piroperty  according  to  the  stipolation  of  his  bond,  or  has  nsed 

themon^.    Id. 

See  Plbadxko  and  Pbaotiob,  4 

JUDOMENTa 

L  Lnnr  of  Judqhbht. — A  Judgment  does  not  relate  babk  to  the  beginning 
of  the  tens  at  which  it  was  rendered,  eo  as  to  create  a  lien  on  the  real 
estate  of  the  Judgment-debtor  prior  to  ite  rendition.  Pope  ▼.  Brandon^ 
49. 

&  JuDOHBHT  OV  A  OooBT  ov  €k>MPBiBMT  JuBisDionoK  is  conclusiYe  be- 
tween  the  eame  partiee,  in  another  euit,  as  to  such  fscts  as  were  directly 
put  in  inne  and  determined  in  the  former  suit;  but  fsets  found,  whioh 
an  not  necasssry  to  uphold  the  former  Judgment,  do  not  conclude  the 
pertiee.    CaU  v.  Tracy,  110. 

IL  Dbbt  WILL  Lib  of  a  DBCBBB^It  is  the  only  proper  action  on  a  con- 
dustve  record.  On  a  reoord,  prima/aeie  eridnioe  of  liability,  assumpsit, 
or  debt  will  lie.     WilUanu  ▼.  Preston,  179. 

4  A  FoBSiON  JuDOKBNT  is  Only  prima  facie  evidence  when  a  suit  is  brought 
upon  it.  When  brought  in  incidentally  or  collaterally,  it  is  condusiye 
until  reversed.    Id. 
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6.  To  A  Sun  ON  4  FoRnoK  Juimmkmt  the  statate  of  limitalaona  nwy  be 
pleaded.    IcL 

6.  JuDOMXNT  AOAiKST  Qnk  WITHOUT  NoTiCB  in  fftct  of  the  pendency  of  the 

soit  can  not»  as  a  general  rale,  affect  his  righte.    GonstroetiTe  notice  ia 
soffident  in  some  caeea.    Jd, 

7.  DxBT  wnx  JjtB  oir  a  Dbgreb  against  an  ahaent  delendant  within  the 

time  during  which  it  might  be  opened.    ItU 
S.  A  JxmoMxsT  XAT  BB  TiffFBACfHKi)  On  the  ground  that  it  neyer  ahonld  have 
been  rendered,  where  it  is  bnt  prima/aeie  evidence  of  the  defendants 
liability.    Id. 

9.  Dbolabation  on  Judgment  ov  Skixb  State  need  not  aver  that  the 

court  pronooncing  judgment  had  jnrisdiotion.    Id, 

10.  Nil  Debet  xat  be  Pleaded  to  all  actions  of  debt  not  founded  on  a  spe- 
cialty or  on  a  conchisiye  record.  It  may  be  pleaded  to  an  action  of  debt 
on  a  foreign  judgment.    Id. 

11.  Vebdiot  nr  Debt  on  a  Judgment  of  a  sister  state  should  state  the 
amount  of  the  debt  and  of  interest.    Id. 

12.  Pbopebtt  ov  Citizen  in  Anotbeb  State  is  sul^ect  to  the  l»  loci,  sad 
a  decree  of  the  court  where  personal  service  waa  not  had  nor  an  appear- 
ance entered,  can  not  operate  in  perstmam,  but  only  on  property  withiv 
its  jurisdiction.    Id. 

IZ.  A  FoBEiON  Judgment  in  Personam  has  no  eflfeot  whatever  unless  the 

person  against  whom  it  waa  rendered  had  personal  notice  of  the  suit 

Id. 
14.  To  Entitle  a  Fobeion  Judgment  to  the  eflfeot  of  prtsia/aeM  evidence^ 

the  court  rendering  it  must  have  jurisdiction  of  the  cause  and  of  tho 

psrtiea.    Id. 
1ft.  Keitheb  the  Statutes  ov  1748,  nob  ov  1777,  nob  ov  1786,  snthorisBd 

a  judgment  against  an  absent  debtor  other  than  la  rem.    Id, 

16.  A  Judgment  against  an  Absent  Dbvbndant  who  has  neither  been 
served  with  process  nor  has  entered  an  appearsnce  is  not  even  prima 
/aei»  evidence  of  a  right.    Id. 

17.  Judgment  or  a  Coubt  ov  Competent  Jubudiction  is  condusivB  aa  to 
all  matters  decided  thereby,  and  can  not  be  questioned  coUataally  hi 
any  other  tribunaL    Fridge  v.  State^  483. 

18.  Judgment  bt  Devault,  upon  an  account  in  which  the  defendant  ia 
credited  with  the  fuU  value  of  certain  servioei^  will  be  a  bar  to  an  aetioB 
for  such  services  brought  during  the  pendency  of  the  first  action.  Brigg§ 
V.  Richmond^  626. 

IfiL  The  Judgment  ov  a  Coubt  ov  Conoubbent  JuBODicnoN,  or  a  jndg> 
ment  of  the  same  court,  directly  upon  the  point,  is,  as  a  p]e%  a  bar,  ov 
as  evidence,  conclusive  between  the  same  parties  upon  the  aame  matter, 
directly  in  question  in  another  cause.     TVicms  v.  NimM^  578. 

Bee  Evidence,  12,  18,  25;  Bzeoutionb,  17.  20^  29;  Feauiddibet  Covtbt- 

ANCE8,  14. 

JUDICIAL  SALES. 

1.  Tbubtee  to  Make  Sale  is  allowed  a  greater  discretion  in  Maiyland  than 
is  granted  to  a  master  in  chancery  in  England;  but  such  salea  have,  as 
occasion  required,  been  guarded  with  more  preoantionaxy  restriotii 
than  those  adopted  by  the  English  court    Mwrdoeif*  earn.  ZSL 
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&  Bmcniro  Puvzous  Bid  oir  a  Besalb.— In  ordering  a  resale  by  a 
tnutee^  the  court  may  direct  the  highest  bid  at  the  pfeviona  sale  to  be 
rejected,  where  it  appears  that  the  bidder  is  tinable  to  comply  with  hi/i 
bid,  or  has  acted  fxa  idnlently,  or  has  attempted  to  baffle  the  oonrt.    Id, 

S.  RxpoBTDTO  Two  OB  MoRB  HiOHEST  BiDDEBS. — ^A  tmstee  may  be  directed 
or  allowed  to  report  two  or  more  persons  as  the  highest  bidders,  upon 
the  express  condition  that  if  the  highest  bidder  does  not  comply  with 
the  terms  of  sale,  the  next  bidder  may  be  received  as  the  purchaser 
where  there  is  just  reason  to  believe  that  there  is  a  combination  d 
bidders  to  embarrass  the  sale,  or  the  highest  bidder  has  no  ostensible 
means  of  payment.    Id, 

4.  Tbubtbb  gah  kot  Pubohasb  at  his  Own  Salb,  without  divesting  him- 

self of  his  fiduciary  character.    Id, 

9.  PLAiRnvr,  Cbeditob  ob  MofooAOEB,  may  purchase  at  a  sale  made  by  a 
trustee  or  sheri£t  and  have  the  purchase-money  applied  by  way  of  dis- 
count to  his  debt.     Id, 

6w  Tkustbb  to  Makb  Salb  can  not  dispose  of  the  money  received  at  such 
sale  in  any  way  without  the  express  authority  of  the  court    Id. 

7.  Pubchasbb  at  Admhostbation  Salb  mat  Dent  Validitt,  Whbn. — 
One  purchasing  chattels  at  an  administrator's  sale  of  the  effects  of  A., 
deoeased  executor  of  K,  upon  afterwards  becoming  administrator  d€ 
hoini»  non  of  R,  is  not  precluded  from  showing  that  the  chattels  sold  at 
said  sale  belonged  to  R's  estate,  and  from  recovering  in  trover  against 
A. 'a  administrator  for  their  conversion.     Oknn  v.  SffiUh^  402. 

See  Conditional  Sales,  1. 

JURISDICTION. 

JuBODionoN  Of  SrrjOE  Coubts.— An  action  may  be  maintained  in  a  stale 
court  against  an  officer  of  the  United  States  for  a  wrongful  seisnre  of 
property,  even  though  he  made  such  seizure  under  process  of  a  court  of 
the  United  States,  and  upon  a  judgment  in  favor  of  the  United  States^ 
where  such  property  is  not  detained  under  any  law  of  the  United  States* 
Bruen  v.  Ogden,  593. 

See  GuABDiAN  anb  Wabd,  1,  2;  Judombnts. 

JURY. 

L  A  Fbbbmfiobt  Challbnqb  will  be  Allowed,  although  upon  his  voir  dir% 
the  Juror  gives  such  answers  that  he  could  not  be  challenged  for  eauas^ 
CommonweaWi  v.  Knapp,  491. 

2,  A  Challbnqb  vob  Cause  was  Allowed  where  a  juror  on  his  voir  ifirt 
says  that  he  had  no  definite  opinion,  but,  from  his  reading  of  the  news- 
paper, that  his  prejudices  were  against  the  prisoner.     Id, 

5.  It  was  Considbbed  a  Good  Gbound  ov  Challenob  vob  Cause  that  a 

Juror  should  say  on  hia  eotr  dire  that  he  did  not  know  how  much  he 

might  be  influenced  by  hia  preconoeived  opinion.    Id, 
4.  A  JuBOB  WILL  be  Reswobn  in  Chiev,  where  he  atatea  that  he  waa  under 

the  impression  that  he  had  been  sworn  only  on  the  voir  dire.    Id, 
ft.  Areb  the  Jubt  abb  Impaneled,  it  is  too  late  to  inquire  whether  a 

Jury  has  any  prejudice  in  the  case.    CamTncnweaUh  v.  Knapp,  534. 
6L  Tbr  Jubt  are  thb  Judges  ofthb  Law  as  weU  as  of  fact,  so  far  as  they 

are  involved  in  rendering  a  general  verdict  of  guilty  or  not  guilty.    ItL 


X  IiW^BBiqMtiaH<if 

H  Fmomso  Ji^kt  to  & 

ft  jodfe^  witfaoviOa  e^nv  MHDtof  tiM 

fariag  IB  a  Milad  Yodiet^  wldcii  thcj  did; 

Mift  mmiB^  000  of  than  dannted,  wImb  tiv  ja4gB  dineted 

rating  nd  tiiej  bnMglit  in  Oa  Mae  Yodiet,  an  eoMonii^  ttB 

iMedtofletiftanltffotiMiiTCgidirity.    Dbflv&utT.  9Wffy^  61flL 

H  Faut  will  bb  PgwiPMih  to  Oonnnr  to  tbb  Jiib¥% 
WiiCPif  Ib  ft  Midfld  Ywdieft,  if  he  doM  not  oljaet  vbn  tt» 

i;i 

An>  PB4CBCi;6L 


LANDLORD  AHD  TSHAHZ. 

L  CdVYBTiURai  ov  ikb  Vks  to  cbb  Lbmb 

flHoidflr  of  tiift  term,  idieve  encli  cottreyanee  is  dQeBt  ae  to  Ike 

Jvoftie  ▼•  Sttuxpf  d4. 
SL  AlTBB  Encnoir,  Tnurr  may  take  rcfoge  mider  advene  tifle  liy  por- 

diaee  or  otiierwiee.    Fowler  ▼.  Croeou^  163. 
S.  Tbvavt's  AiruBJMiiiT  to  a  Stbavobb  ie  void,  mleai  with  tiie  laadkad^ 

ooneeoty  or  in  oooeeqneooe  of  a  jndgmeDl^  <ader«  ot  deene  of  ft 

Id. 
4  TiVJUrrisEsraFPXDToDBrTLABDUiBD'sTnu^aeftgeBecalnlei 

/ard  V.  T«rM€r,  248. 
&  Whxrb  Lahbloed's  Trlb  d  Judiouixt  'Bbokoumcmd  Jjaumnaaan  iat 

the  tenanfa  eeenrity,  the  latter  may  lenoonoe  the  rnlttion  and  take 

abetter  luder  the  panunoont  titlei    Id, 
C  TniAim  Bamnro  atcbe  a  JunufBrr  nr  Bikrmbr  ave  not  neoaamiy 

fartiea  to  §eire/adag  to  ravive  the  jndgBMoL    Id, 
%  I AVDLOBO  BEOro  iv  PoaflMPOB  BT  Hia  Tbbabtb»  he  may  aaCsrrelowalhe 

made  parly  to  a  sdre  fadtu  to  tvtvn  a  jndgment  in  ejeotmant  for  the 

Und.    Id. 
8.  KoTiCB  TO  QpiTUiryBcnaABT.  Whbb,— If  Ihereiano  t— naiiy  in  JMl^ and 

particnhMrly  if  the  defendant  diaeUinw  a  tnaej,  BOlMetoq[aitia  nnneeaa- 

Mry.    /odboa  v.  jPWneA,  699. 

See  Usb  abb  Oooopasiob. 

LABCENY. 
Bee  OoByriTuriOBAL  Law,  1;  ObquhaIi  Law,  1,  ti 

LEAlffiS. 

AVaudIaasbiob  YBABsxATBBMABBbyawiilhignatBBdMrMaL  Ami 
▼.  Al»^efal^  675. 

See  CorBBABTi^  1,  2;  Labdlobd  abb  Tbbabt. 

LEaACIES. 

1.  Lapsbd  Lboaoibs,  DooTBDni  ov,  diacnmed  by  the  chaneelloft    iSTilne  ▼ 

FrancUcui,  402. 

2.  RmDUABY  LxoATBB  TAKBB  Lap8BD  abs  Void  TiB&actb%  At  where  a  ligaey 

ia  given  to  one  who  has  no  ezietenoe.'   Id, 
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UCENSK 
8m  VnmoB  ahd  Ymsdee,  4.  A. 

UEN. 

8m  JUDOiaBTB,  1. 

LIS  PENDEN& 

L  TiBBAL  NoTXCB  ov  THi  Phtdinot  of  a  lait  agidoft  *  oonnaiitM  is  tnffi- 
dmkt  in  an  Mtion  againti  tiw  ooTsnantor.    Danmpori  ▼.  Jfiflr»  143. 

SL  To  ComeiiiuiB  Ln  Pm>Brs»  it  ia  soffioient  that  tbara  be  abiUfikd,  and  a 
iii6/xma  ratoned  MTvad  in  a  rait  affeoting  the  right  to  Oamp>^ 

MTf  eoM^  860l 

LOST  INSTBUMENTa 

8m  ACIIONB. 

LUNATICS. 

1.  CoNTBAOTB  OV  Idiotb  Ain>  LuiTATiCB  are  void  after  offiM  lomd.  iVorl  ▼. 
MeDaweO,  199. 

SL  Ck>iiMrrTiB  ov  A  LnvATio  can  not  bind  him  by  oontraot.    Al. 

S.  Out  ov  ths  LmrATio's  Bbtatb,  committM  ■hoald  provide  for  neoeeniy 
medical  aid  for  the  Innatio's  wife.    IcL 

4.  For  NiOBaaABiBsFuBNiBHEDLuKATio'aWiVB,  he  ia  liable.    Id. 

ft.  Lunatic  and  Invant  Divbndants  can  not  bi  Bound  by  a  special  agree- 
ment in  the  canm.    CampbeWs  case,  360. 

6  Whkbb  a  Cbiditob  ov  a  Lunatic  appliM  to  a  court  of  eqnity  for  relief, 
the  lunatic's  estato  wiU,  in  moet  cases,  be  prsserred  for  his  sapport,  if 
praoticable»  and  the  rents  and  profits  only  applied  to  the  satisfaction  of 
his  debtii  until  after  his  death;  yet,  even  in  Rngiand,  a  portion  of  his 
realty  may  be  Mid,  if  neosMary,  or  if  his  advantage  will  be  pro- 
meted,    /d 

7.  Lunatic's  Rxaltt  or  Pxbsonaltt  must  bb  Sold  in  Maryland  by  order  of 
the  court,  on  application^  for  the  payment  of  his  debts,  not  denying  to 
the  ehanMllor  the  power  to  oonsider  the  advanti^  of  the  Innatio  m  fv 

Id. 

MAUaOUS  PBOSECUTION. 
Sm  Abbist 

MONEY   HAD  AND  BECEIVED. 

On  WHO  RaooiofBNDs  Anotheb,  to  whom  goods  are  Mid  on  credit  on  the 
&ith  of  snch  rsMmmendation,  may,  on  the  letter's  faalore  to  pay  for  the 
artidee,  diMharge  the  obligation,  and  maintain  assompsit  against  him 
for  moo^  laid  oat  and  expended.    Armstrong  ▼.  Keilh^  131. 

Sm  Champbrtt  and  Maxntenancb;  Dubbss. 

MORTGAQES. 

I.  Oqmtbaot  will  bb  Consibubd  a  Mobtoaoe,  in  doabtCal  cases,  rather  than 
a  conditional  salsi    Edrington  v.  Harper.  14& 
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1   VEWEABAJfCE  ElJUUTmil  AT  TBB  SaMM  TDD  With  SB  ■lnolntw 

makes  in  Uw  one  instnunent^  wliieh  will  fcnaally  be 

gage.    Id. 
t,  That  a  Coittbact  d  ExmovroKT^  win  per  m  make  H  a  mflrtyige  niher 

than  a  oonditiooal  mIs^  cettrii  poributm    I  A, 
i.  Whxrs  a  BoBBOwnro  ahd  Lnrooro  Amux»  a  deed  ateolntw  on  its  fees 

will  be  oonstroed  as  a  seenrity  for  money.    /dL 

5.  MoRTOAOOB  OB  HI8  RsFBUBBTATiTB  sboold  be  psrtMs  to  a  bOl  to  tan- 

close.    HfmdUy  v.  9f  e66, 189. 
6w  Fbaudulsmt  Mobtoaob  Cbbatbs  vo  Equxtt  of  redemption,  in  reepeot  to 
acreditor  of  the  mortgngor,  who,  by  extending  his  execution  in  the 
fonn  npon  the  land  mortgnged,  elects  to  treat  it  as  nnnllity;  and  thn 
of  the  equity  of  redemption  of  snch  mortgage  does  not  oonTey  anything, 
even  to  an  innocent  purchaser  without  notice  of  the  frand.    BmUawd  ▼. 

Bee  CoHDinoHAL  Salbs;  Fbaudulkbt  ComniTAiiCBy  8^  10^  IS;  U;  14;  Iv- 

juircnova,  4;  Ibbubavcb— Fibb,  2. 

MUNICIPAL  COSPORATIONa 

1.  NunABGis. — ^Muiieipal  corporations  hare  the  power  to  make  nuiilstifi 

for  their  government,  and  to  consider  certain  aots»  Tiolsting  sndi  r^gnlao 
tionsy  a  nnisanee.     Toume  ▼.  Zee,  260. 

2.  Mkaxb  ur  TBB  Chabtbb  of  a  township  csn  not  be  oonected  m  aa  aslioa 

at  Uw  between  individuals.    Enfield  ▼.  PermaC,  58a 

HUBDER, 
See  AoGBBBQBiBS;  GBmnrAL  Law,  4^  0^  8|  7. 

NEOOnABLB  INSTRUMENTS. 

L  NoTB  uxinB  Sbal,  Patablb  to  Bbabbb,  can  not  be  amigned  by  dslmry, 
so  as  to  give  to  the  transferee  a  xi^t  of  action  thereon  in  his  own  name. 
Sayre  ▼.  Luecu,  33w 

2.  HoLDEB  ov  Bill  ov  Ezcranob  who  takes  conditional  accepftanee,  when  he 
might  have  required  an  absoluto  one,  must  abide  by  the  tenns  ef 
conditional  acceptance,  and  he  can  not  charge  the  drawer,  until 
terms  have  been  violated.    CampbeU  v.  PeUimgiU,  349. 

SL  Wbkbb  a  Notb  Payable  ox  Dbmakb  has  affixed  a  memorandum,  '*  One 
half  to  be  paid  in  twelve  months,  the  balance  in  twenty-four  months^'* 
there  is  not  such  a  repugnance  as  will  invalidate  the  contract.  Hepmoed 
V.  Perrin,  618. 

4.  DiscHABOB  IN  Inbolvknct  ov  TBB  Makbb  ov  A  NoTB  disehargse  the  dehl 
for  which  the  note  was  given,  and  destroys  its  negotiable  qualities,  and  a 
subsequent  transfer  of  it  is  void.     Depuy  v.  Swart^  87dL 

1  Nbw  Pbomise  does  not  renew  the  old  contract.    Id. 

6.  New  Pbohise  to  the  Obioinal  Payee  after  the  discharge,  and  before  the 

note  is  transferred,  will  not  support  an  action  Vy  the  transfereeL    /dL 

7.  New  Pboxise  may  be  Set  Forth  in  tbb  Rbpuoatiov  in  an  aetaonon  the 

original  contract.     Id, 

8.  Notb  mebely  FuBiagHES  the  Cokbidebatiok  of  the  new  promise,    /d. 

See  Actions;  Cobfobations,  6,  &  9;  Fbaud,  3;  Notation:  PATVBinii 
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NEW  TRIALS. 

L  Tbat  IBS  JuBT  DiSBBOABBBD  BsBONXOus  iNaTBUonovs^  !•  not  ground 
for  »  new  triaL    Armalrong  ▼.  KeUhj  131. 

2.  Nbw  Trial  bhould  bb  Awabdkd  where  the  yerdiet  it  agunet  evidenoe 
that  leaves  no  doabt  m  an  intelligent  and  disintereeted  mind,  yewmm  ▼. 
Lyean,  IM. 

S.  Sniizvo  FmpoirDSRAHOB  ov  EviDmKOM  AQAuna  a  Vekdutt  will  not  war- 
rant the  conrt  in  setting  it  aside  where  the  testimony  is  oonflicting^  in* 
Tolying  a  determination  of  the  credibility  of  the  witnesses.  Dauglan  ▼. 
ToMMy,  616. 

i.  EzcBSSivx  Damaoxs  is  ak  AcnoK  or  Slandxr  wiU  not  warrant  a  new 
trial,  unless  so  flagrantly  ontrageoos  and  extravagant  as  manifestly  to 
show  that  the  Jury  aoted  oormptly,  or  under  the  influnnoe  of  passion, 
portiaUty,  or  prejudioe.    Id, 

See  PlAADnro  and  PSAOTiai»  1. 

NONSUIT. 

1.  A  IdONSUiT  Dob  hot  Bab  a  subsequent  suit  for  the  same  oaose^  eiocpt  io 

some  partioularoase.    It  differs  in  this  respect  from  a  rdrosdL    Dana  v. 
OiU,266. 

2,  CovBiQnxNCB  ov  A  Nonsuit  is  generally  to  snbjeot  the  plaintiff  to  tlio 

payment  of  costs.    Id. 
S.  NoRsuiTB,  WHXN  Bntbbbd,  may  be  set  aside^  sometimes  with«  aomstimet 
without  payment  of  costs.    Id. 

NOnCB. 

L  Thb  Grahtbb  ov  Land  in  another's  possession,  is  presumed  to  know  all 

the  oiroumstanoes  relating  to  the  title  of  the  person  in  possession, 

Hadduck  v.  WUmarth,  67a 
S.  Pabol  Notigb  ov  an  Intbntion  to  Thbow  up  Land  to  common  feed* 

ing,  etc,  under  the  statute,  is  sufficient.    HoUaday  v.  Martk^  678. 
S.  Want  ov  Noticb  to  Othbb  Pbopbibtobs  can  not  be  taken  advantage  of 

by  cne  who  has  received  such  notice.    Id, 

See  Landlobd  and  Tenant,  8;  Ln  Pbnpbnb. 

NOVATION. 

VotAXKXNt  BiVBCT  ov.^A  Creditor  who,  on  reoeiviog  a  new  note^  smmnders 
tho  flrst»  novates  his  debt,  and  the  sureties  and  an  aooommodation  indorser 
on  the  first  note  are  thereby  diMshaiged,  unless  tl^y  sign  the  new  note. 
Mcrgamr.Or0dUor9,28lk 

See  SUBBTTSHIF,  ft. 

NUISANCB. 

See  MUNIOIFAL  COBPOBAnOBBb 

OFFICE  AND  OFFICER& 

SeeSHEBiVFS. 

ORPHANS*  COUKT. 
See  Guardian  ahd  Ward,  1,  2,  S. 


812  Indsi. 

PABDOK. 

8m  C0irFBHIOHI»  L 

PABENT  AND  CHILD. 

RiooT  OF  Fasbib  to  dmroDT  ov  Chiu>.»TIi0  right  of  a  fnfther  to  tfao 
tody  if  his  Infiiit  child  it  not  nnlimited  or  inalienable^  bat  oontinnee 
only  io  long  M  it  is  pfopariy  exerated;  and  whara  a  huband  atipnlated 
with  hit  wifs  that  in  case  of  their  aepacatian  she  thoold  mttin  tho  ooatody 
of  tbdr  ohildran,  the  oonrt  will,  in  the  ezeroite  of  a  tonnd  diaoretion» 
award  enoh  onttody  to  her,  after  a  separation  canted  by  hit  nuaoondoct. 

See  SBDuonov. 

PARTITION. 

1.  To  A  Pmnov  von  Pabtitioh,  a  plea  that  the  letpondent  held  an  meac- 

pired  leete  of  the  petitioner't  interest  for  a  term  of  yeait^  it  not  a  tnffi- 

dent  answer.    HwU  ▼.  HazletoUf  67S. 
SL  To  HUOQ  A  Pcrmov,  a  plea  that  the  reepondents,  at  the  time  of  fillip 

their  plet^  were  not  tenants  in  common  with  the  netitiooer,  it  intoffi* 

ciont.    Id. 

PABTNEBSHIP. 

1.  DxoLASAnoNB  ov  A  Pabthxb  after  Di880Li7Tioir  of  the  firm  bind  himtetf 

only.    BarHngten  ▼.  Sneed,  74. 

2.  Ok  Asnoua  ov  Pabtnxbship,  psrtner^s  remedy  for  viohition  of  eovo- 

nants  therein  conttined  is  in  covenant    Dana  v.  Oitt,  266. 

3.  AflsiTMPsiT  BBTWXBN  Pabtnxbs  wUl  He,  generally  whercb  after  a  balance 

stmok,  a  partner  has  promised  to  pay.    Id. 
i.  Okb  PABTincB  CAN  voT  RsoovEB  MoNBT  reoeiTed  by  a  copsrtnert  unlesa, 

on  a  balance  stmck,  that  sum  be  fonnd  dne  to  him  alone.    Id. 
B.  Pabtnsr  Taking  Goods  ov  Firm  bt  Forge,  and  deUvering  them  to  a 

third  person,  is  not  liable  therefor  to  a  copartner.    Id. 
6w  PARTNSBflHiP  DiBTB  most  be  fiist  paid  out  of  the  partnorship  estate,  and 

aeparate  debtt  oat  of  the  teparate  estate  of  the  individnal  ptrtnen.   if  or- 

gan  v.  Hia  OndUom,  202. 
7.  Partnership  ORRDrroRS  can  not  reaort  to  the  aeparate  estate  of  tbeir 

debtor  nntil  the  aeparate  oceditots  have  been  aatiafied.    Id. 
tb  SOABATB  OBRDiiORfl  OV  A  PABnm,  whoTt  there  iM  no  intoivsttsy,  ntf 

levy  npon  tho  partnership  estate  of  thenr  debtar*  bat  in  cats  of  bank* 

mptoy,  the  partnesship  eatate  ia  first  i^pplied  to  paxtnanUp  dabta.    Id, 

PAYMENTS. 

1.  AooEPTAKOB  ov  A  Dsbtor's  Notb  vor  THE  DiBT  doce  not  oorltQgEiah 

anoh  debty  if  the  note  remains  in  the  creditor's  hands  nnpaid,  and  can  be 
produced  to  be  canceled.    Olenn  ▼.  Smiih^  462. 

2.  Unless  Such  Note  is  Shown  to  re  Lost  or  is  prodnced  at  the  trial,  the 

creditor  can  not  recover  on  the  original  liability.     Id. 
t.  AooKFTANCE  OV  THE  NoTB  OV  A  Third  Pkbbon,  f ot  an  antecedent  debi^ 
does  not  operate  as  payment,  nnleaa  the  creditor  ia  guilty  of  lacbee  in 
pnbentment.    Id. 
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4.  Wbxbb  tbxbe  18  AN  EzpBESs  Agbebmsnt  by  ths  Cbiditor  to  receiye 

the  note  of  tbe  debtor,  or  of  a  third  person,  in  abeolnte  pajnment,  end  to 

take  the  risk  of  tho  notes  being  paid,  the  precedent  debt  is  extinguished. 

Id. 
ft.  Whzbs  thb  Cbxditoe  Gitx8  a  BaoxiPT,  stating  that  the  note  is  received 

"in  payment  of  the  above  acconnt,"  an  express  agreement  to  accept  it 

as  abeolate  payment,  is  not  to  be  inferred.    I<L 
6L  EzFBns  AossnoBNT  to  Aocasn  a  Notb  as  Patxxxit  is  necessaiy  to  be 

proved  to  make  it  operate  as  each.    Id. 

7.  AocBFTAHCx  ow  A  NoCT  xxBELT  Stt8Pxn2>s  THB  Kbkbdt  OH  the  attte- 

eedant  debt  until  the  note  matures  in  ordinary  eases.    Id, 

See  Afpugatiok  of  Patmxntb;  Dbxd6»  8. 

'  PERFORMAKCIL 
See  Bohdb;  Coiitbacis,  12,  13;  CoYBNAim^  S. 

PERPETUATING  TESTIMONY. 

1.  To  Sttbtain  a  Bill  to  Pebfetuate  Tssmioirr,  the  complainant  mnel 
have  an  interest  in  the  thing  or  subject  in  relation  to  which  the  testi- 
mony is  taken.     May  v.  Armatrongy  137. 

5.  T6  A  Bnx  TO  Pebpbtuate  TEsriMOinr,  the  answer  can  not  put  in  con* 

troversy  the  question  of  title.    Id, 

See  Evidence,  34. 

PLEADING  AND  PRACTICE. 

L  Qedbb  oe  Pbocedube  upon  the  TRLA.L  of  a  cause  is  vestod  largely  in 
the  direction  of  the  court,  and  although  the  court  may  err  in  the  exer- 
cise of  such  discretion,  unless  the  verdict  is  thereby  afiected,  a  new  trial 
will  not  be  granted.    Comstock  v.  Hadlyme  Ec  Sae.,  100. 

2L  Oteb  beino  Denied  when  it  ought  to  be  granted,  is  error,  but  not  « 
canverao,    StaU  v.  Hkka^  118. 

3.  A  Cbobs-bill  must  be  Convined  to  the  subject-matter  of  the  bilL  May  v. 

Armstrong,  137. 

4.  To  Decree  Accbuino  Interest,  error.    Hundley  v.  Webb,  189. 

5  Dbcreeino  Daxagbs  on  the  dissolution  of  an  injunction  without  asoer* 

taining  the  amount  is  error.    Clarkmm  v.  W/^te,  229. 

8.  A  JcR7  Sworn  to  T&t  a  Case  alone,  can  not  decide  on  anything  not 

embraced  by  the  issue.    Shain  v.  Mariham,  232. 
7.  Several  Suits  may  be  Consolidated  where  their  object  is  to  have  tho 
same  estate  applied  to  the  satisfaction  of  debts  and  claims.    CampbeWe 
ease,  380. 

6  Supflememtal  Answeb  Ezplainino  Eqxttvocal  Exfbbssionb  in  the 

original  answer  may  be  allowed,  permitting  the  first  answer  to  stand. 
Murdoei^s  eaee,  .381. 

9l  Prater  for  Reliee  Inoompatible  with  the  Allegations  and  purpose 
of  a  bill  may  be  rejected  as  surplusage.    Id, 

in.  Where  a  Judob  Erroneously  Reports  the  Evidence,  the  remedy  is 
by  a  motion  for  a  new  trial  where  the  opposing  party  objects  to  the  ad- 
mission of  the  deposition  of  the  witness,  token  for  the  puxpoee  of  correct- 
ing the  report.     Munroe  v.  PerkiM,  475. 


814  Index. 

11.  CHA&iCTBR  DT  WHICH  PLAiRm  SuBS,  Pboof  OF.— A  pUmtiff  dadiT* 
ing  M  assignee  of  an  inaolYent^  for  a  debt  eziating  before  the  ■■wgnnwriit, 
mnet  proye  the  chaneter  in  which  he  snes  under  the  general  iasoe.  Bern 
r.  Strong,  d07. 

i%  Under  AujEaATiOK  or  PnuroBKAivGE  Waiyee  can  not  bi  PfeovKn. — 
A  declaration  on  a  covenant  to  convey  on  perfonnanoe  of  oertain  ooodi- 
tiona  by  the  plaintifl^  alleging  perfonnanoe  of  the  oonditiona,  wiU  not 
be  supported  by  proof  of  a  waiver  of  snoh  perfonnanoa  BaJckoim  t. 
^funn,  627. 

15.  If  A  Plea  Answers  only  a  Pabt  of  the  Dbola&ation,  the  |J^*8<y 
shonld  demur,  and  is  entitled  to  jndgment  on  denuiner.  Skkok  ▼. 
CoaUa,  632. 

14.  Court  will  Go  Back  to  the  First  Fault  nr  Pleadiwh  on  a  de- 
murrer to  a  replication,  and  give  jndgment  against  the  party  «<wn«ntti^ 
snch  f anlt.    Id. 

16.  Officer  Joininq  in  a  Plea  of  the  General  Issus,  with  notioe  of 
justification,  with  his  oo-defendant,  does  not  lose  his  JustafioaAMOu  Jem- 
fUngs  V.  Carter^  635. 

Bee  AonoNBi  2;  Corporations,  4;  Infancy,  1;  Neooiiabui  LiWRUiujm»  7| 

Partition;  Beplbvin. 

PRESCEIFnON. 

bOLUBTFE,   UnINTEBBUPTED  IJsE  AND  EnJOTMBHT  OF  AN  EaSBMBBT  OT  Ib- 

oorporeal  tig^t,  affocting  the  lands  of  another  for  a  period  of  forty  yeai% 
is  snffident  to  estabUsh  in  Massachusetts  a  good  lig^  and  liils  by  pvs- 
soription.    JfeMi  t.  Wh&mg,  524. 

PBINCIPAL  AND  AQBNT. 
See  Agbnct. 

PBINCIPAL  AND  SUBBTT. 
See  SuRBTTsmp. 

PBIVILBGED  COMMUNIOATIONa 

1.  Pbifilbob  as  to  CoiocuNiOATioNS  by  a  party  tn  in  sntim  Is  nnntlnsil  ta 

counsel,  interpreters,  and,  perhaps,  to  the  decks  of  ooooieL    Jadbom  ▼. 
French^  e99. 
%  Persons  Prxsent  when  CoxMUNiOATioiN  n  Maub  to  Oooxbbl  sve  boI 
privileged  from  disclosing  the  same.    IcL 

PBOCESS. 

1  Void  Process  Affobds  no  Protection  to  a  person  eoaomitti^g  an  iOsgsl 
and  wrongful  act^  whereby  another  is  injured.  Consequently  where  A., 
appointed  to  serve  a  writ  of  attachment,  made  a  Idse  return  of  auoh 
wxity  upon  which  a  jndgment  was  entered  against  C,  kdd  that  A.  was 
liable  for  all  damages  occasioned  by  such  Idse  return,  notwithstanding 
the  writ  of  attachment,  and  all  proceedings  had  thereunder  wete  void. 
Humphrey  v.  Case,  95. 

2.  Constable,  being  the  Plaintiff  in  an  Action,  may  serve  the  sun« 

mons  himself,  and  his  return  can  not  be  impeached  in  trs^ass,  lor  an 
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•nwl  under  an  exeovtion  and  judgment  founded  on  snob  Mndoe.    Put- 

nam  t.  Mam^  680. 
S.  Aonosr  iob  a  Faisb  Bbtubw  » the  remedy  if  the  return  b  nntme.    /d. 
4.  Want  ov  Jubibdzotioh  to  render  a  judgment  may  be  ahown  odUateraUy; 

it  avoids  the  jadgment,  and,  in  the  case  of  inferior  ooarta»  renden  all 

peraona  oonoemed  in  enforcing  it  trespaaaeis.    Id, 
ik  Wbkbi  thx  Court  has  JuBiSDicnoN,  and  the  proceedinga  an  regular 

on  their  fiM)e,  treapaaa  will  not  lie.     Id, 
€,  QffxoiB'a  AflsnTAHT  nf  Exsoutino  Pbocibb  ia  entitled  to  the  aame  Jns- 

tifioation  as  the  offioer  himaelf.     Jennings  r.  Carter,  68& 

See  A&RI8T,  2. 

RAPK 
See  EviDENOE,  4,  6^  7. 

RENT. 
See  Labdlord  akd  Tor aht. 

REPLEVIN. 

L  AiTEE  A  Claim  or  Pbopbrtt  Intebposed  nr  REPLEvnr  theaherifToan  not 
remove  the  propei'ty  even  for  safe  keeping,  or  diaponeaa  the  defeu^lanl 
nntil  snob  olaim  is  tried.    Li^ier  v.  Piereon,  612. 

ft.  Wbxt  de  Pfofbietatb  PnoBANDA  is  an  inqnest  of  offioe,  and  ia  always  is- 
saed  by  the  plaintiff  upon  a  return  of  a  claim  of  property,  and  the  de- 
fendant oan  not  hasten  his  proceedings.    Id, 

k  Fropebtt  Found  fob  the  Claimant  does  not  Conclude  the  plaintJH 
bnt  be  may  soe  out  a  new  writ  of  replevin.    Id, 

4.  Ir  the  Defendant  Remote  or  Secrete  the  Goods  before  the  obuiu  U 
tried,  the  plaintiff  may  have  a  capUu  in  vfUhenutm  and  take  other  t^nxHM 
of  the  defendant  in  lien  thereof,  whioh  oan  not  be  replevied  nntii  the 
original  distress  is  returned.    Id, 

tk  Time  oe  Makino  Claim  must  be  Stated  with  Precision.— In  an  aoiioL 
of  trespass  for  taking  away  goods,  and  the  defendant  justifies  the  takiiiii 
as  sherifl(  under  a  writ  of  replevin,  and  the  plaintiff  repliea  that  the  tak- 
ing waa  after  a  claim  of  property  by  him,  he  must  state  preoisely  the 
time  of  making  the  claim.    Id, 

€,  Averment  oe  a  Claim  "at  the  Said  TofE,"  eta,  referring  to  the  time 
mentioned  in  the  declaration,  ia  bad  on  special  demurrer.    Id, 
See  Attachment,  2;  Executions,  80. 

RESCISSION  OF  CONTRACTS. 

L  Fbauduunt  Conoealmekt  oe  Nature  ov  Title  by  vendor,  or  fraudu- 
lent representations  with  regard  to  it,  are  grounds  for  the  rescission  of 
the  contract,  although  the  title  and  incumbrances  are  of  record.  Camp* 
heU  r,  Whuimgham,  240. 

%  Omission  of  Vendor  to  Disclose  an  incumbrance  on  land,  where  no 
fraud  appears,  and  the  vendee  receives  no  injury,  the  incumbrancer  re- 
leasing the  incumbrance,  presents  no  case  for  a  rescission  of  contract.    Id, 

REVIEW. 
L  Bills  of  Review  mat  be  Prosecuted  for  erron  apparent  upon  the  face 
of  the  record,  or  for  matters  dehors  the  record.     Brewf^-:,  licwman^  158. 


816 

%  BiLU  or  BsTisir  ov  ihb  Tmn  Class  ciiie 

and  eqmnlent  to  the  remedj  by  wzit  of  emr.    Id. 
H  Amwommbce  VTOJt  Wwn  ow  Euoe  \mn  bQl  d  reriew  lor  aajennr  ez- 

itfeiiig  in  tiM  noord,  but  not  aatigiied  or  inqiiired  into  on  the  writ  of  «r- 

ror.    Id. 

4.  BxTSBSAL  uroN  Wsrr  or  EksoB,  withdiieetiona  bow  to  rsndor  tto 

eree  md  tbe  rendition  aoootdingly,  will  bar  an  inqoiiy  by  writ  of 
into  errors  in  the  writ  which  were  not  noticed  in  error.    Id. 
ft.  BiLU  or  Bkvnw  iob  Maitkb  dkbobs  ihx  Baoosodaaafied.    Id. 

SALES. 

L  Wabbautt  or  Trls  n  Iicpukd  on  aalea  by  an  iadiridnal  of  hia  own  per* 
■onalty;  not  ao  where  an  agent,  paUio  or  priYata.  aiOa.  I\nr§ifikt  ▼. 
EUU,  218. 

%  Wbat  CoKSMTUTia  ▲  DsuvKBT  or  A  Ckatixl.— Where  the  yendor  and 
▼endee  of  a  horae  in  the  keeping  of  a  third  porMn  write  to  that  pemn  on 
the  day  of  aale,  the  one  that  he  is  no  longer  reaponaiUe  for  the  keeping 
of  the  animal,  the  other  that  he  ia  anawerable  for  the  keeping  from  thai 
date,  theee  acta  oonatitnte  a  anffident  deliwy  aa  againat  a  anboaqnent 
attar^ipg  creditor  of  the  vendor.     Tumoorih  v.  Moortf  479. 

5.  Sale  or  Goods  to  bb  Delivxbxd  ov  Ajuutal.— A  oontraot  for  the  aala 

of  five  hundred  bales  of  cotton  at  a  apedfied  price  per  ponnd,  to  be  da* 
livered  on  ita  arrival  before  a  certain  fature  day,  payment  to  be  made  on 
delivery,  the  cotton  to  be  weired  and  tare  to  be  allowed,  ia  an  execntofy 
contract,  and  the  title  doea  not  peas  nntildelivaiy.  ihistelt  v.  i^teoU^  67€L 
4.  Vendor  is  not  Liablb  id&  Koh-dsuvxet  until  the  airival  of  the  gMMl% 
in  soch  a  case.    Id. 

6.  '^SoLD,"  MsAVs  "Comtraczkd  to  bb  Sold^"  in  aooh  a  contract.    Id. 

t,  UiojESS  THB  Goods  Abbiyb  withiv  thb  SpBcinzD  Timb,  the  vendor  ia 
not  bonnd  to  deliver,  nor  the  vendee  to  receive  them.    Id, 

7.  Vbitdob  is  hot  Bound  to  Bblivxe  Pabt  of  the  goods  on  thsir  arrival 

within  the  time,  vnleas  all  are  recdved,  for  the  contract  ia  entire.    Id, 
&  Vendbb  can  not  Bbtain  thb  Pbofbett  and  treat  the  aale  aa  void.    Bur- 
Urn  V.  StewaiH,  092. 

See  ATTAOBKBirr,  8;  Fbaud,  8;  Fraudulent  CoNVBTAiroM:  Statvib  or 

Frauds. 

SEDUCnON. 

L  To  SurroBT  an  AonoN  bt  a  Pabbnt  roR  his  Dauobier's  SsDucnooi, 
actnal  or  constmetive  loes  of  service,  or  payment  of  ezpenaea,  moat  be 
proved.    Clark  v.  FUeh^  689. 

2.  Father's  Liabiutt  to  a  Third  Pebson  ro&  Ltino-in  ErpENsn  of  a 
danghter  aeduced  under  age,  while  a  de  facto  aervant  to  another,  and  after 
a  voluntary  rdinqnishment  by  the  father  of  all  ddm  to  bar  aervioes,  and 
although  he  has  been  at  no  actual  expense,  entitlea  him  to  m^in^mSw  «a 
action  on  the  caae  for  the  injury.    Id. 

H  Such  Voluntary  Belinquishment  without  Consideration  ia  a  mere 
revocable  license,  and  aa  the  father  may  recall  the  dau^^ter  into  hia  aer^ 
vice  at  pleasure,  the  relation  of  master  and  servant  still  subaista.    Id. 

4.  Whxrb  a  SulT  is  iKsnTUTED  IN  THB  Fathbr's  Namb,  in  such  a 
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the  fact-vhether  he  authorized  it  or  not^  can  not  he  ioqiiired  into  on  the 

triaL    Id. 
&  OoNTiNUZD  AriKNTioNS  VOB  Sbvebal  Mokths,  f ollowed  by  impcoper  in- 

teroonne,  wanant  the  inf erenoe  of  aednetion.    Id, 
6w  EviDiNCx  or  A  FbOMiss  ov  I^abbiaob  pzerioiia  to  the  aadnotion  of  * 

dan^ter,  »  not  adminihle  in  an  action  by  the  father.    /dL 

SET-OFF. 
See  AosNor,  8. 

SHERIFFa 

L  Aanov  aqaobi  Bbebifw  iob  False  BiTDBir  on  ikjieri/aebu  can  not 
be  Boatained  withoat  ahowing  a  jndgment  to  aathoriae  ita  iaananoe;  and 
■a  mere  memorandnm  of  the  olerk,  ahowing  the  date  and  anumnt  of  an 
award  of  judgment^  is  not  aofficient  evidence  of  a  Judgment  for  that 
purpoae.     TombeeJ^tee  Bank  ▼.  OodboH  80. 

2.  Shjuu^t  18  Liable  "Civilitsb''  for  the  official  acts  of  his  deputy,  for 
which  he  would  be  responsible  if  done  by  himself.  And  when  respooai- 
Ue,  suit  may  be  brougjht  against  him  and  his  sureties  on  their  bond. 
ForsytheY,  ElUs,  2ia 

5.  Shbbitf  is  Liablb  nr  Tbbspass  to  the  owner  of  piuperty  sold  without 

authority.    Id, 
4  SHZBxrr  ho  Fubtheb  Boukd  bt  Ohicial  Bokd  than  he  would  be  with« 
out  it.    Id, 

6.  Sbxbitf  IB  Liable  iob  Detect  nr  Titlb  of  chaMela-aold  under  execu- 

tion.    Idm 

6.  In  A  Suit  vob  ah  Ohiceb'b  Failitbb  to  Seli^  it  may  be  shown  that 

the  property  waa  incumbered  by  lien  sufficient  to  absorb  it^  or  that  other 
executions  would  have  exhausted  it  or  would  have  ahazed  in  the  pro- 
ceeds.   Id, 

7.  In  A  Suit  on  a  Shebht's  Bond,  where  a  special  breach  is  assigned,  a 

plea  of  covenants  performed  is  inappropriate;  and  the  jury  may  inquire 
of  damage  if  a  better  plea  be  not  filed.    Patta  v.  CcmnumweaUkt  213. 

8.  Shebiw  Db  FACia — One  notorioualy  acting  as  sheriff  may  rightfully  be 

introsted  with  the  collection  of  parish  taxes,  whether  he  be  a  sheriff 
de  jure  or  not.  By  so  acting  he  becomes  a  de/aeto  sheriff^  and  his 
suieties  are  bound  for  the  faithful  perfonnance  of  hia  dutiea.  PoUe€ 
Jury  V.  Baw,  294. 
ft  SuBETixs  BT  SiONDra  A  SHEBiTf's  BoND  thereby  acknowledge  him  to 
be  an  officer  d€  /nuio,  and  they  can  not  for  any  informality  or  defect  in 
his  appointment  be  permitted  to  deny  that  he  is  such  an  officer.    Id, 

See  Axxndicebt;  Attaohicent,  2;  Damaqeh,  1»  8»  4;  BxBOunoBB;   Faub 

lUPBIBONMENT;  FBOOBaS. 

SHIPPINa. 

1.  OwNXB  OT  A  Vessel  is  liable  for  the  acta  of  the  master,  although  tortioai^ 

within  the  scope  of  hia  employment.    Malpka  v.  McKoMm,  279. 

2.  Masteb  ot  a  Vessel  ia  bound  to  take  care  of  the  effseta  of  a  pasanngnr 

who  dies  on  board,  and  he  is  liable  for  a  fiulure  to  do  sa    Such  liability 
is  not  limited  to  the  value  of  the  vessel  and  freight  earaad.    Id. 
Am.  Dbo.  ToIh  IT^W 
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8.  WaxTHxa  tbx  Owhse  mxd  Master  of  a  vonel  are  liable  lor  nooej 
brought  on  ship*board  in  a  trunk  without  their  knowledge,  qucere.    Id, 

4  FtaEzaHT  Pao  Bata  Iixhxbis  kot  Dxkaicdablb,  WBxv.^-Wliara  fraigfat 
ia  to  be  paid  after  the  tetnm  of  a  veasel  from  a  voyagei  her  ntam  is  a 
ooMdition  praoedent,  and  freight  pro  raia  itinerU  is  mot  demsndaUe  If 
the  Teasel  does  not  retozn.    HomOUM  y.  Waaiuid^  4i& 

&  CoimiACT  IS  Ikbivisibli  in  such  case,  the  freight  depending  on  the  parw 
formance  of  the  whole  voyage.    Id, 

6L  If  "  Dakokrs  ov  the  Sea"  abb  Ezceftid  in  the  charter-party  in  snob 
ease,  pro  rata  freight  is  demandable  if  the  loss  ooonxs  from  soeh  dangsn^ 
bat  not  otherwise.    Id. 

7*  AoBBDCBVT  TO  Pat  Pbo  Rata  Fbsiobt  in  case  ^  losi^  in  such  *  ohaitw* 
parly,  refers  only  to  a  loss  by  perils  of  the  sea.    Id 

See  ComucT  ov  Lawi^  4,  ft. 

SLAin>BB» 

1.  QiiSBizoK  ov  Okabaoisb  in  actions  for  alsiider  is  nsosssBxQy  Invalvvd. 

McOee  ▼.  Sodutky,  251. 

2.  EniMDf CB  nr  MnxoATioN  twbxb  thb  GxinEBAi.  Ibbub  in  an  aotion  lor 

slander,  can  not  be  given  of  facts  tending  to  show  that  the  dirfsadant 
had  reasonable  grounds  for  beUeviqg  the  ohstge  whan  ha  nttesed  it.  Id 
8.  In  Actions  or  Slander  the  Detendant  xat  Show  that  the  wcrds  re- 
lated to  a  known  pazticBlar  act  which  did  not  amonnt  to  the  offianse  the 
words  would  otherwise  import.    Norton  v.  Ladd  573. 

4.  Obnxbal  Bad  Charaotbb  ov  ibb  Plaiiitiiv  in  an  aotion  of  slaadar  b^ 

fore  and  at  the  time  of  speaking  the  words,  may  be  proved  In  mitjgatinn 
of  damagss,  where  the  defendant  baa  not  justified.     DougUui  t.  Tomtqft 

eiG. 

ft.  General  Bad  Charaoter  Subsbquent  to  the  Sfbakotg  of  the  wcrds 
can  not  be  proved  in  such  a  case,  even  though  snob  ehanoter  oonld  not 
possibly  have  been  caused  by  the  words  spoken,  as  where  tbei^aige 
that  the  plaintiff  was  athief,  and  it  waa  sougjht  to  be  proved  that  aba' 
subsequently  reputed  to  be  a  cosunon  prostitnte.    Id. 

0.  Wobdb  Spoken  beiorb  a  Magistrate  by  a  complainant  who  has 

one'a  arrest  for  a  crime  after  the  defendant  has  been  brought  in  averring 
the  truth  of  hia  domplaint,  are  not  actionable.    AUen  v.  Onifooi^  617. 

7*  BviDENCE  in  MmoATiON  ov  DAHAaBS  in  SLANDER.~Wbers  a  defend* 
ant  in  slander  baa  not  attempted  to  justify  the  chsige,  he  may  provs^ 
under  the  general  issue,  anythii^  short  of  a  justifioatioa  wbioh  does  nol 
aeoessarily  imply,  or  tend  to  prov^  the  truth  of  the  ehai;ga^  but  isIneIb 
the  presumption  of  malioe.     Wormouth  v.  Oramer^  706> 

SeeKEv!DaAUi^i. 

8PBDIFI0  FEBTOBMANOBL 
See  BQDirr,  SL 

STATUTES. 
L  FlBiTAaB  Aon  ov  Pabiiaicent  were  passed  in  lB»|^*m  only  iitisii  Itat 
was  BO  other  mode  of  relief.    CampbeWs  eoM,  860. 

5.  Bvaa.  Aois  abb  Oonstbued  as  Prtvatb  Convbtanobs,  binding  only  pai^ 

ties  and  privisa,  and  not  aSecting  the  rights  of  straiigers.    Id 
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S.  noTJkn  Aor  OnAorWD  bt  TtuLxm  may  bo  leliiivvd  agidiift  In  a  ooort  of 

UMreraquity.    M 
4  BaoiCALB  Of  OmnujOi  Atm  Pmuo  FAots  in  an  aol  of  parHamail  om 

not  be  dflnlad.    /dL 
&  BaoiTAL  ov  A  Pabtioulab  Fact  to  the  prejvdioe  of  an  individual  righl^ 

ie  not  oondiudTe^  exoepl  in  the  oaie  of  bills  of  attainder.    Id, 
€L  Iaqislativi  Enacimsht,  which  is  pelpably  absnid,  nnnatiizal,  vajml^ 

or  impnotieable,  is  abw^tely  void,  both  here  and  in  Bnglsnd.    Id. 
7.  FftZTATB  Statdtbi  Ofesulte  QnfEiuLLT,  in  Maryland,  as  private  oca* 

▼eyanoes  merely,  binding  only  on  parties  and  privies,  and  are  valid  If 

thsy  do  not  ooodBiot  with  the  oonstitation.    Id. 
Ss  Valzditt  ov  Statdtbs  Ahvullinq  ths  Mabktaqb  OoMTBAory  and  of 

other  private  statutes,  in  partioolar  oases,  considered.    Id. 
H  Btatotb  Givnro  Powxb  to  Mobtgaob  a  DBCHDKirr*8  Rbaltt,  for  the 

payment  of  debts,  may  bind  his  heirs  and  devisees,  who  applied  for  it^ 

bnt  not  his  orsditors.    Id. 
Id.  EzFBUi,  PiAnr,  ard  Cliab  Wobbs  nr  a  Statuts  must  control  doobt* 

fill  and  ambiguous  exprewons  in  the  same  statute,  partionla^  in  the 

same  cihHise  or  seotion.    Liaher  v.  Ptenon^  612. 

See  Wills,  4. 

STATUTE  OF  FEAUDa 

1.  Szomra^  bt  thi  Vkhdobs,  ov  a  Mxmobasdum  of  a  contract  for  the  sale 

of  goods,  ii  a  sufficient  compliance  with  the  statute  of  frauds.    Ru$$di 

V.  KieoU,  670. 
S.  Wabbabtt  ov  Quautt  ov  Abtiglbs  Sold  is  an  essential  term  of  the 

contract,  and  should  be  stated  in  the  note  or  memorandum  thereol 

PMer  V.  CoUku,  711. 
S.  Thb  OioasiON  ov  such  Tbbx  can  not  be  supplied  by  parol,  io  take  the 

case  out  of  the  statute  of  frauds.    Id. 
4.  Qbjbot  ov  thb  liBKOBABBUM  is  not  merely  to  prove  that  there  was  a 

bargain,  but  to  show  what  the  bargain  was,  at  least  the  extent  and  en* 

tirety  of  the  consideration  for  the  promise.    Id. 
Ik  Iv  TBB  BouoBT  ABB  SoLD  NoTB  delivered  by  a  broker  materially  difte. 

there  is  no  valid  contract.    Id. 

SeeLBasm 

STATUTE  OF  LIMITATIONS. 
AaarowLBDOMBMT  ov  A  DxBT  BT  Onb  Joint  Dbbtob  is  •jimiftkiji  evi« 
denoe  against  all  to  remove  the  bar  of  the  statute  of  limitatioos,  but  the 
Mine  is  not  always,  under  all  eironmstances,  sufficient  for  that  porpossi 

See  JuDOMXBTSi  6. 

SUBETYSHIP. 

^  FoBBBABAjroB,  OB  Pabbivb  Irditlobbgb,  by  the  obligee,  will  not  release  a 
surety.    SneecTs  Hh^r  v.  White,  175. 

SL  Avt  Sbtilbd  Aobsbmbkt  ob  Acttvb  Intebvebbngb  by  the  obligee, when- 
by  the  surety  may  be  injured  or  subjected  to  increased  risk,  or  deprived 
of,  or  suspended  ia,  the  assertion  of  his  equitable  right  to  force  the  obli« 
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gee  to  sae  the  principal,  or  of  his  right  to  pay  the  debt  and  ooeupj  tba 

attitude  in  eqnitj  of  the  obligee,  will  releaae  the  sorely  in  eq[aity.     /d. 
8.  Acr  ov  THB  Obeditob  EBTiTLura  ths  Pbikcipai.  to  indol^eawe  after  the 

debt  haa  matnied,  will  release,  in  eqnity,  the  non-assenting  creditor. 

Id. 
4.  Subett's  Abskht  to  thk  Ihduloxvgb  giw  can  not  be  inferred  from  his 

silence  or  neutrality.     Id. 
6u  A  Novation  mat  Dischabok  tbk  Sukxtt,  unless  he  assented  to  it;    Id. 
6b  Fobbkabancb,  wrraouT  avt  bihbiivo  Pboiosb  to  grant  it,  will  not  releaa» 

the  surety.     Id, 

7.  Statiho  ExxounoN,  aiteb  its  Lkvt  on  property  of  the  principal,  wfaerelij 

the  lien  is  lost,  will  releaae  a  non-assenting  surety.    Id. 

8.  Co-Subetixs  should  be  Pabtxbs,  as  well  as  the  principal,  to  a  biU  by  a 

surety  on  a  replevin  bond  to  be  released  by  reason  of  a  stay  of  execution 
granted  by  the  creditor.     Id. 

9.  Subetibs  kot  Released  bt  Failube  to  Sue. — ^Indulgence  granted  by  not 

suing  the  principal  will  not  exonerate  the  sureties,  unaccompanied  by  aa 
express  grant  of  time.    Police  Jury  v.  Haw^  294. 
IOl  a  Subett  who  Pats  the  Debt  may  maintain  an  action  in  a  court  of  law 
for  contribution.     Henderson  v.  McDt^fee,  557. 

11.  Whebe  one  of  Thbee  Subeties  is  lNS0LTE2fT,  and  another  pays  the 
whole  debt,  he  may  recover  one  half  thereof  from  the  third  surety.     Id. 

12.  CoNTBiBunoN  AMONG  JonrrPBiNCiPALS.  — Where  three  persons  give  a  note 
for  their  joint  debt,  each  is  to  be  regarded  a  principal  with  respect  toons 
third,  and  as  surety  with  respect  to  two  thirds  of  the  debt.  And  if  one 
is  insolvent  and  another  pays  the  whole  debt»  he  may  recover  a  moiety 
thereof  from  the  third.     Id, 

IS.  GiviNO  Time  to  the  Pbincipal  Debtob,  under  an  express  snd  absohits 
agreement  therefor,  made  for  a  valuable  consideration,  without  the  oon- 
sent  of  the  surety,  dischargee  the  surety.     Ora/Um  Bank  t.  Woodward, 

000. 

See  EviDEEGB,  18;  Guabdian  and  Wabd,  5. 

SURVEYS. 
See  BouNDABiEs. 

TAXATION. 

1.  8alb  Undeb  a  Fl  Fa.  and  a  forcedsale  for  taxes  do  not  differ,  sKcept  aa 

to  the  mode  and  period  of  advertising,  and  the  form  of  the  deed.     MaO' 

dowmgh  v.  Elarn,  284. 
8.  Shebiff  can  not  Sell  an  Undivided  Pabt  of  certain  property  for  the 

payment  of  taxes,  but  he  must  sell  a  certain  portion  thereof,  and  if  the 

same  is  insufficient,  another  portion,  until  sufficient  haa  been  sold  to  pay 

the  same.     Id, 
&  Singe  the  Adoption  of  the  Louisiana  Code  in  1825,  no  mortgage  exists 

in  that  state,  on  behalf  of  the  state  or  a  parish,  on  the  property  of  its 

collecting  officers,  for  taxes  collected  and  unaccounted  for.    PoUee  Jur^ 

V.  HaWf  294. 
4.  Parish  Loses  no  Rights  against  the  sureties  of  its  ooUecting  officers,  by 

a  failure  to  enjoin  an  execution  issued  by  the  state  against  such  officer 

for  failure  to  account  for  taxes  collected.    Id. 
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TENDER. 

OiiBE  o/  Fabt  ov  xhk  Amount  Dux  does  not  aTul  m  a  tender,  nor*  U 
refnaed,  does  it  operate  as  payment  pro  tanto.    Fridge  ▼.  State^  463. 

See  CoKTBACTS,  5. 

TOOLS. 
See  EzBMFTiONS. 

TOETS. 

1.  OvnsrssL  of  Chattels  Tobtiously  Taken  mat  Waive  the  Tobt  tdiere 
the  chattels  have  been  disposed  of  by  the  trespasser,  and  bring  assump- 
sit for  the  proceeds;  and  assxmipsit  has  been  maintained  in  some  instances 
where  the  trespasser  retained  possession.    StockeU  v.  WcUkms,  438. 

8.  Where  the  Chattels  have  been  Restobed  to  the  owner,  he  may  still 
waive  the  torti  and  bring  assnmpsit  for  the  damages  on  an  implied  oon* 
tracts    Id, 

TRESPASS. 

1.  Trespassebs  can  not  Relieve  Themselves  from  responsibility  by  plead- 

ing,  in  defense,  the  anthority  of  third  persons.     Toume  v.  Lee,  260. 

2.  In  TaBaPASS  de  Bonis  Asfobtatib  the  defendant  may  give  in  mitigation 

of  damages  that  the  goods  did  not  belong  to  the  plaintiff  and  that  they 
have  come  to  the  use  of  the  owner.    Squire  v.  HoUenbeekf  506. 

3.  Idem. — To  plead  property  in  a  stnmger  is  not  competent  for  a  defendant 

in  trespass  de  bonis  aspcrtatis.    Id, 

4.  AonoN  OF  Tbbspabs  fob  Mesne  Pbofzts,  against  Whom  Maintainable. 

Owner  of  lands  deprived  of  possession  thereof  under  an  erroneous  judg- 
ment, and  restored  upon  the  reversal  of  such  judgment,  may  maintain 
trespass  against  him  who  took  possession  under  the  judgment,  and  re- 
cover the  mesne  profits,  and  for  all  intermediate  injuries  to  the  premises; 
but  he  can  not  maintain  such  action  against  a  stranger  who,  in  good  faith, 
entered  under  titie  from  such  intermediate  possessor.  Bacon  v.  Sheppardf 
683. 
6.  Cattle  Doing  Damage  on  Another's  Land,  indoeed  or  iminclosed,  might 
be  distrained  at  common  law,  or  the  owner  was  liable  in  trespass.  Hoi* 
today  V.  Mareh,  678. 

See  iNJUNonoNs,  10;  Pboobss;  Shebiffb,  3;  Use  and  Oooufation,  8. 

TROVER. 

BuiLDiNOS  Ebbcted  bt  One  Person  on  Land  of  Anotheb,  with  the  latbor's 
express  consent,  are  the  property  of  the  former;  and  he,  or  those  claim- 
ing under  him,  may  maintain  trover  for  them  against  the  owner  of  the 
land.    Osgood  v.  Houxird,  322. 
See  ExEOUTOBS  and  Administrators,  6,  9;  Vendor  and  Vender  6. 

TRUSTS  AND  TRUSTEES. 

!•  Acts  of  Tbuotees  can  not  Affbctt  Rights  of  Assentino  Chkditobs  in  a 
deed  of  trust,  unless  the  latter  in  some  degree  contributed  to  such  acts 
Pope  V.  Brandon,  49. 

2.  Trustee  can  not  Purchase  the  Trxtst  Estate  so  as  to  make  a  profit  to 
himself.    He  is  not  prohibited  from  purchasini^  but  if  he  does,  it  will  be 
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tor  the  bcaafit  oliha  cgrfBlgiii  fr«<  who  wmj,  wittnn  •  iwiionihk  time^ 

liiiH  ■  iiiK  w  tlin  tiiHiinii  iiiij  tin  tinlil  tn  hm  jrorrlMii     iftuiiiwirfyu 

▼.  Hoihmd,  121 

JL  Fknov  BATDTO  Chabob  of  the  yunymiy  of  aaotbert  wiio  eoofoands  tiw 

MBM  with  his  ofwiiy  so  that  it  can  not  be  diatingniahadv  mnt  beer  all  the 

JacocneniMioe  of  the  oonfmion^  — d  fa  liable  for  the  vtoioat  Tahie  of  the 

property*    Id, 

See  Judicial  Salb.  ^ 

USAGE. 

BsERnrcB  €fw  aUeao*  n  a  QunnoH  iok  ths  Juxt  essInaiTely  when  the 
erideDoe  is  oonflicting.    ^&|^  v.  Marylamd  Iml  Co,,  42L 

See  IirsuBAirGB— MABan»  4. 

USB  AKD  OCCUPATION. 

L  To  liAiBTAnr  av  Aonov  iob  Usb  aub  Ooodpatiov,  the  plafaiftiff  need  not 
piOTeaa  expiew  oontract  at  the  time  the  tenant  took  poeenerion,  nor  an 
expieei  reaenration  of  a  oertain  rent»  nor  payment  of  lent.    SioeheU  t. 

%  IiffPTiTin>  Uhdsbtaking  will  Sutfobt  ths  AcnoH  where  a  petmiaBTe 
holding  is  established,  and  if  a  oertain  rent  was  reeenred,  it  may  be  need 
to  regulate  the  damages.    Id. 

Z,  PoflSsanoKBr  A  TBB8PA88XR  will  not  sapportsooh  action,    /i. 

4,  Pbbmi88IV>  HoLDnra  oav  hot  bs  trwERBED  when  it  i^pears,  in  an  aetion 
for  nse  and  ooonpation,  that  the  def endant^  while  in  poeaasmon^  never 
admitted  the  pUuntifTs  absolute  title»  bnt  nniformly  insisted  that  the 
rdation  between  himself  and  the  plaintiff  was  that  of  mortgagor  and 
mortgagee,  and  bronght  his  bill  to  redeem,  which  he  proeecnted  vigor- 
ously to  a  final  determination  against  him  in  the  court  of  appeals.     Id, 

&  To  SuBTAiH  AN  Acnov  lOK  U&  AiiD  OooDPATiov,  aotoal  ooeapanoy  fa  not 
indispensably  neoeesary.    LiUle  t.  Martm,  688. 

4i  Takivo  THB  ExY  Ain>  Ehtsbiko  INTO  THB  PBBMiBBa,  nnder  a  parol  agree- 
ment for  a  lease,  which  the  parly  afterwards  refoaes  to  aooept»  fa  a  anffi* 
dent  nse  and  oooapation  to  enable  the  leaaor  to  recover,  without  a  oon- 
turaed  actual  ooeapanoy.    Id, 

7.  BV€a  AonoN  is  not  FouNDNPoarTmi  OaaTaAortoralaaee,  andtfaeatatate 
of  tends  can  not  be  objected  to  it.    M, 

U8UEY. 

.Airr  LoM  tupoOD  on  thb  "Batasawm,  in  addition  to  the  amoimt  fant,  and 

fatwfiil  intereat^  whatever  form  it  may  aasune,  fa  a  Tiofation  of  tiie  law 

iMtrieting  the  lender  to  a  specified  rate  of  intareat»  and  lenders  snoh 

oontraot  Ifable  to  the  penalty  impoaed  by  anch  Isw.    Ola^M  t.  Crtdit' 

VENDOR  AND  VENDEE. 

L  Onb  Entxrino  undeb  an  Exxoutobt  Contbact  of  porohaae  fa  bonnd 

by  the  title  of  hia  vendor  as  thoo^  he  had  entered  as  tenants    Fowler 

V.  Cravens^  153. 
&  Vbndeb  in  Possxssion  hayino  Rbootbbkd  Pdbchasi-xonbt,  mnst  le- 

store  the  possession  to  the  vendor,  and  can  not  dispnte  hfa  title,  or  set 

np  the  title  of  a  third  person.     Id, 
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|L  If  tbb  Vevdob  Acts  MjTiA  Fids,  and  zetnfea  to  ppovej  becaiue  tlie 
Uod  bfts  inereMod  in  ralne,  the  rendee  may  compel  a  specifio  perform* 
aace,  or  reoover  as  damages  the  difference  between  the  contract  price 
and  the  enhanced  valne.     Baldwin  y.  Muim,  G27. 

4.  LiciNSB  TO  Entbb  AiTD  CuT  Tdcbbb  is  not  implied  in  an  agreement  to 
sell  land.    Afooert  v.  Wait,  667. 

bs  LicENSB  TO  Gut  Tdcbib  ok  Wild  Land  is  not  implied  in  a  contract  of 
sale,  giving  the  Tcndee  the  right  to  enter  and  enjoy  the  premises,  bvfe 
reserving  the  land  as  secoiity  to  the  vendor  for  the  oonaiderRtion  by 
withholding  the  deed,  though  the  vendee  may  nse  the  land  for  agnool- 
toral  purposes.    Jd. 

6b  ViNDOB  MAT  Maxntaik  Trotxb  vob  Timbxr  Cut,  in  such  a  ciii^  for 
any  other  purpose  than  the  nse  and  enjoyment  of  the  land  as  ft  fua^ 
•v«&  agunst  a  honajide  purchaser  under  the  occupant.    Id, 

See  Damaois,  5, 6;  Risciaaioy  ov  Ck>iiTBAOiB;  Saxml 

VERDICT. 
See  EnoFFXL,  1;  JupovniTa,  11. 

VOLUNTABY  GONVEYAHCESl 

1.  VaxmsMx  CasywiAatmn,  as  to  SranQiDBST  OBiDcroM^  am  good,  na- 

IsM  there  be  aome  extwnsoaaividflpeeol  Imd  in  them.    Obi(y  t.  Boitf 
Adm'r,  14a 

2.  Fbiok  to  thx  Act  of  1821,  of  Kentucky,  neither  mcn^  nor  debts,  nor 

the  documents  of  debts^  were  liable  either  at  law  or  incbanoery  to  ths 
payment  of  dsbin.    Id, 

3.  Alixnation  ov  Pbopibtt  Exxmft  non  J^aountai  is  not  intsedioted 

by  thestatnteof  frsnds,  aofaraacreditarsareoDiicenMd.    Jd 

4.  VoLnsTAB;r  Oootbtavom  ov  Gbqbib  cr  Aonov,  pdor  to  IttI,  oaa  nol 

be  impeaebed  by  ossditoiB.    M, 

WAB&AKTT. 
See  Salbv  L 

WILLS. 

L  NuvcuFATiTB  Wux.  — The  words  spoken,  to  eonsttota  a  mnMmpattra 
will,  mnst  manifest  an  intention  to  make  a  will,  and  be  spoken  in  ea^ 
tremis.    Syku  t.  Syhu^  40L 

%  Wnx,  Bdbdxv  ov  Pboov.— It  is  incumbent  s^wn  those  who  claim  under 
a  will  to  prove,  not  only  its  doe  execntion,  but  that  the  testator  was 
of  sound  and  disposing  mind,  and  such  psnons  are  entitlad  to  open  and 
dose  the  case  boih  in  proof  and  aigument.    (Jomaiock  v.  Had^fm/^  Ec 

soc,  loa 

5.  TuTAiovTABT  CAPACorr  IS  determined  by  aaoertainii^  wbather  ths  tes- 

tatrix has  a  sound,  disposing  mind  sod  memoiy,  spgcisnt  to  kw  asil 

understand  the  business  in  which  she  was  fliygagpd.    /i2. 

Cbxdtble"  mxanb  "Cokpxtxnt"  in  lihe  Stat  1783^  ^  routing  |p  ths 

attestation  of  wills  by  three  credible  witnessee.    Howes  v.  iJiimpftrqi^ 

481. 
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Bl  At  IBS  Tub  of  ths  Attbtation  tho  witness  must  be  oompetenti    Id. 

6.  A  Wmrsss  is  not  Inoohpbtknt  to  attest  *  wiD,  beeeme  he  rasideB  in  • 

portioa  of  a  town  to  which  the  testator  bequeathed  certain  property 
throogh  the  medium  of  trustees,  after  a  life  estate  in  the  testatoi^a  wife. 
Id. 

7.  A  ComnETAHCB  ov  Pa&t  of  thb  Bequeathed  Pbofbbtt  by  the  testator 

in  his  life-time,  operates  as  a  revocation  pro  tanlo.    Id, 
B.  Ths  CoNSTBucnoif  and  VALronr  of  Claubbs  in  a  Will  aro  not  to  be 

exainined  on  application  for  probate  of  the  instroment.    Id, 
9.  Chancocbt  can  not  Set  aside  a  Will  or  codicil  as  to  real  estate  on  the 

groond  of  fraud  or  incompetency  of  the  testator.    The  qnestioa  shocdd 

be  determined  in  a  coort  of  law  on  an  issue  from  chanowy  of  dem&ami  9d 

non,    Boffers  r,  Rogers^  716. 

See  Devises;  Evidence,  10, 11;  LwiAcnak 

WITNESSES. 

L  Deaf  and  Dumb  Fbbson,  Capable  of  BxLAxnro  Faois  ooneetly  by 
signs,  may  testify  throogh  the  medixmi  of  an  interpreter,  by  signs,  al- 
though such  person  can  read  and  write,  and  communioatn  ideas  imperw 
f  ectly  by  writing.    StaU  ▼.  Dt  Wo{f,  9a 

%  Pabtdes  on  thb  Record  can  not  bo  witnesses,  but  in  chancery  proceed- 
ings defendants  may,  if  they  have  no  interest  So  at  the  common  law, 
an  executor  having  no  interest,  or  a  mare  trustee,  may  be  a  witnesa. 
Conutoek  v.  Hadlyme  Ec  Soc.,  100. 

5.  A  Witness  is  Entitled  to  Pat  for  attendance^  who  attends  and  deposee 

in  obedience  to  a  subpoena  which  he  has  acknowledged  by  a  written  in- 
dorsement.   Brown  v.  Moore,  142, 

4.  Examination  of  Wmnns  as  to  his  CoMPETENor.^^For  the  pnrpoee  of 
determining  the  competency  of  a  witness,  he  may  be  examined  upon  the 
eosr  dire  as  to  dooumenta  not  produced  on  the  trial.  Miiler  v.  Marmer^s 
Church,  341. 

fi.  Member  of  a  Corporation  is  not  an  Incompeibrt  Witness  for  it 
simply  because  he  is  its  surety  for  the  payment  of  a  debt  which  is  not  in 
controversy  in  the  suit  on  triaL    Id, 

6.  Promise  bt  Thibd  Person  to  Indemnify  Ofiigeb  for  n^lect  of  duty  is 

founded  on  illegal  consideration,  and  is,  therefore,  void;  and  such  prom- 
ise does  not'disqualify  the  promisor  from  being  a  witness  for  the  promisee 
in  an  action  against  the  latter  for  such  neglect.    Hodtdon  v.  WUime^  347. 

7.  To  Imfxach  a  Witness'  CREDmLrrr,  it  is  competent  to  produce  the  rec- 

ord of  his  conviction  in  another  state  for  shop-breaking  with  intent  to 
steaL    CornmonwedUh  v.  Knapp,  491. 
&  All  Witnesses  mat  be  Excluded  from  the  court-room,  on  motion,  in 
capital  cases,  except  the  one  under  examination.    Id, 

9.  That  a  Witnebs'  Tesiimont  mat  Impair  a  Titub  which  he  has  con- 

veyed by  deed,  is  not  a  valid  objeotioo.    Haddmek  v.  WUmarth,  S70l 

10.  Evidsnob  that  a  Witness  has  been  LnnonD  for  petjnty,  ete.»  he  not 
having  been  oonvioted,  is  not  admissible  to  aflM  hit  oompetsDoy  or  cred- 
ibility.   Jackmm  v.  (Mom,  64a 
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